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Petitioner’s Application to Extend Time to File
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CAPITAL CASE

To the Honorable Elena Kagan, as Circuit Justice for the United States Court of
Appeals for the Ninth Circuit:

Petitioner David Stephen Middleton respectfully requests that the time to file
a Petition for Writ of Certiorari in this matter be extended for sixty days, to and
including, September 15, 2023. The Nevada Supreme Court’s order affirming the
denial of habeas relief in Case No. 81217, was i1ssued on December 02, 2022, and 1s
attached as Appendix A. Its order denying the petition for rehearing in Case No.
81217, was 1ssued on April 17, 2023, and is attached as Appendix D. The Nevada
Supreme Court’s order denying Mr. Middleton’s petition for writ of mandamus in
Case No. 85637, was 1ssued on December 8, 2022, and is attached as Appendix B. Its
order denying the petition for rehearing in Case No. 85637, was issued on April 17,

2023, and is attached as Appendix C. The habeas appeal and writ proceeding present



closely related questions under Supreme Court Rule 12.4. Petitioner’s due date for
filing a Petition for Writ of Certiorari with respect to both judgments is currently July
17, 2023. Petitioner is filing this application at least ten days before that date. See
Sup. Ct. R. 13.5. This Court has jurisdiction under 28 U.S.C. § 1257(a).

BACKGROUND

Mr. Middleton was convicted of two counts of first-degree murder and
sentenced to death in the Second Judicial District Court in Reno, Nevada in 1997.
Middleton v. State, 114 Nev. 1089, 968 P.2d 296 (1998). Mr. Middleton has sought
post-conviction relief on two prior occasions. Middleton v. State, Docket No. 50457,
Order of Affirmance (filed June 16, 2009), Middleton v. State, Docket No. 62869,
Order of Affirmance (filed December 21, 2016). The instant appeal and extraordinary
writ proceeding comes to this Court from denial of Mr. Middleton’s third state petition
for postconviction relief.

REASONS FOR GRANTING THE EXTENSION

The time for filing a Petition for Writ of Certiorari should be extended for sixty
days for the following reasons:

1. David Anthony, counsel of record for Petitioner, has been unable to
complete the Petition for Writ of Certiorari, despite his diligent efforts to do so, due
to his management responsibilities in the Capital Habeas Unit (“CHU”), caseload,
and deadlines in other capital habeas matters that could not be further extended. Mr.
Anthony is the Chief of the CHU for the Federal Public Defender, District of Nevada.
As the Chief, Mr. Anthony has been required to assist attorneys in the CHU with
filing deadlines for habeas petitions, dispositive motions, and evidentiary hearings.

2. Mr. Anthony has also had to devote time and attention to other filing
deadlines in capital cases to which he has been assigned that could not be further
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extended. He has been recently assigned as lead counsel to the capital case of
Anderson v. Thornell, Case No. CV-23-08023, PCT-GMS, a habeas case arising from
the District of Arizona where the petitioner has a statute of limitations deadline of
October 10, 2023. In order to meet the imminent statute of limitations deadline, Mr.
Anthony has had to review a voluminous file, delegate claim writing responsibilities,
enlist expert assistance, and coordinate and supervise an ongoing field investigation.
Mr. Anthony has also had to devote time and attention to filing deadlines in State v.
Pandeli, Case No. CR 1993-008116, another capital habeas matter in Arizona that is
in state court for exhaustion proceedings.

3. Mr. Anthony has made substantial progress on the instant petition for
writ of certiorari, but needs an additional sixty days in order to complete the petition.

4. Mr. Middleton has been under sentence of death since 1997. This Court
has consistently held that death is different: “[t]he taking of life is irrevocable. It is
in capital cases especially that the balance of conflicting interests must be weighed
most heavily in favor of the procedural safeguards of the Bill of Rights.” Reid v.
Covert, 354 U.S. 1, 4546 (1957) (on rehearing) (Frankfurter, J., concurring); see also
Gregg v. Georgia, 428 U.S. 153, 188 (1976) (“the penalty of death is different in kind
from any other punishment imposed under our system of criminal justice.”) Capital
litigants should be given every reasonable opportunity to bring their claims of
constitutional error before the courts.

5. The petition for writ of certiorari that Mr. Middleton intends to file
raises substantial constitutional issues regarding a capital petitioner’s due process
right to obtain access to biological evidence for the purposes of DNA testing that
would support a claim of actual innocence. This Court decided a similar issue this
Term in Reed v. Goertz, 143 S. Ct. 955 (2023), where the petitioner raised a procedural
due process claim when he was denied the opportunity in state court to conduct DNA

3



testing that could support a claim of innocence. Id. at 959. Mr. Middleton has asserted
a claim of actual innocence in his habeas appeal and he sought to support his claim
by obtaining DNA testing of evidence that purportedly linked him to the victim,
Thelma Davila. In the habeas appeal, Mr. Middleton argued the trial court erred in
not allowing him to have his expert present during DNA testing conducted by the
State to ensure that all of the items containing biological evidence were tested. And
in the writ proceeding Mr. Middleton argued the trial court erred in denying his
motion requesting DNA testing after the trial court had previously granted the State
permission to test the very same evidence. Mr. Middleton seeks a GVR from this
Court, among other relief, so the Nevada Supreme Court can consider his arguments
in light of Reed.

6. No meaningful prejudice would arise from the extension, because this
Court would likely decide the matter in the October 2022 Term regardless of whether
an extension is granted.

7. This application for an extension of time is not sought for the purposes
of delay or for any other improper purpose, but only to ensure that Mr. Middleton
receives competent representation in this matter.

DATED this 6th day of July, 2023.
Respectfully submitted,

RENE VALLADARES
Federal Public Defender of Nevada

David Anthony

DAVID ANTHONY

Assistant Federal Public Defender
411 E. Bonneville, Ste. 250

Las Vegas, Nevada 89101

(702) 388-6577
david_anthony@fd.org

Counsel for Petitioner
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IN THE SUPREME COURT OF THE STATE OF NEVADA

DAVID STEPHEN MIDDLETON, No. 85637
Petitioner,
vS.

THE SECOND JUDICIAL DISTRICT

COURT OF THE STATE OF NEVADA, FILED
IN AND FOR THE COUNTY OF )
WASHOE; AND THE HONORABLE APR 17 2023
DAVID A. HARDY, DISTRICT JUDGE, .
ETH A. BROWN
Respondents, SUPREME COURT
and CLERK

WILLIAM REUBART, WARDEN; AND
AARON D. FORD, ATTORNEY
GENERAL OF NEVADA,

Real Parties in Interest.

ORDER DENYING REHEARING

Rehearing denied. NRAP 40(c).
It is so ORDERED.!

Cadish

Herndon Parraguirre

1Patricia Lee, Justice, and Linda Marie Bell, Justice, did not
participate in the decision in this matter.

SuprReME COURT
OF
NEvADA
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ce:  Hon. David A. Hardy, District Judge
Federal Public Defender/Las Vegas
Attorney General/Carson City
Washoe County District Attorney
Washoe District Court Clerk
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Appellant, D
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Rehearing denied. NRAP 40(c).
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