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INTEREST OF AMICI CURIAE?

Washington Legal Foundation (WLF) is a non-
profit, public-interest law firm and policy center with
supporters nationwide. Founded in 1977, WLF pro-
motes free enterprise, individual rights, limited gov-
ernment, and the rule of law. To that end, WLF often
appears as an amicus curiae in key cases presenting
questions about the proper scope of the federal secu-
rities laws. See, e.g., Slack Techs., LLC v. Pirani, 598
U.S. 759 (2023); Goldman Sachs Grp., Inc. v. Arkan-
sas Teacher Ret. Sys., 594 U.S. 113 (2021). And WLF’s
Legal Studies Division routinely publishes papers by
outside experts on federal securities law. See, e.g.,
Zachary Taylor et al., Pirani v. Slack Techs., Inc., et
al.: Ninth Circuit Cuts Securities Plaintiffs Slack on
Standing, WLF Legal Backgrounder (Mar. 25, 2022).

The Chamber of Commerce of the United States
of America is the world’s largest business federation.
It represents approximately 300,000 direct members
and indirectly represents the interests of more than
three million companies and professional organiza-
tions of every size, in every sector, and from every re-
gion of the country. An important function of the
Chamber is to represent the interests of its members
in matters before Congress, the Executive Branch,
and the courts. To that end, the Chamber regularly
files amicus curiae briefs in cases, like this one, that

1 No counsel for a party authored the brief in whole or in
part. No party, counsel for a party, or any person other than
amici, their members, or their counsel made a monetary contri-
bution intended to fund the preparation or submission of the
brief.
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raise issues of concern to the nation’s business com-
munity.

The National Association of Manufacturers
(NAM) is the largest manufacturing association in the
United States, representing small and large manufac-
turers in all 50 states and in every industrial sector.
Manufacturing employs 13 million men and women,
contributes $2.87 trillion to the U.S. economy annu-
ally, has the largest economic impact of any major sec-
tor, and accounts for over half of all private-sector
research and development in the nation. The NAM is
the voice of the manufacturing community and the
leading advocate for a policy agenda that helps man-
ufacturers compete in the global economy and create
jobs across the United States.

The National Retail Federation (NRF) is the
world’s largest retail trade association. Retail is by far
the largest private-sector employer in the United
States. It supports one in four U.S. jobs—approxi-
mately 55 million American workers—and contrib-
utes $5.3 trillion to annual GDP, making retail a daily
barometer for the nation’s economy. As an association
representing the interests of the vital retail industry,
NRF advocates for fairness and opportunity for all
sectors of retail, no matter their size.

The Securities Industry and Financial Markets
Association (SIFMA) is a securities industry trade as-
sociation representing the interests of hundreds of se-
curities firms, banks, and financial asset managers
across the United States. SIFMA’s mission is to sup-
port a strong financial sector while promoting inves-
tor opportunity, capital formation, job creation,
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economic growth, and the cultivation of public trust
and confidence in the financial markets. SIFMA rou-
tinely files amicus briefs in cases, like this one, which
present important questions affecting securities in-
dustry participants.

INTRODUCTION AND SUMMARY OF
ARGUMENT

The Ninth Circuit’s decision permits securities-
fraud plaintiffs to circumvent the Private Securities
Litigation Reform Act (PSLRA) by substituting post
hoc expert speculation for particularized factual alle-
gations of falsity and scienter. That decision allows
plaintiffs to satisfy the PSLRA’s heightened pleading
standard by advancing securities-fraud theories
based on nothing more than purported expert opin-
ions and speculation about the contents of internal
company documents. See Pet. Br. 21-22. If the Court
upholds this distortion of the PSLRA’s requirements,
plaintiffs will flood the courts armed solely with
hired-gun experts offering little more than after-the-
fact guesswork about what defendants’ data “would
have” shown. Pet. App. 42a, 55a.

Congress enacted the PSLRA’s heightened plead-
ing standard in response to “significant evidence of
abuse in private securities lawsuits.” H.R. Rep. No.
104-369, at 31 (1995) (Conf. Rep.). This pleading
standard requires plaintiffs to “specify,” among other
things, “each statement alleged to have been mislead-
ing [and] the reason or reasons why the statement is
misleading.” 15 U.S.C. § 78u-4(b)(1)(B). Affirming the
Ninth Circuit’s holdings on falsity and scienter would
erode the PSLRA’s stringent pleading requirements
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and thereby thwart Congress’s abuse-preventing
aims. This is so for two principal reasons:

First, in holding that Plaintiffs met their burden
of pleading falsity, the Ninth Circuit relied largely on
an “expert analysis” conducted by a third-party firm
that Plaintiffs retained for this litigation. Although
the firm purported to offer expert conclusions about
NVIDIA’s cryptocurrency-related sales, its post hoc
“estimates” in fact focused on generic market data
about worldwide cryptocurrency activities. See Pet.
App. 20a-23a. The firm then claimed to tie that ge-
neric market data to NVIDIA’s sales only through a
series of unexplained and unreliable assumptions, to
then conjecture what it believed NVIDIA’s sales data
“would have” shown. Pet. App. 42a, 55a; see also Pet.
App. 68a-7la (Sanchez, J., dissenting). As Judge
Sanchez explained, the majority “allowed an outside
expert to serve as the primary source of falsity allega-
tions under the PSLRA,” even though “the expert re-
lie[d] almost exclusively on generic market research
and without any personal knowledge of the facts on
which [its] opinion is based.” Pet. App. 69a (Sanchez,
J., dissenting).

Second, in holding that Plaintiffs met their bur-
den of pleading scienter for NVIDIA’s CEO, the Ninth
Circuit relied on statements by anonymous former
employees alleging that NVIDIA maintained internal
reports that the CEO could access and monitor. Pet.
App. 35a-43a. But because Plaintiffs failed to allege
that the CEO ever reviewed (or would have had rea-
son to review) those documents, the Ninth Circuit
simply assumed that the CEO “would have” reviewed
those documents, which in turn “would have” shown
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what Plaintiffs’ expert surmised. Pet. App. 42a, 55a.
So on scienter, as with falsity, the Ninth Circuit’s
holding hinged on the expert’s opinion.

In these ways, the Ninth Circuit’s decision pro-
vides a roadmap for future securities-fraud plaintiffs
to survive motions to dismiss even when they lack
particularized factual allegations that the defendants
made any false statements or knew of internal com-
pany documents that were at odds with what they
told the market. An expert specially hired for litiga-
tion can almost always manipulate inputs and as-
sumptions to manufacture findings that reinforce
plaintiffs’ desired theories of fraud. And because
courts may not rigorously examine an expert’s meth-
ods at the pleading stage, the Ninth Circuit’s ap-
proach enables plaintiffs to defy the PSLRA’s exacting
pleading standards by relying on an expert to “substi-
tute for facts.” Arkansas Pub. Emps. Ret. Sys. v. Bris-
tol-Myers Squibb Co., 28 F.4th 343, 354 (2d Cir. 2022)
(quotation marks omitted).

These departures from the PSLRA make the
Ninth Circuit an outlier. Other courts across the
country have regularly confronted these pleading
stratagems, and properly rejected attempts to satisfy
the pleading standard by relying principally on bare
expert opinions and other speculation in lieu of par-
ticularized factual allegations demonstrating falsity
and scienter. If this Court rejects the majority view
and adopts the Ninth Circuit’s position, nothing will
stop plaintiffs from using the same abusive litigation

tactics that first prompted Congress to enact the
PSLRA’s heightened pleading standard.
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Finally, in failing to adhere to the PSLRA plead-
ing standard, the Ninth Circuit’s approach imposes
immense costs on public companies. Even meritless
securities class actions that survive dismissal create
significant pressure on defendants to settle, in large
part due to the exorbitant costs of discovery and the
threat of massive class-action judgments should the
lawsuits proceed to trial. Such settlements total bil-
lions of dollars each year and affect broad swaths of
the economy, without any indication that those stag-
gering figures are linked to meritorious claims. By
weakening the pleading standard plaintiffs must
overcome to push cases to the discovery phase, con-
trary to what Congress intended, the Ninth Circuit’s
decision threatens to drive up these costs even more.

This Court should reverse.
ARGUMENT

I. Affirming Would Erode The PSLRA’s
Pleading Standard By Allowing Litigation-
Driven Expert Opinions To Substitute For
Particularized Factual Allegations.

For decades, the PSLRA has helped stem baseless
securities-fraud lawsuits by imposing a stringent
standard for pleading fraud with particularity. If af-
firmed, the Ninth Circuit’s approach would lay out a
simple path for securities-fraud plaintiffs to circum-
vent the PSLRA’s heightened pleading standard by
relying on a purported expert’s made-for-litigation
opinions to substitute for particularized factual alle-
gations of fraud. Under the Ninth Circuit’s reasoning,
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plaintiffs can survive motions to dismiss by hiring ex-
perts that manipulate generic market analysis to bol-
ster hindsight-driven fraud theories, all without
grounding their opinions in facts or data about the
company. Expert “analysis” of this sort is not an ade-
quate replacement for the particularized factual alle-
gations of fraud the PSLRA demands.

A. The PSLRA imposes exacting require-
ments on the use of experts to plead
fraud.

Congress enacted the PSLRA “[a]s a check
against abusive litigation by private parties” that “im-
pos[ed] substantial costs on companies and individu-
als whose conduct conforms to the law.” Tellabs, Inc.
v. Makor Issues & Rights, Ltd., 551 U.S. 308, 313
(2007); see also, e.g., Merrill Lynch, Pierce, Fenner &
Smith Inc. v. Dabit, 547 U.S. 71, 81 (2006). Among the
“perceived abuses” were “nuisance filings, targeting of
deep-pocket defendants, vexatious discovery re-
quests, and ‘manipulation by class action lawyers.”
Merrill Lynch, 547 U.S. at 81 (quoting H.R. Rep. No.
104-369, at 31); see also Tellabs, 551 U.S. at 320.

Before the PSLRA, private securities litigation
was marked by “the routine filing of lawsuits™ alleg-
ing securities fraud “with only [a] faint hope that the
discovery process might lead eventually to some plau-
sible cause of action.” Dura Pharms., Inc. v. Broudo,
544 U.S. 336, 347 (2005) (quoting H.R. Rep. No. 104-
369, at 31); see also, e.g., Southland Sec. Corp. v. IN-
Spire Ins. Sols., Inc., 365 F.3d 353, 362 (5th Cir. 2004)
(Congress enacted the PSLRA in part to prevent se-
curities plaintiffs from filing “baseless claims and

bl
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then attempting to discover unknown wrongs” (quota-
tion marks omitted)). Such suits would crop up
“whenever there [was] a significant change in an is-
suer’s stock price, without regard to any underlying
culpability of the issuer.” H.R. Rep. No. 104-369, at
31-32. In such “abusive and manipulative securities
litigation, innocent parties [were] often forced to pay
exorbitant ‘settlements,” id. at 32, even when the lit-
1gation was meritless. See Wong v. Accretive Health,
Inc., 773 F.3d 859, 863 (7th Cir. 2014) (Congress, in
enacting the PSLRA, “[r]ecogniz[ed] the ‘concern over
the use of then-existing class action procedures to
bring strike suits in order to exact extortionate settle-
ments” (quoting Thomas Lee Hazen, Law of Securi-
ties Regulation § 12.15[1] (6th ed. 2009))). Congress
enacted the PSLRA to “put an end to th[is] practice of
pleading fraud by hindsight.” Elam v. Neidorff, 544
F.3d 921, 927 (8th Cir. 2008) (quotation marks omit-
ted).

As part of the “control measures” to “curb frivo-
lous, lawyer-driven litigation,” the PSLRA imposed
“[e]xacting pleading requirements.” Tellabs, 551 U.S.
at 313, 322. Under these “heightened pleading in-
structions,” id. at 321, securities-fraud plaintiffs must
“state with particularity all facts” on which they pred-
icate their belief that the challenged statement is
false. 15 U.S.C. § 78u-4(b)(1)(B) (emphasis added); see
also Fed. R. Civ. P. 9(b) (requiring “the circumstances
constituting fraud” to be “state[d] with particularity”
in pleadings). This particularity requirement extends
to the scienter element of a securities-fraud claim. See
Tellabs, 551 U.S. at 313 (heightened pleading stand-
ard requires plaintiffs to “state with particularity
both the facts constituting the alleged violation, and
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the facts evidencing scienter”). And with respect to
scienter, the PSLRA further requires a complaint to
“state with particularity facts giving rise to a strong
inference that the defendant acted with the required
state of mind.” 15 U.S.C. § 78u-4(b)(2)(A) (emphasis
added); see also Tellabs, 551 U.S. at 314 (a “strong in-
ference” “must be more than merely plausible or rea-
sonable—it must be cogent and at least as compelling
as any opposing inference of nonfraudulent intent”);
Merrill Lynch, 547 U.S. at 81. By imposing these
heightened standards, the PSLRA aimed to “prevent|]
a plaintiff from using vague or general allegations in
order to get by a motion to dismiss for failure to state
a claim.” Tellabs, 551 U.S. at 334 (Alito, J., concur-
ring).

The PSLRA’s “exacting pleading requirement[s],”
id. at 313 (majority opinion), naturally carry implica-
tions for the use of expert opinions in alleging the el-
ements of securities fraud, including falsity and
scienter. The statute contains no special carveout for
expert opinions when it requires private securities-
fraud complaints to “set forth the facts ‘on which [a]
belief that a statement is misleading was ‘formed.”
Dura, 544 U.S. at 345 (quoting 15 U.S.C. § 78u-
4(b)(1)); see also, e.g., Merrill Lynch, 547 U.S. at 82
(same); Fin. Acquisition Partners LP v. Blackwell, 440
F.3d 278, 286 (5th Cir. 2006) (“PSLRA complaints
must allege specific facts demonstrating material mis-
statements made with scienter.” (emphasis added)).
And experts’ “opinions,” of course, do not qualify as
“facts.” See Pet. Br. 42-43.

That is why multiple courts of appeals have held
that securities-fraud complaints relying on expert
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witnesses must have a basis in actual facts about the
company, rather than merely present speculative,
hindsight-driven opinions. See, e.g., Arkansas Pub.
Emps. Ret. Sys., 28 F.4th at 354 (expert “opinions can-
not substitute for facts under the PSLRA” and “can-
not rescue”’ falsity allegations “unless [they were]
based on particularized facts sufficient to state a
claim for fraud” (quotation marks omitted)); Black-
well, 440 F.3d at 286 (expert “opinions cannot substi-
tute for facts under the PSLRA”). Indeed, “Congress
clearly intended that complaints in these securities
actions should stand or fall based on the actual
knowledge of the plaintiffs rather than information
produced ... after the action has been filed.”
Medhekar v. U.S. Dist. Ct., 99 F.3d 325, 328 (9th Cir.
1996); see also 15 U.S.C. § 78u-4(b)(3)(B) (PSLRA pro-
vision imposing automatic stay of “all discovery and
other proceedings” when a defendant files a motion to
dismiss).

The PSLRA thus mandates that when plaintiffs
rely primarily on expert opinions to allege securities
fraud, they must provide sufficiently particularized
allegations that the experts based their opinions on
the company’s actual information or otherwise iden-
tify specific data about the company that would cor-
roborate the expert’s conclusions. See also Pet. Br. 32
(“[a]llegations about the contents of internal docu-
ments are critically important to the . .. analysis re-
quired by Tellabs”). In other words, a plaintiff
invoking expert opinions to plead securities fraud
must explain how that expert possesses, has access to,
or otherwise has a reliable basis to opine on the com-
pany’s actual information. Even before the PSLRA
was enacted, the Rule 9(b) particularity requirement
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mandated that averments of fraud specify the “who,
what, when, where, and how.” 5A Charles Alan
Wright & Arthur R. Miller, Federal Practice and Pro-
cedure § 1297 (4th ed.) (quoting DilLeo v. Ernst &
Young, 901 F.2d 624, 627 (7th Cir. 1990) (Easter-
brook, J.)). And in enacting the PSLRA, Congress ex-
pressly insisted that securities-fraud complaints “set
forth the facts ‘on which [a] belief’ that a statement is
misleading was ‘formed.” Dura, 544 U.S. at 345 (quot-
ing 15 U.S.C. § 78u-4(b)(1)). Conjecture about what
the company’s documents “would have” shown based
on generic market data, Pet. App. 42a, 55a, 1s no sub-
stitute.

B. Affirming would create a roadmap for
further expert-based circumvention of
the PSLRA.

Contrary to the PSLRA’s clear dictates, the Ninth
Circuit crafted a new standard that will allow securi-
ties-fraud plaintiffs to satisfy their pleading burden
by retaining experts who merely hypothesize infor-
mation about company data post hoc, based on generic
market research, instead of grounding their analysis
on facts about what the actual company data showed.
If affirmed, the Ninth Circuit’s approach would
weaken the PSLRA’s heightened pleading standard in
at least two critical ways.

First, the Ninth Circuit ignored whether the ex-
pert in question had access to the company’s data or
could otherwise speak to what facts were known by
the company and its employees. The majority found it
sufficient that the expert opinion (prepared by Prysm,
a third-party firm Plaintiffs hired for this litigation)
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was authored by “knowledgeable and competent pro-
fessionals” who described their “methodology.” Pet.
App. 20a (reciting the “detailed analysis” that Prysm
took to approximate NVIDIA’s cryptocurrency-driven
gaming revenues). But even assuming that the com-
plaint adequately explains the basis and reasons for
Prysm’s opinion, c¢f. Fed. R. Civ. P. 26(a)(2)(B), more
would be needed for the opinion to carry Plaintiffs’
pleading burden under the PSLRA. As Judge
Sanchez’s dissent explained, the expert opinion here
“relies on a series of assumptions drawn from generic
market research,” rather than “information provided
by any current or former NVIDIA employee or any in-
ternal report or data source.” Pet. App. 70a.

Making matters worse, Prysm’s opinion failed to
establish the reliability of critical assumptions, in-
cluding NVIDIA’s cryptocurrency market share. Pet.
App. 70a-72a. As a result, “the amended complaint
does not plead with particularity facts establishing
that the [expert was] ... in a position to know what
NVIDIA’s own internal revenue reporting showed.”
Pet. App. 74a (quotation marks omitted). When an ex-
pert (like the one here) puts forward only hypotheses
about what defendants’ data “would have” shown us-
ing generic market research, Pet. App. 42a, 55a, the
PSLRA’s exacting pleading standard demands rigor-
ous analysis of the expert’s sources and conclusions,
not just a description of the overall method em-
ployed.?

2 The RBC Capital Markets report cited by the Ninth Cir-
cuit as supposed corroboration suffers from the same flaws as
Plaintiffs’ expert opinion. See Pet. Br. 50-51.
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Second, the Ninth Circuit further diluted the
PSLRA’s exacting pleading standard by crediting
vague confidential-witness allegations marked by the
same deficiencies as Prysm’s analysis. Certain former
employees claimed that NVIDIA’s CEO was a “metic-
ulous manager who closely monitored sales data,”
Pet. App. 42a, but such allegations fail to establish
what data NVIDIA’s internal records actually con-
tained, let alone identify any specific information that
the CEO actually reviewed. And the majority below
fared no better in pointing to generic statements by
former employees about “crypto miners purchasing
GeForce GPUs in high volumes” to corroborate the ex-
pert opinion. Pet. App. 45a; see also, e.g., Pet. App.
24a. Those former-employee statements fall short of
pleading with particularity facts about NVIDIA’s
worldwide GeForce revenues during the class period,
as would be necessary to prove falsity. See Pet. Br. 49-
50.

In sum, undifferentiated, broad-brush statements
about high sales volumes or large orders “cannot sub-
stitute for facts under the PSLRA.” Arkansas Pub.
Emps. Ret. Sys., 28 F.4th at 354; Blackwell, 440 F.3d
at 286. Much less do the former-employee statements
explain how Prysm arrived at its conclusion that
NVIDIA misrepresented its cryptocurrency-related
sales during the relevant time periods, especially
when the statements had to do with different
timeframes or were made by employees who never in-
teracted with the CEO.

Both separately and together, these aspects of the
Ninth Circuit’s holding contravene the PSLRA’s
pleading standard and give future plaintiffs a
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straightforward playbook to survive a motion to dis-
miss even absent particularized factual allegations.
Start with an “expert” analysis produced after the fact
for the purpose of litigation, using generic market re-
search and simple estimation techniques, to conclude
that a company knowingly misstated financial met-
rics. Then, for good measure, find some former em-
ployees to make vague, indeterminate statements
about company information, and label that as suppos-
edly insider proof of the experts’ specific conclusions.
In short, if plaintiffs’ lawyers can procure an expert to
produce made-for-litigation opinions based on generic
information and with the benefit of hindsight, a
PSLRA complaint need not be tethered to company-
specific facts giving rise to a claim of fraud.

The Ninth Circuit’s standard threatens to scuttle
the PSLRA’s work, with consequences extending far
beyond this case. Entrepreneurial plaintiffs would ex-
ploit an opinion by this Court adopting that approach
as license to evade the PSLRA’s pleading standard
through reliance on expert opinions. Whenever there
1s public disclosure of stock-price declines, in any
number of contexts and industries, plaintiffs would
need only hire an expert to manufacture fraud allega-
tions by generating estimates and hypotheses based
on generic market research—just as Plaintiffs did
here. The PSLRA “s[ought] to avoid,” not encourage,
“the routine filing of lawsuits™ like this, based on
“only [a] faint hope that the discovery process might
lead eventually to some plausible cause of action.”
Dura, 544 U.S. at 347 (quoting H.R. Rep. No. 104-369,
at 31).
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II. The Ninth Circuit’s Decision Departs From
The Approach Taken By Most Federal
Courts.

Since the PSLRA’s enactment, plaintiffs have fre-
quently invoked expert opinions to bolster their
claims of securities fraud—often with questionable
other support for their allegations. That is evidenced
in the many decisions rejecting such suits as attempts
to substitute post hoc expert opinion for the particu-
larized factual allegations required by the PSLRA’s
heightened pleading standard. Unlike the Ninth Cir-
cuit, most courts have recognized that securities-
fraud plaintiffs may not rely on expert opinions in lieu
of facts to allege fraud. Instead, a complaint must con-
tain sufficiently particularized allegations that an ex-
pert opinion is grounded in facts about the
defendant—not just hypothesize about what the de-
fendant’s data “would have” shown. Pet. App. 42a,
55a. Affirming the Ninth Circuit would bless the in-
appropriate use of expert-generated speculation.

For years, courts across the country have cor-
rectly rejected plaintiffs’ attempts to rely on specula-
tive expert reports to bypass the PSLRA’s heightened
pleading standards. These courts have consistently
recognized that, although securities-fraud plaintiffs
may sometimes rely on expert opinions to support al-
legations of falsity or scienter, such expert analyses
must stand on something more concrete than generic
market data.

Specifically, before the Ninth Circuit’s decision,
numerous district courts agreed that plaintiffs may
not rely on experts to allege fraud when the expert
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has no basis for opining about the company’s actual
information. In In re Silicon Storage Tech., Inc. Sec.
Litig., for instance, a California district court held
that plaintiffs plainly failed the PSLRA’s pleading
standard when they invoked a market-research ex-
pert’s report to support their claim that the defendant
shipping companies fraudulently misstated prices
and other financial metrics. No. C-05-0295 PJH, 2007
WL 760535, at *30 (N.D. Cal. Mar. 9, 2007). The com-
plaint there alleged that the expert had looked to “ge-
neric market data” and the company’s public filings to
calculate financial metrics that purportedly revealed
a significant gap between actual metrics and what the
defendant reported at the time. Id. at *10-12. The
complaint did not, however, claim that the expert
“had any specific data on [the company’s] prices or
costs—just that [the firm] based its conclusions on
broad categories of data like ‘average selling price.”
Id. at *14.

In dismissing the complaint, the court in Silicon
Storage considered plaintiffs’ reliance on the expert
such a “serious problem” that it ruled out even the
possibility of amendment. Id. at *30. The complaint’s
incurable defect, the court explained, was “plaintiffs’
reliance on generic data from [the expert] as the
source of their ‘facts’ regarding the alleged falsity of
defendants’ statements regarding . . . prices and in-
ventory valuations.” Id. That approach plainly
flunked the PSLRA’s pleading standard, id. at *30-32,
and the court found “no persuasive authority in sup-
port of [plaintiffs’] argument that courts have allowed
‘expert’ opinion in the form of generic market data—

without more—as factual support for claims of securi-
ties fraud brought under the PSLRA,” id. at *31.



17

Similarly, in Sgarlata v. PayPal Holdings, Inc.,
another California court rejected plaintiffs’ reliance
on an expert’s opinion because the complaint con-
tained “no allegation that [the expert] was familiar
with, much less had knowledge of, the specific secu-
rity architecture of Defendants’ privacy network.” 409
F. Supp. 3d 846, 860 (N.D. Cal. 2019), affd sub nom.
Eckert v. PayPal Holdings, Inc., 831 F. App’x 366 (9th
Cir. 2020). The expert, moreover, “did not actually
talk to employees at [Defendants’ companies], nor did
he review documents that—in and of themselves—
demonstrate inconsistencies.” Id.

Likewise in In re Egalet Corp. Sec. Litig., a Penn-
sylvania district court rebuffed plaintiffs’ attempt to
invoke an expert to plead securities fraud when the
expert’s opinion purported to demonstrate what the
defendants “would have known,” yet was “based solely
on . . . publicly available information.” 340 F. Supp.
3d 479, 511 (E.D. Pa. 2018), aff'd sub nom. Spizzirri
v. Zyla Life Scis., 802 F. App’x 738 (3d Cir. 2020). “To
the extent” the expert had even “formed an opinion”
about “the central issue” in the case, the court found
that “the fact that such an opinion [was] based solely
on public information substantially undermine[d]
[the expert’s] conclusion.” Id. Any inference drawn by
the expert from that public information, the court rea-
soned, “could . . . have been obvious to an investor us-
ing public information.” Id. at 510-11.

Roth v. OfficeMax, Inc. reflects yet another in-
stance where a court correctly applied the pleading
standard to bar speculative allegations like those
here. 527 F. Supp. 2d 791 (N.D. Ill. 2007). There, the
court held that plaintiffs could not “attempt to bolster
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their allegations of fraud” through an expert’s opinion
that the defendant company’s senior management
“should have been aware” of certain “internal control
weaknesses” at the company. Id. at 801. In so holding,
the court emphasized (among other things) that plain-
tiffs did “not allege that [the expert] ever worked at
[the company] or ha[d] personal knowledge of the in-
ner workings of the [cJompany,” and that “opinions
cannot substitute for facts under the PSLRA.” Id.

In all these cases (and others), courts considered
it dispositive that the plaintiffs failed to “state with
particularity” how the experts they relied on to allege
fraud could satisfy the PSLRA’s exacting pleading re-
quirement. Tellabs, 551 U.S. at 313.3 The Ninth Cir-
cuit’s decision, by contrast, embraces a different
rule—one that disregards the PSLRA by permitting
fraud to be pleaded based on expert speculation. As
explained below, this erosion of the PSLRA’s exacting
pleading requirements, if affirmed, could have serious
adverse consequences for public companies and inves-
tors.

3 See also, e.g., Arkansas Pub. Emps. Ret. Sys., 28 F.4th at
354; Blackwell, 440 F.3d at 286; City of Atlanta Police Officers’
Pension Plan v. Celsius Holdings, Inc., No. 22-80418-CV-DMM,
2023 WL 1998174, at *10 (S.D. Fla. Feb. 13, 2023), report and
recommendation adopted, No. 22-80418-CV, 2023 WL 2601816
(S.D. Fla. Mar. 22, 2023); In re Under Armour Sec. Litig., 409 F.
Supp. 3d 446, 454-55 (D. Md. 2019); City of Royal Oak Ret. Sys.
v. Juniper Networks, Inc., No. 5:11-CV-04003-LHK, 2013 WL
2156358, at *6-7 (N.D. Cal. May 17, 2013); In re OmniVision
Techs., Inc. Sec. Litig., 937 F. Supp. 2d 1090, 1107 (N.D. Cal.
2013); In re Textainer P’ship Sec. Litig., No. C-05-0969 MMC,
2006 WL 1328851, at *5 (N.D. Cal. May 15, 2006).
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ITI. Affirming The Ninth Circuit’s Decision
Would Exacerbate The Significant Social
Costs Inflicted By Abusive Securities
Litigation.

As Congress recognized in enacting the PSLRA,
securities lawsuits often impose massive discovery
and litigation costs that dwarf any countervailing
benefits. These costs place substantial pressure on de-
fendants to settle before discovery, regardless of the
merits of the underlying claims. Allowing courts to ef-
fectively ignore the PSLRA’s heightened pleading
standard, whenever plaintiffs can come up with hired
experts to bypass it, would amplify the incentives for
plaintiffs’ attorneys to file baseless class actions with
the aim of extracting sizeable settlements. By doing
just that, the Ninth Circuit’s decision undermines
Congress’s efforts to forestall abusive litigation and
1ts attendant consequences.

In private securities litigation, discovery ex-
penses and obligations fall asymmetrically on the de-
fendant companies who possess the bulk of the
relevant information. See Michael A. Perino, Securi-
ties Litigation After the Reform Act 4013 (2006). That
dynamic is particularly significant for securities class
actions like the one here because “[c]ertification of a
large class may so increase the defendant’s potential
damages liability and litigation costs that he may find
it economically prudent to settle and to abandon a
meritorious defense.” Coopers & Lybrand v. Livesay,
437 U.S. 463, 476 (1978). “Settling even nuisance liti-
gation allows a company to avoid such costs.” Stephen
dJ. Choi, The Evidence on Securities Class Actions, 57
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Vand. L. Rev. 1465, 1469 (2004). Enterprising plain-
tiffs’ lawyers thus have strong incentives to push se-
curities litigation to the discovery stage, regardless of
the merits of the claims, “impos[ing] costs so burden-
some that it 1s often economical for the [defendant
companies] to settle.” H.R. Rep. No. 104-369, at 31;
see also Neil M. Gorsuch & Paul B. Matey, Settle-
ments in Securities Fraud Class Actions: Improving
Investor Protection 2 (Wash. Legal Found. 2005),
https://perma.cc/2SPK-NVNT (“Today, economic in-
centives unique to securities litigation encourage
class action lawyers to bring meritless claims and
prompt corporate defendants to pay dearly to settle
such claims.”).4

Concerns about coercive discovery tactics and
high settlement pressures are precisely what
prompted Congress to enact a heightened pleading
standard in the PSLRA. Supra 7-10; see, e.g., Merrill
Lynch, 547 U.S. at 81 (PSLRA responded to reports of
“nuisance filings, targeting of deep-pocket defend-
ants, vexatious discovery requests, and ‘manipulation
by class action lawyers of the clients whom they pur-
portedly represent” (quoting H.R. Rep. No. 104-369,

4 See also, e.g., U.S. Chamber Inst. for Legal Reform, Fre-
quent Filers Revisited: Professional Plaintiffs in Securities Class
Actions 11 (2022), https://perma.cc/BE9L-HNQJ (“[P]laintiffs’
firms can file marginal or even frivolous cases, knowing that the
defendants will likely offer a nuisance settlement (and attorneys’
fees) to make the cases go away.”); Choi, supra, at 1466-67 (citing
scholarship recognizing that “plaintiffs’ attorneys have a strong
incentive to file frivolous complaints” in securities lawsuits “to
extract a positive settlement from defendants unwilling to go to
trial”).
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at 31)). Indeed, such problems had plagued private se-
curities litigation for decades. This Court’s decisions
have long reflected “widespread recognition” that
such litigation “presents a danger of vexatiousness
different in degree and in kind from that which ac-
companies litigation in general.” Blue Chip Stamps v.
Manor Drug Stores, 421 U.S. 723, 739 (1975). As the
Court observed, “[t]he potential for possible abuse of
... liberal discovery provisions” may “exist in this
type of case to a greater extent than . .. in other liti-
gation.” Id. at 741. Similarly, “even a complaint which
by objective standards may have very little chance of
success at trial has a settlement value to the plaintiff
out of any proportion to its prospect of success at trial
so long as he may prevent the suit from being resolved
against him by dismissal or summary judgment.” Id.
at 740.

The upshot is that these suits, if they survive dis-
missal too readily, may “permit[] a plaintiff with a
largely groundless claim to simply take up the time of
a number of other people, with the right to do so rep-
resenting an in terrorem increment of the settlement
value, rather than a reasonably founded hope that the
process will reveal relevant evidence.” Id. at 741.
That, of course, “is a social cost rather than a benefit.”
Id.

Even with the PSLRA in place, these dynamics
have continued. Given the “hydraulic pressure on de-
fendants to settle,” Newton v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 259 F.3d 154, 164 (3d Cir.
2001), it is unsurprising that defendants facing secu-
rities class actions are vastly more likely to settle
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those cases than face the risks of trial, see Corner-
stone Research, Securities Class-Action Filings: 2023
Year in Review 19 (2024), https://perma.cc/3TKF-
Q9YW (46% of federal securities class actions filed be-
tween 1997 and 2023 settled, compared to 0.4% that
made it to trial). Securities class actions thus “have a
much higher settlement rate than other types of class
actions.” S. Rep. No. 104-98, at 6 (1995). And settle-
ments of securities class actions routinely extract bil-
lions of dollars each year from defendant companies.
See, e.g., NERA, Recent Trends in Securities Class Ac-
tion Litigation: 2023 Full-Year Review (2024),
https://perma.cc/Q88L-R75F (aggregate settlement
value of federal securities class actions totaled $3.9
billion in 2023). By one count, such settlements have
totaled more than $116 billion since 1996. See Stan.
L. Sch. Sec. Class Action Clearinghouse, Key Statis-
tics (last visited August 18, 2024), https://perma.cc/
ZBU2-4U7P.

Deviations from the PSLRA’s pleading standard
exacerbate the problem because, as empirical studies
have found, oftentimes “the merits do not matter” in
a securities class action that survives dismissal. Janet
C. Alexander, Do the Merits Matter? A Study of Settle-
ments in Securities Class Actions, 43 Stan. L. Rev.
497, 501 (1991). The Ninth Circuit’s decision chips
away at the careful scrutiny that the PSLRA de-
mands. Affirming that decision would invite persis-
tent plaintiffs’ lawyers to employ experts to overcome
the pleading hurdle—regardless of the underlying
merits—and then exert immense pressure on defend-
ant companies to settle.
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Unmeritorious securities actions that neverthe-
less produce settlement pressure impose costs rever-
berating beyond the defendant companies. Their
harms pass through to the investing public in several
ways—most importantly, because such lawsuits often
generate substantial stock-price drops. See U.S.
Chamber Inst. for Legal Reform, Economic Conse-
quences: The Real Costs of U.S. Securities Class Ac-
tion Litigation 1-2 (2014), https://perma.cc/4QSB-
BUHS8. And the amounts of such settlements, which
are sizeable in their own right, are “relatively minor
compared to the overall wealth destroyed by such law-
suits.” Id. at 30. Studies have estimated that total
shareholder loss averages to $39 billion per year, just
for an average of $6 billion in settlements per year
(before accounting for plaintiffs’ attorneys’ fees). Id.
at 3. The pressure on defendants to settle weak secu-
rities class actions thus “result[s] in arbitrary wealth
redistribution” away from “innocent shareholders.”
Id. at 30; see also John C. Coffee Jr., Reforming the
Securities Class Action: On Deterrence and Its Imple-
mentation, 106 Colum. L. Rev. 1534, 1560 (2006) (se-
curities class actions “transfer wealth systematically
[away] from ‘buy and hold’ investors (who bought on
average outside the class period),” such as “the small
investor who buys and holds for retirement”).

Allowing groundless securities lawsuits to clear
lax pleading standards, as affirming would do, also
hampers the economic competitiveness of domestic in-
dustry. Costly securities actions are particularly prev-
alent (and successful) in the United States, creating
excessive litigation risk that undermines global com-
petitiveness. See, e.g., Ctr. for Capital Markets Com-
petitiveness, U.S. Chamber of Commerce, Strength-
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ening U.S. Capital Markets: A Challenge for All
Americans 12-13 (2008), https://perma.cc/SGIB-
G6G5. And no industry is spared. From 1996 to 2007
alone, more than 40% of public companies were hit by
a securities class action. See Comm’n on the Regul. of
the U.S. Cap. Markets in the 21st Century, U.S.
Chamber of Commerce, Report and Recommenda-
tions 30 (2007), https:/perma.cc/H2TD-FTGZ. By
some estimates, the average public company in the
United States faces a 9% chance of facing at least one
securities class action. See Gorsuch & Matey, supra,
at 2-3.

In sum, this Court has long recognized the nega-
tive consequences posed by “unduly expansive impo-
sition of civil liability” in private securities litigation.
Blue Chip Stamps, 421 U.S. at 741. Affirming would
“bring about harm of the very sort the [PSLRA]
seek[s] to avoid,” Dura, 544 U.S. at 347: subjecting de-
fendant companies to “nuisance filings, targeting of
deep-pocket defendants, vexatious discovery requests
and manipulation by class action lawyers,” Tellabs,
551 U.S. at 320 (quotation marks omitted).

CONCLUSION

The Court should reverse.
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