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INTEREST OF THE AMICUS!

The American Bar Association (“ABA”) is the larg-
est association of attorneys and legal professionals in
the world. Its members come from all fifty States, the
District of Columbia, and the United States territo-
ries. Its membership includes attorneys in law firms,
corporations, nonprofit organizations, and local, State,
and federal governments, as well as judges, legisla-

tors, law professors, law students, and associates in
related fields.?

This case involves a remarkable confession of er-
ror by the prosecution based on state court findings
that petitioner’s conviction was based on false, mis-
leading, and unreliable DNA evidence. The ABA filed
an amicus brief in support of petitioner’s prior petition
for a writ of certiorari (No. 21-1601). The Court
granted the petition, vacated, and remanded the case
to the Texas Court of Criminal Appeals (“CCA”). Pet.
App. 23a. On remand, the CCA again denied petitioner
relief—without adding anything substantive to its
prior analysis, other than a clarification that it had
consciously disregarded the state’s confession of error
and believed, in conflict with essentially every other
stakeholder in the case, that the evidence does not

! No counsel for any party authored this brief in whole or in
part, and no person other than the amicus or its counsel made a
monetary contribution intended to fund the preparation or sub-
mission of this brief. The parties were timely notified of this filing
ten days in advance.

2 Neither this brief nor the decision to file it should be inter-
preted to reflect the view of any judicial member of the ABA. And
no inference should be drawn that any member of the Judicial
Division Council has participated in the adoption or endorsement
of the positions in this brief.
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warrant relief. The ABA’s interests are the same as—
indeed stronger than—they were when it filed in sup-
port of petitioner two years ago.

In 2006, the ABA issued standards on DNA evi-
dence. ABA Standards for Criminal Justice: DNA Ev-
idence (3d ed. 2007) (“DNA Standards”).? These stand-
ards were developed through a robust process in which
every “side” of the criminal justice system was repre-
sented; they represent a consensus view of the best
practices regarding the collection, handling, analysis,
and use of DNA evidence in criminal cases. See Martin
Marcus, The Making of the ABA Criminal Justice
Standards: Forty Years of Excellence, 23 Crim. Just.,
no. 4, 2009, at 15.

The DNA Standards are part of a larger project,
the ABA’s Standards for Criminal Justice (“ABA
Standards”), which are among the ABA’s most promi-
nent efforts to improve the quality of the criminal jus-
tice system. When the final volume of the first edition
of the ABA Standards was published in 1974, Chief
Justice Warren Burger described the project as “the
single most comprehensive and probably the most
monumental undertaking in the field of criminal jus-
tice ever attempted by the American legal profession
in our national history” and recommended that
“[e]veryone connected with criminal justice . . . become
totally familiar with [the ABA Standards’] substantive

3 The standards are published in a document that includes
the black-letter standards as well as commentary explaining the
standards. When citing the black-letter standards themselves,
this brief uses the standard number. When citing the commen-
tary accompanying the standards, this brief cites the page num-
ber of the document.
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content.” Warren E. Burger, Introduction: The ABA
Standards for Criminal Justice, 12 Am. Crim. L. Rev.
251, 251 (1974).

Judges, prosecutors, defense attorneys, legisla-
tures, and scholars frequently rely upon the ABA
Standards, recognizing that they are the product of
careful consideration and drafting by experienced and
fair-minded experts drawn from all parts of the crimi-
nal justice system. Indeed, the standards have been
cited thousands of times in opinions by this Court, fed-
eral and state appellate courts, and trial courts. Mar-
cus, supra, at 12. This Court has also relied on the
Standards multiple times. E.g., Missouri v. Frye, 566
U.S. 134, 145 (2012) (describing the ABA standards as
“important guides”); Padilla v. Kentucky, 559 U.S. 356,
366-67 (2010) (describing the standards as “valuable
measures of the prevailing professional norms of effec-
tive representation”); Strickland v. Washington, 466
U.S. 668, 688 (1984) (“Prevailing norms of practice as
reflected in American Bar Association standards and
the like . . . are guides to determining what is reason-
able”).

Our judicial system relies on the ABA Standards
frequently because the standards are “perceived as
both balanced and practical,” reflecting “a consensus
of the views of representatives of all segments of the
criminal justice system” including lawyers, legal schol-
ars, judges, prosecutors, defense lawyers, public de-
fenders, law professors, penology experts and police of-
ficials. Marcus, supra, at 15-16. The standards are
promulgated and updated over time pursuant to a
four-step process that involves input from a task force
of experts, the ABA Standards Committee, the ABA’s
Criminal Justice Section Council, and finally the
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ABA’s House of Delegates. See id. at 16-17. In sum, the
ABA Standards reflect “the considered judgment of
prosecutors, defense lawyers, judges, and academics
who have been deeply involved in the process,” and are
adopted only after being “drafted and repeatedly re-
vised on more than a dozen occasions, over three or
more years.” Id. at 17. This “undeniably lengthy and
painstaking” process results in “a thoughtful, in-
formed, and balanced reflection of the views of all the
relevant parts of the criminal justice system.” Ibid.

The DNA Standards were formulated pursuant to
that robust process, involving years of expert review.
In 2000, the ABA’s Criminal Justice Council passed a
resolution ordering the creation of standards. DNA
Standards p.22. A study group was then appointed to
identify issues for a task force of experts to address.
See ibid. The task force met from 2003 to 2005 before
submitting the DNA Standards, which were further
reviewed and finally approved by the ABA’s House of
Delegates in August 2006. See id. at 22-23.

As relevant here, the DNA Standards’ introduc-
tion explains that “DNA analysis is one of the greatest
technical achievements for criminal investigation
since the discovery of fingerprints.” DNA Standards
p.17 (quotation marks omitted). Because DNA evi-
dence is an “undeniably powerful tool for purposes of
convicting the guilty and exonerating the innocent,”
“[elrrors and misconduct” in its use “can lead to inac-
curate results.” Id. at pp.18, 21. Errors in DNA evi-
dence can cause prejudicial injustice in particular
cases, and discredit DNA evidence as a whole. “Conse-
quently, accreditation, proficiency testing, extensive
discovery, defense experts, post-conviction testing,
and other procedures are vital to ensuring the
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exoneration of the innocent and the conviction of the
guilty.” Id. at p.21.

Here, the state habeas court found that the DNA
evidence used to secure petitioner’s conviction and
death sentence was “false, misleading, and unrelia-
ble,” and that its use violated petitioner’s “constitu-
tional rights to due process.” Pet. App. 169a. Indeed,
the use of this evidence “violated fundamental con-
cepts of justice.” Id. at 173a. Quite remarkably, the
prosecution in this case agrees that petitioner’s convic-
tion cannot stand—and this Court granted petitioner
relief in the form of a GVR in 2021. See Pet. App. 23a.

The CCA nevertheless again determined that pe-
titioner should be executed. The CCA opined that two
specific pieces of DNA evidence, among dozens that
were false and unreliable and on which the jury relied,
were sufficiently untainted to support a finding of
guilt. See Pet. App. 21a-22a. Petitioner again seeks re-
lief from in this Court, and the ABA again writes in
support. As before, the ABA’s membership and society
at large have an interest in the proper handling and
presentation of accurate DNA evidence in the criminal
process, and in the correction of such errors at each
and every stage. The ABA respectfully urges that the
petition be granted and petitioner’s death sentence be
overturned.
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SUMMARY OF ARGUMENT

Since this Court granted relief to petitioner two
years ago, the case for overturning his conviction has
only grown stronger. In addition to the flaws petitioner
identified with the DNA and other evidence used to
convict him, petitioner has also shown that additional
exculpatory evidence exists. Moreover, the State has
repeatedly and consistently agreed with petitioner at
every stage that the evidence used to convict him was
fundamentally flawed and unreliable, and has urged
both this Court and the CCA to grant relief. Yet the
CCA continues to disagree, concluding that petitioner
has not shown a reasonable likelihood that the false
and unreliable DNA evidence altered the outcome of
his case.

To reach that conclusion, the CCA improperly
downplayed the inculpatory effect of the false DNA ev-
idence, and retroactively attempted to rehabilitate cer-
tain pieces of evidence in contravention of the state ha-
beas court’s findings. This directly flouts the ABA’s
well-developed and respected consensus DNA Stand-
ards. The case therefore again warrants this Court’s
review, and reversal.

Specifically, the DNA evidence and testimony
found to be false and unreliable in this case ran afoul
of at least four relevant parts of the ABA standards:
(1) standards requiring DNA testing laboratories to
obtain and maintain accreditation through transpar-
ency and scrupulous adherence to scientific best prac-
tices; (2) standards requiring labs to collect and keep
evidence in a manner that prevents contamination—
which risks fundamentally compromising the value of
the evidence; (3) standards requiring labs to imple-
ment scientifically wvalid protocols, control for
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deviations, and maintain quality assurance programs
to ensure ongoing compliance; and (4) standards com-
manding laboratories to take steps to minimize bias in
the interpretation of DNA test results. Indeed, the
APD lab so consistently and egregiously mishandled
DNA evidence that it was shut down by the State. This
misconduct taints all the evidence in this case—in-
cluding the pieces of evidence the CCA erroneously be-

lieved were somehow unaffected by errors at the APD
lab.

The DNA errors go to the heart of the reliability of
the evidence in this case and cast a pall over peti-
tioner’s conviction and sentence. Properly handled,
evaluated, and introduced, DNA evidence is powerful
because it carries the imprimatur of objective science
and certitude. Indeed, jurors are likely to regard such
evidence as essentially infallible. Conversely, when
DNA evidence and related testimony are in fact the
product of scientifically unsound methods and prac-
tices, jurors are led down the wrong, invariably preju-
dicial, path. There is an unacceptable risk, bordering
on certainty, that any conviction based on false and
unreliable DNA evidence will be tainted. It is no sur-
prise, then, that petitioner, the prosecutors, and the
state habeas court all agree that review and relief is
warranted here. In the face of that consensus—and the
serious problems with the evidence underlying peti-
tioner’s conviction—this Court should again grant re-
view and reverse the CCA’s judgment.
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ARGUMENT

L. The Collection, Handling, Analysis, and
Use of the DNA Evidence Used to
Convict Petitioner Was Fundamentally
Flawed, as Shown by Multiple ABA
Standards

Although the DNA Standards are not binding,
they reflect a robust consensus about the minimum re-
quirements for the collection, handling, analysis, and
use of DNA evidence in criminal cases. The ABA con-
siders adherence to such standards critical because
DNA evidence is “an undeniably powerful tool for pur-
poses of convicting the guilty and exonerating the in-
nocent.” DNA Standards p.18. The DNA evidence used
to obtain petitioner’s capital conviction ran afoul of
several key DNA Standards relating to four topics, in
ways that imperil the administration of justice and
call out for reversal.

1. Accreditation standards

First, labs testing DNA evidence should “be ac-
credited every two years under rigorous accreditation
standards.” DNA Standards 16-31(a)(i). Accreditation
provides an important mechanism of accountability
and expert oversight. But “[a]ccreditation, of course, is
not a panacea; accredited laboratories have made mis-
takes.” Id. at p.63.

Here, the APD lab was accredited, but leaned too
heavily on its accreditation alone—obscuring the deep
flaws in its evidence handling and testing procedures.
The lab’s employees provided “misleading” testimony,
giving the jury “the impression that the APD DNA lab
operated pursuant to a stringent system of checks and
balances which met scientific standards,” which could
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not “be squared with the evidence of APD’s systemic
deficiencies,” which “were endemic.” Pet. App. 62a.
Due to this false testimony, the jury was substantially
more likely to place weight on the flawed DNA evi-
dence than it otherwise might have.

The DNA Standards also provide that labs should
“timely report credible evidence of laboratory miscon-
duct or serious negligence to the accrediting body.”
DNA Standards 16-3.1(a)(vi) . The purpose of this
transparency standard is to facilitate an investigation
and corrective action. See id. at p.68. But here, the ev-
idence shows that the lab not only failed to report its
misconduct; it actively concealed that misconduct and
resisted inquiries. See Pet. App. 97a-101a. For exam-
ple, when a freezer once failed for a week, potentially
compromising the samples within, staff did not report
the problem—even though the lab was already under
scrutiny. See id. at 87a. This incident was “evidence of
a systematic lack of transparency and poor-quality as-
surance practices.” Ibid.

Audits by accrediting organizations failed to
“pick[] up on the lab’s issues,” even though they were
severe. Pet. App. 80a. This may be because lab staff
were not forthcoming, id. at 97a (explaining that
“[lJooking outside of the lab for best practices and sug-
gesting improvements was considered an insult”), and
also likely resulted from the lab’s inadequate proce-
dures for documenting problems—which meant that
documentation was not handed over to auditors. See
id. at 93a-95a. “[T]he failure of these checks and bal-
ances [was] highly problematic because criminal jus-
tice stakeholders relied on the APD lab’s accreditation
as an indication that the lab’s work was sound.” Id. at
80a. These lapses clearly violate the relevant DNA
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Standards and undermine confidence in the DNA evi-
dence introduced at petitioner’s trial.

2. Quality assurance and contamination stand-
ards

Second, “DNA evidence should be collected, pre-
served and tested, and the test results interpreted, in
a manner designed to ensure the highest degree of ac-
curacy and reliability,” DNA Standards 16-1.2(b), and
to “ensure [the evidence’s] integrity,” id. 16-2.5(a). In
this regard, “[s]teps to prevent contamination are crit-
ical” because “any substantial contamination to DNA
material will result in a confusing result.” Id. at pp.54-
55 & n.136 (quotation marks omitted).

The APD lab failed to meet these basic standards.
An audit revealed “multiple contamination incidents,”
Pet. App. 49a, which “raised significant concerns
about APD’s capacity to adequately prevent, investi-
gate and respond to contamination incidents, includ-
ing its obligation to disclose potential contamination
to end-users in the criminal justice system,” id. at 77a.
The number of errors was significant enough that it
“should have triggered a quality assurance process to
address the issue,” but the lab did not report the errors
or take corrective action. Id. at 88a. Instead, staff pro-
vided explanations that were often “nonsensical,” and
“[t]he response of lab leadership to those incidents was
wholly inadequate and demonstrated a failure to im-
plement adequate safeguards against further contam-
ination incidents.” Id. at 89a. The habeas court thus
found, “[b]ased on APD’s ineffective responses to con-
tamination incidents and failure to prevent continued
contamination,” that “from at least 2006 and up until
the closure of the lab, APD exhibited an inability to
handle evidence in a way that would consistently
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protect and preserve its integrity, thereby denying
stakeholders reassurance of the validity of any result-
ing analysis.” Id. at 101a.

The contamination problems affected the evidence
in this case. These issues were “endemic,” and the ha-
beas court found “that there were multiple opportuni-
ties for contamination even before the evidence in this
case was transferred to the DNA section.” Pet. App.
101a. This included that at least two employees who
touched the evidence “had serious disciplinary issues
related to proper evidence handling,” ibid., as well as
problems documenting the chain of custody that
stemmed “both from poor documentation practices, as
well as from APD’s demonstrated culture of inatten-
tion to detail, carelessness, and failure to appreciate
proper procedures," id. at 103a. Thus, the habeas court
found “that the DNA results in [petitioner’s] case are
particularly untrustworthy.” Id. at 142a.

Importantly, the contamination reached the sam-
ples from petitioner’s shoes and his sister’s Mazda—
which the CCA relied upon to deny relief. See Pet. App.
21a. As petitioner explains (see Pet. 12-14), the record
shows, and the habeas court found, that these samples
were affected by contamination issues because they
were improperly stored with other samples, tested to-
gether with other samples, misplaced during testing,
and handled by the employees who had the discipli-
nary issues. As a result, this evidence was unreliable.
See also Pet. 34-35 (providing additional record sup-
port).

3. Scientific validity and qualification standards

Third, the DNA Standards provide that laborato-
ries should “use quality assurance and quality control
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procedures, including audits, proficiency testing, and
corrective action protocols, that are consistent with
generally accepted practices.” DNA Standards
16-3.1(a)(iii). They should also “use protocols for test-
ing and interpreting DNA evidence that are scientifi-
cally validated through studies that are described in
writing.” Id. 16-3.1(a)(iv).

In conflict with these standards, the APD lab em-
ployed staff that were “not appropriately qualified,”
who adhered to protocols that were “unreasonable and
indefensible from a scientific standpoint.” Pet. App.
68a-69a. The inadequate staff included the analysts
who worked on petitioner’s case. See ibid. These ana-
lysts used an approach to DNA testing that “was not
supported by any peer-reviewed studies and was sci-
entifically indefensible.” Id. at 71a. Specifically, the
lab used a “stochastic threshold” to analyze DNA that
“lacked sufficient data and was both poorly designed
and poorly executed.” Ibid.

Staff at the APD lab also “deviated from the
[standard operating procedures] and protocols for ap-
plying the threshold without justification.” Pet. App.
71la. This included situations where staff deviated
from protocol even when the “issue had not been
flagged by the lab’s standard technical review process
or by the technical leader,” and were unable to provide
coherent explanations for their behavior. Ibid. That
conflicts with an ABA standard providing that lab pro-
cedures should “be governed by written policies and
procedures, including protocols for testing and inter-
preting test results, and permit deviation from proto-
cols only when approved by a technical leader or other
appropriate supervisor.” DNA Standards 16-3.1.
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In a similar vein, staff at the lab frequently failed
to follow manufacturer instructions and other normal
rules, exhibiting a “cavalier attitude toward best prac-
tices, and an overall willingness . . . to disregard or de-
viate from quality assurance standards.” Pet. App. 78a
(quotation marks and citation omitted). Analysts
“lacked understanding about the importance of quality
assurance procedures, and some analysts required
training on basic issues.” Id. at 79a. The problem went
to the top, i.e., the technical leaders, who lacked the
qualifications and/or diligence to enforce proper qual-
ity assurance standards. See ibid.

Again, petitioner cogently explains how this issue
also affected the samples on which the CCA relied to
affirm his conviction. See Pet. 15-16. Thus, petitioner
shows that the Mazda samples were tested without
proper validation studies, and petitioner’s expert tes-
tified that these samples were “uninterpretable.” Id.
at 16.

4. Bias and objectivity standards

Fourth, the DNA Standards stress the need to
“follow procedures designed to minimize bias when in-
terpreting test results.” DNA Standards 16-3.1(a)(v).
The standard is designed to address at least two forms
of bias. The first, cognitive bias, “occurs because people
tend to see what they expect to see, and this typically
affects their decisions in cases of ambiguity.” Id. at
p.67. The second, motivational bias, “arises when the
lab personnel’s often close association with the police
subconsciously influences their conclusions.” Ibid.

Here, the APD lab used “suspect and victim-
driven interpretation methods”—an approach “com-
monly referred to as ‘suspect driven bias,” which “is a
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form of confirmation bias and undermines the reliabil-
ity of interpretation results.” Pet. App. 73a. There was
“strong evidence for suspect driven bias” with respect
to the evidence in this case, specifically. Ibid. This was
reflected by the testing done, and by the fact “that lab
personnel were also exposed to task-irrelevant infor-
mation regarding [petitioner’s] case, creating a strong
risk of contextual bias.” Id. at 74a. The task-irrelevant
information included, for example, information about
the crime, and about how petitioner came to be a sus-
pect—which are facts known to contribute to bias
against an individual. See id. at 74a-75a. Petitioner
also shows that the same information was shared as
well with Fairfax, which analyzed the Mazda-related
samples. Pet. 18.
k ok ok

All of these best practices were in place when the
investigation and analysis in this case occurred. Yet
the lab repeatedly chose not to implement them—es-
sentially rejecting the combined wisdom and experi-
ence of a panel of experts, prominent legal thinkers
from both the prosecution and defense side, and
learned judges. These violations, particularly if al-
lowed to stand as support for a capital conviction,
threaten to undermine the credibility of DNA evidence
altogether.

I1. This Court Should Grant Certiorari and
Reverse the Decision Below

It ought to be uncontroversial that when critical
evidence in a capital murder trial was based on scien-
tifically unreliable methods and processes of dubious
validity, the resulting conviction cannot stand. The
risk of executing an innocent person requires relief.
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The need for this Court’s intervention is only clearer
now that the State has repeatedly confessed error, and
the CCA has repeatedly refused to provide meaningful
relief on its own.

The trial-level habeas court, with the closest view
of the evidence, agreed—issuing multiple factual find-
ings in the process. As the court explained, “the DNA
evidence was the most critical part of the prosecution’s
case against [petitioner],” as the prosecutors “repeat-
edly emphasized the importance of the DNA evidence
throughout the trial proceedings.” Pet. App. 154a. The
habeas court further found that the State’s remaining
evidence “was circumstantial and weak and would not
have supported a conviction for capital murder.” Id. at
156a. And sure enough, one juror acknowledged in tes-
timony that he was “sitting on the fence,” and that “the
DNA evidence . .. was the sealing factor” that made
him vote in favor of guilt. Ibid.

For years, now, the State itself—which secured
the conviction—has acknowledged that petitioner’s
due process rights were violated and that a new trial
is warranted. Thus, the State supported petitioner be-
fore the CCA, this Court, and the CCA again on re-
mand. Indeed, on remand, the State sought unsuccess-
fully to provide additional briefing and evidence sup-
porting petitioner’s innocence. See Pet. App. 218a,
227a-28a. The State’s willingness to change its posi-
tion in the interests of justice—as opposed to pursing
a win-at-all-costs approach—reflects the best ideals of
the legal profession and is a credit to the State’s integ-
rity. See, e.g., ABA Standards for Criminal Justice:
Prosecution Function 3-1.2 (4th ed. 2017) (“The pri-
mary duty of the prosecutor is to seek justice within
the bounds of the law, not merely to convict.”); id. 3-8.1
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(“The prosecutor should not defend a conviction if the
prosecutor believes . . . that a miscarriage of justice as-
sociated with the conviction has occurred.”).

Yet the CCA denied relief—twice—notwithstand-
ing the habeas court’s findings and the State’s posi-
tion. The court did so by disregarding the importance
of the faulty DNA evidence to petitioner’s conviction,
erroneously attempting to rehabilitate other flawed
evidence. Thus, the CCA concluded that the false DNA
evidence was not material to the conviction. See Pet.
App. 21a-22a. Specifically, the court reaffirmed its
prior holding that other evidence, including “recalcu-
lated statistics for some of the DNA samples,” was
“still incriminating.” Id. 32a. The court also placed
weight on the non-DNA evidence that the habeas court
found to be weak. See id. at 21a-22a, 32a-33a. Moreo-
ver, without providing any reasoning, the CCA refused
to allow the State even to file a merits brief on re-
mand—Ilet alone reopen the record. Pet. App. 218a.

The CCA’s decision should be reversed. As this
Court has explained, “DNA testing can provide power-
ful new evidence unlike anything known before,” and
“[gliven the persuasiveness of such evidence in the
eyes of the jury, it is important that it be presented in
a fair and reliable manner.” McDaniel v. Brown, 558
U.S. 120, 136 (2010) (per curiam) (quotation marks
omitted). Indeed, the reason the ABA promulgated
specific standards about DNA evidence is that this
kind of evidence is particularly important in criminal
cases. See DNA Standards pp.17-18. Because of its
perceived objectivity and clarity, DNA evidence has
unique power to move a jury.

When the science behind the DNA analysis in a
case is flawed, the result will be questionable at best.



17

Here, petitioner, the State, and even the CCA agree
that most of the DNA evidence (and related testimony)
at petitioner’s trial was false and misleading. See Pet.
36. Moreover, as shown supra and in the petition, the
CCA was wrong to believe that any of the evidence—
including the samples from petitioner’s shoe and the
Mazda—was untainted. No capital conviction should
rest on such a shaky foundation. This Court should ac-
cordingly grant certiorari and reverse the decision be-
low.

CONCLUSION

The petition should be granted.
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