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QUESTIONS PRESENTED 
1. Whether a prior misdemeanor conviction that ele-

vates a subsequent offense from a misdemeanor to 
a felony is an element of the subsequent offense 
that must be found by a jury beyond a reasonable 
doubt under Apprendi v. New Jersey, 530 U.S. 466 
(2000). 

2. Whether this Court should overrule Almendarez-
Torres v. United States, 523 U.S. 224 (1998) as in-
consistent with the Sixth Amendment as under-
stood in Apprendi and its progeny.  
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INTRODUCTION 
In Almendarez-Torres v. United States, 523 U.S. 

224, 243 (1998), this Court recognized that recidivism 
is “a traditional, if not the most traditional, basis for 
a sentencing court’s increasing an offender’s sen-
tence.”1 This Court therefore refused to adopt a blan-
ket rule treating recidivism as an element of an 
offense requiring proof to a jury beyond a reasonable 
doubt. Two years later, this Court squarely held that, 
“other than the fact of a prior conviction, any fact that 
increases the penalty for a crime beyond the pre-
scribed statutory maximum must be submitted to a 
jury, and proved beyond a reasonable doubt.” Ap-
prendi v. New Jersey, 530 U.S. 466, 466 (2000) (em-
phasis added). 

In the nearly twenty-five years since Apprendi 
was decided, only two federal circuits and ten state 
courts have considered the question presented by the 
Petitioner, namely, whether the prior conviction ex-
ception applies where a prior misdemeanor conviction 
elevates a subsequent misdemeanor offense into a fel-
ony offense. And of those jurisdictions, the over-
whelming majority have held precisely as Colorado 
did: that the fact of a prior conviction, even where that 
fact elevates a misdemeanor to a felony, need not be 
decided by the jury. Petitioner nevertheless asks this 

 
1 See, e.g., Graham v. West Virginia, 224 U.S. 616, 623 (1912) 

(recognizing that “inflicting severer punishment upon old offend-
ers has long been recognized in this country and in England”); In 
re Ross, 19 Mass. 165, 165 (1824) (holding constitutional a stat-
ute providing for increased punishment for recidivists). 
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Court to stray from stare decisis, overturn Al-
mendarez-Torres, or alternatively, to create a signifi-
cant exception to its scope without any principled 
basis.  

There is no compelling reason for this Court to 
throw into flux law that is both well-reasoned and 
well-settled. The prior conviction exception has been 
in place for 25 years2 and, especially in light of the 
pervasiveness of recidivist statues, the dearth of case 
law suggests criminal defendants’ constitutional 
rights have not been trampled. This track record con-
firms that Almendarez-Torres was correctly decided in 
the first instance and that this Court has correctly 
confirmed its application in case after case. A judge’s 
determination of a prior conviction, for which the de-
fendant already received all necessary constitutional 
protections, does not offend the Sixth Amendment be-
cause all that is left for the court to find is identity. 
More importantly, requiring all prior convictions to be 
treated as elements of a crime and proven to a jury 
creates a serious constitutional risk for defendants, 
namely, the presentation of highly prejudicial evi-
dence to the jury — yet another reason why defend-
ants only rarely challenge the prior conviction 
exception.  

These important considerations drove the Al-
mendarez-Torres decision and remain as important to-
day; this case does not present any of the factors that 
would counsel this Court to abandon stare decisis. 

 
2 See Apprendi v. New Jersey, 530 U.S. 466 (2000); Almendarez-

Torres v. United States, 523 U.S. 224 (1998). 
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Nor is there any circuit split for this case to re-
solve. The only two cases that arguably support Peti-
tioner’s view have serious problems — the Ninth 
Circuit case is not even clearly the law of that circuit,3 
and in the Washington case,4 the defendant — not the 
prosecution — sought to enforce the prior conviction 
exception. By contrast, every other court to give rea-
soned consideration to whether a prior conviction that 
converts a misdemeanor to a felony must be proven to 
a jury has held “no” — just like Colorado. 

There is no meaningful circuit split; there is no 
reason to abandon stare decisis; and there is no pat-
tern of criminal defendants complaining about any 
loss of constitutional rights bearing on the outcome of 
their cases. This Court should deny certiorari.  

STATEMENT OF THE CASE 
Prompted by a request from Lakewood Animal 

Control, a local deputy sheriff conducted a welfare 
check of the animals on Petitioner’s property. App. 
6a–7a. The sheriff’s office then received an email from 
an investigator at the Colorado Humane Society re-
garding animals at the same address. The deputy re-
turned to Petitioner’s home with an investigator from 
the Humane Society and an inspector for the Pet Ani-
mal Care and Facilities Act Program. App. 7a. 

 
3 Compare United States v. Rodriguez-Gonzales, 358 F.3d 1156, 

1160 (9th Cir. 2004), with United States v. Corona-Sanchez, 291 
F.3d 1201, 1208–11 (9th Cir. 2002) (en banc) superseded on other 
grounds by U.S.S.G. § 2L1.2 cmt. n. 4 (2002), and United States v. 
McCaney, 117 Fed. App’x. 704, 709–10 (9th Cir. 2006). 

4 State v. Roswell, 196 P.3d 705 (Wash. 2008). 
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Two weeks later, authorities executed a search 
warrant at Petitioner’s property and seized approxi-
mately forty-six dogs, four cats, five birds, and five 
horses. The animals were underweight and without 
adequate food, water, shelter, or care. App. 7a. 

Under Colorado law, a first offense for animal cru-
elty is a class-one misdemeanor, but a second offense 
is elevated to a class-six felony. See COLO. REV. STAT. 
§ 18-9-202(2)(b)(I). Because Petitioner had a prior of-
fense — to which she stipulated at sentencing, App. 
17a — the prosecution charged her with forty-three 
counts of felony animal cruelty. App 7a–8a. The pros-
ecution “treated Caswell’s case as a felony case from 
beginning to end.” (App. 8a.) 

A jury convicted Petitioner on all counts, and the 
trial court, after Petitioner conceded her prior animal 
cruelty conviction, imposed forty-three felony convic-
tions, sentencing her to eight years of probation. App. 
8a. 

Petitioner appealed to the Colorado Court of Ap-
peals, arguing that her convictions were improper be-
cause the prosecution had not proven beyond a 
reasonable doubt to the jury that she had a prior con-
viction for animal cruelty. App. 9a. The court rejected 
her arguments, finding that the prior conviction pro-
vision of Colorado’s animal cruelty statute was a sen-
tence enhancer that did not need to be found by the 
jury. App. 9a–10a. 

Petitioner next appealed to the Colorado Supreme 
Court, arguing first that the prior conviction provision 
of the animal cruelty statute was an element of the 
underlying offense, and second, that any fact that 
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transformed a misdemeanor into a felony needed to be 
found by a jury beyond a reasonable doubt. App. 11a. 

The court disagreed. It assessed the five factors 
identified in United States v. O’Brien, 560 U.S. 218 
(2010) — statutory language and structure, tradition, 
risk of unfairness, severity of the sentence, and legis-
lative history — and concluded that four of the five 
factors “signal[ed] a legislative intent to designate 
subsection (2)(b)(I) a sentence enhancer.” App. 22a–
23a. 

The court next addressed Petitioner’s constitu-
tional claims and found that the prior conviction ex-
ception carved out by this Court in Almendarez-Torres 
and Apprendi applied equally to those cases where a 
prior conviction raises an offense from a misdemeanor 
to a felony. App. 26a. Specifically, the court held 
“where, as here, a cruelty-to-animals (second or sub-
sequent offense) case (1) includes notice in the charg-
ing document of the prior conviction for cruelty to 
animals and (2) is treated as a felony throughout the 
proceedings — including in terms of its prosecution in 
district court (not county court), the right to a prelim-
inary hearing (if eligible), the number of peremptory 
challenges, and the number of jurors — the Sixth 
Amendment doesn’t require that the misdemeanor  
felony transforming fact in subsection (2)(b)(I) be 
proved to a jury beyond a reasonable doubt.” App. 27a. 
The court was clear that it was not extending Ap-
prendi’s prior conviction carveout: “Instead, we do as 
we must: We apply it.” App. 28a. 



6 

REASONS FOR DENYING THE PETITION 
I. The Questions Presented Are Not 

Sufficiently Important or Recurring to 
Warrant this Court’s Review. 

Petitioner requests that this Court either overrule 
entirely, or create a significant exception to, a princi-
ple that has governed the determination of the fact of 
prior convictions for more than twenty-five years. Pe-
titioner’s “argument for disrupting … longstanding 
consensus is essentially a solution in search of a prob-
lem.” Great Lakes Ins. SE v. Raiders Retreat Realty 
Co., LLC, 601 U.S. 65, 76 (2024). Petitioner does not 
identify any significant pattern of criminal defendants 
arguing that prior convictions be proven beyond a rea-
sonable doubt to a jury, or a record of injustice that 
has developed from allowing judges to determine 
these narrow and typically straightforward factual is-
sues. That’s because the current rule was well-
founded and properly balances the competing consti-
tutional interests at stake for criminal defendants. It’s 
also because, as reflected in the cases that have ad-
dressed this issue, states have well-developed and ro-
bust procedures designed to protect the rights of 
criminal defendants charged under recidivism stat-
utes — procedures that are specifically tailored to that 
state’s laws. These processes are working, and Peti-
tioner identifies no tangible problem or injustice that 
would warrant this Court’s intervention to fix a prob-
lem that has not arisen after twenty-five years. 

The issue of whether a judge or jury must deter-
mine the fact of a prior conviction has arisen remark-
ably rarely since this Court’s decisions in Almendarez-
Torres and Apprendi. Petitioner and her amicus 
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acknowledge that habitual offender or recidivist stat-
utes are widely prevalent throughout the federal and 
state criminal codes. Pet. at 3 (“The federal and state 
criminal codes are replete with criminal recidivist 
statutes that make first offenses a misdemeanor and 
repeat offenses a felony.”); Amicus Curiae Nat’l Assoc. 
for Public Defense, Br. in Support of Pet. at 8–9. And 
these statutes govern some of the most pervasive 
criminal conduct in this country — e.g., possession of 
firearms, possession of drugs, illegal re-entry, and 
driving under the influence. Case law suggests that 
complaints from criminal defendants about having a 
judge determine the fact of a prior conviction are ex-
ceedingly rare, at least in part because of the potential 
prejudicial effect of such evidence. See United States 
v. Jackson, 824 F.2d 21, 25 (D.C. Cir. 1987) (recogniz-
ing the “inherently prejudicial” nature of prior convic-
tion evidence and explaining the “strong policy” 
reasons for keeping such evidence from the jury’s 
view). 

 As described infra, Section III, only a handful of 
these cases have arisen in the last twenty-five years, 
and only a subset of those actually challenge Al-
mendarez-Torres or seek an exception for convictions 
that convert subsequent offenses from misdemeanors 
to felonies. 

There are good reasons why these issues arise so 
infrequently — reasons that are reflected in the origi-
nal rationale for adopting the rule in the first in-
stance. First, proof of a prior conviction typically 
requires only confirming a defendant’s identity and 
can be done through straightforward documentary ev-
idence. See infra at 14. Because these determinations 
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are simple, criminal defendants rarely contest them 
— and often stipulate to them. Indeed, none of the 
cases that have presented this issue involved a chal-
lenge to the existence of the prior conviction or an as-
sertion that the defendant was not the actual person 
involved in the prior conviction, such that having a 
jury decide the issue could conceivably make a differ-
ence. Id. Second, requiring the prosecution to prove 
prior convictions to a jury is a fraught proposition for 
criminal defendants that risks jeopardizing their 
other important constitutional interests — namely, 
the right to not have a jury learn of prior bad acts. See 
Jackson, 824 F.2d at 25. Indeed, in one of the very few 
cases that Petitioner argues supports her view, the 
criminal defendant was the party arguing against 
having the jury determine his prior convictions. Ro-
swell, 196 P.3d at 706 (declining to allow the defend-
ant charged with a misdemeanor-to-felony recidivist 
sex offense to “waive his right to a jury trial on a prior 
conviction element and effectively bifurcate the 
trial”). Third, prosecutors must still prove prior con-
victions to a jury where the prior conviction forms an 
element of the crime. Apprendi, 530 U.S. at 477 (“[A] 
criminal defendant [is entitled] to a jury determina-
tion that [he] is guilty of every element of the crime 
with which he is charged, beyond a reasonable doubt.” 
(citation omitted; final alteration in original)); Old 
Chief v. United States, 519 U.S. 172, 185 (1997) (dis-
cussing proof of the prior conviction element of the 
felon-in-possession statute). It is only where the prior 
conviction is a sentence enhancer, and not an element, 
that the judge may make this determination. 
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Given these reasons, it is unsurprising that the pe-
tition does not identify a pervasive record of defend-
ants asserting Sixth Amendment violations in this 
context. Indeed, nowhere in the petition or the rele-
vant cases has Respondent located a single example of 
a defendant who contests the validity of a prior con-
viction and asserts that he or she might have a differ-
ent outcome if the issue were decided by a jury rather 
than a judge. Even Petitioner herself conceded the ex-
istence of her prior conviction. Instead, Petitioner’s ar-
ticulation of the importance of this issue reflects 
nothing more than an abstract recitation of the signif-
icance and collateral consequences of a felony convic-
tion.  

Protecting the Sixth Amendment rights of criminal 
defendants charged with felonies is unquestionably 
vitally important. But with a 25-year track record that 
reflects no damage to these rights by this narrow ex-
ception, these concerns are simply not implicated in 
any practical way by the issues presented in this case, 
and do not warrant this Court’s review.  
II. Petitioner is Unlikely to Prevail on the 

Merits. 
As suggested by this lack of controversy, strong 

reasoning supports the narrow exception afforded by 
Almendarez-Torres, as well as its application to prior 
convictions that convert misdemeanors to felonies. 

A. The Court Should Not Overrule Al-
mendarez-Torres. 

To prevail on this issue, Petitioner must first over-
come the heavy weight of stare decisis. “Time and time 
again, this Court has recognized that the doctrine of 
stare decisis is of fundamental importance to the rule 
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of law.” Hilton v. S.C. Pub. Railways Comm’n, 502 
U.S. 197, 202 (1991) (citation omitted). Stare decisis 
“keep[s] the scale of justice even and steady.” June 
Med. Servs. L.L.C. v. Russo, 591 U.S. 299, 345–46 
(2020) (Roberts, C.J., concurring). It “promotes the ev-
enhanded, predictable, and consistent development of 
legal principles, fosters reliance on judicial decisions, 
and contributes to the actual and perceived integrity 
of the judicial process.” Payne v. Tennessee, 501 U.S. 
808, 827 (1991). “[I]t is not alone sufficient that we 
would decide a case differently now than we did then.” 
Kimble v. Marvel Ent., LLC, 576 U.S. 446, 455 (2015). 

None of the stare decisis factors support overruling 
Almendarez-Torres. Contrary to Petitioner’s asser-
tion, the continued application of Almendarez-Torres 
is supported by (1) the quality of its reasoning, (2) its 
consistency with related decisions, (3) legal develop-
ments since it was decided, and (4) reliance on the de-
cision. Pet. at 30–31 (citing Ramos v. Louisiana, 140 
S. Ct. 1390, 1405 (2020)).  

Almendarez-Torres was based on sound legal prin-
ciples applied to the unique features of recidivism 
statutes. Unlike other factors that affect the pre-
scribed range of penalties following a conviction, the 
fact of a prior conviction has already been proved to a 
jury or a trial court beyond a reasonable doubt or ad-
mitted through a plea. Thus, the exception created for 
this fact does not implicate — much less offend — a 
defendant’s constitutional right to a jury trial or due 
process. At bottom, as long as the prior proceedings 
were not constitutionally flawed, the defendant’s 
Sixth Amendment rights were adequately protected 
in the prior conviction proceeding. Jones v. United 
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States, 526 U.S. 227, 249 (1999) (“[A] prior conviction 
must itself have been established through procedures 
satisfying the fair notice, reasonable doubt, and jury 
trial guarantees.”); Lopez v. People, 113 P.3d 713, 730 
(Colo. 2005) (same).  

In addition, unless the legislature has clearly pre-
scribed the prior conviction as an element of the of-
fense, the issue may be resolved by the trial court 
without offending the Sixth Amendment. This is in 
part because proving a defendant’s prior conviction 
does not go to guilt or innocence, but only to identity. 
And this undertaking is largely administrative — the 
factfinder is asked to determine identity based on a 
correlation among birthdates, fingerprints, photo-
graphs, inmate or social security numbers, names, 
and aliases. But these facts are undisputed (as here), 
indisputable, or subject to documentary proof. See, 
e.g., Johnson v. United States, 529 U.S. 694, 700–01 
(2000) (following a conviction, subsequent proceedings 
on point do not implicate the same constitutional pro-
tections or evidentiary burdens); United States v. 
Black Bear, 542 F.3d 249, 253 (8th Cir. 2008) (recog-
nizing that a prosecution’s burden of establishing 
identity is reduced for separate proceedings following 
a conviction); Rice v. State, 801 S.W.2d 16, 17 (Tex. 
Crim. App. 1990) (“[U]nlike a trial on the merits a rev-
ocation hearing is administrative in nature, and the 
burden of proving a probationer’s identity is not the 
same as the burden of proving the identity of an ac-
cused in a criminal trial.” (citation omitted)); Sim-
mons v. State, 332 So. 3d 1129, 1131 (Fla. Dist. Ct. 
App. 2022) (distinguishing aggravating facts associ-
ated with a prior conviction from aggravating facts 
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pertinent to the underlying offense or the nature of 
the offender). 

Finally, exposing a jury to the fact of prior convic-
tions — when not an element of the offense — pre-
sents unavoidable obstacles within a single trial. For 
instance, the jury would have to be charged that in 
deciding the fact of the prior conviction, it could not 
consider the bona fides of the prior convictions and, as 
in 404(b), that it may consider the priors only as to 
identity, and for no other purpose. Yet many cases 
hold that mere mention of a prior conviction — as op-
posed to an uncharged act — is at best prejudicial and 
may risk a mistrial. See, e.g., Old Chief, 519 U.S. at 
185 (“[T]here can be no question that evidence of the 
name or nature of the prior offense generally carries a 
risk of unfair prejudice to the defendant.”); Spencer v. 
Texas 385 U.S. 554, 560–63 (1967) (recognizing that 
evidence of prior crimes “is generally recognized to 
have potentiality for prejudice”); Jackson, 824 F.2d at 
25 (recognizing the “inherently prejudicial nature of 
this kind of evidence” and the federal government’s 
“strong policy of avoiding the introduction of this po-
tentially prejudicial evidence in criminal trials”); Peo-
ple v. Moore, 701 P.2d 1249, 1252 (Colo. App. 1985) 
(“Improper reference to a defendant’s prior conviction 
or imprisonment during trial, notwithstanding a cau-
tionary instruction, requires a mistrial.”); see also 
Salas v. People, 177 Colo. 264, 266, 493 P.2d 1356, 
1357 (1972) (disclosing other crimes results in a “de-
nial of justice,” and a cautionary instruction may only 
compound this effect). 

These rationales for the rule of Almendarez-Torres 
continue today. While Petitioner asserts that this 
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Court’s line of cases following Apprendi supports erod-
ing the prior conviction exception, the opposite is true. 
The importance of these principles supporting the con-
tinued existence has been acknowledged by this 
Court. Despite having many opportunities to narrow 
or abandon it, this Court has continued to adhere to 
Almendarez-Torres’s narrow exception time and 
again. Apprendi, 530 U.S. at 490; see, e.g., United 
States v. Haymond, 139 S. Ct. 2369, 2377 n.3 (2019) 
(plurality opinion); Mathis v. United States, 579 U.S. 
500, 511 (2016); Descamps v. United States, 570 U.S. 
254, 269 (2013); Alleyne v. United States, 570 U.S. 99, 
111, n.1 (2013); Southern Union Co. v. United States, 
567 U.S. 343, 358–60 (2012); Carachuri-Rosendo v. 
Holder, 560 U.S. 563, 567 n.3 (2010); James v. United 
States, 550 U.S. 192, 214 n.8 (2007), overruled on other 
grounds by Johnson v. United States, 576 U.S. 591 
(2015); Cunningham v. California, 549 U.S. 270, 274–
75 (2007); United States v. Booker, 543 U.S. 220, 244 
(2005); Blakely v. Washington, 542 U.S. 296, 301–02 
(2004). 

Finally, and perhaps most importantly, the reli-
ance interests on Almendarez-Torres are weighty, and 
overruling it would create a host of intractable prob-
lems regarding the admissibility of evidence of prior 
crimes for criminal defendants, courts, and prosecu-
tors. Numerous states have carefully designed proce-
dures for handling the proof of prior convictions for 
habitual offenders, all of which would be upended if 
Almendarez-Torres were overruled. 

If all recidivist provisions are to be treated as cre-
ating additional elements of the charged offenses, 
prosecutors would need to introduce such evidence to 
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the jury even over the defendant’s objection. See, e.g., 
Roswell, 196 P.3d at 710. Under such a framework, 
evidence of a prior act — and the corresponding con-
cerns of prejudice — would not only be fair game in a 
jury trial, but also a necessary component of the pros-
ecution’s case-in-chief. See, e.g., United States v. Ja-
cobs, 44 F.3d 1219, 1221–23 (3d Cir. 1995). 

Whether such proceedings would be subject to bi-
furcation is an uncertain question but is certain to be 
hotly litigated. People v. Kembel, 2023 CO 5, ¶ 4 (ad-
dressing whether a jury trial should be bifurcated 
when the legislature intended a prior conviction to be 
an element of the underlying offense); People v. Fuller-
ton, 525 P.2d 1166, 1168 (Colo. 1974) (same); see also 
Roswell, 196 P.3d at 710 (citing Spencer, 385 U.S. at 
565–66) (same). Bifurcating the elements of an offense 
into two separate jury trials, would change the nature 
of the crime charged. United States v. Barker, 1 F.3d 
957, 959 (9th Cir. 1993). Removing an element during 
the case-in-chief would render the jurors “no more 
than factfinders,” denying them their greater role as 
representatives of the community’s conscience. United 
States v. Gilliam, 994 F.2d 97, 101 (2d Cir. 1993). And 
doing so would also strain judicial economy as well as 
jurors’ patience by requiring duplicative proceedings. 
Cf. United States v. Dean, 76 F.3d 329, 332 (10th Cir. 
1996). 

In sum, there are no compelling reasons to stray 
from stare decisis — indeed, doing so will only throw 
into chaos statutory schemes and criminal procedures 
that are working just fine. 
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B. The Court Should Not Create a New Ex-
ception for Misdemeanor-to-Felony Re-
cidivist Provisions. 

For many of the same reasons that the Court 
should preserve Almendarez-Torres, it must also re-
ject Petitioner’s attempt to carve out a substantial ex-
ception to the prior conviction exception. There is no 
dispute that significant collateral consequences flow 
from elevating a charge from misdemeanor to felony. 
But these consequences do not justify — much less re-
quire — a carve out to the well-founded holdings of 
Almendarez-Torres and Apprendi. 

First, as the Colorado Supreme Court recognized, 
the plain language of Almendarez-Torres and Ap-
prendi does not provide for any exception just because 
a prior conviction converts a misdemeanor to a felony. 
Nor is there a logical reason to do so. Although a fel-
ony conviction carries certain significant collateral 
consequences, these consequences are not consist-
ently or categorically more serious or important than 
the consequences of other sentencing enhancements. 

For example, in Almendarez-Torres, this Court 
ruled that a sentence enhancement which increased a 
defendant’s potential term of confinement in prison 
from two years to twenty years based solely on the de-
fendant’s prior convictions need not be submitted to 
the jury. 523 U.S. at 226–27. Since then, other courts 
have applied this reasoning to instances where a de-
fendant’s term of confinement was enhanced to a sen-
tence of life in prison. See, e.g., United States v. 
Ceballos, 302 F.3d 679, 696 (7th Cir. 2002); United 
States v. Boone, 279 F.3d 163, 186, n.16 (3d Cir. 2002); 
United States v. Phipps, 259 F.3d 961, 962–63 (8th 
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Cir. 2001). Thus, while enhancing a charge from a 
misdemeanor to a felony may pose consequences in-
volving employment, deportation, voting, and gun 
possession privileges, Petitioner does not explain — 
nor could she — why these collateral consequences 
should be afforded greater weight than the complete 
loss of freedom — sometimes for life — that was at 
issue in Almendarez-Torres and its progeny.  

Unsurprisingly, as discussed below, the majority of 
jurisdictions that have addressed this issue have re-
jected the invitation to create an exception for prior 
convictions that elevate misdemeanors to families. 
See, e.g., People v. Braman, 765 N.E.2d 500, 502–04 
(Ill. App. Ct. 2002) (affirming trial court’s enhance-
ment of DUI conviction from misdemeanor to felony 
even though defendant’s prior convictions were not 
submitted to the jury); State v. Kendall, 58 P.3d 660, 
667–68 (Kan. 2002) (rejecting argument that defend-
ant’s “two prior DUI convictions must be proven to a 
jury beyond a reasonable doubt before that fact can be 
used to change the classification of [the defendant’s] 
crime from a misdemeanor to a felony”); State v. Pike, 
162 S.W.3d 464, 470 (Mo. 2005) (holding DUI en-
hancement from a misdemeanor to a felony based on 
a prior conviction did not constitute a new offense); 
State v. LeBaron, 808 A.2d 541, 543–45 (N.H. 2002) 
(holding prior convictions “need not have been … 
proved to the jury beyond a reasonable doubt” even 
though they increased defendant’s sentence from a 
misdemeanor to a felony). 

In sum, there is no principled basis to carve out 
misdemeanor-to-felony recidivist provisions. And 
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such a carve-out would implicate the same problems 
as overturning Almendarez-Torres in its entirety. 
III. There is No Significant Circuit Split for the 

Court to Resolve. 
Petitioner contends there is a “deep” split among 

federal and state courts on the question presented. 
Pet. 11. But that split is — at best — only six-to-five, 
and Petitioner overstates not only its magnitude but 
also the strength of the lower courts’ reasoning. Only 
two circuits have addressed the prior conviction ex-
ception in context of elevating a misdemeanor to a fel-
ony (one of which — the Ninth — has taken 
inconsistent positions). The handful of states Peti-
tioner cites to support her position have not even di-
rectly confronted the issue. By contrast, the states 
that have directly confronted the issue have formed a 
clear consensus in support of Respondent’s position.  

A. Petitioner Relies on Cases that Only 
Tangentially Address the Issue. 

The Petitioner’s view finds support in only one cir-
cuit and two states. See United States v. Rodriguez-
Gonzales, 358 F.3d 1156, 1160 (9th Cir. 2004); State v. 
Roswell, 196 P.3d 705 (Wash. 2008); State v. Mann, 
876 N.W.2d 710 (N.D. 2016), cert. granted, judgment 
vacated on other grounds, 580 U.S. 801 (2016). But 
neither Rodriguez-Gonzales nor Roswell provide as 
much support as Petitioner asserts. 

While Rodriguez-Gonzalez held that the fact of a 
prior conviction must be submitted to the jury and 
proved beyond a reasonable doubt, that opinion is an 
anomaly. Both before and after Rodriguez-Gonzales 
was announced, different panels of the Ninth Circuit 
reached the opposite conclusion. In United States v. 
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Corona-Sanchez, 291 F.3d 1201, 1208–11 (9th Cir. 
2002) (en banc) superseded on other grounds by 
U.S.S.G. § 2L1.2 cmt. n. 4 (2002), the court deter-
mined that evidence of recidivism need not be treated 
as an element of an offense. And in United States v. 
McCaney, 117 Fed. App’x. 704, 709–10 (9th Cir. 2006), 
the court determined that where prior convictions 
served to increase the sentencing range from twenty 
years in prison to a mandatory minimum term of life 
imprisonment, the prior convictions were sentencing 
factors that did not need to be proved to the jury. 
Thus, it is unclear whether the Ninth Circuit supports 
Petitioner’s position at all. 

In Roswell, upon which Petitioner relies heavily, it 
was the defendant who argued against having the jury 
determine his prior convictions. 196 P.3d at 707–09. 
There, the defendant was charged with multiple 
counts of child molestation and communication with a 
minor for immoral purposes. Id. at 706. The latter 
charge is categorized as a gross misdemeanor, see 
WASH. REV. CODE § 9.68A.090(1); but where the de-
fendant has a prior conviction for a felony sex offense, 
communication with a minor for immoral purposes be-
comes a felony offense. Id. The defendant in Roswell 
argued against the result Petitioner seeks here, pri-
marily because of the dangers inherent in requiring 
the jury to hear evidence of his prior convictions. 196 
P.3d at 707–09. More specifically, he argued that evi-
dence of prior convictions was “both highly prejudicial 
propensity evidence and irrelevant” and sought to bi-
furcate the trial so that the judge would decide the 
criminal history element. Id. at 706, 709. Although 
Washington’s high court determined that a prior con-
viction that elevates an offense from a misdemeanor 
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to a felony “is an essential element that must be 
proved beyond a reasonable doubt,” id. at 707, the de-
fendant’s arguments against that outcome illustrate 
the practical necessity of the prior conviction excep-
tion. 

The other authority upon which Petitioner relies is 
off-point and unpersuasive. The high courts in Florida 
and Ohio do not even address the questions presented 
in this case. 

Florida: In State v. Finelli, 780 So.2d 31 (Fla. 
2001), the court did not address — let alone analyze 
— the question presented here. There, the defendant 
was not charged with a misdemeanor, the conviction 
of which would have transformed her offense into a 
felony. She was instead “charged by information with 
felony driving while under the influence,” which is “a 
completely separate offense from misdemeanor 
DUI[.]” Id. at 32–33; see also FLA. STAT. § 
316.193(2)(b) (1997). The court recognized that “the 
requirement of three prior misdemeanor DUI offenses 
is considered an element of felony DUI.” Finelli, 780 
So. 2d at 33. The issue on appeal was not whether a 
jury must determine a prior conviction when it con-
verts a misdemeanor to a felony, but whether a prior 
conviction that is an element of the current charge 
must be final when that charge is tried (it need not). 
Id. at 33–34.  

Similarly, in Simmons, 332 So.3d at 1131, the 
court was not called upon to answer the question pre-
sented here. The defendant in Simmons raised a con-
stitutional challenge to a state sentencing statute 
which mandates enhanced sentencing for a defendant 
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who commits a new offense within three years of re-
lease from prison or jail. Id.; see also FLA. STAT. § 
775.082(9) (2022). Because “establishing the date of 
release from prison is simply a ministerial act,” the 
appellate court determined that no jury determina-
tion was required. In so holding, Florida’s intermedi-
ate appellate court noted that where a prior conviction 
is an element of the offense, the jury must find that 
element. Simmons, 332 So.3d at 1131. But the court 
also recognized that “the instant case [did] not involve 
th[at] scenario.” Id. Like Finelli, Simmons also failed 
to address or analyze the question presented here. 

Ohio: In State v. Brooke, 863 N.E.2d 1024, 1026 
(Ohio 2007), the court did not address or analyze 
whether the jury must find the fact of a prior convic-
tion. In that case, the defendant was “indicted for two 
DUI offenses … that are ordinarily misdemeanors.” 
But because the indictment specified the defendant 
had three prior misdemeanor convictions, “[b]oth 
counts were charged as fourth-degree felonies.” Id. 
The defendant did not dispute the existence of the 
prior convictions but collaterally attacked them on the 
grounds that she was not represented by counsel 
when they were obtained. Id. at 1027–28. Although 
the court acknowledged that “the three earlier convic-
tions are elements of [the defendant’s] fourth-degree 
felony [and] must be proved beyond a reasonable 
doubt,” id. at 1027, the resolution of the case did not 
turn on that pronouncement. Instead, it rested on the 
validity of the defendant’s written waivers of the right 
to counsel in the three prior cases. Id. at 1028–31. 
Thus, like Florida, Ohio provides no analytical sup-
port for Petitioner’s position. 
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B. A Consensus Exists, and the Colorado 
Supreme Court Followed It.  

Every other state and federal court that has ad-
dressed this issue to date has rejected the position Pe-
titioner espouses, with varying degrees of analysis. 
See United States v. McAtee, 538 Fed. App’x 414, 422 
(5th Cir. 2013); Talley v. State, 841 A.2d 308 (Del. 
2003); State v. Schall, 337 P.3d 647, 653 (Idaho 2014); 
Braman, 765 N.E.2d at 503–04; Kendall, 58 P.3d at 
667–68; State v. Jefferson, 26 So.3d 112 (La. 2009); 
Pike, 162 S.W.3d at 470; LeBaron, 808 A.2d at 545; 
State v. Palmer, 189 P.3d 69, 76–77 (Utah Ct. App. 
2008); see also Almendarez-Torres, 523 U.S. at 242.  

In McAtee, the defendant argued for the first time 
on appeal that certain sentencing statutes were un-
constitutional because they did not require the fact of 
a prior conviction to be submitted to the jury where 
the prior conviction transformed a misdemeanor into 
a felony. 538 Fed. App’x at 422. The Fifth Circuit held, 
on plain error review, that because the defendant 
“could cite no post-Apprendi case in which this Court 
held that the prior conviction exception does not apply 
where a prior conviction transforms the charged of-
fense from a misdemeanor to a felony,” he failed to 
carry his burden of showing any error that was clear 
or obvious. Id. Removing any doubt, the Fifth Circuit 
added that “the language of Apprendi is unequivocal 
in creating a prior-conviction exception to the rule 
that otherwise requires a fact that increases the stat-
utory maximum to be proved to a jury beyond reason-
able doubt.” Id. 

And in Jefferson, the Louisiana Supreme Court en-
gaged in a robust analysis of Almendarez-Torrez and 
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its progeny in concluding that a judgment of criminal-
ity which the Sixth and Fourteenth Amendments 
deem fair and reliable enough, when rendered, to im-
pose criminal penalties upon a defendant is constitu-
tionally adequate for later use to establish the 
defendant’s recidivism. 26 So.2d at 120. The court rea-
soned that Apprendi set limits on judicial factfinding 
but that “[a] judge has to find no more additional facts 
when the defendant’s prior conviction is for a misde-
meanor than when it is for a felony.” Id.  

Similarly, Delaware, Idaho, Illinois, Kansas, Mis-
souri, New Hampshire, and Utah all relied on the 
plain language of the prior conviction exception in re-
jecting arguments that the government was required 
to prove beyond a reasonable doubt prior convictions 
which elevated a misdemeanor to a felony. See Talley, 
841 A.2d at 308; Schall, 337 P.3d at 653; Braman, 765 
N.E.2d at 503–04; Kendall, 58 P.3d at 667–68; Pike, 
162 S.W.3d at 470; LeBaron, 808 A.2d at 545; Palmer, 
189 P.3d at 76–77. Like Colorado, none of those states 
extended Apprendi’s prior conviction carveout; rather, 
they merely found it applied. See App. 28a. Thus, a 
consensus has already formed in favor of Colorado’s 
position. 

As demonstrated above, this issue has arisen infre-
quently nationwide and the question presented does 
not cry out for this Court’s intervention. Among the 
courts that have considered misdemeanor-to-felony 
recidivist provisions, the overwhelming majority have 
not created any exception for them. Thus, there is no 
significant circuit split for this Court to resolve and 
the petition should be denied. 
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IV. This Case is a Poor Vehicle for Deciding the 
Question Presented.  

Finally, the procedural concerns that could other-
wise bolster Petitioner’s position were not in play here 
because this case was treated as a felony case from its 
inception. See App. 26a–27a. The prosecution pro-
vided notice in the complaint that it intended to rely 
on Petitioner’s prior cruelty-to-animals conviction to 
transform any conviction on the count charged from a 
misdemeanor into a felony and to enhance her sen-
tence. App. 26a–27a. And the case never veered off the 
felony track. 

These factors were important to the Colorado Su-
preme Court’s holding: 

We hold that where, as here, a cruelty-to-an-
imals (second or subsequent offense) case (1) 
includes notice in the charging document of 
the prior conviction for cruelty to animals and 
(2) is treated as a felony throughout the pro-
ceedings — including in terms of its prosecu-
tion in district court (not county court), the 
right to a preliminary hearing (if eligible), the 
number of peremptory challenges, and the 
number of jurors — the Sixth Amendment 
doesn’t require that the misdemeanor → fel-
ony transforming fact in subsection (2)(b)(I) 
to be proved to a jury beyond a reasonable 
doubt. 

See App. 4a, 27a. Because the procedural concerns 
Petitioner raises did not arise here, this case does not 
cleanly present the question and is not a good vehicle 
to resolve it. 
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CONCLUSION 
The petition for a writ of certiorari should be de-

nied. 
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