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QUESTION PRESENTED

The Bankruptey Code, 11 U.S.C. 101 et seq., permits
a bankruptey trustee to avoid any prepetition transfer of
the debtor’s property that would be voidable “under ap-
plicable law” outside of bankruptcy by an actual unse-
cured creditor of the estate. 11 U.S.C. 544(b)(1). The
applicable law may be state law. Elsewhere, the Code
abrogates the sovereign immunity of all governmental
units “to the extent set forth in this section with respect
to” various sections of the Code, including Section 544.
11 U.S.C. 106(a)(1). The question presented is as follows:

Whether a bankruptcy trustee may avoid a debtor’s
tax payment to the United States under Section 544(b)
when no actual creditor could have obtained relief under
the applicable state fraudulent-transfer law outside of
bankruptcy.

ey



TABLE OF CONTENTS

Page
OPINIONS DEIOW ....eveureereeieieererrestetertecee e e e saesaesae e e e e e e esens 1
JULISAICEION ..ttt saesae e e e enens 1
Statutory provisions involved..........cceeeeeverererenneninenencnnencnnene 2
SEALEMENT ..ottt 2
Summary of argument .........ccceeeeeveerneneenneneeneeseeeeeenene 9

Argument:
A bankruptey trustee cannot avoid tax payments made
to the United States by invoking 11 U.S.C. 544(b) and
state fraudulent-transfer 1aw .........cccoevveevevveneneneneninennenne 13
A. No actual creditor could have avoided the federal
tax payments at issue here by bringing a claim
against the United States under Utah fraudulent-
EranSTET AW ..cueeveieieeeetrcteetrete e 14
B. The waiver of sovereign immunity in Section 106(a)
cannot remedy the substantive defect in the
trustee’s Section 544(b) Claim .....eeveveeevveveiveeineeeeneeenns 18
1. Section 106(a) does not alter the substantive
requirements for avoiding a transfer under

SECtioN HAA(D) cuecveurrererererienietertereseeesesre e seeseeeene 19
2. The court of appeals’ contrary reasoning lacks
INETTE ettt esenes 24

C. Section 106(a) concerns only sovereign immunity,
but sovereign immunity is not the only bar to the
creditor’s underlying state-law elaim.......ccccceceveeueenene 34
D. Respondent’s alternative argument—that Section
544(b) is satisfied even if Section 106(a) does not
affect the viability of the underlying state-law suit—

was neither pressed nor passed upon below ................ 38
CONCIUSION .ttt ettt a e se s se e sseseene 41
Appendix — Statutory provisions..........eeeeeveevererenneseeneenens la

(III)



Iv

TABLE OF AUTHORITIES

Cases: Page
Acequia, Inc. v. Clinton (In re Acequia, Inc.),

34 F.3d 800 (9th Cir. 1994) ...cuvvveereerrereereereeeereevenneeeennes 17
Begier v. IRS, 496 U.S. 53 (1990) .....cccevurrerrerrererrenrereereeennes 14
Bull v. United States, 295 U.S. 247 (1935) ..ccveerveevveerrvennnns 37
Colonial Realty, In re, 980 F.2d 125 (2d Cir. 1992)............ 15
Coventry Health Care of Mo., Inc. v. Nevils,

581 U.S. 87 (2017) cveerrerreerrerrerrrerrenrenrerveeseevesseessersesssessenses 27
Davis v. Willey, 263 F. 588 (N.D. Cal. 1920) ......cc.ccuevune.e. 16
Department of Agric. Rural Dev. Rural Hous. Serv.

V. Kirtz, 601 U.S. 42 (2024) ...eovrrvveereerereerrerereeevesresvennens 33
Ebnerv. Kaiser (In re Kaiser),

525 B.R. 697 (Bankr. N.D. I1. 2014) ....ccoeveerreeerverereneeneen 13

Equipment Acquisition Res., Inc., In re,
742 F.3d 743 (7th Cir. 2014)....3, 8, 14, 17, 18, 30, 34, 35, 37

FAAv. Cooper, 566 U.S. 284 (2012)....ccceceerreverrereruerennns 33,34
FDICv. Meyer, 510 U.S. 471 (1994) ..ccoveeverurrrrenne. 10, 20, 33
Hoffman v. Connecticut Dep’t of

Income Maint., 492 U.S. 96 (1989) .....ovvveeveeeerrennen. 31, 32
Kurns v. Railroad Friction Prods. Corp.,

565 U.S. 625 (2012)...ccueeereerreirrereerereeresssesseesseessesessesessens 36
Lac du Flambeauw Band of Lake Superior Chippewa

Indians v. Coughlin, 599 U.S. 382 (2023).....ccceverrerrererrenne 33
Lamayr, Archer & Cofrin, LLP v. Appling,

584 T.S. T09 (2018)...cveueueerrereerirerreerereereesssesaeenenes 8, 26, 28
McCulloch v. Maryland,

17 U.S. (4 Wheat.) 316 (1819)....ccccevrerrrerererrrreererrrreesersenne 35
Mendelsohn v. Kovalchuk (In re APCO Merch.

Servs., Inc.), 585 B.R. 306 (Bankr. E.D.N.Y. 2018)........... 4

Merit Mgmt. Grp., LP v. FTI Consulting, Inc.,
583 U.S. 366 (2018)......ccererrereerirereeeriereereneesesesesseseesessenes 2,3



Cases—Continued: Page
Muldrow v. City of St. Louis, 144 S. Ct. 967 (2024)........... 25
Office of Pers. Mgmt. v. Richmond,

496 U.S. 414 (1990)...cccereeerrrenreenreenreressesessessssestesessssesaens 37
Pattern Makers’ League of N. Am. v. NLRB,

473 U.S. 95 (1985) wecververerreenreirreresresesresssessesesseessessssesassens 27
Patterson v. Shumate, 504 U.S. 753 (1992)....ccceevvvvvereneennen. 3
Presley v. Etowah Cnty. Comm’n,

502 U.S. 491 (1992)....coouevieerrinieenreenieenresesseessesteesseseeens 26
Saunders, In re, 101 B.R. 303 (Bankr. N.D. Fla. 1989)....... 15
Sender v. Simon, 84 F.3d 1299 (10th Cir. 1996).............. 3,14
Sigmon v. Southwest Airlines Co., 110 F.3d 1200

(5th Cir.), cert. denied, 522 U.S. 950 (1997) .....ccevvereeuenee. 36

The Official Comm. of Unsecured Creditors of
Cybergenics Corp. v. Chinery (In re Cybergenics

Corp.), 226 F.3d 237 (3d Cir. 2000) ....c.coeereerrererrenrrenerenes 15
Umland v. PLANCO Fin. Servs., Inc.,

542 F.3d 59 (3d Cir. 2008) ...eeeveererreeeerrerresresresreeeeeeeseenes 36
United States v. Clintwood Elkhorn Mining Co.,

553 U.S. 1 (2008) ..vcueeurereereereereererereeeceeeeeeseesessessessessessenes 37
United States v. LMS Holding Co. (In re LMS

Holding Co.), 50 F.3d 1526 (10th Cir. 1995)......ccceceeveuene. 30
Unated States v. Mitchell, 403 U.S. 190 (1971) ................... 18
United States v. Nordic Vill., Inc.,

503 U.S. 30 (1992) ...oeveeeeeererereeeeeeeeeeeresveseenna 17, 31-33
Unated States v. Williams, 514 U.S. 527 (1995) ................. 34
United States Postal Serv. v. Flamingo Indus.

(USA) Ltd., 540 U.S. 736 (2004) ......coovreereererrerererrereereenens 20
Xonzices Photochemical, Inc., In re,

841 F.2d 198 (Tth Cir. 1988) ...ccuerereeerererereeereesreeereeesenns 3

Zazzali v. Unated States (In ve DBSI, Inc.),
869 F.3d 1004 (9th Cir. 2017) ...ccoovevvvvvereenenne 4,8,9,17, 40



VI

Constitution and statutes: Page
U.S. Const.:
Art. I, § 8 CL 1 et 12,18, 35
Art. I, § 9, CL 7 (Appropriations Clause)................ 18, 37
Art. VI, CL. 2 (Supremacy Clause)......ccceeuevurenne 12, 18, 23
Bankruptey Act of 1898, ch. 541, 30 Stat. 544..................... 16
§ 70, 30 Stat. 566 ....ccceeeeerrrerreenrrerrereneeseseereeeveseesens 16
Bankruptey Act of 1938, ch. 575, 52 Stat. 840:
§ T0e(1), 52 Stat. 882 ......ccvverreerrrerreenieereseseseeeseeens 16
§ T0e(3), 52 Stat. 882 .....coevvereeeirerirenirentereneeeseesessenes 16
Bankruptey Code, 11 U.S.C. 101 et seq.:
Ch. 1:
11 ULS.C. 101(41) wovereeirereereeeneeeseeeeveseereseesesaevens 30
11 U.S.CL 106 et 21, 32, 33, 1a
11 U.S.C. 106(2) ...ccovrveee. 6-8, 10-13, 18-25, 27-32, 34,
36, 37, 39, 1a
11 U.S.C. 106(a)(1)..... 6, 7, 10, 11, 18-20, 25, 27-31, 1a
11 U.S.C. 106(2)(2) euvererrrerrererreerreesseesressssessesessesenes 29
11 U.S.C. 106(2)(2)-(4) cvererreereereererereneeeneeesaenens 22, 1a
11 U.S.C. 106(2)(5) .ccrvervrrenennen 10, 11, 21, 22, 28, 29, 2a
Ch. 3:
11 ULS.CL 803 .eieeeeeieereerteesteeseeeevesesveseesesaesens 30
11 ULS.C. 308(Q) cevvvereereerreneerenirreneereseeresseesseesseessens 30
11 ULS.C. B08(1) wevvrvenrerevrrennenenreeseeesreeerenesseneeseseenens 30
11 ULS.CL 802 cieeiieereeeietreneeeseeesseesseessesesaenes 15
Ch. 5:
11 U.S.C. 523(2)(2)(A) cevrverrrerrrereerenesreseeenesenseensenes 26
11 ULS.CL B41(C)(2) weuverirenenreereeeereenreeeesesesseesseeenens 4
11 ULS.C. 542(D) cevveneereirreeerenisieneeeneeesseseseeessesessens 32
11 U.S.C. 544 .......... 3,6, 7,10, 13, 18-20, 24, 29, 30, 2a
11 ULS.C. 544-549...cueieereereenieeneeneereneseseeesseensns 2

11 U.S.C. 544(8) c.ovvvvvvrvviiiincincicicncncnnes 2,13, 30, 2a



VII

Statutes—Continued: Page

11 U.S.C. 544(D) cveveevererrnene 3-25, 28, 29, 31, 34, 36, 38,

39, 40, 3a

11 U.S.C. 544(b)(1)........... 3,6,9, 11, 14, 15, 20, 23, 25,

31, 36, 39, 3a

11 U.S.C. 546(2)(1) erererrrrenrererreesreeseeessesssseseesessesenes 22

11 US.Cu 54T ettt a e eeaens 2

11 ULS.C. 547(D) cevevererereeenreeneeenieeseeessesesseseesessesenes 32

11 US.CoB48 ettt 2,5,38

11 ULS.C. 548(Q) coveverreerreerreresrereeresseessesessesessens 2,5, 32

11 US.CoB49 ettt 2

11 ULS.C. 549(2) ceveverereerereenieeneeeseeessesssseseesessesenes 32

11 U.S.C. 550(Q) weevveerereererrenrerreseesaeeeceeeeeeeeseseens 12, 39

G Tttt et be st a e b e eaans 4

(] 4 VA 2 OO U SRR 4

26 U.S.C. 6323 .....ceereiereiereirrertseneeesteesseessesessesassessssessesenes 30

26 U.S.C. 6511(Q) weeveererrerrerrerrereeeeeeesesesessessessessssessesessesses 38

26 U.S.C. 6532.....cooueeeereerereteeeeeeeesresessessessessesaesesasassesss 38

26 U.S.C. T421(2) ccevrerrrerrrreirreriseneeesseesseessessssessssessssessesenes 35

26 U.S.C. T421(D) weeeereereereerereseeeeeeeseseesessessessesaesesesassesss 35

26 U.S.C. T422(2) c.eoveeererrrerierereseneeesseressesessessssessssessssessesenes 35

26 U.S.C. TA26 c.ueeeeeeeeeeeeereeeeeeeeeeeesessesaestesse e s e e seenas 39

26 U.S.C. T426(2)(3) ceverrerrererrerrereeseereresresesessessessessessessesenes 36

26 U.S.C. T426(2)(4) ceverreererrerrerrerreeeesresesessessessessessessessssesses 36

28 U.S.C. 1409 ...ttt st resesessesseseesaesaeseesasns 17

Conn. Gen. Stat. Ann. § 4-160 (West Supp. 2024) .............. 31

705 I1l. Comp. Stat. Ann. 505/8 (West Supp. 2024)............. 31

N.Y. Ct. Cl. Act § 8 (McKinney 2019)......ccccceeveeeeveeceerenennnns 31
Ohio Rev. Code Ann.

§ 2743.02 (LexisNexis Supp. 2024).......cccceververrereeruererreenens 31

2017 Utah Laws ch. 204 (S.B. 58)...uueveeerereereeeeereeeeeeeeseenne 5

Utah Code Ann. § 25-6-406 (West 2017)...ccueevvvevvveenrneeennnns 5



VIII

Statutes—Continued: Page
Utah Uniform Fraudulent Transfer Act,
Utah Code Ann. §§ 25-6-1 et seq. (West 2014) ................... 5
§ 2566 vttt ettt saeaeaeneas 22
§ 25-6-6(1) c.ureurerereeereereeresrestesreseeeeeee e eseesessessesaensesaeaenas 5
§ 25-6-T10(1) cueureureeererresresresresrenseteeeseeesessessessessesseseseennas 38
§ 25-6-10(2) ccuvevrereereereereererrertereeeseeeeeeeesessessessensesenes 5,22
§ 25-6-11 .ottt rte et se et 18, 24
Miscellaneous:
Black’s Law Dictionary (6th ed. 1990) ....ccceveeveeveveeerrennene 25
5 Collier on Bankruptcy (Richard Levin & Henry J.
Sommer eds., 16th ed. Apr. 2024) .......cceeeveeecrveeeennnes 3,15
Garrard Glenn, The Law of Fraudulent Conveyances
(1931) ettt e resaeste st s s s e s e sasranan 36
H.R. Rep. No. 835, 103d Cong., 2d Sess. (1994) ......cccueueue 32

4 William L. Norton Jr. & William L. Norton 111,
Norton Bankruptcy Law and Practice

(Bd €d. 2019)...ceeirereeierrieeirreeeeetsreeeese et sans 3,15,17
13 Oxford English Dictionary (2d ed. 1989) .....ccoevveverenne 25
Random House Unabridged Dictionary

(2d €d. 1993)...ccverererereireteertresre ettt ae s s s 25
S. Rep. No. 989, 95th Cong., 2d Sess. (1978)....cccceveecerennens 33

Webster’s Third New International Dictionary
(1989) ..ttt ettt es 25
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No. 23-824
UNITED STATES OF AMERICA, PETITIONER
V.

DAvID L. MILLER

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

BRIEF FOR THE PETITIONER

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-14a)
is reported at 71 F.4th 1247. The memorandum decision
and order of the district court (Pet. App. 15a-17a) is not
published in the Federal Supplement but is available at
2021 WL 5194698. The memorandum decision of the
bankruptey court (Pet. App. 18a-49a) is reported at 617
B.R. 375.

JURISDICTION

The judgment of the court of appeals was entered on
June 27, 2023. A petition for rehearing was denied on
September 1, 2023 (Pet. App. 52a-53a). On November
17, 2023, Justice Gorsuch extended the time within
which to file a petition for a writ of certiorari to and in-
cluding January 2, 2024. On December 19, 2023, Justice
Gorsuch further extended the time to and including
January 29, 2024, and the petition was filed on that date.

1)
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The petition for a writ of certiorari was granted on June
24, 2024. The jurisdiction of this Court rests on 28
U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Pertinent provisions are set out in an appendix to
this brief. App., infra, 1a-3a.

STATEMENT

1. In 11 U.S.C. 544 through 549, Congress granted a
trustee in a bankruptey proceeding the authority to “set
aside certain types of transfers and recapture the value
of those avoided transfers for the benefit of the estate.”
Merit Mgmt. Grp., LPv. FTI Consulting, Inc., 583 U.S.
366, 370 (2018) (alterations and citation omitted). Many
of those provisions establish substantive criteria that
authorize a trustee to “avoid”—that is, “set aside,”
1bid.—transfers of the debtor’s property in the circum-
stances specified by federal law.

Section 547, for example, authorizes a trustee to
avoid certain preferential transfers of the debtor’s
property made within specified time periods preceding
the filing of the bankruptey petition. 11 U.S.C. 547.
Section 549 authorizes a trustee to avoid certain trans-
fers made after the bankruptcy case commences. 11
U.S.C. 549. Section 548—the Bankruptcy Code’s stand-
alone fraudulent-transfer provision—authorizes a trus-
tee to avoid a transfer made “within 2 years before the
date of the filing of the petition,” if the transfer was
made with the actual intent to hinder, delay, or defraud
creditors or for inadequate value when the debtor was
insolvent. 11 U.S.C. 548(a). And Section 544(a) gives
the trustee the avoidance rights of a hypothetical judg-
ment lien creditor that extended credit on the petition
date, “whether or not such a creditor exists.” 11 U.S.C.
544(a). Section 544(a) is principally used to “avoid un-
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recorded liens and conveyances.” Merit Mgmt., 583
U.S. at 371.

At issue here is Section 544(b), the second of the two
avoidance powers described in Section 544, which au-
thorizes a trustee to avoid transfers that are “voidable
under applicable law by a ereditor holding an unsecured
claim.” 11 U.S.C. 544(b)(1). Section 544(b) is “unique”
among the Bankruptey Code’s avoidance provisions, In
re Equipment Acquisition Res., Inc., 742 F.3d 743, 746
(7th Cir. 2014) (FAR), because it “contains no substan-
tive provisions indicating what transfers or obligations
are avoidable,” Sender v. Simon, 84 F.3d 1299, 1304
(10th Cir. 1996)—none at all. Instead, Section 544(b) is
predicated on law external to the Bankruptcy Code.

As the “applicable law,” trustees most frequently in-
voke state laws authorizing creditors to avoid fraudu-
lent transfers. See In re Xonics Photochemical, Inc.,
841 F.2d 198, 202 (7th Cir. 1988)." But “applicable law”
can also include any state or federal law that bears upon
a creditor’s avoidance rights outside bankruptcy. 4 Wil-
liam L. Norton Jr. & William L. Norton III, Norton
Bankruptey Law and Practice § 63:7, at 63-46 to 63-47
(3d ed. 2019) (Norton) (“In addition to state fraudulent
conveyance laws, [Section 544(b)] conveys potential
rights under state bulk sales laws, state preference
laws, as well as various federal avoidance laws.”); cf.
Patterson v. Shumate, 504 U.S. 753, 758 (1992) (the

! Forty-six States and the District of Columbia have adopted
some version of the 1984 Uniform Fraudulent Transfer Act, or its
successor, the 2014 Uniform Voidable Transactions Act. See 5 Col-
lier on Bankruptcy 1 544.06[2A]-[2B], at 544-28 to 544-29 (Richard
Levin & Henry J. Sommer eds., 16th ed. Apr. 2024) (collecting
state statutes).
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term “applicable nonbankruptcy law” in 11 U.S.C.
541(c)(2) includes both state and federal law).

Section 544(b) thus requires the trustee to identify
an actual creditor that could have successfully brought
an avoidance claim under such laws, had the debtor
never filed for bankruptey. See Zazzali v. United States
(In re DBSI, Inc.) (DBSI), 869 F.3d 1004, 1009 (9th Cir.
2017) (“Section 544(b)(1) requires the existence of an ac-
tual creditor who could avoid the transfer.”). And since
the trustee’s rights under Section 544(b) are derivative
of the actual creditor’s—that is, because the trustee
“stand[s] in the shoes of [the] actual creditor”—he is
“subject to the same defenses a transferee would have
in a state fraudulent conveyance action brought by the
actual creditor.” Mendelsohn v. Kovalchuk (In re
APCO Merch. Servs., Inc.), 585 B.R. 306, 314 (Bankr.
E.D.N.Y. 2018).

2. a. This case arises out of bankruptcy proceedings
commenced by All Resort Group, Inc. (ARG) in 2017.
Pet. App. 2a. In 2014, before it filed for bankruptey,
ARG paid $145,138.78 to the Internal Revenue Service
to be applied to the personal tax obligations of two of its
principals, both of whom were ARG shareholders, offic-
ers, and directors. Ibid. Although not reflected in
ARG’s 2014 financial statements, an analysis prepared
during the subsequent bankruptcy proceedings re-
vealed that ARG was insolvent when it made the tax
payments in 2014. Id. at 26a. Among ARG’s debts when
it filed for bankruptcy was an unpaid judgment result-
ing from a discrimination lawsuit brought by a former
employee. Id. at 20a-21a.

After the bankruptey case was converted from Chap-
ter 11 to Chapter 7, the trustee (respondent here)
brought an adversary proceeding against the United
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States under Sections 544(b) and 548(a), seeking to
avoid and recover the payments that ARG made to the
IRSin 2014. Pet. App. 18a. The trustee and the United
States each moved for summary judgment. Id. at 19a.

The bankruptcy court held that because the tax pay-
ments were made more than two years before the filing
of ARG’s bankruptey petition, the trustee could not
avoid the payments under Section 548—the Bankruptcy
Code’s freestanding fraudulent-transfer provision. Pet.
App. 24a n.26.

But the bankruptcy court granted summary judg-
ment to the trustee on his Section 544(b) claim. Pet.
App. 26a. That claim relied on the Utah Uniform
Fraudulent Transfer Act (UUFTA), Utah Code Ann.
§§ 25-6-1 et seq. (2014), as the “applicable law” under
which the trustee argued that the federal tax payments
were voidable.” Under the UUFTA, a transfer is con-
structively fraudulent if the transfer was made when
the debtor was insolvent and the debtor did not receive
reasonably equivalent value in return. Utah Code Ann.
§ 25-6-6(1). Because the UUFTA grants a creditor four
years to bring a civil action to avoid a constructively
fraudulent transfer, id. § 25-6-10(2), the trustee’s Sec-
tion 544(b) claim did not suffer from the same timing
defect as his Section 548(a) claim.

Instead, the question was whether the trustee could
satisfy Section 544(b)’s substantive requirements—more
precisely, the requirement that there must exist an ac-
tual creditor who, outside of bankruptey, could avoid the

2 The Uniform Voidable Transactions Act is applicable to trans-
fers made after May 9, 2017. See 2017 Utah Laws ch. 204 (S.B. 58);
Utah Code Ann. § 25-6-406 (West 2017). This brief refers to the
provisions of Utah law in effect when the relevant transfers were
made in 2014.
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transfer at issue. Pet. App. 26a. The trustee asserted
that there existed an actual creditor (the former em-
ployee) who could bring a lawsuit under applicable law
(the UUFTA). Id. at 26a-27a. Because ARG had paid
its principals’ taxes, not its own, the government did not
dispute that the challenged tax payments satisfied the
UUFTA’s fraudulent-transfer definition. Id. at 3a, 26a.
But as even the trustee conceded, “outside bankruptey,
sovereign immunity would bar [the former employee’s]
suit against the United States.” Id. at 26a. Accordingly,
the government contended that the challenged payments
were not “voidable under applicable law by a creditor
holding an unsecured claim,” 11 U.S.C. 544(b)(1); in-
stead, sovereign immunity “would bar [the former em-
ployee’s] suit against the United States under the
UUFTA,” Pet. App. 26a.

The bankruptcy court rejected that contention,
agreeing with the trustee that 11 U.S.C. 106(a) of the
Code “abrogates that sovereign immunity in the bank-
ruptey context.” Pet. App. 26a, 39a-40a. Under Section
106(a), “sovereign immunity is abrogated as to a gov-
ernmental unit to the extent set forth in this section
with respect to” 59 enumerated sections of the Bank-
ruptey Code, including Section 544. 11 U.S.C. 106(a)(1).
The court believed that Section 106(a) not only abro-
gates the United States’ sovereign immunity within the
bankruptey proceeding in which a trustee asserts a Sec-
tion 544(b) claim, but also “remove[s] the ability of [the
United States] to interpose immunity as a defense to the
underlying state law cause of action.” Pet. App. 39a.
The court emphasized that Section 106(a) uses “broad
language,” “‘indicating a clear legislative intent to be as
broad as possible in abrogating sovereign immunity in
the bankruptcy context.”” Id. at 33a-34a (citation omit-



7

ted). The court thus believed that Section 106(a)’s “ab-
rogation of sovereign immunity means that in order to
bring a § 544(b) claim, the trustee need only identify an
unsecured creditor who, but for sovereign immunity,
could have brought” a state-law avoidance claim. Id. at
39a (citation omitted).

The bankruptcy court also rejected the govern-
ment’s argument that the Internal Revenue Code would
“preempt a suit brought by a debtor’s creditors under
state law to recover as fraudulent transfers tax pay-
ments made to the IRS.” Pet. App. 43a. The court
stated that the trustee’s Section 544(b) claim is a “fed-
eral cause of action and therefore cannot be pre-
empted.” Id. at 46a (brackets and citation omitted). In
the court’s view, moreover, the trustee’s action sought
to “collect a fraudulent transfer,” not a “tax payment,”
and therefore did not “implicate th[e] field” of “federal
tax collection.” Ibid.

The bankruptey court avoided the relevant tax pay-
ments and awarded the trustee a judgment against the
United States in the amount of $145,138.78. Pet. App.
4a, 49a.

b. The district court affirmed, adopting the bank-
ruptey court’s reasoning in full. Pet. App. 15a-17a.

3. The court of appeals also affirmed, holding that
the waiver of sovereign immunity in Section 106(a)
“reaches the underlying state law cause of action that
§ 544(b)(1) authorizes the [t]rustee to rely on in seeking
to avoid the transfers.” Pet. App. 5a.

The court of appeals explained that Section 106(a)(1)
waives sovereign immunity “with respect to” Section
544. Pet. App. 7a-8a. That phrase, the court reasoned,
“generally has a broadening effect,” reflecting Con-
gress’s intent that the waiver “reach any subject that
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has ‘a connection with’ . . . the topics the statute enu-
merates.” Id. at 7a (quoting Lamar, Archer & Cofrin,
LLPv. Appling, 584 U.S. 709, 717-718 (2018)) (emphasis
and internal quotation marks omitted). The court be-
lieved that Section 106(a) “has a connection with” the
state law invoked by the trustee in the context of a Sec-
tion 544(b) action, and that Congress therefore “clearly”
intended “to abolish the [glovernment’s sovereign im-
munity in an avoidance proceeding arising under
§ 544(b)(1), regardless of the context in which the de-
fense arises.” Id. at 8a.

The court of appeals acknowledged (Pet. App. 4a)
that its decision conflicts with the Seventh Circuit’s
holding in FAR, 742 F.3d 743. But it concluded that
EAR “never meaningfully addressed the scope of
§ 106(a) as reflected in its text,” and that the Ninth Cir-
cuit’s contrary decision in DBSI, 869 F.3d at 1009, was
more “faithful to the text of Code § 106(a).” Pet. App.
9a, 11a.

Finally, the court of appeals rejected the govern-
ment’s “argument that if sovereign immunity does not
bar the [t]rustee’s § 544(b)(1) action, field preemption
*** does so by way of the Internal Revenue Code’s
* % * interest in tax collection.” Pet. App. 12a-13a. The
court explained that Section 544(b) is a federal statute,
and if Congress thought Section 544(b) “posed an obsta-
cle to its objectives,” it “surely would have added an
express preemption provision.” Id. at 13a. The court
further reasoned that “[t]he argument for field pre-
emption * * * is surely rather weak where Congress is
aware of the operation of state law in a field of federal
interest * * * and has decided to place the policy of
equal distribution and fairness among creditors on
equal footing.” Ibid.
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SUMMARY OF ARGUMENT

The court of appeals held that a bankruptcy trustee
may avoid tax payments made to the United States by
invoking 11 U.S.C. 544(b) and state fraudulent-transfer
law, even though no actual creditor could obtain such
relief outside of bankruptcy. That interpretation of the
Bankruptcy Code is incorrect.

A. Under Section 544(b), the bankruptcy trustee
“may avoid” a previous transfer by bringing an adver-
sary proceeding, but only if the trustee can show that
the relevant transfer “is voidable under applicable law
by a creditor holding an unsecured claim.” 11 U.S.C.
544(b)(1).

When a trustee has identified an actual creditor who
could have avoided the relevant transfer outside of
bankruptcy, the trustee can step into that creditor’s
shoes and avoid the transfer for the benefit of the es-
tate. But the trustee invoking Section 544(b) is subject
to the same limitations that would have applied to the
existing creditor who could have sought relief outside of
bankruptcy; the trustee’s action mirrors the creditor’s
potential action. If the actual creditor on whose rights
the trustee depends could not have “succeed[ed] for any
reason—whether due to the statute of limitations, es-
toppel, res judicata, waiver, or any other defense—then
the trustee is similarly barred and cannot avoid the
transfer.” Zazzali v. United States (In re DBSI, Inc.),
869 F.3d 1004, 1009 (9th Cir. 2017) (citation and internal
quotation marks omitted).

Here it is undisputed that, under Utah fraudulent-
transfer law, no actual creditor could have brought a
successful suit against the IRS to avoid the federal tax
payments at issue. And because no actual unsecured
creditor could have avoided the payments, the trustee



10

had nobody’s shoes to step into under Section 544(b).
That should have doomed the trustee’s Section 544(b)
claim.

B. The courts below believed that the Bankruptey
Code’s waiver of sovereign immunity means that the
trustee need only “identify an unsecured creditor who,
but for sovereign immunity, could have brought the
[avoidance] claim at issue.” Pet. App. 39a (citation and
internal quotation marks omitted). That approach fun-
damentally misunderstands how Section 544(b) and
Section 106(a) operate.

1. Section 106(a)(1) waives the government’s sover-
eign immunity within the bankruptecy case as to 59 spec-
ified provisions of the Bankruptcy Code, including Sec-
tion 544. 11 U.S.C. 106(a). That waiver allows a trustee
to bring an adversary proceeding to assert a Section
544(b) claim against the government.

But the bankruptey court must actually adjudicate
the merits of the trustee’s claim—just as it would under
other provisions identified in Section 106(a). In doing
so, the court must determine “whether the source of
substantive law upon which the [trustee] relies provides
an avenue for relief.” FDIC v. Meyer, 510 U.S. 471, 484
(1994). As this Court has emphasized, that question is
“‘analytically distinct’” from the inquiry into “whether
there has been a waiver of sovereign immunity.” Ibid.
(citation omitted). Nothing in Section 106(a) suggests
that Congress intended to affect that separate inquiry
—for Section 544(b) or any of the other specified provi-
sions.

To the contrary, Section 106(a) waives the govern-
ment’s sovereign immunity only “to the extent set forth
in this section.” 11 U.S.C. 106(a). And Section 106(a)(5)
includes a critical limitation, directing that “[n]othing in
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this section shall create any substantive claim for relief
or cause of action not otherwise existing under this title,
the Federal Rules of Bankruptey Procedure, or non-
bankruptey law.” 11 U.S.C. 106(a)(5). Here, Section
544(b) does not ordinarily subject a transferee of estate
property to any avoidance claim to which the transferee
was not already vulnerable; it simply authorizes the
trustee to invoke one creditor’s existing right and avoid
a transfer for the benefit of all creditors. By holding
that Section 106(a) modifies Section 544(b)’s ordinary
rule, the decision below flouts the limitation in Section
106(a)(5).

2. The court of appeals’ reasoning does not with-
stand scrutiny. Most fundamentally, the court con-
flated sovereign-immunity and merits issues, reasoning
that because Section 106(a)(1) waives sovereign immun-
ity “with respect to” various sections, including Section
544(b)(1), that waiver must be construed “broad[ly].”
Pet. App. 7a. But the phrase “[w]ith respect to” simply
identifies the provisions as to which Section 106(a)
waives immunity—i.e., the provisions to which the
waiver pertains, concerns, or refers. And even assum-
ing that the phrase “with respect to” connotes breadth,
no one disputes that Section 106(a)(1) ¢s broad in an im-
portant sense: It wholly abrogates sovereign immunity
within the bankruptcy case as to dozens of Code provi-
sions. But nothing in Section 106(a)(1) suggests that
Congress intended the waiver to be “broad” in the way
the trustee urges—extending so far as to alter Section
544(b)’s substantive requirements.

The clear-statement rule protecting the federal gov-
ernment’s sovereign immunity eliminates any doubt.
While Congress has waived the United States’ immun-
ity with respect to Section 544(b) actions brought by the
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bankruptey trustee, nothing in Section 106(a) suggests
—Ilet alone clearly states—that such a waiver extends
to the underlying state-law suit on which Section 544(b)
is predicated.

C. Even beyond sovereign immunity, a creditor who
attempted to use state fraudulent-transfer law to avoid
payments to the IRS outside of bankruptey would face
additional constitutional difficulties. Most obviously,
federal tax collection is a matter of federal law, U.S.
Const. Art. I, § 8, Cl. 1, to which any contrary state law
must yield under the Supremacy Clause. A state-law
fraudulent-transfer action brought by a creditor to
avoid and recover the payment of a third party’s taxes
would thus be preempted. That is true regardless of
how Section 106(a)—which addresses only the sovereign-
immunity bar—is interpreted.

D. In his brief opposing certiorari, the trustee ar-
gued, for the first time, that Section 544(b) is satisfied
even if Section 106(a)’s waiver of sovereign immunity
does not affect the viability of the underlying state-law
suit. According to the trustee, as long as a creditor
could avoid a transfer against some other defendant
(here, presumably the beneficiary shareholders) out-
side of bankruptcy, the transfer is “voidable under ap-
plicable law” within the meaning of Section 544(b), and
the trustee can then recover the payment from the IRS
under a separate Code provision, 11 U.S.C. 550(a). That
argument—which raises distinct interpretive questions
under both federal and state law—was neither pressed
nor passed upon below. Indeed, no court of appeals has
ever addressed, let alone endorsed, the trustee’s alter-
native argument. This Court should not be the first.
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ARGUMENT

A BANKRUPTCY TRUSTEE CANNOT AVOID TAX PAY-
MENTS MADE TO THE UNITED STATES BY INVOKING 11
U.S.C 544(b) AND STATE FRAUDULENT-TRANSFER LAW

To successfully avoid a transfer under 11 U.S.C.
544(b), a trustee must identify a “so-called[] ‘golden
creditor,”” e.g., Ebnerv. Kaiser (In re Kaiser), 525 B.R.
697, 703 (Bankr. N.D. Ill. 2014)—not just a hypothetical
creditor, as under 11 U.S.C. 544(a), but an actual credi-
tor who could have avoided that very transfer based on
nonbankruptcy law. The trustee cannot identify any
such actual creditor here. It is undisputed that no cred-
itor could have sued the United States under Utah law
to avoid the federal tax payments at issue here outside
of bankruptey. The courts below thus should have re-
jected the trustee’s Section 544(b) claim on the merits.

Section 106(a) of the Bankruptcy Code does not af-
fect that analysis. Section 106(a) waives sovereign im-
munity in the bankruptey case, allowing a trustee to
bring an adversary proceeding against the United
States based on Section 544 (or other identified provi-
sions). It does not, however, otherwise alter the sub-
stantive requirements of any of the listed provisions.
Here, the trustee cannot satisfy Section 544(b)’s actual-
creditor requirement; that is, he cannot show that the
United States would have been vulnerable to an avoid-
ance claim to recover the at-issue tax payments under
applicable nonbankruptcy law. Because Section 106(a)
does not remedy that defect in the trustee’s claim, this
Court should reverse the decision below.
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A. No Actual Creditor Could Have Avoided The Federal
Tax Payments At Issue Here By Bringing A Claim
Against The United States Under Utah Fraudulent-
Transfer Law

Section 544(b)’s basic substantive requirement—
that there must exist an actual creditor who could have
avoided the relevant transfer outside of bankruptcy—is
not satisfied here. No creditor could have sued the fed-
eral government under Utah fraudulent-transfer law to
recoup the tax payments at issue. The trustee’s Section
544(b) claim, which is predicated on the validity of an
actual creditor’s claim, thus fails on the merits.

1. Under Section 544(b), the trustee must show that
the relevant transfer “is voidable under applicable law
by a creditor holding an unsecured claim”; if so, the
trustee “may avoid” the transfer by bringing an adver-
sary proceeding under Section 544(b). 11 U.S.C.
544(b)(1); see pp. 3-4, supra.

By its plain terms, then, Section 544(b) does not itself
contain any “substantive provisions indicating what
transfers or obligations are avoidable.” Sender v. Si-
mon, 84 F.3d 1299, 1304 (10th Cir. 1996). Instead, Sec-
tion 544(b) “allows a trustee to step into the shoes of an
actual creditor who could have avoided the transfer out-
side bankruptcy using a state-law cause of action.” In
re Equipment Acquisition Res., Inc., 742 F.3d 743, 744
(7Tth Cir. 2014) (FAR). In authorizing a trustee to as-
sume the right of an existing creditor to avoid a trans-
fer, Section 544(b)(1) serves a “central policy of the
Bankruptcy Code”—i.e., “equality of distribution among
creditors,” Begierv. IRS, 496 U.S. 53, 58 (1990)—by en-
suring that a single creditor’s avoidance rights will in-
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ure to the benefit of all.> But Section 544(b) does not
reach a transfer that is not otherwise vulnerable under
nonbankruptey law.

Section 544(b) is thus “distinct from” other avoid-
ance provisions in the Bankruptey Code in that “a trus-
tee * ** can use this power only if there is an unse-
cured creditor of the debtor that actually has the requi-
site nonbankruptcy cause of action.” The Official
Comm. of Unsecured Creditors of Cybergenics Corp. v.
Chinery (In re Cybergenics Corp.), 226 F.3d 237, 243
(3d Cir. 2000); see 5 Collier on Bankruptcy 1 544.06[1]
(Richard Levin & Henry J. Sommer eds., 16th ed. Apr.
2024) (“If there are no creditors against whom the
transfer is voidable under the applicable law, the trus-
tee is powerless to act under section 544(b)(1).”); see
also pp. 2-4, supra (describing other provisions). And
to determine whether such a golden creditor exists, a
court must consider all legal rules that would have
borne on the proper disposition of a suit to avoid the
transfer under state law by the “creditor holding an un-
secured claim.” 11 U.S.C. 544(b)(1).

In that regard, Section 544(b) shares a key attribute
of the avoidance power that trustees had under bank-

3 Section 544(b) does not strip the actual ereditor of his own cause
of action; rather, Section 544(b) creates a parallel cause of action for
the benefit of all creditors, and the Bankruptey Code’s automatic
stay provision, 11 U.S.C. 362, temporarily prohibits the actual cred-
itor from prosecuting her own fraudulent-transfer claim. See In re
Colonial Realty, 980 F.2d 125, 130-131 (2d Cir. 1992) (adopting the
reasoning of In re Saunders, 101 B.R. 303, 304-306 (Bankr. N.D.
Fla. 1989)). If the bankruptcy case closes without the trustee’s pur-
suit of a Section 544(b) claim premised on the creditor’s right, the
creditor may pursue her state-law claim, insofar as any relevant
debt has not been discharged. See Norton § 63.7, at 63-41 n.1.
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ruptey law since 1898." It was “well established” that
the power did not “clothe the trustee” with any “new or
additional right * * * but simply put[] him in the shoes
of the [creditor],” making him “subject to the same lim-
itations and disabilities that would have beset the cred-
itor in the prosecution of the action on his own behalf.”
Dawvis v. Willey, 263 F. 588, 589 (N.D. Cal. 1920). Ac-
cordingly, “if, for any reason arising under the laws of
the state, the action could not be maintained by the
creditor, the same disability w[ould] bar the trustee.”
Ibid. As amended by the Bankruptcy Act of 1938, the
provision further specified that the bankruptcy court
“shall have concurrent jurisdiction with” “any State
court which would have had jurisdiction” over the avoid-
ance action “if bankruptcy had not intervened.” Ch.
575, § 70e(3), 52 Stat. 882. That language—underscor-
ing the need for an avoidance right that was actually
viable outside of bankruptey—was virtually unchanged
until 1978, when Congress enacted Section 544(b).
Under Section 544(b), it remains the case that when-
ever the actual creditor on whose rights the trustee de-
pends “could not succeed for any reason—whether due

1 Some version of the trustee’s avoidance power has existed since
the Bankruptey Act of 1898, ch. 541, 30 Stat. 544. Section 70e of the
1898 act provided that “[t]he trustee may avoid any transfer by the
bankrupt of his property which any creditor of such bankrupt might
have avoided, and may recover the property so transferred, or its
value, from the person to whom it was transferred, unless he was a
bona fide holder for value[.]” 30 Stat. 566. The Bankruptcy Act of
1938 revised that language to provide that “[a] transfer made * * *
by a debtor adjudged a bankrupt under this Act which, under any
Federal or State law applicable thereto, is fraudulent as against or
voidable for any other reason by any creditor of the debtor, having
a claim provable under this Act, shall be null and void as against the
trustee[.]” § 70e(1), 52 Stat. 882.
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to the statute of limitations, estoppel, res judicata,
waiver, or any other defense—then the trustee is simi-
larly barred and cannot avoid the transfer.” Zazzali v.
United States (In re DBSI, Inc.), 869 F.3d 1004, 1009
(9th Cir. 2017) (quoting EAR, 742 F.3d at 746). “Like
Prometheus bound, the trustee is chained to the rights
of [such] creditors.” Acequia, Inc. v. Clinton (In re
Acequia, Inc.), 34 F.3d 800, 809 (9th Cir. 1994). “[Alppli-
cable nonbankruptcy law” will thus “determine the
rights that acerue” to the trustee. Norton § 63.7, at 63-
425

2. Here, the trustee has identified a former em-
ployee of ARG as the actual creditor for purposes of
Section 544(b). Pet. App. 26a-27a. But there is no dis-
pute that the former employee could not have avoided
ARG’s tax payments to the IRS by bringing suit against
the government under the UUFTA, for multiple rea-
sons.

To start, as the trustee conceded (Pet. App. 3a, 26a),
any creditor’s state-law action against the United
States to avoid a federal tax payment would be barred
by principles of sovereign immunity. See United States
v. Nordic Vill., Inc., 503 U.S. 30, 33-34 (1992) (actions
against the federal government are prohibited absent
an “unequivocally expressed” statutory waiver of im-
munity from suit) (citation omitted). Further, as ex-

5 The venue provision applicable to modern bankruptey proceed-
ings takes as a given that same premise—namely, that Section
544(b) contemplates an avoidance right that is actually viable out-
side of bankruptey. See 28 U.S.C. 1409 (authorizing a trustee to
commence proceedings “under section * * * 544(b)” “in the district
court for the district where the State or Federal court sits in which,
under applicable nonbankruptcy venue provisions, the * * * credi-
tors * * * may have commenced an action on which such proceeding
is based if the case under title 11 had not been commenced”).
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plained below in more detail, see pp. 34-38, infra, fed-
eral tax collection is a matter of federal law, U.S. Const.
Art. I, § 8, Cl. 1, to which a contrary state law must yield
under the Supremacy Clause, U.S. Const. Art. VI, Cl. 2.
Congress has not authorized a state-law action by a
creditor to avoid or recover federal tax payments, and a
state-law right to set aside or disregard a payment does
not bind the Internal Revenue Service. See United
States v. Mitchell, 403 U.S. 190, 204 (1971) (federal law,
not state law, “governs what is exempt from federal
levy”). A creditor’s suit would likewise run afoul of the
Appropriations Clause to the extent it sought recovery
of funds already in the Treasury without statutory au-
thorization. U.S. Const. Art. I, § 9, Cl. 7. Finally, Utah
law itself recognizes that its provisions are supple-
mented by the effects of any “invalidating cause” under
“principles of law and equity,” Utah Code Ann. § 25-6-
11, thus confirming that a creditor cannot prevail under
the UUFTA in contravention of federal legal principles
such as sovereign immunity and the Supremacy Clause.

The Section 544(b) analysis should end there: Be-
cause no actual creditor exists who could have brought
a claim against the United States to avoid the chal-
lenged tax payments outside of bankruptcy, the trustee
cannot prevail in invoking Section 544(b) to avoid those
transfers within the bankruptey proceeding. See FAR,
742 F.3d at 746-747.

B. The Waiver Of Sovereign Immunity In Section 106(a)
Cannot Remedy The Substantive Defect In The Trus-
tee’s Section 544(b) Claim

The trustee has contended, and the courts below
agreed, that because Section 106(a) of the Bankruptey
Code waives sovereign immunity “with respect to” doz-
ens of Code provisions, including Section 544, see 11
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U.S.C. 106(a)(1), the trustee need only “identify an un-
secured creditor who, but for sovereign immunity,
could have brought [the avoidance] claim at issue.” Pet.
App. 39a (citation and internal quotation marks omit-
ted). That interpretation cannot be reconciled with the
statutory text and fundamentally misunderstands how
both Section 106(a) and Section 544(b) operate.

1. Section 106(a) does not alter the substantive require-
ments for avoiding a transfer under Section 544(b)

Section 106(a) waives the government’s sovereign
immunity within the bankruptey case as to dozens of
specified provisions, including Section 544(b). That
waiver allows a trustee to invoke Section 544(b) in a pro-
ceeding against the United States within the bank-
ruptcy case. But Section 106(a) does not otherwise alter
the substantive requirements of the listed provisions.
Here, that means that the trustee could bring an adver-
sary proceeding asserting a Section 544(b) claim against
the government, and the government could not assert a
sovereign-immunity defense against the trustee’s own
action. Nevertheless, the trustee’s failure to satisfy Sec-
tion 544(b)’s requirements on the merits—specifically,
his failure to identify an actual creditor who could have
avoided the transfers to the IRS under nonbankruptey
law—remains fatal to his claim.

a. Section 106(a) states that “[nJotwithstanding an
assertion of sovereign immunity, sovereign immunity is
abrogated as to a governmental unit to the extent set
forth in this section with respect to the following[] * * *
Sections.” 11 U.S.C. 106(a). Section 106(a)(1) then enu-
merates 59 sections of the Bankruptey Code by section
number, including Section 544.

Under Section 544(b), a trustee seeking to avoid a
transfer must show that the transfer “is voidable under
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applicable law by a creditor holding an unsecured
claim”; if so, the trustee “may avoid” the transfer by in-
itiating an adversary proceeding within the bankruptcy
case. See 11 U.S.C. 544(b)(1). All agree that Section
106(a) waives the government’s immunity for purposes
of the second step: Sovereign immunity does not pre-
clude a trustee from invoking Section 544—or other
provisions listed in Section 106(a)—against the federal
government within the bankruptcy case.

But that does not guarantee that the trustee’s claim
will succeed. The bankruptey court must adjudicate the
merits of the trustee’s claim—just as it would for any of
the other provisions identified in Section 106(a)(1). The
court must determine “whether the source of substan-
tive law upon which the [trustee] relies provides an av-
enue for relief.” FDIC v. Meyer, 510 U.S. 471, 484
(1994). As this Court has explained, such merits ques-
tions are “‘analytically distinet’” from the inquiry into
“whether there has been a waiver of sovereign immun-
ity.” Ibid. (citation omitted); see also United States
Postal Serv. v. Flamingo Indus. (USA) Ltd., 540 U.S.
736, 743 (2004) (explaining that, even though sovereign
immunity is waived, whether the government is subject
to substantive liability is a “further, separate ques-
tion”). And here, nothing in Section 106(a) suggests
that Congress intended to change that separate inquiry
—for Section 544(b) or the dozens of other provisions
listed in Section 106(a)(1).

Just the opposite. Section 106(a) does not simply
waive the government’s sovereign immunity, full stop.
Rather, it states that “sovereign immunity is abrogated
as to a governmental unit to the extent set forth in this
section with respect to” 59 sections of the Bankruptcy
Code. 11 U.S.C. 106(a)(1) (emphasis added). Thus, the
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statutory text directs the reader to look to other parts
of Section 106 to determine the “extent” to which sover-
eign immunity is abrogated.

And Congress added a limitation:

Nothing in this section shall create any substantive
claim for relief or cause of action not otherwise exist-
ing under this title, the Federal Rules of Bankruptcy
Procedure, or nonbankruptcy law.

11 U.S.C. 106(a)(5). Congress thus authorized the trus-
tee to invoke the identified provisions of the Bankruptcy
Code against the government within the bankruptcy
case—but at the same time, directed that Section
106(a)’s waiver should not be construed to create a “sub-
stantive claim for relief” that would not otherwise exist.

The decision below runs contrary to that directive.
As explained, see pp. 14-18, supra, Section 544(b) au-
thorizes avoidance of a transfer by a trustee inside
bankruptey only if an unsecured creditor could have ob-
tained that relief outside bankruptecy. That is, Section
544(b) does not ordinarily subject a transferee of estate
property to any avoidance claim to which the transferee
was not already vulnerable; it simply authorizes the
trustee to invoke one creditor’s existing right and avoid
a transfer for the benefit of all creditors. See pp. 14-17,
supra. And here, as already explained, it is undisputed
that no actual creditor would have been able to bring a
successful suit against the IRS to avoid the tax pay-
ments under Utah law. See pp. 17-18, supra. Yet the
court of appeals held that Section 106(a) modifies Sec-
tion 544(b)’s ordinary rule, so that the filing of a bank-
ruptey petition allows the trustee to avoid tax payments
against the federal government—even though that
avoidance right does “not otherwise exist[],” 11 U.S.C.
106(a)(5), in an action brought by a creditor under ap-
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plicable state law. The court did not—and could not—
reconcile that holding with Section 106(a)(5).

Three other paragraphs in Section 106(a) reinforce
that it operates to waive sovereign immunity within the
bankruptey case as to the specified sections—without
otherwise altering the substantive requirements associ-
ated with those provisions. Paragraph (2) states that
the bankruptcy court “may hear and determine any is-
sue arising with respect to the application of such sec-
tions to governmental units”; paragraph (3) authorizes
the court to grant monetary relief, not including puni-
tive damages, against a governmental unit; and para-
graph (4) authorizes the court to enforce any such order
or judgment against a governmental unit, but expressly
requires the enforcement to be “consistent with appro-
priate nonbankruptcy law applicable to such govern-
mental unit.” 11 U.S.C. 106(a)(2)-(4). Each of those
provisions focuses on the court’s ability to interpret and
effectuate the identified Code provisions against a gov-
ernmental unit in the bankruptey case; none of them
contemplates any alteration of the underlying substan-
tive requirements of the relevant provisions.

b. Two illustrations point up the relevant distinction.

Consider first the time limits for an avoidance action
brought under Utah law, contrasted with those applica-
ble to a trustee’s Section 544(b) claim in bankruptcy. If
a trustee brings a Section 544(b) claim within a year af-
ter his appointment or within two years after the peti-
tion or other order for relief (whichever is later), his
claim is timely. 11 U.S.C. 546(a)(1). But under the
UUFTA, a creditor must bring an action to avoid a con-
structively fraudulent transfer within four years after
the transfer. Utah Code Ann. §§ 25-6-6, 25-6-10(2). Had
the trustee here, for example, brought a Section 544(b)
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action in 2018 to avoid payments made by ARG to pri-
vate parties in 2012, his Section 544(b) claim would have
been timely since he was appointed in 2017. But he
would lose on that claim on the merits because no actual
creditor could have avoided the payments under appli-
cable law six years after they were made. Likewise, in
this case, the trustee’s claim is not barred at the outset
by sovereign-immunity (or Supremacy Clause) princi-
ples, but he still cannot prevail on the merits because no
actual creditor has the power to avoid the tax payments
under applicable law.

The same holds true when the limitation on the state-
law avoidance action is governmental immunity, rather
than timeliness. Utah’s fraudulent-transfer law could
have included an express exception stating that the law
does not apply to transfers made to the federal govern-
ment. Then, the trustee’s Section 544(b) claim would
plainly fail on the merits because the transfer would not
be “voidable under applicable law,” 11 U.S.C.
544(b)(1)—even though Section 106(a) would waive the
government’s immunity in the trustee’s adversary pro-
ceeding seeking to avoid the payments. The result
should be no different when the barrier to the actual
creditor’s state-law avoidance action is imposed by fun-
damental principles of sovereign immunity or the Su-
premacy Clause rather than the express terms of the
state fraudulent-transfer law; in either case, the state
law would not allow the unsecured creditor to avoid the
transfer. That is particularly clear when Utah law ex-
pressly confirms that its provisions are “supple-
ment[ed]” by any “invalidating cause” under “principles
of law and equity”—Ilike the Supremacy Clause or sov-
ereign immunity, which would doom the employee’s
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avoidance claim against the federal government. Utah
Code Ann. § 25-6-11; see pp. 17-18, supra.

The decision below conflates the sovereign-immunity
and merits aspects of the trustee’s Section 544(b) claim
—erroneously assuming that because Section 106(a)
waives the United States’ immunity in an adversary
proceeding brought under Section 544(b) within the
bankruptcy proceeding, it necessarily also waives the
immunity that the United States would have in a predi-
cate state-law suit brought by a creditor under Utah
law. As explained above, that analysis cannot be recon-
ciled with the ordinary operation of Section 544(b),
which requires an actual creditor who could bring a vi-
able avoidance action. And it is inconsistent with the
text of Section 106(a) and the longstanding distinction
between a waiver of sovereign immunity and the claim-
ant’s entitlement to substantive relief. While Section
106(a)’s abrogation of sovereign immunity “with respect
to” Section 544 allows the trustee to assert a Section
544(b) claim against the United States in bankruptcy
court, that claim should have failed on the merits be-
cause there is no creditor who could have avoided the
debtor’s payments to the IRS outside of bankruptcy.

2. The court of appeals’ contrary reasoning lacks merit

The court of appeals’ error was premised, at least in
part, on the court’s assumption that the government is
raising a “sovereign immunity defense to the Utah state
law the Trustee invokes.” Pet. App. 8a. But the gov-
ernment has not asserted sovereign immunity as a de-
fense to the trustee’s action; it has identified sovereign
immunity as one reason why an actual creditor could
not avoid the tax payments outside bankruptecy—as
Section 544(b) requires before the trustee can prevail
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on his claim. The rest of the court’s reasoning likewise
lacks merit.

a. The court of appeals believed that because Sec-
tion 106(a)(1) waives sovereign immunity “with respect
to” various sections, including Section 544(b)(1), that
waiver must be construed “broad[ly].” Pet. App. 7a (ci-
tation omitted). The court reasoned that the phrase
“with respect to” generally has a “‘broadening effect,””
reflecting Congress’s intent that the waiver “reach any
subject that has ‘a connection with’ ... the topies the
statute enumerates.” Ibid. (citation and emphases
omitted). And the court concluded that because Section
106(a) “has a connection with” the state law invoked by
the trustee in the context of a Section 544(b) action,
Congress “clearly” intended “to abolish the Govern-
ment’s sovereign immunity in an avoidance proceeding
arising under § 544(b)(1), regardless of the context in
which the defense arises.” Id. at 8a.

That argument fails on its own terms. The phrase
“[wlith respect to” simply identifies the provisions as to
which Section 106(a) waives immunity—i.e., the provi-
sions to which the waiver pertains, concerns, or refers.
See, e.g., Muldrow v. City of St. Louis, 144 S. Ct. 967,
974 (2024) (treating the statutory term “with respect to”
to mean “pertain to”) (citation omitted); Random House
Unabridged Dictionary 1639-1640 (2d ed. 1993) (defin-
ing “respect (with respect to)” to mean “referring to;
concerning”); Webster’s Third New International Dic-
tionary 1934 (1989) (defining “with respect to” to mean
“as regards : insofar as concerns : with reference to”);
13 Oxford English Dictionary 732 (2d ed. 1989) (def.
7.b: defining “with respect” to mean “[w]ith reference
or regard to something”); Black’s Law Dictionary 793
(6th ed. 1990) (defining “[iln regard to” to mean
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“[cloncerning; relating to; in respect of; with respect to;
about”).

The court of appeals believed itself “bound” by prec-
edent from this Court holding that the word “respect-
ing” “generally has a broadening effect, ensuring that
the scope of a [statutory] provision covers not only its
subject but also matters relating to that subject.” Pet.
App. 7a (quoting Lamar, Archer & Cofrin, LLP v. Ap-
pling, 584 U.S. 709, 717 (2018) (brackets in original).
But the Court in Lamar confronted an entirely differ-
ent question—namely, whether a statement regarding
a single asset qualifies as a “statement respecting the
debtor’s * ** financial condition” under 11 U.S.C.
523(a)(2)(A), or if instead that provision refers only to a
“statement * ** about the debtor’s overall financial
status.” 584 U.S. at 712. The Court held that a single-
asset statement qualifies as a statement “ ‘respecting’”
a debtor’s financial condition because such a statement
has a “direct relation to or impact on the debtor’s over-
all financial status,” id. at 720, allowing the associated
debt to be discharged, id. at T12.

Nothing in Lamar supports the much more expan-
sive position urged by respondent and adopted by the
courts below: that the phrase “with respect to” in the
Bankruptey Code’s waiver of sovereign immunity indi-
cates that Congress intended to go beyond waiving sov-
ereign immunity in the bankruptey case as to the iden-
tified Code provisions to expose the federal fisc to sub-
stantive liability predicated on state laws that would not
otherwise apply to the federal government. And this
Court has previously recognized that the phrase “with
respect to” need not be read expansively. See, e.g.,
Presley v. Etowah Cnty. Comm’n, 502 U.S. 491, 506-507,
509 (1992) (rejecting argument that resolution transfer-
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ring powers from electable to non-electable officials was
a change in “practice or procedure with respect to vot-
ing”); Pattern Makers’ League of N. Am. v. NLRB, 473
U.S. 95, 110 (1985) (rejecting argument that labor un-
ion’s policy that forbade members from resigning was a
“rule with respect to the retention of membership”).

The court of appeals also cited (Pet. App. 7a) this
Court’s decision in Coventry Health Care of Missouri.,
Inc. v. Nevils, 581 U.S. 87 (2017), but there this Court
simply recognized—as it often has—that “the phrase
‘relate to’ in a preemption clause ‘expresses a broad pre-
emptive purpose.”” Id. at 96 (citation and brackets
omitted). That conclusion, the Court explained, was an-
imated by the “[s]trong and ‘distinctly federal interests
* %% involved’” and the federal government’s “signifi-
cant financial stake,” which favored broad preemption
in the context of federal employees’ health insurance.
Ibid. (citation omitted). Here, of course, such consider-
ations point in exactly the opposite direction: Waivers
of sovereign immunity are strictly construed, given the
important federal interests involved, see pp. 33-34 in-
fra, and the court of appeals’ broad construction of Sec-
tion 106(a) would expose the federal fisc to significant
financial liability.

But even assuming that the term “with respect to”
does connote breadth, no one disputes that Section
106(a) is broad in an important sense: It wholly abro-
gates sovereign immunity in the bankruptcy case as to
dozens of identified sections of the Code—including as
to monetary recovery (a contested aspect of earlier
waivers, see pp. 31-33, infra). There is nothing in the
text of Section 106(a)(1), however, that suggests Con-
gress intended the waiver to be “broad” in the way that
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the court of appeals here contemplated, such that it
would alter Section 544(b)’s substantive requirements.

Indeed, the court of appeals’ interpretation of the
phrase “with respect to” is particularly strained given
the nature of the other provisions identified in Section
106(a)(1). As noted, Section 106(a)(1) does not just
waive sovereign immunity in a proceeding under Sec-
tion 544(b); it waives sovereign immunity for dozens of
other provisions of the Bankruptecy Code. Many of
those provisions do not predicate liability on law exter-
nal to the Bankruptcy Code. Yet Congress waived im-
munity “with respect to” all of those provisions too,
making clear that the core function of that phrase is to
waive the government’s immunity within the bank-
ruptey case as to dozens of bankruptey provisions.®

In any event, the court of appeals omitted a key part
of the relevant statutory language. As already ex-
plained, see pp. 20-22, supra, Section 106(a) states that
“sovereign immunity is abrogated as to a governmental
unit to the extent set forth in this section with respect
to” 59 sections of the Bankruptcy Code. 11 U.S.C.
106(a) (emphasis added). And Section 106(a)(5) speci-
fies that “[n]Jothing in this section shall create any sub-

6 At the same time, the court of appeals’ reasoning also proves too
much. The court believed that Congress’s use of the phrase “with
respect to” evinced an intent “to reach any subject that has ‘a con-
nection with’ . . . the topics the statute enumerates.” Pet. App. 7a
(citing Lamar, 584 U.S. at 718) (emphases omitted). But there are
an almost limitless number of “subject[s]” that could be said to
“ha[ve] ‘a connection with’” the “topics” enumerated in the 59 sec-
tions of the Code identified in Section 106(a). Lamar, 584 U.S. at
718. The court’s construction of the waiver of sovereign immunity
in Section 106(a) has no clear outer boundary, and instead runs
headlong into the black-letter principle that waivers of sovereign
immunity are to be construed strictly. See pp. 33-34, infra.
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stantive claim for relief” that does “not otherwise ex-
ist[] under this title, the Federal Rules of Bankruptcy
Procedure, or nonbankruptey law.” 11 U.S.C. 106(a)(5).
The court’s interpretation of Section 106(a)(1) directly
contradicts that instruction. Any remaining doubt as to
the scope of Section 106(a)(1) is thus conclusively an-
swered by Section 106(a)(5).

The court of appeals also believed that the “similarly
broad language” in Section 106(a)(2)—which states that
a court “may hear and determine any issue arising with
respect to the application of” Section 544—“[r]ein-
forc[ed]” its interpretation of Section 106(a)(1). Pet.
App. 8a. The court reasoned that “[t]he authority which
subsection (a)(2) plainly confers would be substantially
curtailed” if “an assertion of sovereign immunity” would
“preclude a bankruptey court from considering whether
a trustee has satisfied the substantive elements of an
underlying state law cause of action invoked pursuant
to § 544(b)(1).” Id. at 9a. Again, the court of appeals
erred. Sovereign immunity does not preclude the bank-
ruptey court from considering whether the trustee has
satisfied Section 544(b)’s substantive requirements, in-
cluding whether there exists an actual creditor who
could avoid the transfer under nonbankruptcy law. To
the contrary, that is precisely what Section 106(a)(2) au-
thorizes courts to do—namely, to resolve an “issue” that
“arise[s] with respect to the application of” the identi-
fied sections “to governmental units.” 11 U.S.C.
106(a)(2). Sovereign immunity is simply a reason why
the trustee’s claim fails on the merits, as there is no
creditor who could have avoided the debtor’s payments
to the IRS outside of bankruptcy.

b. The court of appeals also emphasized that the
government’s interpretation of Section 106(a) would
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render that provision “meaningless” as to Section 544.
Pet. App. 12a. But that is plainly wrong. Section 106(a)
indisputably serves a funection as to Section 544(a), un-
der which a trustee may exercise the powers of a hypo-
thetical judgment lien creditor, without relying on oth-
erwise “applicable law.” The waiver of immunity in Sec-
tion 106(a) permits the trustee to exercise that power
against the federal government—for instance, by prim-
ing an unfiled federal tax lien under 26 U.S.C. 6323.
See, e.g., United States v. LMS Holding Co. (In re LMS
Holding Co.), 50 F.3d 1526, 1527 (10th Cir. 1995). That
alone gives meaning to Section 106(a)’s waiver “with re-
spect to” Section 544. See FAR, 742 F.3d at 749.

Contrary to the court of appeals’ assertion, Pet. App.
12a, it is not necessary to infer a viable claim against the
government in every subsection of Section 544. Section
106(a)(1) refers to Code provisions by section number,
without identifying any specific subsections. Many of
the 59 sections referenced in Section 106(a)(1) include
subsections as to which the waiver of sovereign immun-
ity is irrelevant. EAR, 742 F.3d at 749 & n.4." There
would be nothing unusual if the waiver’s practical effect
were limited to Section 544(a).

" For instance, Section 106(a)(1) abrogates sovereign immunity
“with respect to” 11 U.SC. 303. Section 303(a) authorizes an invol-
untary bankruptey petition to be commenced against a “person”—a
term that is defined to exclude governmental units (except in cir-
cumstances not relevant to Section 303). 11 U.S.C. 101(41), 303(a).
Because Section 303(a), by its terms, does not authorize the filing of
an involuntary bankruptcy petition against the government, a
waiver of immunity “with respect to” Section 303 has no practical
effect for purposes of that subsection. Congress likely had other
subsections in mind—for instance, Section 303(i), addressing the
dismissal of a bankruptcy petition—when it included Section 303
among the 59 sections listed in Section 106(a)(1).



31

In any event, Section 106(a) also serves an independ-
ent function as to Section 544(b). Some States, for ex-
ample, have waived their own immunity such that, out-
side of bankruptey, they may be subject to a creditor’s
state-law avoidance claim.® Transfers to those States,
therefore, can be “voidable under applicable law by a
creditor.” 11 U.S.C. 544(b)(1). And Section 106(a)(1)
allows bankruptcy trustees to bring avoidance actions
against those state governments.

c. The court of appeals also emphasized (Pet. App.
8a) that the current version of Section 106(a) was en-
acted in 1994 “in direct response to two Supreme Court
decisions,” Nordic Village, supra, and Hoffman v. Con-
necticut Department of Income Maintenance, 492 U.S.
96 (1989) (plurality opinion). But that history offers no
support for respondent’s construction of Section 106(a).

As the bankruptey court recognized, “neither Nordic
Village nor Hoffman involved [Section] 544(b).” Pet.
App. 42a. Nor did they consider the question of sover-
eign immunity in connection with any other Bankruptey
Code provision that incorporates law external to the
Code to establish when a transfer can be avoided. Ra-
ther, Nordic Village and Hoffman concerned a different
issue: whether the prior version of Section 106(a) was
sufficiently clear to abrogate the government’s immun-
ity from money judgments in bankruptcy in circum-
stances where the Code’s own conditions for avoidance
were otherwise met.

Specifically, in Nordic Village, the trustee sought to
avoid an unauthorized postpetition transfer to the IRS

8 See, e.g., Conn. Gen. Stat. Ann. § 4-160 (West Supp. 2024); 705
IlIl. Comp. Stat. Ann. 505/8 (West Supp. 2024); N.Y. Ct. Cl. Act § 8
(McKinney 2019); Ohio Rev. Code Ann. § 2743.02 (LexisNexis Supp.
2024).
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under Section 549(a), which allows a trustee to avoid a
transfer of property of the estate “that occurs after the
commencement of the case.” 11 U.S.C. 549(a). In this
Court, no one disputed that the relevant transfer had in
fact taken place after the commencement of the bank-
ruptcy case, or that the prior version of Section 106 ap-
plied to a claim under Section 549(a). See Nordic Vill.,
503 U.S. at 31. Instead, the only question was whether
the prior version of Section 106(a) specifically author-
ized “monetary recovery.” Ibid. The Court held that
because other readings of the prior statute were “plau-
sible,” “a reading [of the statute] imposing monetary li-
ability on the Government is not ‘unambiguous’ and
therefore should not be adopted.” Id. at 38. In Hoff-
man, the trustee sought to recover Medicaid payments
from a State for services rendered by a bankrupt con-
valescence home under 11 U.S.C. 542(b), and to avoid
payment of state taxes as a preference under 11 U.S.C.
547(b). Again, the sole issue before the Court was
whether the prior version of Section 106(a) authorizes
“monetary recovery from the States.” Hoffman, 492
U.S. at 102 (opinion of White, J.). The Court held that
it did not, because Congress had not made its intent to
abrogate the States’ immunity from such actions “un-
mistakably clear.” Id. at 104.

In amending Section 106 in response to Nordic Vil-
lage and Hoffman, Congress clearly manifested its in-
tent to allow monetary recovery from the government
when the substantive requirements of the relevant
Bankruptey Code section are met. See H.R. Rep. No.
835, 103d Cong., 2d Sess. 42 (1994) (explaining that the
current version of Section 106(a) was designed to “make
section 106 conform to the Congressional intent of the
Bankruptcy Reform Act of 1978,” by “expressly pro-
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vid[ing] for a waiver of sovereign immunity by govern-
mental units with respect to monetary recoveries”).
But there is no reason to believe that Congress also in-
tended to expand the universe of transfers that are
“voidable under applicable law” when it amended Sec-
tion 106 in response to Nordic Village and Hoffman.
See S. Rep. No. 989, 95th Cong., 2d Sess. 29 (1978) (not-
ing that “the policy followed” in the 1978 Act was “de-
signed to achieve approximately the same result that
would prevail outside of bankruptcy”).

d. Finally, the clear-statement rule protecting the
federal government’s sovereign immunity eliminates
any remaining uncertainty. “Absent a waiver, sover-
eign immunity shields the Federal Government and its
agencies from suit.” FDIC, 510 U.S. at 475. To waive
sovereign immunity, “Congress must make its intent

. unmistakably clear in the language of the statute.”
Lac du Flambeaw Band of Lake Superior Chippewa In-
dians v. Coughlin, 599 U.S. 382, 387 (2023) (citation and
internal quotation marks omitted); Department of
Agric. Rural Dev. Rural Hous. Serv. v. Kirtz, 601 U.S.
42,49 (2024) (“[A] waiver of sovereign immunity must
be ‘unmistakably clear,”” and “‘any ambiguities in the
statutory language are to be construed in favor of im-
munity.””) (brackets and citations omitted); FAA v.
Cooper, 566 U.S. 284, 290 (2012) (“[A] waiver of sover-
eign immunity must be ‘unequivocally expressed’ in
statutory text.”) (citations omitted); Nordic Vill., 503
U.S. at 34 (such waivers are to be “construed strictly in
favor of the sovereign”) (citation omitted).

“This clear-statement rule is a demanding stand-
ard,” Lac du Flambeau, 599 U.S. at 388, and “if there is
a plausible interpretation of the statute that would” pre-
serve immunity, then the statute must be “construed in
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favor of immunity,” Cooper, 566 U.S. at 290. Moreover,
the principle that any ambiguities must be construed “in
favor of immunity,” United States v. Williams, 514 U.S.
527, 531 (1995), “so that the Government’s consent to be
sued is never enlarged beyond what a fair reading of the
text requires,” Cooper, 566 U.S. at 290, applies not only
to the question whether the government has “consented
to be sued” at all, but also to “any ambiguities in the
scope of a waiver,” id. at 291.

Here, the trustee seeks monetary recovery from the
federal government, so sovereign immunity would ordi-
narily bar this suit. Any ambiguity in the scope of Sec-
tion 106(a)’s waiver should therefore be construed
strictly “in favor of immunity.” Williams, 514 U.S. at
531. And while Congress has waived the United States’
immunity with respect to Section 544(b) actions brought
by the trustee within the bankruptcy proceeding, noth-
ing in Section 106(a) suggests—Ilet alone clearly states
—that such a waiver extends to the underlying state-
law suit on which Section 544(b) is predicated. FAR,
742 F.3d at 750-751 (“[T]he [Supreme] Court’s insist-
ence that Congress be unmistakably clear when open-
ing the federal government to suit is further reason why
we cannot find that Congress did so implicitly. If Con-
gress intends to eliminate § 544(b)’s actual-creditor re-
quirement in actions against the federal government, it
must say s0.”).

C. Section 106(a) Concerns Only Sovereign Immunity, But
Sovereign Immunity Is Not The Only Bar To The Cred-
itor’s Underlying State-Law Claim

Even if the court of appeals had been correct in con-
cluding that Section 106(a) eliminates any sovereign-
immunity obstacle to the underlying state-law claim in
a Section 544(b) action brought by the trustee, the deci-
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sion below would still be unsound because the creditor’s
avoidance action would face other “significant constitu-
tional obstacles,” FAR, 742 F.3d at 747-748, that could
not be obviated by a waiver of sovereign immunity.

Most obviously, “the Supremacy Clause prevents
states from enabling their residents to recover tax pay-
ments directly from the United States.” FAR, 742 F.3d
at 748 (citing McCulloch v. Maryland, 17 U.S. 4
Wheat.) 316, 436 (1819)). Federal tax collection is a mat-
ter of federal law, U.S. Const. Art. I, § 8, Cl. 1, and fed-
eral law governs the circumstances under which the
IRS receives, forcibly collects, refunds, or relinquishes
payments of taxes, whether to third parties or to the
taxpayers themselves.

The Internal Revenue Code, for example, provides
that, except in circumstances not applicable here, “no
suit for the purpose of restraining the assessment or
collection of any tax shall be maintained in any court by
any person, whether or not such person is the person
against whom such tax was assessed.” 26 U.S.C.
7421(a). Section 7421(b) states that “[n]o suit shall be
maintained in any court for the purpose of restraining
the assessment or collection [of] * * * the amount of
the liability, at law or in equity, of a transferee of prop-
erty * ** in respect of any internal revenue tax.” 26
U.S.C. 7421(b). Section 7422(a) prohibits any suit for
the recovery of “any internal revenue tax,” “any pen-
alty,” or “any sum alleged to have been excessive or in
any manner wrongfully collected” by the IRS except in
accordance with federal law. 26 U.S.C. 7422(a). And a
neighboring provision limits the circumstances under
which third parties can recover amounts wrongfully col-
lected, and does not permit recovery of voluntary pay-
ments, except under circumstances not applicable here.
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See 26 U.S.C. 7426(a)(3) and (4). As a result, a state-
law fraudulent-transfer action brought by a creditor to
avoid and recover the payment of a third party’s taxes
would plainly be preempted. See Kurns v. Railroad
Friction Prods. Corp., 565 U.S. 625, 630 (2012).°

The court of appeals disagreed, reasoning that Sec-
tion 544(b)(1)) “is a federal statute, enacted by * * * the
same legislative body that the Government now asserts
has preempted its operation.” Pet. App. 13a. But the
proper question, as explained above, see pp. 18-25,
supra, is not whether the trustee’s Section 544(b) claim is
preempted; it is whether, in the underlying action being
mirrored by the trustee, an actual creditor’s attempt to
avoid federal tax payments outside bankruptcy would
be preempted. Because a state-law action to avoid a
federal tax payment would indisputably be preempted
outside bankruptcy, the trustee cannot prove that the
tax payments are “voidable under applicable law by a
creditor,” as Section 544(b)(1) requires. That is true re-
gardless of how Section 106(a)—which addresses only
the sovereign-immunity bar—is interpreted. The
court’s rejection of the government’s preemption argu-
ment was therefore independently flawed.

Moreover, the very purpose of a creditor’s action to
avoid a transfer is to obtain a declaration that “confers
upon the creditor the right to disregard the conveyance
and realize his debt out of the affected asset as though
the transfer had not been made.” Garrard Glenn, The

9 See also, e.g., Umland v. PLANCO Fin. Servs., Inc., 542 F.3d
59, 67 (3d Cir. 2008) (state-law unjust-enrichment claim preempted
by statute governing tax refunds); Sigmon v. Southwest Airlines
Co., 110 F.3d 1200, 1204 (5th Cir.) (federal tax-refund statute
preempts state-law claims against airlines for erroneous collection
of excise taxes), cert. denied, 522 U.S. 950 (1997).
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Law of Fraudulent Conveyances § 2, at 3 (1931). In an
action against the IRS to avoid a tax payment, the “af-
fected asset” is money that was paid into the federal
Treasury. Absent statutory authorization, a creditor
cannot, under state law, “realize his debt” out of the fed-
eral Treasury without running afoul of the Appropria-
tions Clause, U.S. Const. Art. I, § 9, Cl. 7, because “no
money can be paid out of the Treasury unless it has been
appropriated by an act of Congress.” Office of Pers.
Mgmt. v. Richmond, 496 U.S. 414, 424 (1990) (citation
omitted). Accordingly, “sovereign immunity is just
one reason why there is no applicable state law that
would enable a creditor to recover from the IRS outside
of bankruptey”; even “if Congress eliminated the
sovereign-immunity problem” through Section 106(a),
those other obstacles do not “disappear[].” EAR, 742
F.3d at 748.

Such obstacles also further undermine the court of
appeals’ interpretation of Section 106(a). It is unlikely
that Congress intended Section 106(a)’s waiver of sov-
ereign immunity to extend to the underlying state-law
action, when that suit would nonetheless be barred for
other reasons.

And given the federal government’s “exceedingly
strong interest in financial stability” when it comes to
matters of federal tax collection, United States v. Clint-
wood Elkhorn Mining Co., 5563 U.S. 1, 12 (2008) (cita-
tion and internal quotation marks omitted), it is espe-
cially unlikely that Congress would have silently subor-
dinated the federal government’s right to tax payments
to the vagaries of “‘applicable’ state law, the dimensions
of which Congress cannot control,” FAR, 742 F.3d at
750; see Bull v. United States, 295 U.S. 247, 259 (1935)
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(“[T]axes are the life-blood of government, and their
prompt and certain availability an imperious need.”).

Indeed, the effect of allowing Utah law to govern the
avoidance of the federal tax payments in this case would
be to double the two-year lookback period that Con-
gress provided in 11 U.S.C. 548 for setting aside transfers.
And in other circumstances, the recovery period per-
mitted by state law could be much longer. For example,
the UUFTA (like most state fraudulent-transfer stat-
utes) has a “discovery rule” that can extend the recov-
ery period indefinitely. Utah Code Ann. § 25-6-10(1).
There is no reason to think that Congress intended to
expose the federal fisc to such wide-ranging and inde-
terminate liability—particularly when it has required
any federal claim to recover taxes paid to be made
within three years of the return or two years of the pay-
ment, whichever is later. See 26 U.S.C. 6511(a), 6532,
7426.

D. Respondent’s Alternative Argument—That Section
544(b) Is Satisfied Even If Section 106(a) Does Not Af-
fect The Viability Of The Underlying State-Law Suit—
Was Neither Pressed Nor Passed Upon Below

At the certiorari stage, respondent argued, for the
first time, that “even setting aside section 106(a), sec-
tion 544(b)’s ‘substantive requirements’ * * * are met.”
Br. in Opp. 23 (citation omitted). According to the trus-
tee’s new alternative argument, “nothing in section
544(b) requires that an actual creditor could recover
from the IRS outside of bankruptey”; instead, so long as
a creditor could avoid a transfer against some other de-
fendant (here, presumably the beneficiary sharehold-
ers) outside of bankruptcy, the transfer is “voidable un-
der applicable law” within the meaning of Section
544(b), and the trustee can then recover the payment
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from the IRS under a separate provision of the Bank-
ruptcy Code, 11 U.S.C. 550(a). Br.in Opp. 11 (emphases
altered). As already explained (Cert. Reply 8-9), that
argument was neither pressed nor passed upon in any
of the three courts below.

To the contrary, the trustee’s position was that, even
though “outside bankruptcy, sovereign immunity would
bar [the former employee’s] suit against the United
States” under the UUFTA, “§ 106(a)(1) abrogates that
sovereign immunity in the bankruptey context.” Pet.
App. 26a (citing 18-2089, Bankr. D. Utah Doe. 25, at 3
(Nov. 15, 2019)). In other words, the trustee’s Section
544(b) claim was premised on a UUFTA avoidance ac-
tion brought by the former creditor against the United
States—not against some other defendant. Consistent
with the trustee’s argument, the courts below consid-
ered only whether Section 106(a)’s waiver of sovereign
immunity “remove[s] the ability of [the United States]
to interpose immunity as a defense to the underlying
state law cause of action.” Id. at 39a; see id. at 3a-4a,
16a.

The trustee never claimed that he could recover the
at-issue federal tax payments regardless of the scope of
Section 106(a)’s waiver—and no court addressed that
question. Indeed, the trustee expressly declined to rely
on the alternative argument in the district court. See
J.A. 69 n.6.

Moreover, the trustee’s new argument implicates
several interpretive questions never addressed by the
courts below. For one thing, it depends on the premise
that the Bankruptcy Code authorizes the trustee to re-
cover funds from party A (here, the United States) un-
der Section 550(a) by showing that a creditor could have
avoided the transfer under state law against party B
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(here, presumably a beneficiary shareholder) in a state-
law predicate action under Section 544(b). No court of
appeals has addressed that argument—Iet alone in a
context where, notwithstanding background principles
of sovereign immunity and federal supremacy, such an
interpretation would require the United States to turn
over federal tax payments based on a potential state-
law avoidance action to which it was not a party. The
trustee’s argument also implicates several state-law
questions, including (i) whether the relevant transfers
could be avoided in a fraudulent-transfer action brought
against the shareholders under Utah law; (ii) whether
the consequence of any such avoidance would also be to
avoid the transfers as against the United States; and
(iii) whether the United States would be an indispensa-
ble party to that state-law avoidance action. None of
the courts below considered those questions, which
were irrelevant to those on which the parties joined is-
sue.

More broadly, no court of appeals has ever ad-
dressed, let alone endorsed or rejected, respondent’s
proposed maneuver. See DBSI, 869 F.3d at 1010 n.7
(specifically declining to decide the case on that basis).
Respondent’s late-breaking alternative argument
should not be adjudicated for the first time in this
Court.
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CONCLUSION

The judgment of the court of appeals should be re-
versed.
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1. 11 U.S.C. 106 provides:
Waiver of sovereign immunity

(a) Notwithstanding an assertion of sovereign im-
munity, sovereign immunity is abrogated as to a govern-
mental unit to the extent set forth in this section with
respect to the following:

(1) Sections 105, 106, 107, 108, 303, 346, 362, 363,
364, 365, 366, 502, 503, 505, 506, 510, 522, 523, 524,
525, 542, 543, 544, 545, 546, 547, 548, 549, 550, 551,
552, 553, 722, 724, 726, 744, 749, 764, 901, 922, 926,
928, 929, 944, 1107, 1141, 1142, 1143, 1146, 1201, 1203,
1205, 1206, 1227, 1231, 1301, 1303, 1305, and 1327 of
this title.

(2) The court may hear and determine any issue
arising with respect to the application of such sec-
tions to governmental units.

(3) The court may issue against a governmental
unit an order, process, or judgment under such sec-
tions or the Federal Rules of Bankruptcy Procedure,
including an order or judgment awarding a money re-
covery, but not including an award of punitive dam-
ages. Such order or judgment for costs or fees un-
der this title or the Federal Rules of Bankruptcy Pro-
cedure against any governmental unit shall be con-
sistent with the provisions and limitations of section
2412(d)(2)(A) of title 28.

(4) The enforcement of any such order, process,
or judgment against any governmental unit shall be
consistent with appropriate nonbankruptcy law ap-
plicable to such governmental unit and, in the case of

(1a)



2a

a money judgment against the United States, shall be
paid as if it is a judgment rendered by a district court
of the United States.

(5) Nothing in this section shall create any sub-
stantive claim for relief or cause of action not other-
wise existing under this title, the Federal Rules of
Bankruptey Procedure, or nonbankruptcy law.

(b) A governmental unit that has filed a proof of
claim in the case is deemed to have waived sovereign im-
munity with respect to a claim against such governmen-
tal unit that is property of the estate and that arose out
of the same transaction or occurrence out of which the
claim of such governmental unit arose.

(e) Notwithstanding any assertion of sovereign im-
munity by a governmental unit, there shall be offset
against a claim or interest of a governmental unit any
claim against such governmental unit that is property of
the estate.

2. 11 U.S.C. 544 provides:

Trustee as lien creditor and as successor to certain credi-
tors and purchasers

(a) The trustee shall have, as of the commencement
of the case, and without regard to any knowledge of the
trustee or of any creditor, the rights and powers of, or
may avoid any transfer of property of the debtor or any
obligation incurred by the debtor that is voidable by—

(1) acreditor that extends credit to the debtor at
the time of the commencement of the case, and that
obtains, at such time and with respect to such credit,
a judicial lien on all property on which a creditor on a
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simple contract could have obtained such a judicial
lien, whether or not such a creditor exists;

(2) acreditor that extends credit to the debtor at
the time of the commencement of the case, and ob-
tains, at such time and with respect to such credit, an
execution against the debtor that is returned unsat-
isfied at such time, whether or not such a creditor ex-
ists; or

(3) abona fide purchaser of real property, other
than fixtures, from the debtor, against whom applica-
ble law permits such transfer to be perfected, that
obtains the status of a bona fide purchaser and has
perfected such transfer at the time of the commence-
ment of the case, whether or not such a purchaser ex-
ists.

(b)(1) Except as provided in paragraph (2), the trus-
tee may avoid any transfer of an interest of the debtor
in property or any obligation incurred by the debtor that
is voidable under applicable law by a creditor holding an
unsecured claim that is allowable under section 502 of
this title or that is not allowable only under section
502(e) of this title.

(2) Paragraph (1) shall not apply to a transfer of
a charitable contribution (as that term is defined in
section 548(d)(3)) that is not covered under section
548(a)(1)(B), by reason of section 548(a)(2). Any claim
by any person to recover a transferred contribution de-
scribed in the preceding sentence under Federal or
State law in a Federal or State court shall be preempted
by the commencement of the case.
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