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Lyle W. Cayce

WILLIE MEDINA, Clerk

Petitioner— Appellant,
Versus

BoBBY LUMPKIN, Director, Texas Department of Criminal Justice,
Correctional Institutions Division, '

Respondent— Appellee.

Application for Certificate of Appealability
the United States District Court
for the Southern District of Texas
USDC No. 4:23-CV-334

UNPUBLISHED ORDER

Before JONES, HIGGINSON, and Ho, Circust Judges.
PER CURIAM:

Willie Medina, Texas prisoner # 2146747, moves for a certificate of
appealability (COA) to appeal the dismissal of his 28 U.S.C. § 2254
application as time barred. He contends that the district court erred by
denying him equitable tolling and failing to require that the State provide him
copies of certain state-court records. We do not consider his arguments,
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No. 23-20565 Lyle W. Cayce
Clerk

WILLIE MEDINA,
Petitioner— Appellant,
versus

. BoBBY LUMPKIN, Director, Texas Department of Criminal Justice,
Correctional Institutions Division,

Respondent— Appellee.

Appeal from the United States District Court
for the Southern District of Texas
USDC No. 4:23-CV-334

ON MOTION FOR RECONSIDERATION
AND REHEARING EN BANC

UNPUBLISHED ORDER
Before JoNES, HiGGINSON, and Ho, Circust Judges.

PER CURIAM:

The motion for reconsideration is DENIED. Because no member of
the panel or judge in regular active service requested that the court be polled

on rehearing en banc (FED. R, App. P, 35 and 5TH CIR. R. 35), the
petition for rehearing en banc is DENIED.
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United States District Court
Southern District of Texas

ENTERED
UNITED STATES DISTRICT COURT October 31, 2023
SOUTHERN DISTRICT OF TEXAS Nathan Ochsner, Clerk

HOUSTON DIVISION

WILLIE MEDINA, also known as

§

GUILLERMO FLORES MEDINA, §

TDCJ #02146747, §

. : §

‘ Petitioner, §
VS. § CIVIL ACTION NO. H-23-0334

s §

BOBBY: LUMPKIN, §

Co §

Respondent. §

MEMORANDUM AND ORDER

?etitioner Willie Medina, a/k/a/ Guillermo Flores Medina
(TDCJ§#02146747), filed this petition for a writ of habeas corpus
under§28 U.S.C. § 2254, challenging his 2017 state conviction and
sedtegce. Doc. No. 1. Respondent has filed an Answer (Doc. No.
17*, %nd Medina has filed a “Motion-Reply to State’s Respondenf’s
Anéwe;” (Doc. No. 18). After reviewing the pleadings and court
reéoras in accordance with Rule 4 of the Rules Governing Section
2254 ECases in the United States District Courts, the Court
coﬁcl;des that the petition must be dismissed as barred by the
oné—yéar statute of limitations set forth in the Anti-terrorism
and E%fective Death Penalty Act (the “AEDPA”), Pub. L. No. 104-

132, 110 Stat. 1214 (1996).
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I. Background

én July 17, 2017, Medina was convicted of possession of a
co@trélled substance after a jury trial in the 183rxrd Judicial
Diétrict Court of Harris County, Texas, in cause number 1521065.
Doé. ﬁo. 1 at 1-2. He is currently serving a 25-year sentence in
thé ﬁexas Department of Criminal Justice - Correctional
Inétiﬁutions Division (“TIDCJ”) as the result of that convic;ion.
1d.

én December 18, 2018, the state intermediate appellate court

afﬁirmed his conviction. See Medina v. State, 14-17-00611-CR, 565

S.W.3a 868 (Tex. App. Houston [14th Dist.] Dec. 18, 2018, pet.

ref'd). The Texas Court of Criminal Appeals refused his petition

foﬁ discretionary review on March 27, 2019. Id.; Medina v. State,
PD{OO%O—lS (Mar. 27, 2019). On September 26, 2022, Medina filed
hié séate application for habeas corpus under Article 11.07 of the
Tefas%Code of Criminal Procedure that was denied without written

orderéon December 21, 2022. See Ex parte Medina, WR-23,873-03

(Téx.éCrim. App. Dec. 21, 2022).

‘ én January 26, 2023, Medina placed the pending federal
peﬁitéon in the prison mailbox system. Doc. No. 1 at 15. - Medina
coﬁtegds that he is entitled to relief for the following reasons:
(lﬁ t%e officers had no probable cause for the stop; (2) there was

no}seérch warrant for the car; (3) there was insufficient evidence
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toésuéport his conviction; (4) there was no traffic violatipn to
juéti%y the stop; (5) his prolonged detention was unlawful; (6) he
reéei?ed ineffective assistance of trial counsel for failing to
obiecé to the judge verbally answering the bailiff about a jury
quéstion; and (7) the trial judge acted wrongfully and abused his
diécr%tion. Doc. No. 1 at 5-8.

. éespondent contends that Medina’s petition should be
diémiésed with prejudice as barred by the statute of limitations.
Me&in; claims that he is entitled to tolling because (1) he did
noﬁ réceive notice of the Texas Court of Criminal Appeals’ ruling
onghi% petition for discretionary review until May 26, 2021; and
(2f hé was in federal custody from July 2021 to May 2022 and did
noﬁ gave his 1legal materials to complete his state habeés

appliéation at that time.

II. The One-Year Statute of Limitations

%his federal habeas corpus proceeding is governed by AEDPA,
whichgimposes a one-year limitations period on federal petitions
fof &abeas corpus. See 28 U.S.C. § 2244 (4d). Because Medina
chéll%nges a state court judgment of conviction, the statute of
liﬁit;tions for federal habeas corpus review began to run at “the
dage én which the judgment became final by the conclusion of direct

revieﬁ or the expiration of the time for seeking such review.” 28



U.S.C; § 2244(d) (1) (A). His convictions were final ninety. days

laﬁer; on June 25, 2019, when the time to seek a writ of certiorari

frdm éhe Supreme Court expired. See Roberts v. Cockrell, 319 F.3d
69@, ?94 (5th Cir. 2003). The pending federal habeas corpus
pegition, filed on January 26, 2023, was filed three-and-a-half
yeérséafter his conviction became final and is therefore time-

baﬁrea unless an exception applies.

A. étatutory Tolling

é properly filed state application for habeas corpus tolls
thé lémitation period. 28 U.S.C. § 2244(d) (2). However, even if
thé C;urt tolls the time from when Medina’s conviction was final
in;20;9 to May 26, 2021, when he received actual notice of the
reéusél of his petition for discretionary review, Medina waited an
ad&it;onal 16 months, until late September 2022, to file his state
apéliéation for habeas corpus. Therefore, Medina filed his state
apéli%ation after the statute of limitations expired, and his late
appliéation does not toll the statute of limitations for purposes

of528§U.S.C. § 2244 (4) (2) . See Scott v. Johnson, 227 F.3d 2690,

263 ($th Cir. 2000) (noting that a state habeas corpus application
fiiediafter the expiration of the limitations period does not toll
thé statute of limitatioms). Medina does not show statutory

toIliﬁg based on a properly filed state application for collateral



refie&.

in addition, Medina fails to show that any state action
;méedéd him from filing his petition in a timely manner. Sée 28
U.$.C§ § 2244 (d) (1) (B). Further, there is no showing of a newly
re&ogéized constitutional right upon which the petition is based;
nof i% there a factual predicate for the claims that could not
haje ?een discovered previously if the petitioner had actediwith
dué diligence. See 28 U.S.C. § 2244(d) (1) (C), (D). Therefore,
Meéin% does not present any statutory basis to save his late-filed

claims.

B. ! ﬁquitable Tolling

ihe AEDPA statute of limitations may be equitably tolled, at

the dﬁstrict court’s discretion, only “in rare and exceptional

circuﬁstances." Davis v. Johnson, 158 F.3d 806, 811 (5th Cir.
1998)% A "' [habeas] petitioner’ is ‘entitled to equitable tolling’
onfy %if he shows ‘(1) that he has been pursuing his rights

difigéntly, and (2) that some extraordinary circumstance stood in

hié wéy’ and prevented timely filing.’” Holland v. Florida, 130

S.ECté 2549, 2562 (2010) (quoting Pace v. DiGuglielmo, 125 S. Ct.

18d7,§1814 (2005)) . The habeas petitioner bears the burden of

esﬁabiishing that equitable tolling is warranted. See Howland v.

Quarterman, 507 F.3d 840, 845 (5th Cir. 2007) (citing Alexander v.



Cocfkr%ll, 294 F.3d 626, 269 (5th Cir. 2002)).

. &edina represents that the Texas Court of Criminal Appeals
did ﬁot notify him regarding its refusal of his petition for
discrétionary review until May 26, 2021. See Doc. No. 1-1 at 20,
23{26; However, he did not file his state application for hébeas

cotpué until September 26, 2022, well more than a year after he

reéei?ed such notice. See Ex Parte Medina, Cause No. 1521065-A
(183ré Dist. Ct., Harris County, Tex. 2022); Doc. No. 16-29 at 20,
StéteéHabeas Corpus Record (SHCR) at 0017. He also states that
thé &nited States Marshals Service transferred him to federal
cuétoéy in July 2021, and he did not return to TDCJ until May 2022,
buﬁ hé fails to show that being in federal custody, as opposed to
stéte%custody, is an “extraordinary circumstance” that prevented
hiﬁ f;om timely filing his application.

?urther, Medina does not explain his failure to file his state
apﬁliéation during the two months before he entered federal custody
(ffom%May 2021 to July 2021) or why he waited an additional four
moﬁthé after returning to state custody (from May 2022 to September
2022)§to file his state application.

: éssuming that Medina is entitled to equitable tolling for the
deiayéin Texas Court of Criminal Appeals’ notice to him that his
peéitéon for discretionary review had been refused, see Hardy V.

Quartérman, 577 F.3d 596 (5th Cir. 2009), he does not show that he



thereafter exercised due diligence to file his state application
wiﬁhoﬁt delay. He does not establish that being in federal custody
preveﬁted him from filing his state application or that he acted

diligéntly after he received notice. See Padilla v. Davis, No.

3:17-CV-227, 2018 WL 1033262, at *3 (S.D. Tex. Feb. 21, 2018)
(hdlding that the petitioner failed to show due diligence where,

as he#e, he was transferred to federal custody and does not account

fof h;s other delays in filing); see also Felder v. Johnson, 204
F.jd iss, 171-173 (5th Cir. 2000) (holding that proceeding pro se,
inédeéuacies in prison 1library, lack of knowledge of £filing
deédl%nes, and ignorance of the law are not rare and exceptional

cifcu@stances that warrant equitable tolling); Turner v. Johnson,

17i Fi3d 390, 392 (5th Cir. 1999) (explaining that the lack of
faﬁil?arity with legal process or representation and illiteracy
aré n;t circumstances that justify equitable tolling). Medina
doés %ot provide a valid reason for his delay in filing a state
apéliéation for more than a year after he received actual nbtice
th%t Eis petition for discretionary review had been refused. He
fails%to show that he is entitled to equitable tolling under these
cifcu&stances. Accordingly, his petition is barred by the one-

year étatute of limitations and must be dismissed.



ITI. Certificate of Appealability

é certificate of appealability from a habeas corpus
prdceéding will not issue unless the petitioner makes “a
suﬁsténtial showing of the denial of a constitutional right.? 28
U.é.cé § 2253(c)(2). This standard “includes showing that
reéso%able jurists could debate whether (or, for that matter, agree
thét)?the petition should have been resolved in a different manner
or ﬁh%t the issues presented were adequate to deserve encouragement

to proceed further.” Slack v. McDaniel, 120 S. Ct. 1595, 1603-04

(2d00§ (internal quotations and citations omitted). Stated

diffeiently, the petitioner ™“must demonstrate that reasonable

juﬁisﬁs would find the district court’s assessment of the

coﬁst%tutional claims debatable or wrong.” Id.; Beazley V.
Joﬁnsén, 242 F.3d 248, 263 (5th Cir. 2001).

‘ %here denial of relief is based on procedural grounds, the
pegitioner must show not only that “jurists of reason would:find
it;d%batable whether the petition states a valid claim of the
deﬁiai of a constitutional right,” but also that they “would £f£ind
it5j débatable whether the district court was correct in its
pr&ceaural ruling.” Slack, 120 S. Ct. at 1604.

' é district court may deny a certificate of appealability, sua

spénté, without requiring further briefing or argument. See

Aléxaﬁder v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000). For
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reésoés set forth above, this Court concludes that Jjurists of
re%so? would not debate whether any procedural ruling in this case
was éorrect or whether the petition was properly dismissed as
untimély. Therefore, a certificate of appealability will not
iséueé

IV. ORDER

éased on the foregoing, it is hereby

éRDERED that this petition is DISMISSED with prejudice as
bafreé by the one-year statute of limitations; it is further

éRDERED that a certificate of appealability is DENIED; and it
is |

éRDERED that all other pending motions, if any, are DENIED.

%he Clerk’s Office will enter this Order, providing a correct

copy to all parties of record.

SIGNED at Houston, Texas, on this ;iz ay of .. 2023.

WING WERLEIN, JR. _
UNI STATES DISTRICT JUDGE




United States District Court
Southern District of Texas

ENTERED
UNITED STATES DISTRICT COURT November 15, 2023
SOUTHERN DISTRICT OF TEXAS Nathan Ochsner, Clerk

HOUSTON DIVISION

WILLIE MEDINA, also known as

§
GUILLERMO FLORES MEDINA, §
TDCJ #02146747, §
B §
: Petitioner, §

VS .. § CIVIL ACTION NO. H-23-0334
BOBBY: LUMPKIN, §
Respondent. §

ORDER

én October 31, 2023, the Court dismissed Petitioner Willie
Medin;'s petition with prejudice as untimely. Doc. No. 15. In
th%t %ame Order, the Court denied a certificate of appealability.
;gi &ediha has filed an “Objection to Dismiss[al] of Habeas 2254
Moﬁioé for Relief and Reconsider[ation]” under Federal Rules of

ci#ilgprocedure 59(e) and 60(b) (2). See Doc. No. 21.
| éule 59(e) motions “serve the narrow purpose of allowing a

partyi‘to correct manifest errors of law or fact or to present

neﬁlyédiscovered evidence.’'” Waltman v. Int’l Paper Co., 875 F.2d
46&, ;73 (5th Cir. 1989) (citations omitted). Rule 59 (e) cénnot
be ﬁs%d to introduce evidence that was available prior to the entry
of%ju?gment, nor should it be employed to relitigate old issues,

advance new theories or arguments that could have been raised

e. 0., Appenix &



beforé the entry of judgment, or secure a rehearing on the merits.

Templet v. HydroChem Inc., 367 F.3d 473, 478-79 (5th Cir. 2004)

(citaéion omitted); see also Sequa Corp. v. GBJ Corp., 156 F.3d
13é, ?44 (2d Cir. 1998) (holding that a party‘cannot attempt to
obéai% “a sécond bite at the apple” by presenting new theories or
reéli?igating old issues that were previously addressed).
Redon%ideration of a judgment after its entry is an extraordinary
reﬁed? that should be used sparingly. Templet, 367 F.3d at 479.

: énder Rule 60(b), a district court “may relieve a party .
frém % final judgment, order, or proceeding for the following
reésoés: (1) mistake, inadvertence, surprise, or excusable
neéle%t; (2) newly discovered evidence that, with reasonable
diiig%nce, could not have been discovered in time to move for a
neﬁ t%ial under Rule 59(b); (3) fraud (whether previously called
ingriésic or extrinsic), misrepresentation, or misconduct by an
opp;sing party; (4) the judgment is void; (5) the judgment has
beei %atisfied, released, or discharged . . . ; or (6) any other
reaéoé that justifies relief.” Fep. R. Civ. P. 60(b) (2023).

| éedina seeks reconsideration of the Court’s dismissal,
con%e%ding that he is innocent and has new evidence that his trial
judéé%abused his authority when he allegedly falsified the jury’s
que%téon form. He contends that the one-year statute of

limitétions does not apply to this case because he is innocent and



beéau%e the Houston Police Department officers violated his
coéstétutional rights. Doc. No. 21 at 1. He claims that he has
neQ e&idence under Federal Rule of Civil Procedure 60 (b) (2) and
stéte; that he has been pursuing his rights diligently.

. &onetheless, Medina does not submit any “newly discovered
evideéce that, with reasonable diligence, could not have been
diéco?ered in time to move for a new trial under Rule 59(b)” as
woﬁld%be required to proceed under Rule 60(b) (2). He does not
shéw %that any other provision of Rule 60(b) applies or that
exgraérdinary circumstances exist to justify reconsideration of
hié cése under Rule 60 (b) (6).

| io the extent that he re-asserts arguments that the Court
prévi%usly considered and rejected in its October 2023 Memorandum
an&foéder, Rule 59 (e) is not for relitigating old issues, advancing
neQ tﬁeories or arguments that could have been raised before the
ent}yéof judgment, or securing a rehearing on the merits. See
Temélét, 367 F.3d at 478-79. Nothing in his motion alters the
Cert%s conclusion that the petition should be dismissed as barred
by%th; one-year statute of limitations set forth in the Anti-
ter%oéism and Effective Death Penalty Act (the “AEDPA”), Pub. L.

No. 104-132, 110 Stat. 1214 (1996).



%herefore, it is hereby

;RDERED that the petitioner’s “Objection to Dismiss[al] of
Haﬁea; 2254 Motion for Relief and Reconsider[ation]” under Federal
Ru?es%of Civil Procedure 59 (e) (c) and 60(b) (2) (Doc. No. 21) is
DEﬁIEb; it is further

éRDERED that a certificate of appealability is DENIED; and it
isi |

éRDERED that all other pending motions, if any, are DENIED.

The Clerk’'s Office will enter this Order, providing a correct

copy to all partles of record.
f SIGNED at Houston, Texas, on this /ijigEZi;f , 2023

WM%

ING WERLEIN, JR.
UNI STATES DISTRICT JUDGE




