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QUESTION PRESENTED

1. The Fourteenth Amendment to the United States Constitution prohibits
the trial of incompetent persons, and the Sixth Amendment entitles criminal
defendants to the effective assistance of counsel. The question presented is whether
a claim that counsel performed deficiently for Sixth Amendment purposes by failing
to investigate and challenge an intellectually disabled defendant’s competency is
determined by looking at the red flags known to counsel rather than only at

information that could support a competency finding.
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Martin v. State, No. 20D03-2002-PC-000008 (Oct. 5, 2022)

(denying amended petition for post-conviction relief).

Indiana Court of Appeals:
Martin v. State, 2017 WL 2990812 (Ind. Ct. App. July 14, 2017)
(memorandum decision affirming in part and reversing in part ).
Martin v. State, 226 N.E.3d 799 (Ind. Ct. App. 2024)

(affirming denial of post-conviction relief).
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Martin v. State, 232 N.E.3d 646 (Ind. 2024)

(denying discretionary review).
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PETITION FOR WRIT OF CERTIORARI

I. OPINION BELOW

The Indiana Court of Appeals’ opinion is reported at Martin v. State, 226
N.E.3d 799 (Ind. Ct. App. 2024), and is reprinted in Appendix A. The trial court’s
order denying the Amended Petition for Post-Conviction Relief is not reported and is

reprinted in Appendix B.

II. JURISDICTION

The Indiana Court of Appeals’ opinion affirming the trial court’s denial of post-
conviction relief was issued on January 9, 2024. The Indiana Supreme Court denied
Martin’s timely Petition to Transfer on April 4, 2024. The Order denying transfer is
reproduced in Appendix C. The jurisdiction of this Court to review the judgment of
the Supreme Court of Indiana is invoked under 28 U.S.C. Section 1257(a), Martin
having asserted below and asserting herein deprivation of rights secured by the

United States Constitution.

ITI. CONSTITUTIONAL PROVISIONS INVOLVED

The following Amendments to the United States Constitution are integral to

this case:



AMENDMENT VI

In all criminal prosecutions, the accused shall enjoy the right . . . to have the

Assistance of Counsel for his defense.

AMENDMENT XTIV

Section 1. .. nor shall any State deprive any person of life, liberty, or property,

without due process of law; . . .

IV. STATEMENT OF THE CASE

A. Incompetency to Stand Trial, Restoration, Jury Trial, Sentencing, and

Direct Appeal Proceedings.

On October 7, 2011, Esther Martin was charged with Counts 1 and 2, child
molesting, Class A felonies [App. Vol. 2, p. 14]. The case went to trial on July 7 and
8, 2014, and a jury was selected and sworn [Tr. 119-362]. On the second day of trial,
the court received a note from a juror asking if Martin’s mental state had been
assessed. In chambers, the court was then advised a doctor had previously raised
concerns about Martin’s ability to understand the proceedings and communicate
effectively if she testified [Tr. 366]. The court granted defense counsel’s request for a
competency examination and motion for a mistrial [Tr. 366-367]. Two psychiatrists
evaluated Martin and opined she was not competent to stand trial [App. Vol. 3, pp.
21-27]. On November 14, 2014, the court found Martin incompetent to stand trial
and ordered her committed to Madison State Hospital for restoration efforts [Tr. 373;

App. Vol. 3, pp. 29-30]. On February 11, 2015, Madison State Hospital filed reports



finding Martin competent to stand trial, and she was ordered to appear in court [App.
Vol. 3, pp. 31-41].

On January 26 and 27, 2016, the case was tried by jury [Tr. 768-1120]. The
jury found Martin guilty of two counts of child molesting, Class A felonies [Tr. 1120].
On April 21, 2016, the court sentenced Martin to consecutive forty-year terms, for a
total sentence of eighty years [Tr. 1145; App. Vol. 3, pp. 111-112].

The Indiana Court of Appeals affirmed Martin’s convictions but ordered her
total sentence be reduced to forty years. Martin v. State, 2017 WL 2990812 (Ind.
Ct. App. July 14, 2017).

B. Post-Conviction Proceedings and Appeal

On February 21, 2020, Martin filed a Petition for Post-Conviction Relief [PCR
App. Vol. 2, pp. 2-9]. On May 22, 2020, Martin filed an Amended Petition for Post-
Conviction Relief [PCR App. Vol. 2, pp. 25-29]. On November 1, 2021, and January
4, 2022, the court held evidentiary hearings on the Amended Petition [PCR Tr. Vol.
2, pp. 1-179] On October 5, 2022, the court issued an Order denying the Amended
Petition [PCR App. Vol. 2, pp. 113-130]. Appendix B.

The Indiana Court of Appeals affirmed the denial of post-conviction relief.
Appendix A. The Court held: “We agree with the State that, given the two 2015
competency reports, ‘no reasonable attorney would have believed there was a need to
re-challenge Martin’s competency.’ . .. Accordingly, we find, as did the PCR court that
[trial counsel] did not provide deficient performance by failing to seek a competency
hearing before the second trial. Her ineffective assistance of counsel claim based on

failure to request a competency hearing fails.” Martin, 226 N.E.3d at 811.
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Judge Riley dissented. She noted Madison State Hospital’s restoration efforts
focused on teaching Martin legal terminology but their records do not support a
finding that Martin ever demonstrated an understanding of basic legal terminology.
Id at 813-15. The State Hospital’s doctors expressed doubt Martin’s IQ was as low
as her previous full scale I1Q test score of 62, but they never conducted an intellectual
and adaptive functioning test. Id. at 814. The dissent further observed trial counsel
did not question or examine Madison State Hospital’s documents, challenge their
doctors’ conclusions, or contact the experts who declared Martin incompetent for her
first trial. Id. at 815. The dissent concluded: “The record is rife with warning signs
that Martin’s competency to stand trial should have been placed in doubt based on
her intellectual disability, yet, despite all these indications, [trial counsel] failed to
pursue a competency hearing. Unlike the majority, I conclude that any reasonable
attorney, faced with these facts, would have believed there was a need to rechallenge
Martin’s competency.” Id.

Martin filed a Petition to Transfer to the Indiana Supreme Court. On April 4,

2024, the Indiana Supreme Court denied transfer by a vote of 3-2. Appendix C.

V. REASONS FOR GRANTING THE PETITION

A. The Indiana State Court’s Review of Deficient Performance Marks a Split
from the United States Court of Appeals for the Seventh Circuit.

The Indiana appellate court’s review of whether trial counsel performed
deficiently marks a split from the Seventh Circuit Court of Appeals’ review of similar
claims. The Indiana court’s Strickland v. Washington, 466 U.S. 668 (1984), deficient

4



performance analysis afforded Martin lesser protection than she would receive under
Brown v. Sternes, 304 F.3d 677 (7th Cir. 2002), and Newman v. Harrington, 726 F.3d
921 (7th Cir. 2013). See United States ex rel. Newman v. Rednour, 917 F.Supp.2d
765, 774-77 (N.D. Il11. 2012) (applying Brown and granting relief to an intellectually
disabled state prisoner with an IQ of 62).

In holding counsel did not perform deficiently by failing to look into Martin’s
competency to stand trial in 2016, the Indiana Court of Appeals focused upon the
existence of two competency evaluations authored by the State Hospital’s doctors
prior to Martin’s release upon “restoration” in 2015. The Court of Appeals reasoned
that, “given the two 2015 competency reports [from Madison State Hospital doctors],
no reasonable attorney would have believed there was a need to re-challenge Martin’s
competency.” Martin, 226 N.E.3d at 811 (quotation omitted). The Court of Appeals
effectively determined that, for the purpose of examining deficient performance,
counsel’s failure to investigate and litigate competency meets an “objective standard
of reasonableness based on prevailing professional norms” if evidence exists which
could support a finding of competency—in this case, the 2015 reports from the State
Hospital doctors. Id.

This 1s inconsistent with Brown, 304 F.3d at 677, and Newman, 726 F.3d at
921. In Brown and Newman, habeas corpus cases addressing Strickland claims
brought by state prisoners, the Seventh Circuit Court of Appeals reviewed allegations
that attorneys should have taken additional steps to investigate their clients’
competency and then request competency hearings. In those cases, although counsel
obtained information prior to trial that led counsel to believe the defendant was
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competent, the Seventh Circuit made clear counsels’ duty to follow up on red flags
calling into question a client’s competency and that failure to investigate and request
a competency hearing accordingly amounts to deficient performance. Newman, 726
F.3d at 932-35; Brown, 304 F.3d at 693-96.

In Brown, counsel alerted the court to concerns about the defendant’s
competence after learning the defendant had been previously found “unfit for trial”
and received psychotropic medication. 304 F.3d at 682. Counsel told the court she had
“difficulties” communicating with the defendant and needed to examine his
psychiatric records. Id. Without the benefit of the treatment records or other
historical information about the defendant, doctors evaluated the defendant’s
competency and found him competent. Id. at 682-84. The court found the defendant
competent for trial. Id. at 684. A substitute public defender, unaware of the
defendant’s psychiatric history except for the expert report upon which the court
relied in finding the defendant competent, represented the defendant at trial. Id. at
684-85. In reviewing whether counsel performed deficiently by failing to further
investigate and challenge the defendant’s competency, the Seventh Circuit wrote,
“Attorneys have an obligation to explore all readily available sources of evidence that
might benefit their clients.” Id. at 693. “[W]here a defense attorney has received
information from a reliable source that his client has had a history of psychiatric
problems, but failed to adequately investigate this history, counsel failed to provide
effective assistance.” Id. at 694 (emphasis omitted). Because counsel knew the
defendant was previously found incompetent, had difficulty communicating with the
defendant, and informed the court that there was “an issue of sanity,” the Seventh

6



Circuit held counsels’ failure to review the defendant’s medical records and renew a
request for a second examination of the defendant fell below an objectively reasonable
standard of performance. Id. at 693-96.

In Newman, the Seventh Circuit reviewed facts very similar to the evidence in
Martin’s case. In Newman, an intellectually disabled defendant was tried after his
attorney failed to investigate whether his mental impairment rendered him
incompetent and, accordingly, failed to request a fitness hearing. 726 F.3d at 922.
Newman, like Martin, had a tested 1Q of 62, a lengthy history of educational
deficiencies, was unable to handle money or make change, and had a parent who
shared concerns with his attorney about his intellectual impairment. Id. at 922, 924.
Examining whether counsel performed deficiently by failing to investigate
competency, the Seventh Circuit noted that counsel’s explanation for discounting
incompetency was that counsel did not have concerns about Newman’s fitness after
speaking with him. Id. at 926. Further, counsel thought the defendant was fit, or
competent, in part because hospital records did not flag a concern about mental
impairment. Id. Holding that counsel performed deficiently by failing to investigate
Newman’s fitness and request a fitness hearing, the Seventh Circuit looked beyond
the information known to counsel that might support a finding of fitness—counsel’s
personal observations of the defendant during their conversations and counsel’s
knowledge that the defendant was enrolled in a program and that hospital records
did not flag a concern about mental impairment—to the additional information
known to counsel that “would raise red flags about Newman’s fitness for trial.” Id. at

933.



Thus, under both Brown and Newman, the examination of whether counsel
performed deficiently by failing to investigate and litigate competency does not turn
on whether evidence exists that could support a finding of competency. Rather, the
analysis of deficient performance must examine what additional information—“red
flags”— counsel had that called into question the defendant’s competency. Where
there is “information making it clear that [a defendant] had a history of serious

&

mental deficiencies,” “[tlhe Seventh Circuit cases in this realm instruct that the
absolute bare minimum for a lawyer in these circumstances is to investigate and
learn facts that reasonably “quiet[] the misgivings.” Rednour, 917 F.Supp.2d at 776-
77 (quoting Galowski v. Berge, 78 F.3d 1176, 1180 (7th Cir. 1996)).

The Indiana Court of Appeals’ majority opinion ended its evaluation of the
reasonableness of counsel’s performance with the existence of the State Hospital
doctors’ 2015 reports. Martin, 226 N.E.3d at 811. Under Brown and Newman, though,
the Court should have looked beyond those reports to the multiple red flags known to
counsel that called into question Martin’s competency to be tried in 2016. See Martin,
226 N.E.3d at 813-15 (Riley, J., dissenting). As the dissent in this case argued,
“Commencing with a juror instigating the finding that Martin was incompetent to
stand trial by handing a note to the trial judge questioning her competency during
the first trial, there were numerous red flags waving prominently in front of counsel

throughout these proceedings. [Counsel]l nonetheless closed his eyes and ignored

them.” Id at 814-15.



B. The Question Presented is Important and is Likely to Recur.

The question presented is important and warrants review by this Court. This
case, at its core, is about protecting the Fourteenth Amendment due process right of
intellectually disabled criminal defendants to be tried only if they are competent and
about the Sixth Amendment’s guarantee that such defendants’ right to due process
will be safeguarded by counsel who adequately identify and challenge competency
problems.

The Fourteenth Amendment right to due process prohibits the trial and
conviction of criminal defendants who are incompetent. “[Tlhe conviction of an
accused person while he [or she] is legally incompetent violates due process, and ...
state procedures must be adequate to protect this right.” Pate v. Robinson, 383 U.S.
375, 378 (1966). Where a state court has “failed to provide the constitutional
minimum of protection,” “[tlhe expenditure of scarce judicial resources and the
Intrusion into state affairs” is more justified than in situations where a state court
has “gone too far in protecting a federal right... .” Harris v. Reed, 489 U.S. 255, 267
(1989) (Stevens, J., concurring). This is because “the federal courts—and particularly
this Court—have a primary obligation to protect the rights of the individual that are
embodied in the Federal Constitution.” Id.

As discussed above, the test employed by the Indiana appellate court for
evaluating whether counsel performs deficiently by failing to investigate and
challenge an intellectually disabled defendant’s competency provides lesser
protection for Indiana state-court defendants than defendants and petitioners able to
access review by the Seventh Circuit Court of Appeals. And the right ultimately

9



eroded by this lesser protection—the Fourteenth Amendment due process right to be
tried only when competent—has been recognized by this Court as being of the utmost
importance for ensuring fair trials:

For the defendant, the consequences of an
erroneous determination of competence are
dire. Because he lacks the ability to
communicate effectively with counsel, he
may be unable to exercise other rights
deemed essential to a fair trial. After
making the profound choice whether to
plead guilty, the defendant who proceeds to
trial will ordinarily have to decide whether
to waive his privilege against compulsory
self-incrimination by taking the witness
stand; if the option is available, he may
have to decide whether to waive his right to
trial by jury; and, in consultation with
counsel, he may have to decide whether to
waive his right to confront his accusers by
declining to cross-examine witnesses for
the prosecution.

With the assistance of counsel, the
defendant also 1s called upon to make
myriad smaller decisions concerning the
course of his defense. The importance of
these rights and decisions demonstrates
that an erroneous determination of
competence threatens a fundamental
component of our criminal justice system—
the basic fairness of the trial itself.

Cooper v. Oklahoma, 517 U.S. 348, 364 (1996) (cleaned up).

The question presented by this case is also likely to recur. Intellectually
disabled criminal defendants, along with defendants suffering from mental illness,
are referred for competency restoration services at a rate of approximately one-third.

Colleen Morrison, Note, The Continued Indefinite Incarceration of Indiana’s

10



Incompetent Defendants Post-Jackson, 54 Ind. L.Rev. 719, 732 (2021).
Competency restoration services in the criminal context are not mental health
treatment. Id. at 726. Rather, “competency restoration services ‘coach defendants to
get through a trial ... .” Id. at 726-27 (quoting Elena Schwartz, Restoring Mental
Competency: Who Really Benefits? CRIME REP. (Aug. 8, 2018),
https://thecrimereport.org/2018/08/08/restoring-mental-competency-who-really-
benefits/). As a result of the manner in which competency restoration services are
conducted,

it may be the case that the defendant does
not actually understand the nature of the
charges pending against him or her or the
mechanisms of trial, but rather, in an
effort ‘to escape confinement,” can parrot
back the information learned during their
lessons at the state psychiatric hospital.
The defendant’s ability to do so may lead
to premature and erroneous
determinations regarding the efficacy of
competency restoration services, meaning
that the defendant, who is actually still
incompetent, but presents as competent,
1s returned to jail ahead of trial with
substantial likelihood that the issue of
competency will be raised once again.

Id. at 727 (citing Graham S. Danzer et al., Competency Restoration for Adult Defendants in
Different Treatment Environments, 47 J. Am. Acad. Psychiatry & L. 1, 3 (2019),
http://jaapl.org/content/jaapl/early/2019/02/08/JAAPL.003819-19.full.pdf; Margaret
Wilkinson Smith, Note, Restore, Revert, Repeat: Examining the Decompensation Cycle and Due
Process Limitations on the Treatment of Incompetent Defendants, 71 Vand. L.Rev. 319, 328

(2018)).
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This Court has recognized that competency is not a static condition. It is of no
moment that a defendant was at some point competent or thought to be competent;
rather, a defendant must be competent at the time of trial. Drope v. Missouri, 420
U.S. 162, 181 (1975). In Indiana, whenever a criminal defendant is found incompetent
pursuant to Indiana Code section 35-36-3-1, committed to the Division of Mental
Health and Addiction for restoration services as required by Indiana law, and
ultimately “restored” and returned to the trial court for further criminal proceedings
pursuant to Indiana Code section 35-36-3-2—whether or not that restoration is
fleeting—there will necessarily be some evidence that would support a finding of
competency. This is so because, before the defendant may be sent back to the trial
court to face continued criminal proceedings, either the superintendent of the state
hospital or the director or medical director of the third party institution to which the
defendant was committed must certify to the court that the defendant has “attain(ed]
the ability to understand the proceedings and assist in the preparation of the
defendant's defense.” Ind. Code § 35-36-3-2. Under the deficient performance test
employed by the Indiana appellate court in this case, the existence of this certification
insulates counsel from the duty to investigate red flags that otherwise call into

question the defendant’s competence.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Date: June 20, 2024
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Deputy Public Defender
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Case Summary

Esther S. Martin was charged in 2011 with two counts of Class A felony child
molesting. Her 2014 jury trial ended in a mistrial after a juror sent a note to the
judge asking if Martin’s mental state had been assessed. Ultimately, the trial
court found Martin incompetent to stand trial, and Martin was committed to a
state hospital for restoration efforts. In early 2015, two treating doctors at the
hospital reported that Martin had become competent to stand trial, and she was
retried to a jury in 2016, found guilty as charged, and sentenced to two
consecutive forty-year terms. On direct appeal, this court affirmed Martin’s

convictions but ordered that the sentences be served concurrently.

Martin filed an amended petition for post-conviction relief (PCR), which the
court denied. Martin now appeals, claiming that her trial counsel provided
ineffective assistance (1) by failing to re-challenge Martin’s competency prior to
the 2016 trial, (2) by failing to present mitigating evidence at sentencing
pertaining to Martin’s intellectual functioning, and (3) by failing to object at
sentencing to the State’s argument that Martin’s family or community knew she

had sexual tendencies but failed to protect children from her.

We affirm.!

' We held oral argument at the Court of Appeals Courtroom on November 16, 2023. We commend counsel
on their oral and written advocacy.

Court of Appeals of Indiana | Opinion 22A-PC-2574 | January 9, 2024 Page 2 of 34



Facts & Procedural History

Martin, born in 1984, was removed from her birth parents at around fifteen
months of age and placed in foster care with Andrew and Arlene Martin (the
Martins), who adopted Martin when she was about four years old.> The

Martins are Old Order Mennonite and have five children, all adopted.

Martin exhibited developmental delays as a child. She attended a Mennonite
school and required special attention both academically and to address issues of
impulsivity and acting out. Martin was required to repeat the fifth grade, and
she did not continue with education past eighth grade, although that was not
uncommon in her community. Thereafter, she lived with her parents in rural
Elkhart County, helping with household chores. Martin never worked outside

the home.

At some point, the Martins began providing childcare in their home to six or so
children, including the victim in this case, B.H., who began going to the
Martins’ home as a toddler. Martin was about eighteen years old at the time
and helped provide the childcare. As found in our memorandum opinion on

direct appeal:

In January 2011, B.H. told his father that Martin had been
touching him iappropriately. At this time, B.H. was ten years
old, and Martin was twenty-six. B.H. believed that the touching
began when he was six or seven years old. B.H. said that the first

2 They also adopted Martin’s younger sister, Barbara.

Court of Appeals of Indiana | Opinion 22A-PC-2574 | January 9, 2024 Page 3 of 34



occasion occurred when he was in the bathroom, and Martin
came in, closed the door, and kissed his “privates.” Further
similar incidents involving Martin kissing B.H.’s genitals or
putting his penis in her mouth occurred once or twice a week
over the next few years. B.H.’s parents reported his statements to
police, who then arranged to interview Martin.

Before the [January 11, 2011] interview, Martin’s father told
Detective Ryan Hubbell of the Elkhart County Sheriff’s
Department that Martin communicated at the level of a twelve-
year-old child. ... Detective Hubbell went through each of the
rights individually and attempted to explain them to Martin in
language she would understand. . . . After initialing that she
understood each of the rights and signing a waiver of her rights,
Detective Hubbell began questioning Martin.

Throughout the eighty-minute-long interview, Martin
consistently and repeatedly denied ever touching B.H. in a sexual
manner. She did say that B.H. once tried to look up her dress
and that she scolded him, and on at least one other occasion,
B.H. brushed up against her and touched her and she again
scolded him. . . . Martin consistently referred to penises as “pee
pees,” and at one point asked Detective Hubbell why he was
repeatedly talking about “peanuts.” Detective Hubbell explained
that penises were the same as “pee pees.” Martin also said it
made her “feel like throwing up” to think about kissing a penis.

Also during the interview, Martin said that ten to fifteen years
ago she had a “problem” about wanting to touch the “pee pees”
of children brought to her mother’s daycare but that she had
grown out of it.
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Martin v. State, No. 20A05-1605-CR-1016 (Ind. Ct. App. July 14, 2017)
(citations to record omitted). On October 7, 2011, the State charged Martin

with two counts of Class A felony child molesting related to acts with B.H.

First Trial

After Martin was charged, trial counsel Thomas Leatherman (Leatherman)
referred her to clinical psychologist Gerald Wingard, PhD for psychological
testing. Dr. Wingard met with Martin in December 2011 and administered,
among other things, the Wechsler Adult Intelligence Scéle —III (WAIS) to
determine her intellectual and cognitive functioning level. Results indicated
that Martin’s full scale IQ was 62, which “occurs at the Mildly Mentally

Deficient” range of intelligence. Direct Appeal Confid. Exhibits Vol. I at 4.

The matter proceeded to jury trial on July 7, 2014. Prior to voir dire, the court
heard argument on Martin’s pending Motion for Special Assistance, which
asserted that Martin “functions between 4th and 8th grade levels” and requested
that Martin’s mother, Arlene, be allowed in the court room and seated close
enough to Martin so that they “can have meaningful conversations about the
process of the trial.” Direct Appeal Confid. Appendix Vol. 3 at 18. The trial court
granted the motion to the extent that it would allow someone to sit with Martin
and provide the requested assistance, although not Martin’s mother as the State

indicated the possibility of calling her as a witness.

After voir dire, a juror sent a note to the judge asking if Martin’s mental state

had been assessed. The court and counsel for both parties met in chambers,
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and Dr. Wingard was consulted over the phone. On Leatherman’s motion, the
court declared a mistrial and ordered competency evaluations by Gary Seltman,
M.D. and LaRissa M. Chism-Buggs, M.D., who separately evaluated Martin in
September 2014. In their respective reports, each found Martin not competent

to stand trial.

Dr. Seltman’s report stated that Martin had a “poor command of the judicial
process and players involved,” “a fairly poor understanding of the
consequences” if found guilty, and “did not appeaf to fully appreciate the
seriousness of the charges against her.” Id. at 22. Dr. Chism-Buggs found that
Martin had “a basic appreciation of right versus wrong and can differentiate
between lying and telling the truth” and had a very basic understanding of the
charges against her, the adversarial nature of the judicial system, and of her
attorney working on her behalf, but “lack[ed] an appreciation of the
proceedings against her” such that she would be unable to assist her attorney in

her own defense. Id. at 27.

In October 2014, Dr. Wingard also submitted a report to the court based on his
December 2011 testing of Martin. He reported that Martin’s results placed her
in the first percentile and that individuals in that range learn slower, tend to
misunderstand and misperceive situations and depend on others for solutions or
directions, their social interactions are immature, and their memory for specific
types of information and ability to consider consequences is usually weak.

Direct Appeal Confid. Exhibit Vol. II at 6. He opined that Martin lacked “the
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necessary ability and skills to assist in her defense” and was not competent to

stand trial. Id. at 7.

Commitment

In November 2014, the trial court committed Martin to the Division of Mental
Health and ordered the superintendent to certify within ninety days whether
Martin had a substantial probability of obtaining comprehension sufficient to
understand the proceedings and make a defense in the foreseeable future.
Martin was admitted to Madison State Hospital (MSH) on December 8, 2014,

for treatment and evaluation.

Martin was evaluated by Vincent Porter, M.D., who created a psychiatric
treatment plan for Martin. According to MSH records, the stated “goal” for
Martin was that she “will know and have a basic understanding of conditions
for participating in her own defense,” understand the charges against her, the
potential consequences, and the trial process. PCR Confid. Exhibits Vol. 1 at 175.
The 1dentified “objective” was that Martin would be able to “sit for and
participate in a competency evaluation on legal terms administered by the Legal
Education Facilitator/Co-facilitator scoring a 70% or above by being able to
define the definitions and/or roles of the courtroom personnel in her own
words.” Id. In December, January, and into early February 2015, Martin
participated in the Legal Education Group, where she received education about
legal terms and processes, was given homework, and was regularly evaluated to

check progress. On January 28, the facilitator of the Legal Education Group
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reported that Martin had received a score of 90.2%, and she recommended that

Martin be seen for a competency evaluation.

In early February 2015, Martin was evaluated by two MSH doctors — first by
Gina Benz, PsyD and, a week later, by Dr. Porter — with each concluding that
Martin’s competency had been restored. Dr. Benz administered the Evaluation
of Competency to Stand Trial-Revised (ECST-R) and reported that Martin
“presents with a good factual and rational understanding of the courtroom
proceedings, court participants, and her role in the trial” and “evidences a good
understanding of and ability to consult effectively with her counsel in her
defense.” Direct Appeal Confid. Appendix Vol. 3 at 35. In addressing Martin’s
documented limited intellectual functioning, Dr. Benz opined that “it appears
her I1Q score is an underrepresentation of her abilities within the realm of being

competent to stand trial in defense of her current legal issues.” Id.

Dr. Porter’s report similarly expressed skepticism about Martin’s prior IQ score,
agreeing that her intelligence was “below average” but that “her low intellect
IQ of 62 is either underestimated or does not strongly correlate with her ability
to comprehend court proceedings and legal terminology. Her memory is intact.
She is coherent and without psychosis.” Id. at 39, 40. Both doctors referred to
and relied 1n part on the group facilitator’s report that Martin had scored 90.2%

on a recent legal terminology test.

Court of Appeals of Indiana | Opinion 22A-PC-2574 | January 9, 2024 Page 8 of 34



—
:ﬂf
0y

i

(17}

Second Trial

The case proceeded to jury trial on January 26 and 27, 2016.° Prior to trial,
Leatherman filed a motion to suppress Martin’s January 2011 interview with
Detective Hubbell, arguing that Martin’s waiver of rights was not freely and
voluntarily made because, due to her mental deficiencies, she did not fully
understand the waiver of Miranda rights or understand the significance of it. At
the suppression hearing, Dr. Wingard and Martin’s parents testified for the
defense,* and Detective Hubbell testified for the State. The trial court denied
the motion to suppress, recognizing that Martin had diminished mental
capacity but concluding that she knowingly and voluntarily waived her Miranda

rights.

At trial, the State presented the testimony of Detective Hubbell, B.H., and his
parents. A redacted version of Martin’s interview with Detective Hubbell was
played for the jury. The defense called Martin’s sister, Barbara, to testify.
Following the close of evidence, the court read the following stipulation to the
jury: (1) psychologist Dr. Wingard evaluated Martin in 2011 and she “was
found to have an IQ of 62 and a diagnosis of Mild Mental Retardation,” and (2)
psychiatrist Dr. Porter evaluated her in 2015 and found her to be “higher

functioning than Mild Mental Retardation and gave a diagnosis of Low

* The trial judge for the second trial was not the same as in the first trial.

4 The court allowed Dr. Wingard’s October 2014 report to be admitted into evidence for purposes of Martin’s
IQ scores in December 2011 but struck the portion of the report in which he opined on Martin’s competency.
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Intellectual Functioning, which is a modest upgrade[.]” Direct Appeal Confid.
Appendix Vol. 3 at 90; Direct Appeal Transcript Vol. V at 68. After the close of
evidence, Leatherman requested and received permission from the court to
allow Martin to consult with her parents about whether to testify. Martin

thereafter stated on the record her decision not to testify.

During closing argument, the State urged that, although Martin had lower
intellectual functioning, she knew right from wrong, took advantage of B.H.
when opportunities would arise, and exhibited self-preservation skills when
talking to Detective Hubbell, as she controlled what information she disclosed
and only released more once Detective Hubbell told her he knew about certain
incidents from her parents. Leatherman questioned B.H.’s credibility and
suggested that he took advantage of Martin because she was low functioning.

The jury found Martin, then age thirty-two, guilty as charged.

Sentencing

At the sentencing hearing, Leatherman presented argument only, asserting that
mitigating circumstances existed, including the recognized mental challenges
that Martin had faced all her life. Leatherman argued that the court should also
consider as mitigating that Martin had no prior criminal history, was adopted
and raised in a strict religious community, and had family and community
support throughout the process. Direct Appeal Transcript Vol. V at 130.

Leatherman asked the court to impose a minimum sentence.
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The State called B.H.’s father to testify. Thereafter, the State argued that while
Martin does not have an official criminal record, there were prior incidents of
sexual misconduct of which her parents were aware. As is relevant here, the

prosecutor then stated:

There was awareness, an absolute awareness, of sexual deviant
tendencies on the part of Esther Martin, and yet no one did
anything to protect other children from her.

1d. at 138. The State maintained that, given the other, known incidents that

went unchecked, Martin’s lack of criminal history had “little value.” Id.

The State further argued that, although Martin had a diminished mental
capacity, she was a “master manipulator” and “self-serving opportunist,”
waiting to engage in acts until adults were not present, she violated a position of
trust, and, during the time she was at MSH, she inappropriately touched a peer,
despite being specifically instructed to stay away from that person. Id. at 138,

142. The State asked the court to impose consecutive forty-year sentences.

The court recognized the existence of aggravators and mitigators but found that
the aggravators “far outweighed” the mitigators. Id. at 146. The court viewed
Martin as an “opportunist,” having contact with B.H. when no one was
around. Id. at 145. The court sentenced Martin to consecutive forty-year

terms.
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Direct Appeal

Martin appealed, asserting two issues: (1) the trial court should not have
admitted into evidence her recorded interview with Detective Hubbell, and (2)
her sentence was inappropriate. This court found that even if her interview
with Detective Hubbell was conducted in violation of Miranda, such error was
harmless, as she never confessed during the interview, B.H. testified about
Martin’s repeated sexual abuse, and B.H.’s forensic interview was also
admitted. Martinv. State, 20A05-1605-CR-1016 (Ind. Ct. App. July 14, 2017).

A majority of the court reduced her sentenced to concurrent forty-year terms.’

PCR Proceedings

In February 2020, Martin filed a pro se petition for post-conviction relief, which
was later amended, by counsel, on May 22, 2020. Martin’s amended PCR
petition alleged that she received ineffective assistance of trial counsel on
sixteen bases, including as is relevant here: (1) Leatherman did not request a
hearing on Martin’s competency to stand trial prior to her January 2016 trial;
(2) he did not investigate and present mitigating evidence at sentencing; (3) he
did not object to the State’s argument at sentencing concerning inaction taken
by her family and community to protect children from Martin’s known
tendencies; and (4) he did not argue at sentencing that Martin should receive

credit against her sentence for the time she was confined at MSH prior to trial.

5 The dissent believed that a thirty-year sentence was appropriate given that Martin had undisputed mental
limitations, “was found to be incompetent to stand trial at one time,” and had no criminal history. Id. at *5.
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Martin’s PCR petition alleged that appellate counsel was also ineffective,
including for failing to assert that Martin should have received credit against her

sentence for her time at MSH.

The PCR hearing began on November 1, 2021 and continued to January 4,
2022. Martin called twelve witnesses, including Dr. Wingard, Drs. Chism-
Buggs and Seltman (who found Martin incompetent in September 2014),
Leatherman, appellate counsel, Martin’s parents, her sister, a friend, and two
teachers. Martin also presented the testimony of psychologist James Cates,
Ph.D., who had reviewed Martin’s records from MSH and the evaluations of
MSH Dirs. Porter and Benz. The reports of Drs. Wingard, Chism-Buggs,
Seltman, and Cates were admitted into evidence, along with Martin’s medical

records from MSH and her school records.

Dr. Wingard testified that people with Martin’s level of intellectual functioning
get confused, do not have strong memory capability, and often defer to
authority such as “if something is told to them often enough, they’re going to
believe it.” PCR Transcript at 33. Drs. Chism-Buggs and Seltman addressed
their respective 2014 court-ordered evaluations of Martin in which they found
Martin not competent to stand trial. Dr. Chism-Buggs stated she did not notice
any indicators of malingering or exaggerating when she evaluated Martin. Dr.
Seltman estimated that he had conducted around 500 competency evaluations,
and, of those, he found in about 95% of cases that the individual was
competent. He explained that, in concluding that Martin was not competent,

he felt that she did not fully appreciate the seriousness of the charges, did not
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understand the consequences, and did not understand “what’s going on with
the process.” Id. at 160. His testimony noted that intellectual disabilities are

not treatable through medication or psychiatric treatment.

Dr. Cates, who possessed experience working with Old Order Mennonite and
Amish populations, stated in his report that Martin’s diminished mental
capacity combined with the Mennonite background and cultural practices all
contributed to limitations in Martin’s ability to participate in her own defense.
He criticized the treatment Martin received at MSH, viewing it as being “drilled

basically” on memorization of words and their meanings. Id. at 75.

Dr. Cates’s report addressed the MSH records, including Legal Education
Group’s participation records. He observed that there was no way to confirm
whether Martin actually “met the [required] 70% retention criteria” and
highlighted that on February 5, 2015 — which was after her February 2
evaluation by Dr. Benz but before Dr. Porter’s evaluation — Martin recalled
only 58% of terms with no prompts and 25% still required five verbal prompts.
PCR Confid. Exhibits Vol. 1 at 44. Dr. Cates pointed out that, despite these
scores, Dr. Porter subsequently relied, in part, on the facilitator’s report that

Martin had achieved a 90.2% score on definitions.

Dr. Cates also noted that Dr. Porter utilized “the McGarry criteria,” which
involved asking Martin a series of questions to ascertain her understanding of

legal matters, and that the American Academy of Psychiatry’s 2007 Practice
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Guideline for the Forensic Psychiatric Evaluation of Competence to Stand Trial

characterized the McGarry criteria as weak and unreliable.

As to Dr. Benz, Dr. Cates observed that she did not administer any screening
test of intellectual functioning yet opined that Martin’s intelligence was higher
than the 62 IQ score. Dr. Cates pointed out that although Dr. Benz
administered a recognized competency assessment instrument, ECST-R, she

did not report the specific scores.

Dr. Cates testified about his own meeting with Martin on May 21, 2021, during
which he administered a variety of assessments, including the ECST-R
evaluation that Dr. Benz had used. In contrast to her conclusions, Dr. Cates
determined that Martin’s scores reflected “a severe impairment in her ability to
consult with counsel, and significant difficulty engaging in rational
understanding of courtroom proceedings” and “a moderate impairment in her
factual understanding of the courtroom.” Id. at 50. When Dr. Cates tested
Martin with the same legal terms that the MSH Legal Education Group had
used, Martin knew about half of the thirty terms. Dr. Cates viewed these results

as “dismal, at best.” Id. at 53.

Dr. Cates’s report opined that MSH failed to use available tools to determine
Martin’s competency and instead relied on “outdated measures and clinical
inference alone” to declare she had been restored to competency. Id. at 54. He
concluded that Martin’s competency was never restored and she was re-tried

although equally as incompetent as she was at the time of the first trial.
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Each of Martin’s parents testified that they saw no improvement in Martin’s
functioning or capabilities upon her release from MSH. Two teachers testified
to Martin’s struggles at school and, when asked about Martin’s strengths as a
student, each responded, “Recess.” PCR Transcript at 129, 132. Martin’s sister
and a childhood friend each discussed Martin’s lower functioning, need for

assistance, and childlike behavior.

Leatherman testified that he had been an attorney for approximately fifty years,
with his practice focused primarily on criminal and domestic cases. Although
he had tried thousands of cases and handled many child molestation cases over
the years, he recalled having only one other case in which the defendant’s
competency was at issue. He testified that after he received the two MSH
reports stating that Martin’s competency had been restored, he did not contact
those doctors, and he did not reach back out to Drs. Seltman or Chism-Buggs,

although he did have one or more telephone conversations with Dr. Wingard.

Leatherman stated that he argued for mitigating circumstances at sentencing
but did not call witnesses because

[n]o one informed me that they had any witnesses that they

wanted me to call. I wasn’t made aware of any information we

could provide to the Court that I thought would be helpful that
[the court] didn’t already have.

If T had been advised that there was some witness that wanted to
provide some information about [Martin] that I thought would
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be helpful, I would have indeed called her or called the witness.
But I was not provided with any. And I couldn’t think —
[Martin] didn’t have a job outside of her home. Her parents have
already testified. We had her school records. . . . [W]e had her
intelligence issues, and that was all in front of the Court.

Id. at 52.

As to the State’s argument at sentencing that there was an awareness by others
of Martin’s sexual deviant tendencies yet no one did anything to protect

children from her, Leatherman acknowledged that generally sentencing is to be
based on the individual defendant but he was not particularly concerned about

the State arguing a “collective kind of guilt.” Id. at 54.

The parties submitted proposed findings and conclusions, and on October 5,
2022, the PCR court issued a sixteen-page order, which determined that neither
trial nor appellate counsel was ineffective.® As is relevant to the current claims

of ineffective assistance of trial counsel, the court’s order found:

33. Petitioner opines that counsel should have been aware that
she lacked the ability to understand the proceedings and assist in
her defense in January 2016 because she had already been
determined incompetent to stand trial in January 2015 based on
low cognitive function. However, later in 2015, two doctors at
[MSH] found that Petitioner did understand courtroom
proceedings, had the ability to consult effectively with her
counsel, and did not currently demonstrate mental health

6 The PCR court issued an Amended Abstract of Judgment to reflect jail credit plus good time credit for the
69 days spent at MSH for restoration efforts.
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symptoms or intellectual deficits that would interfere with her
ability to participate in her defense at that time. In other words,
the reports indicated that Petitioner had been restored to
competency. ... Furthermore, a low IQ does not necessarily
indicate an inability to comprehend legal proceedings. . .. No
contemporaneous evidence existed that cast doubt on Petitioner’s
competence at that time. To the contrary, the evidence was that
Petitioner was then competent to stand trial in January 2016.
This is true even in light of Dr. Cates’ testimony at the post
conviction hearing regarding tests he had performed in 2021. Dr.
Cates simply presented another opinion based on different test
results that were not available to counsel in 2016 . . . Members of
Petitioner’s family and friends testified at the post conviction
hearing as to Petitioner’s “child likeness” struggles in school,
inability to manage funds or go grocery shopping and poor
reading. None of these amounted to evidence supporting that
Petitioner was incompetent to stand trial. Counsel’s failure to
further investigate whether Petitioner was competent to stand
trial and seek another competency evaluation between
Petitioner’s release from [MSH] and her January 2016 trial did
not amount to ineffective assistance of counsel.

42. Petitioner avers that trial counsel was ineffective at
sentencing for failing to investigate and present mitigating
evidence[.] ... Petitioner admitted that her counsel argued the
existence of mitigating circumstances at sentencing, however,
contends he should have gone further and presented witnesses
and exhibits on her behalf. . . . Petitioner [] argues that had
counsel investigated further, he may have discovered an expert
such as Dr. Cates, who could have reviewed the prior
competency evaluations completed by [MSH] and testified from
a different perspective. Trial counsel testified at the post
conviction hearing that no one ever informed him of any
witnesses they wanted to call, Petitioner did not have a job
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outside the home, that her parents had already testified, and her
intelligence issue[s] were already before the Court. In other
words, there was nothing left for anyone to say. Counsel had no
reason to investigate further. The decision not to call a witness
whose testimony is cumulative does not constitute ineffective
assistance of counsel.

43. Petitioner asserts that her trial counsel was also ineffective for
failing to object to the State’s argument at sentencing . . . that
Petitioner’s family and community failed to protect children from
Petitioner even when they had awareness of sexual deviant
tendencies on the part of Petitioner. . .. Petitioner contends that
the sentence imposed would have been different had trial counsel
objected to this line of argument. The record reflects that this
argument was one of many aggravating factors presented to and
already known by the Court. This one circumstance would not
have made any difference as to the sentence.

PCR Appendix at 120-121, 125-27. The PCR court rejected Martin’s claim that,
even if the errors did not individually rise to the level of ineffective assistance of

counsel, the cumulative effect amounted to ineffective assistance.

Martin now appeals. Additional information will be provided below as needed.

Discussion & Decision

Standard of Review

Post-conviction proceedings are not a “super appeal.” Barberv. State, 141
N.E.3d 35, 41 (Ind. Ct. App. 2020), trans. denied. They provide a narrow
remedy to raise issues that were not known at the time of trial or were

unavailable on direct appeal. Id. The petitioner must establish her claims by a
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preponderance of the evidence. Ind. Post-Conviction Rule 1(5). A petitioner
who has been denied relief faces a rigorous standard of review. Dewitt v. State,

755 N.E.2d 167, 169 (Ind. 2001).

To prevail, the petitioner must show that the evidence as a whole
leads unerringly and unmistakably to a conclusion opposite that
reached by the post-conviction court. When reviewing the post-
conviction court’s order denying relief, we will not defer to the
post-conviction court’s legal conclusions, and the findings and
judgment will be reversed only upon a showing of clear error—
that which leaves us with a definite and firm conviction that a
mistake has been made. The post-conviction court is the sole
judge of the weight of the evidence and the credibility of
witnesses.

Barber, 141 N.E.3d at 41 (internal quotations and citations omitted).

To prevail on a claim of ineffective assistance of counsel, the petitioner must
show that (1) counsel’s performance was deficient, and (2) counsel’s

performance prejudiced the defendant. Id. at 42.

A counsel’s performance is deficient if it falls below an objective
standard of reasonableness based on prevailing professional
norms. To meet the test for prejudice, the petitioner must show
that there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have
been different. A reasonable probability is a probability sufficient
to undermine confidence in the outcome. Failure to satisfy either
prong will cause the claim to fail. When we consider a claim of
ineffective assistance of counsel, we apply a strong presumption .
. that counsel rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional
judgment. [Clounsel’s performance is presumed effective, and a
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defendant must offer strong and convincing evidence to
overcome this presumption.

Id. (internal citations and quotations omitted).

1. Competency

Martin argues that Leatherman provided ineffective assistance because he failed
to request another competency evaluation prior to the 2016 trial. A defendant
is not competent to stand trial when she is unable to understand the proceedings
and assist in the preparation of her defense. Id. at 42; see also Dusky v. United
States, 362 U.S. 402, 402 (1960) (to be competent, defendant must have a
“sufficient present ability to consult with h[er] lawyer with a reasonable degree
of rational understanding ... [and] a rational as well as factual understanding of

the proceedings against h[er]”).

If a trial court is provided with “reasonable grounds for believing that the
defendant lacks the ability to understand the proceedings and assist in the
preparation of a defense,” the court must set a hearing to address competency.
Ind. Code § 35-36-3-1(a). The right to a competency hearing upon motion is
not absolute, however. Barber, 141 N.E.3d at 43. Such a hearing is required
only when a trial judge is confronted with evidence creating a reasonable or
bona fide doubt as to a defendant’s competency. Id. The presence of indicators
sufficient to require the court to conduct a hearing under I.C. § 35-36-3-1 must
be determined upon the facts of each case. Mast v. State, 914 N.E.2d 851, 856

(Ind. Ct. App. 2009), trans. denied. “A trial judge’s observations of a defendant
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in court are an adequate basis for determining whether a competency hearing is

necessary; such a determination will not be lightly disturbed.” Id.

Here, the PCR court determined that, at the time of Martin’s January 2016
trial, “[n]Jo contemporaneous evidence existed that cast doubt on Martin’s
competence,” and, thus, Leatherman did not provide deficient performance by
not requesting a competency hearing prior to the second trial. PCR Transcript at
121. Martin argues that this finding was clearly erroneous because such
evidence did exist at that time, which should have caused Leatherman to
investigate and ultimately challenge the reports of restored competency. If he
had requested a competency hearing, Martin maintains that there is a

reasonable probability Martin would have been found incompetent.

In support, Martin points out that her limited intellectual functioning is
undisputed, she was found to be incompetent in 2014, and Dr. Seltman’s
September 2014 report, which found that Martin would have a “fairly
significant difficulty assisting in her own defense,” stated that “this difficulty 1s
not likely to be responsive to psychiatric treatment.” Direct Appeal Confid.
Appendix Vol. 3 at 22. Furthermore, Martin argues, the MSH records —
specifically her scores in the Legal Education Group — reflect a lack of
appreciable improvement during her stay and that Leatherman should have
recognized the suspect nature of the reported 90.2% score on January 28
because it was not consistent with Martin’s other group participation records
before and after that date. Martin argues that, despite having this available
information, Leatherman failed to contact any of the doctors. She also urges
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that Leatherman should have noted that, although the two MSH doctors opined
that Martin’s IQ was higher than previously reported, neither administered an
intelligence test to Martin. Martin maintains that, given these various failures,

Letherman’s performance was deficient. We do not agree.

Martin was committed to MSH with the intended goal of restoration of
competency. After around seventy days there, Drs. Benz and Porter each
issued a report in February 2015 finding that Martin had been restored to
competency. Dr. Benz reported that Martin “has made significant progress in
her legal education classes [], receiving a passing score (90%) on the legal
education assessments” and opined that Martin’s tested IQ with Dr. Wingard
possibly had underestimated her abilities. Id. at 31. Dr. Benz’s sources
included a review of Martin’s records at MSH, consultation with MSH staff on
Martin’s unit, previous assessments of her, and a clinical interview with Martin
that included administering to Martin: (1) Mini Mental Status Exam and (2)
ECST-R, which includes a systematic screening for feigned incompetency.
Although not outlining specific test scores, Dr. Benz reviewed in detail her
findings, including that Martin “evidences a good factual understanding of the
trial process and proceedings against her,” “demonstrates a good understénding
of the courtroom participants,” and “does not show any self-defeating
motivation or poor reasoning that would interfere with her ability to participate

in her defense.” Id. at 34.

Dr. Porter’s report was based, in part, on his interaction with and treatment of
Martin since her admission in December 2014, a review of Martin’s unit chart
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progress notes, and the group facilitator’s report of a 90.2% score on a recent
test of legal terminology. He also interviewed Martin and asked her a series of
forensic questions to ascertain her understanding of basic legal matters. Like
Dr. Benz, he opined that Martin’s low IQ did not correlate with her ability to
comprehend court proceedings and legal terminology and concluded that

Martin “will be able to assist her counsel” with her defense. Id. at 40.

Martin would have us find that Leatherman’s performance was deficient for
failing to question the validity of those two reports, urging that counsel should
have dug into the supporting records and perhaps located a countering expert
opinion, such as Dr. Cates. While all of that could have been done, we are
unwilling to find that an objective standard of reasonableness based on
prevailing professional norms required it to be done. We agree with the State
that, given the two 2015 competency reports, “no reasonable attorney would
have believed there was a need to re-challenge Martin’s competency.” Appellee’s
Briefat 27. Accordingly, we find, as did the PCR court, that Leatherman did
not provide deficient performance by failing to seek a competency hearing
before the second trial. Her ineffective assistance of counsel claim based on

failure to request a competency hearing fails.

2. Sentencing- Mitigating Evidence

Martin contends that — although Leatherman argued at sentencing about the
existence of mitigating circumstances, including Martin’s limited intellectual
functioning — he performed deficiently by “failing to present available evidence

of [her| intellectual disability.” Appellant’s Brief at 46. Our Supreme Court has
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observed that the dispositive question in cases challenging whether counsel
should have presented additional mitigating evidence is “what effect the totality
of the omitted mitigation evidence would have had on [the] sentence.” Coleman

v. State, 741 N.E.2d 697, 702 (Ind. 2000).

Martin contends that Drs. Seltman and Chism-Buggs “had relevant and
favorable information about Martin’s intellectual limitations,” yet Leatherman
failed to contact them. Appellant’s Briefat 46, 50. Martin also suggests that
Leatherman should have obtained the MSH records and recognized that the
competing incompetent/competent doctor reports “were red flags warranting
further investigation,” which would have led counsel “to consult with an expert
like Dr. Cates” to rebut the opinions of Drs. Porter and Benz that Martin’s IQ

was higher than Dr. Wingard had found it to be. Id. at 50.

Leatherman testified at the PCR hearing that he did not call any witnesses at
sentencing because he “wasn’t made aware of any information . . . that [he]
thought would be helpful that [the court] didn’t already have.” PCR Transcript
at 52. For instance, Leatherman explained that there was no outside
employment history to pursue, and her intelligence issues were already known
by the court. The PCR court determined that Leatherman did not provide
deficient performance, as Martin’s intelligence issues were already before the

court, and “there was nothing left for anyone to say.” PCR Appendix at 126.

We too find that Leatherman’s performance was not deficient as the trial court

was well aware of Martin’s intellectual challenges. In addition to her parents
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and Dr. Wingard testifying at the suppression hearing about her limited mental
functioning, Detective Hubbell testified that Martin’s parents told him that she
functioned as a twelve-year-old. At trial, the parties’ stipulation concerning her
IQ was read to the jury. The trial court’s comments at the sentencing hearing
recognized her “diminished mental capacity” and identified it as a mitigating
circumstance, although concluding that such did not outweigh the aggravators.

Direct Appeal Transcript Vol. V at 145.

Given this record, we agree with the State that “[t]here is no reason to infer that
the trial court would have given greater weight to those circumstances if
additional evidence of her diminished capacity had been presented at
sentencing.” Appellee’s Briefat 30. While counsel could have provided more
evidence of Martin’s mental functioning, there is a presumption that counsel
rendered effective assistance, and we are not persuaded that additional evidence
about Martin’s recognized intellectual limitations would have had any
appreciable effect on the sentence imposed. Thus, the PCR court properly

denied relief to Martin on this claim.

3. Sentencing — Alleged Improper Aggravator

Lastly, Martin asserts that Leatherman provided ineffective assistance by failing
to object to the State’s argument at sentencing that Martin’s family and
community were aware of her sexual deviant tendencies yet failed to protect
children from her, and instead, protected their own. Martin argues that the
proper focus at sentencing is on the defendant, the crimes for which she is

convicted, her background, and her personal culpability and that, here, the
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State’s argument was trying to punish Martin for failures of her family and/or
community. As such, it was an invalid aggravating circumstance, to which

Leatherman should have objected.

At the PCR hearing, Leatherman testified that he did not object because (1) he
was not overly concerned about the argument, and (2) in his experience,
objecting during opposing counsel’s argument had not been worthwhile or
successful. The PCR court found that the community—awareness argument
“was one of many” made by the State and that this one alleged aggravating
circumstance “would not have made a difference as to the sentence.” PCR

Appendix at 127.

Martin contends that the trial court obviously relied on the State’s improper
argument, given that it remarked, “So the family knew that she had a
predisposition to this, and they allowed her to have the care and custody over
the control of these children.” Direct Appeal Transcript Vol. V at 146. Martin
urges that the trial court’s “improper reliance on cdllective punishment” during
the sentencing hearing undermines confidence in the validity of the sentence.

Appellant’s Brief at 54.

We are unconvinced, however, that Leatherman rendered ineffective assistance
by failing to object. As the State observes, the argument was likely responsive
to Martin’s mitigating argument at sentencing that her family and community
had supported her throughout the whole process and were present at the

sentencing hearing. Moreover, while the trial court did mention the
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family/community’s complicity, it did not expressly identify such as an
aggravator, and rather identified the aggravating circumstances as: the victim’s
young age, the offense occurred over a period of years, Martin violated a
position of trust, and she had a history of inappropriate sexual behavior.
Accordingly, we find that the post-conviction court did not err when it found
that Leatherman did not provide ineffective assistance by not objecting to the
State’s argument about Martin’s family and community not protecting children

from her.

Conclusion

While Martin argues that, even if the individual alleged errors did not
separately amount to effective assistance, Leatherman’s representation as a
whole constituted deficient performance that prejudiced her, as she “would not
have gone to trial in 2016, let alone been convicted, if counsel had performed
effectively.” Reply Briefat 24. We find, however, that Leatherman’s
representation was consistent with professional norms and, as the State
observes, “preserved a record that resulted in significant relief” on direct appeal.
Appellee’s Brief at 36. For the reasons discussed herein, Martin has not met her
burden to show that the post-conviction court clearly erred in denying her

petition.

Judgment affirmed.

Foley, J., concurs.

Riley, J., dissents with separate opinion.
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Riley, Judge, dissenting.

I respectfully part ways with the majority’s affirmance of the post-conviction
court’s opinion, as I conclude that Leatherman’s representation was
inconsistent with prevailing professional norms and resulted in ineffective
assistance when he failed to seek a competency hearing before Martin’s second

trial.

“It has long been accepted that a person whose mental condition is such that he
lacks capacity to understand the nature and object of the proceedings against
him, to consult with counsel, and to assist in preparing his defense may not be
subjected to trial.” Drope v. Missouri, 420 U.S. 162, 171 (1975). In order to be
competent to stand trial, a defendant must have a “sufficient present ability to
consult with hler] lawyer with a reasonable degree of rational understanding []
[and] a rational as well as factual understanding of the proceedings against
hler].” Dusky v. United States, 362 U.S. 402, 402 (1960). “Mental competency
is not a static condition and is to be determined at the time of trial.” Edwards v.

State, 902 N.E.2d 821, 827 (Ind. 2009).

Unlike the majority and the post-conviction court, I find that an abundant
amount of contemporaneous evidence exists which, viewed against the
backdrop of Martin’s prior psychological and psychiatric testing, casts a bona
fide doubt on Martin’s competency at the time of her second trial in January
2016. After Martin’s first trial ended in a mistrial and she was found to be

incompetent to stand trial, Martin was admitted at MSH for restoration efforts
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pursuant to an order for MSH to certify within ninety days whether Martin had
a substantial probability of obtaining comprehension sufficient to understand
the proceedings and to formulate a defense in the foreseeable future. Despite
Dr. Wingard’s report, which placed Martin’s IQ at 62 with an extremely low
adaptive functioning percentile, and even though intellectual disability
manifests itself during childhood and remains static throughout life whereas
mental disability can be improved by medications, MSH placed Martin in legal

education classes, drilling her weekly on legal definitions and terms.

During Martin’s 70-day residency at MSH—which was 20 days shorter than the
trial court’s order envisioned—Martin’s legal education records do not support
that she ever demonstrated an ‘understanding’ of the basic legal terminology in
which she was drilled, as required by the competency standard enunciated in
Dusky. The records show that Martin’s ability to define words varied from
week to week. During her first session on December 17, 2014, Martin could not
independently identify a single word and required up to two verbal prompts to
define the legal term. A week later, on December 24, 2014, Martin could
partially define two terms and required prompts for other words, but no longer
had any recollection of certain terms from the previous session. On December
31, 2014, the session revisited the words taught to Martin during the first
session, but she was unable to define the terms again. On January 9, 2015,
Martin could provide a partial definition of ‘judge’ but struggled with
explaining the other terms. The following week, on January 16, 2015, Martin

required several prompts from facilitators to define legal terminology. On
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January 21, 2015, Trimble instructed Martin to identify the roles of the players
in the courtroom on a drawing, which Martin was unable to do. Yet, despite
Martin showing a very limited amount of recall and no understanding, on
January 28, 2015, Martin received a score of 90% on the legal terminology
testing administered by Trimble. The following day, on January 29, 2015,
despite having purportedly just passed a legal education test with a score of
90%, Martin had another legal education class at which she knew only six or
seven of the legal terms without prompting and required several verbal prompts
for the other words. As a result, and solely relying on this passing test score,

Drs. Bentz and Porter found Martin competent to stand trial.

As Martin’s parents had advised that Martin ‘can memorize,’ but also
cautioned that she has little understanding of how to use words and their
meanings effectively in any useful manner, and based on her weekly lack of
progression in the legal education classes, it can be reasonably inferred that the
90% test score is more reflective of her power to temporarily memorize, while
her recall 1s almost non-existent as indicated by the rapid decline in knowledge
retention between class sessions and after she was released from MSH. During
the second trial, even Martin’s counsel remarked that he was unsure whether
Martin understood the proceedings she was involved in. From the time of
Martin’s IQ testing in 2011 until Dr. Cates’ testing in 2021 for purposes of the
post-conviction proceedings, Martin’s intellectual functioning did not change.
Dr. Cates’ results— which were consistent with Dr. Wingard’s findings—

confirmed the depth of Martin’s intellectual deficits. When Dr. Cates replicated
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the legal education assessment conducted by MSH, Martin, after having
experienced a full jury trial and one partial trial, “had very little factual
understanding of courtroom procedures.” (Tr. Vol. 11, p. 95). Even though Dirs.
Bentz and Porter expressed doubt about Dr. Wingard’s assessment of Martin’s
1Q, Drs. Bentz and Porter never conducted an intellectual and adaptive
functioning test but merely relied on a legal terminology test which only
measured Martin’s ability to memorize definitions but not her ability to

understand.

Despite being aware of Martin’s severe mental deficiencies, evaluations by two
independent psychiatrists resulting in findings of incompetency to stand trial
due to those deficiencies, and one of those doctor’s written assertion that
Martin’s limitations were not likely to respond to psychiatric treatment,
Leatherman took no steps to consider whether, by the time she went to trial in
2016, Martin was competent to be tried. Rather, he took Drs. Bentz’s and
Porter’s evaluation and determination of competency at face value and forged
ahead with the trial, opening Martin up to allegations from the State that she

was a master manipulator.

Commencing with a juror instigating the finding that Martin was incompetent
to stand trial by handing a note to the trial judge questioning her competency
during the first trial, there were numerous red flags waving prominently in front
of counsel throughout these proceedings. Leatherman nonetheless closed his
eyes and ignored them. Despite Dr. Wingard’s determination of Martin’s

intellectual disability prior to her first trial, it was a layperson who suspected
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Martin’s mental state, rather than the professional whose job it was to safeguard
her interests. During MSH’s attempted ‘restoration’ of Martin’s intellectual
abilities to gain an understanding of the legal process, it was obvious that,
although Martin had memorization capabilities to a certain extent, these
abilities declined rapidly once she was no longer ‘drilled.” By the time of the
second trial, it can be reasonably inferred that, in the absence of constant
drilling and repetition, Martin had resorted back to her initial intellectual

baseline.

While I would agree with the majority that under normal circumstances the
objective standard of reasonableness based on prevailing professional norms
would not require “counsel [to] have dug into the supporting records and
perhaps located a countering expert opinion” given the two 2015 competency
reports by Drs. Bentz and Porter, here, those normal circumstances ceased to
exist as soon as the juror handed the trial court the note questioning Martin’s
mental abilities. See Slip Op. p. 24. Even though counsel had pursued an
evaluation by Dr. Wingard and had read his competency evaluation of Martin
as having “a very significant intellectual disability,” Leatherman, as Martin’s
counsel, failed to recognize its importance and the presence of a possible legal
defense, and instead had to be guided by a layperson in advocating for Martin.
(Def’s Exh. A, p. 3). At that point, Leatherman was placed on notice that
Martin’s intellectual disability might become a prominent issue in the
proceedings—a notice that came to fruition with Martin’s first mistrial based on

her incompetence to stand trial. Even though Leatherman was very aware of
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Martin's intellectual disability, he did not question the rather—surprising and
sudden—high passing score on MSH’s legal terminology test, nor did he
examine the underlying supporting documents, challenge Drs. Bentz’s and
Porter’s conclusions, or contact the experts who had declared Martin
incompetent for her first trial. All this came to a culmination at the second trial,
when Leatherman himself questioned Martin’s understanding of the
proceeding. Leatherman’s actions were not a matter of trial strategy.
Leatherman had evidence of Martin’s severe intellectual disability and there
were strong reasonable inferences that, at the time of the second trial, Martin,
even if she showed an initial understanding, was no longer competent given her
rapid decline in recalling the definitions of the legal terms after her drilling
classes ended. The record is rife with warning signs that Martin’s competency
to stand trial should have been placed in doubt based on her intellectual
disability, yet, despite all these indications, Leatherman failed to pursue a
competency hearing. Unlike the majority, I conclude that any reasonable
attorney, faced with these facts, would have believed there was a need to re-

challenge Martin’s competency.

Accordingly, I conclude that Martin met her burden of establishing that, had
Leatherman requested a competency hearing, there is a reasonable probability
the outcome of her case would have been different. Leatherman was ineffective
for failing to challenge Martin’s competency to stand trial in 2016, and the post-

conviction court’s conclusion is clearly erroneous.
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Esther S. Martin

STATE OF INDIANA ) IN THE ELKHART SUPERIOR COURT NO. 3
)SS:
COUNTY OF ELKHART ) CAUSE NO. 20D03-2002-PC-000008

20D03-1110-FA-00027

ESTHER S. MARTIN,
Petitioner,

FILED

ELKHART SUPERIOR Il

STATE OF INDIANA,
Respondent.

<

This cause came on for hearing on November 1, 2021, on Petitioner’s Amended Petition
for Post Conviction Relief. Evidence commenced, however was not concluded. Evidentiary
hearing was continued to January 4, 2022. On january 4, 2022, hearing resumed and concluded
on Petitioner’s Amended Petition for Post Conviction Relief. Petitioner appeared telephonically
and by her attorneys John A. Pinnow and Lindsay Van Gorkom, Deputy State Public Defenders.
The State of Indiana appeared by Laura Stewart, Deputy Prosecuting Attorney. Evidence was
presented. Parties were given additional time within which to file their respective proposed
findings of fact and conclusions of law. The Court noted its intent to render a decision on or
before October 27, 2022.

After reviewing and considering Petitioner’'s Amended Petition for Post Conviction Relief,
the written submissions of the parties, the record herein and in the underlying criminal case, the
evidence and arguments presented, and being duly advised in the premises, the Court now finds
and ORDERS as follows.

1. On October 7, 2011, Petitioner Esther Martin was charged with two counts of Child

Molesting, both as Class A felonies.

2. On the second day of trial in this case, July 8, 2014, counsel for Petitioner moved for a

1

000113



Appendix to Brief of Petitioner-Appellant
Esther S. Martin

10.

competency evaluation of Petitioner and requested a mistrial. The Court granted both
motions without objection. The Court ordered competency evaluations by two doctors,
Dr. Gary Seltman and Dr. LaRissa Chism-Buggs.

On September 22, 2014, Dr. Seltman filed his report concluding that Petitioner seemed
to have a fairly poor command of the judicial process and players involved, consequences,
and the charges against her.

On October 22, 2014, Dr. Chism-Buggs filed her report concluding that Petitioner had a
basic understanding of the adversarial nature of the judicial system, that she understood
the charges against her, but lacked an appreciation of the proceedings against her and
that she lacked competence to assistin her defense,

On November 14, 2014, the parties waived a competency hearing and the Court found
Petitioner to be incompetent to stand trial. The Court committed Petitioner to the
Madison State Hospital for restoration efforts.

On February 11, 2015, the Madison State Hospital filed reports from Dr. Gina Bentz and
Dr. Vincent Porter, finding Petitioner competent to stand trial.

On February 13, 2015, the Court ordered Petitioner released from the Madison State
Hospital and to appear in Court on April 2, 2015.

Jury Trial was scheduled for January 25, 2016.

On January 21, 2016, defense counsel filed a motion to suppress Petitioner’s pretrial
statement., Counsel argued that Petitioner did not fully understand the waiver of her
rights, therefore, her waiver was not voluntary,

On January 22, 2016, the Court held an evidentiary hearing on the motion to suppress.

000114



Appendix to Brief of Petitioner—AppelIantm

Esther S. Martin

11.

12.

13.

14,

15.

16.

17.

18.

19.

On January 25, 2016, the Court denied the motion to suppress. A jury was selected and
sworn.

On January 26 and 27, 2016, jury trial was held. The jury found Petitioner guilty of two
counts of child molesting, both as Class A felonies.

On April 21, 2016, a sentencing hearing was held, and the court sentenced Petitioner to
an aggregate sentence of eighty (80) years, to be served concurrently, with 86 days credit
for jail time.

On July 14, 2017, the Indiana Court of Appeals issued its Memoranda Opinion affirming
in part, reversing in part, to-wit: affirmed both convictions but ordered sentence reduced
to forty (40) years.

On February 21, 2020, Petitioner, Esther Martin, as a self represented litigant, filed a
Petition for Post Conviction Relief, After reviewing that Petition, the Court appointed the
State Public Defender’s Office to represent Petitioner.

On March 3, 2020, the State of Indiana filed its Answer to Petition for Post Conviction
Relief and Respondent’s Motion for Summary Disposition.

On March 4, 2020, Petitioner, by counsel, filed her Response to Respondent’s Motion
for Summary Disposition.

On March 12, 2020, Deputy State Public Defender, John Pinnow, filed his Appearance on
behalf of Petitioner. Deputy State Public Defender, Lindsay Van Gorkom, also filed an
Appearance.

On May 22, 2020, Petitioner, by counsel, filed her Supplement to Petitioner’s Response

to State’s Motion for Summary Judgment.
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21.

22.

23.

24.

25.

26.

27.

28,

29.

On May 22, 2020, Petitioner, by counsel, filed an Amended Petition for Post Conviction
Relief.

On August 3, 2020, the Court entered an Order denying Respondent State’s Motion for
Summary Disposition.

On November 1, 2021, evidentiary hearing commenced on Petitioner’'s Amended Petition
for Post Conviction Relief, however, was not concluded.

On December 6, 2021, Petitioner, by counsel, filed a Waiver of in-Person Presence at
Hearing.

On December 7, 2021, the Court granted Petitioner’s Waiver of In-Person Presence at
Hearing.

On January 4, 2022, hearing resumed on Petitioner's Amended Petition for Post
Conviction Relief and evidence concluded.

On April 27, 2022, Petitioner, by counsel, filed her Proposed Findings of Fact and
Conclusions of Law.

On June 29, 2022, the State of Indiana by Laura Stewart, Deputy Prosecuting Attorney,
filed its Submission of State’s Proposed Findings of Fact and Conclusions of Law.

Post conviction proceedings do not grant a petitioner a “super appeal” but are limited to
those issues available under the Indiana Post Conviction Rules. Post conviction
proceedings are civil in nature, and petitioners bear the burden of proving their grounds

for relief by a preponderance of the evidence. Ind. Post Conviction Rule 1{5).

In her Amended Petition for Post Conviction Relief, Petitioner claims that she was denied

the effective assistance of trial counsel. A claim of ineffective assistance of counsel must
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satisfy two components. First, the petitioner must show deficient performance:
representation that fell below an objective standard of reasonableness, committing
errors so serious that the petitioner did not have the counsel guaranteed by the Sixth
Amendment. Second, the petitioner must show prejudice: a reasonable probability, i.e.,
a probability sufficient to undermine confidence in the outcome) that, but for counsel’s

errors, the result of the proceeding would have been different. McCary v. State, 761

N.E.2d 389 391 (Ind. 2002). Tactical or strategic decisions will not support a claim of
ineffective assistance, Appellate courts afford great deference to counsel’s discretion to
choose strategy and tactics, and strongly presume that counsel provided adequate
assistance and exercised reasonable professional judgment in all significant decisions.
Even the best and brightest criminal defense attorneys may disagree on ideal strategy or
the most effective approach in any given case. id. at 392.

in the instant case, Petitioner makes sixteen {16} claims that her trial counsel was
ineffective, to-wit:

» Counsel did not request a hearing on Petitioner's competency to stand trial prior
to or at her January 2016 trial, and did not present evidence regarding her
incompetency to stand trial in January 2016;

* Counsel did not impeach B.H. at trial with inconsistent statements he made in

his forensic pretrial interview;
s Counsel did not object to the admission of B.H.’s forensic interview when B.H.
testified at trial;

o Counsel opened the door at trial to the admission of B.H.’s forensic interview;
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Counsel did not have a useable substitute for the anatomically correct dolls to
impeach B.H.'s testimony at trial;
Counsel did not object to the redacted DVD of Petitioner’s pretrial statement that
left the jury with the false impression Petitioner prayed for her misconduct
towards B.H.;
Counsel did not object to the introduction of the redacted DVD of Petitioner’s
pretrial statement based on Indiana Rules of Evidence 401, 402, 403, and 404(b)
because it revealedinadmissible evidence of misconduct or other crimes towards
persons other than B.H.;
Counsel did not make an offer of proof regarding the content of the reports of
Dr. Chism-Buggs and Dr. Seltman when the court refused to take judicial notice
of the reports at the suppression hearing. Counsel, alternatively, did not call the
doctors as witnesses at the suppression hearing;
Counsel did not object and acquiesced to the court striking portions of Dr.
Wingard's report that went to competency to stand trial when it was offered as
evidence at the suppression hearing. Petitioner contends that the evidence was
admissible regarding the voluntariness of Petitioner’s pretrial statement and her
ability to make a knowing and voluntary waiver of her Miranda rights;
Counsel did not object and request a mistrial and/or admonishment in response
to the religious overtones of the State’s closing argument;
The cumulative errors made by counsel pretrial and at trial denied Petitioner the

effective assistance of counsel;
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e There is a reasonable probability the resuits of the pretrial and trial proceedings
would have been different but for trial counsel’s deficient performance;
s Counsel did not investigate and present mitigating evidence for Petitioner at
sentencing. Counsel called no witnesses at sentencing;
s Counsel did not object to the State’s argument at sentencing when it sought to
punish Petitioner for action or inaction taken by her family and community.
¢ Counsel did not argue at sentencing that Petitioner should receive credit against
her sentence for the time she was confined at the Madison State Hospital prior to
trial; and
s There is areasonable probability the results of the sentencing proceedings would
have been different but for counsel’s deficient performance.
Petitioner’s claim that her trial counsel should have requested a renewed competency
evaluation prior to the January 2016 trial is without merit. Petitioner simply recites Ind.
Code §35-36-3-1and asserts a bald claim that her counsel performed deficiently by failing
to request a competency hearing prior to her January 2016 trial, and by failing to present
evidence of her incompetency. Petitioner’s trial counsel, Thomas Leatherman, testified
that he has extensive experience in criminal cases, but only recalled one other trial where
the defendant had alow IQ. Petitioner avers that it was reasonable for counsel to believe
Petitioner was incompetent to stand trial in 2016 because she had been found
incompetent to stand trial in 2014, that Petitioner’s records showed a full-scale IQ to be
62, and that counsel had raised a concern previously about Petitioner’s intellectual

functioning at the time of the first trial,
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Trial and conviction of one without adequate competence is a denial of due process and

state statutory rights. Campbell v. State, 732 N.E.2d 197 (Ind. Ct. App. 2000). However,

theright to a competency hearing pursuant to Ind. Code § 35-36-3-1is not absolute. Such
is required only when a trial judge is confronted with evidence creating a reasonable or
bona fide doubt as to a defendant’s competency, which is defined as whether a defendant
currently possesses the ability to consult rationally with counsel and factually
comprehend the proceeding against him or her. Whether reasonable grounds exist to
order evaluation of competency is a decision that will be reversed only if the appellate
court finds that the trial court abused its discretion. [d. at 202. A petitioner may make a
substantive due process competency claim by alleging that she was, in fact, tried and
convicted while incompetent. To prove the claim, the petitioner must present clear and
convincing evidence creating a real, substantial, and legitimate

doubt as to her competence. Barber v. State, 141 N.E.3d 35, 44 {Ind. Ct. App. 2020). 33,
Petitioner opines that counsel should have been aware that she lacked the ability to
understand the proceedings and assist in her defense in January 2016 because she had
already been determined incompetent to stand trial in January 2015 based on low
cognitive function. However, later in 2015, two doctors at Madison State Hospital found
that Petitioner did understand courtroom proceedings, had the ability to consult
effectively with her counsel, and did not currently demonstrate mental health symptoms
or intellectual deficits that would interfere with her ability to participate in her defense
at that time. (Petitioner’s Proposed Findings of Fact and Conclusions of Law, p. 4, 911).

In other words, the reports indicated that Petitioner had been restored to competency.
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Furthermore, a low 1Q does not necessarily indicate an inability to comprehend legal
proceedings. Barber, supra, at45. No coﬁtemporaneous evidence existed that cast doubt
on Petitioner’s competence at that time. To the contrary, the evidence was that
Petitioner was then competent to stand trial in January 2016. Thisis true even in light of
Dr. Cates’ testimony at the post conviction hearing regarding tests he had performed in
2021. Dr. Cates simply presented another opinion based on different test results that
were not available to counsel in 2016 that Petitioner’s intellectual deficits rendered her
incompetent, and that she was not restored to competency at the time she was released
from Madison State Hospital. Members of Petitioner’s family and friends testified at the
post conviction hearing as to Petitioner’s “child likeness,” struggles in school, inability to
manage funds or go grocery shopping and poor reading. None of these amounted to
evidence supporting that Petitioner was incompetent to stand trial. Counsel’s failure to
further investigate whether Petitioner was competent to stand trial and seek another
competency evaluation between

Petitioner’s release from Madison State Hospital and her January 2016 trial did not
amount to ineffective assistance of counsel.

Petitioner avers that her trial counsel was ineffective for not making an offer of proof
regarding the content of the reports of Dr. Chism-Buggs and Dr. Seltman when the court
refused to take judicial notice of them at the suppression hearing or alternatively call
them as w.itnesses‘ Petitioner further alleges that trial counsel's performance was
deficient when he acquiesced to striking portions of Dr. Wingard’s report that went to

Petitioner’s competency to stand trial. Dr. Gerald Wingard testified at the suppression
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hearing about the results of Petitioner’s IQ and intelligence tests and that her category of
intelligence made it difficult to learn, assimilate and process new information. The
evidence was admissible regarding the voluntariness of Petitioner’s pretrial statement
and her ability to make a knowing and voluntary waiver of her Miranda rights. However,
the court struck portions of the report dealing with competency. Ultimately, Petitioner’s
redacted statement was admitted and played at the trial.

Appellate counsel argued on appeal that the trial court erred in admitting Petitioner’s
statement because she did not understand or knowingly waive her Miranda rights. The
Indiana Court of Appeals concluded that any error in the admission of the interview was
harmless beyond a reasonable doubt because Petitioner did not confess to offenses
against B.H. and the statement did not have a substantial impact in comparison to B.H.'s

clear testimony. Martin v, State, 2017 ind. App. Unpub. LEXIS 903, 87 N.£.3d 55 (Ind. Ct.

App. July 14, 2017) (cited for limited purpose of establishing the law of the case).
Petitioner cannot establish that she was prejudiced by trial counsel’s performance at the
suppression hearing where the Court of Appeals had found any possible error in the
admission of her interview was harmless beyond a reasonable doubt. This conclusion is
conceded by Petitioner. (Petitioner’s Proposed Findings of Fact and Conclusions of Law,
p. 27-29, 19 102-108).

Petitioner further contends that her trial counsel was ineffective for failing to object to
the redacted DVD of Petitioner’s pretrial statement that left the jury with the false
impression Petitioner prayed for her misconduct towards B.H., and failed to object to the

introduction of the redacted DVD of Petitioner’s pretrial statement based on Indiana

10
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Rules of Evidence 401, 402, 403, and 404(b) because it revealed inadmissible evidence of
misconduct or other crimes towards persons other than B.H. While the use of aredacted

statement may be misleading in some circumstances (Norton v. State, 772 N.E.2d 1028,

1043-35 {Ind. Ct. App. 2002), here Petitioner was repeatedly questioned about her
interactions with B.H. She also talked about other incidents not related to B.H.'s
allegations. Those other incidents were redacted by agreement from the DVD version
shown to the jury. Counsel’s performance in agreeing to redact out other crimes and bad
acts was not deficient performance. Further, Petitioner’s statement that she often
prayed to God not to be tempted to engage in sexual behavior in conjunction with the
redactions, may have left the false impression Petitioner was praying about her behavior
towards B.H. Trial counsel testified that he did not listen to the redacted version before
it was played to the jury and was surprised he missed the prayer statement.

Petitioner’s appellate counsel, Cara Schaefer Wieneke, testified at the post conviction
hearing that this issue was not preserved for appeal because there was no objection at
trial, and the issue did not rise to the level of fundamental error. Therefore, trial counsel
should have objected. Notwithstanding the foregoing, Petitioner cannot establish that
she was prejudiced by trial counsel’s isolated error because the Indiana Court of Appeals
has found any possible error in the admission of Petitioner’s interview was harmless
beyond a reasonable doubt. (See, paragraph 35 above). For this reason, Petitioner has
not demonstrated that her trial counsel was ineffective in this regard.

Petitioner also claims that her trial counsel was ineffective for opening the door at trial to

the admission of B.H.’s forensic interview, for failing to object to the admission of the
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39.

forensic interview when B.H. testified at trial, for failing to impeach B.H. at trial with an
inconsistent statement he made in his forensic pretrial interview, and counsel did not
have a useable substitute for the anatomically correct dolls to effectively impeach B.H.’s
testimony at trial. After setting out these alleged deficiencies in her Amended Petition,
Petitioner conceded after the post conviction hearing that her trial counsel was not
ineffective when cross-examining B.H., cannot show trial counsel was ineffective for
failing to impeach B.H. with statements he made during his forensic interview, and cannot
show that trial counsel was ineffective for failing to object to the admission of the forensic
statement or by openingthe door to the admission of the forensic statement. {Petitioner’s
Proposed Findings of Fact and Conclusions of Law, p. 29-31, 19 109-115).

Judicial scrutiny of counsel’s performance is highly deferential. Reasonable strategyis not
subject to judicial second guesses. The appellate court will not lightly speculate as to
what may or may not have been an advantageous trial strategy as counsel shouldbe given
deference in choosing a trial strategy, which at the time and under the circumstances

seems best. Perrymanv. State, 13 N.E.23d 923, 933 {Ind. Ct. App. 2014). During the post-

conviction hearing, counsel testified that he did not object to the admission of the
forensic interview because he intended to use it to show B.H. made inconsistent
statements compared to his testimony at trial, and that what B.H. testified to at trial was
much worse than his forensic interview. Also, in closing argument, counsel pointed out
several inconsistencies. Counsel’s decision to not object to the to the admission of B.H.’s

forensic interview was a reasonable trial strategy which the Court will not second guess.
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40.

41,

42.

Also, the allegation that trial counsel was ineffective for failing to have a substitute for
the anatomically correct dolls to impeach B.H. is without merit. (Petitioner’s Proposed
Findings of Fact and Conclusions of Law, p. 31, 19 116-117). Counsel testified that he
strategically used the forensic interview as a substitute for cross-examining B.H. with the
dolls. Petitioner was not prejudiced by the substitution because the jury could see from
the video of B.H.'s forensic statement how he used the dolls to demonstrate what
Petitioner did to him. Counsel argued B.H.’s description in the video of how his clothes
were off and he was on top of her was next to impossible. Counsel pointed out B.H. ih
the video pulled the pants down of the female doll, but Petitioner wears a dress and does
not wear pants. Because this was a reasonable strategy and Petitioner cannot
demonstrate prejudice, she has not demonstrated counsel was ineffective in this regard.
Additionally, Petitioner claims that counsel was ineffective for not objecting and
requesting a mistrial and/or admonishment in response to the religious overtones of the
State’s closing argument. Trial counsel testified at the post conviction hearing that he
considered objecting but did not because his experience was most judges would say it
was final argument and not evidence and the jury will get to decide whatever they want.
Therefore, it was reasonable for counsel to make a strategic decision not to object to the

closing argument. Absher v. State, 162 N.E.3d 1141, 1156-57 {ind. Ct. App. 2021).

Petitioner has not demonstrated that counsel was ineffective in this regard. (Petitioner’s
Proposed Findings of Fact and Conclusions of Law, p. 33, 119 123-126).
Petitioner avers that trial counsel was ineffective at sentencing for failing to investigate

and present mitigating evidence for Petitioner, and for failing to call any witnesses at
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43.

sentencing. Petitioner admitted that her counsel argued the existence of mitigating
civrcumstances at sentencing, however, contends he should have gone further and
presented witnesses and exhibits on her behalf (Petitioner’s Proposed Findings of Fact
and Conclusions of Law, p. 5, 920). The record establishes that counsel argued the
mitigating circumstances were that Petitioner had no prior convictions, was a low risk to
reoffend, had family support and mental challenges. Also, Petitioner contends that when
the State referenced her as a “master manipulator” who took advantage of others who
were naive, and violated a position of trust, counsel should have objected; however, her
counsel simply responded by characterizing Petitioner as being like a very young teenager
with mental challenges. Petitioner further argues that had counsel investigated further,
he may have discovered an expert such as Dr. Cates, who could have reviewed the prior
competency evaluations completed by Madison State Hospital and testified from a
different perspective. Trial counsel testified at the post conviction hearing that no one
ever informed him of any witnesses they wanted to call, Petitioner did not have a job
outside the home, that her parents had already testified, and her intelligence issue were
already before the Court. In other words, there was nothing left for anyone to say.
Counsel had no reason to investigate further. The decision not to call a witness whose
testimony is cumulative does not constitute ineffective assistance of counsel. Conley v.

State, 183 N.E.3d 276, 285 (Ind. 2022) (citing Moredock v. State, 540 N.E.2d 1230, 1232

{Ind. 1989)).
Petitioner asserts that her trial counsel was also ineffective for failing to object to the

State’s argument at sentencing when it sought to “punish” Petitioner for action or
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44,

inaction taken by her family and community. Petitioner’s reference is to the State’s
argument that Petitioner’s family and community failed to protect children from
Petitioner even when they had awareness of sexual deviant tendencies on the part of
Petitioner. Petitioner suggests that counsel should have objected to this litany of
proffered aggravating circumstances at sentencing and did not, thereby prejudicing
Petitioner. Petitioner contends that the sentence imposed would have been different had
trial counsel objected to this line of argument. The record reflects that this argument was
one of many aggravating factors presented to and already known by the Court. This one
circumstance would not have made any difference as to the sentence.

Finally, Petitioner contends that trial counsel was ineffective for not arguing at sentencing
that Petitioner should receive credit against her sentence for the time she was confined
at the Madison State Hospital prior to trial. Indianalaw provides that a person earns one
(1) day of credit time for each day the person is imprisoned for a crime or confined
awaiting trial or sentencing. Ind. Code § 35-50-6-3{a). Confinement in this context
includestime a criminal defendant spends in a mental health facility as part of the criminal

proceedings. State v, Davis, 898 N.E.2d 281, 289 (Ind. 2008) (quoting Wilson v. State, 679

N.E.2d 1333, 1336 (Ind. Ct. App. 1997)). Here, Petitioner was confined at Madison State
Hospital based on a court order committing her there after she was found incompetent
to stand trial. She was not a credit restricted felon and was awaiting trial. As such,
Petitioner was entitled to credit for the actual number of days spent confined at Madison
State Hospital and good time credit for her time spent confined there. Petitioner was

entitled to receive credit for an additional 69 days she spent confined at Madison State
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45.

46.

Hospital while awaiting trial, in addition to 69 days good time credit for that same period.
Trial counsel should be deemed to have performed deficiently in this regard as this matter
should have been brought to the Court’s attention at sentencing. However, this matter
did not result in prejudice to the Petitioner as the sentence can be modified to reflect the
additional 69 days credit, and Petitioner will not be subject to a longer period of
incarceration as a result.

Petitioner also claims that she was denied effective assistance of appellate counsel
because her appellate counsel did not cogently argue how she was prejudiced by
Detective Hubbell’s statement during her pretrial statement when he allegedly vouched
for B.H.s credibility. Appellate counsel testified at the post conviction hearing that she
was not attempting to raise a new argument in her reply brief, but was responding to the
State’s argument that any error in the admission of Petitioner’s pretrial sfatement was
harmless. 1t was not counsel’s intent to make a cogent argument about the alleged
vouching, and regardless of whether counse! failed to do so is irrelevant because
Petitioner cannot demonstrate prejudice in this regard. The Court of Appeals held that
any error in the admission of Petitioner’'s pretrial statement was harmless beyond a
reasonable doubt. This finding means that Petitioner cannot prove the appellate court
would have ruled differently if counsel had made a more cogent argument about
Detective Hubbell’s statements. For this reason, Petitioner has not demonstrated that
she received ineffective assistance of appellate counsel on this claim.

Petitioner also avers that her appellate counsel was ineffective for failing to argue that

Petitioner should have received credit for the time she was confined at Madison State
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47.

Hospital while awaiting trial. This issue was significant and obvious from the face of the
record. The Court at sentencing ordered Petitioner receive 86 days of credit for time
served prior to sentencing and earned credit time, Those 86 days of credit reflected the
amount of actual time Petitioner spent in jail between her conviction. at trial and
sentencing. However, she was also confined at the Madison State Hospital from
December 8, 2014 until her discharge on February 14, 2015 — a period of 69 days. Under
Ind. Code § 35-50-6-3(b), Petitioner was entitled to credit and good time credit for the
time she spent confined in the Madison State Hospital while awaiting trial. 1t was
apparent from the record and case law that Petitioner was entitled to receive this credit.
Appellate counsel acknowledged at the post conviction hearing that she missed this issﬁe
and should have raised it. This error constitutes deficient performance. However, as
noted above in paragraph 44, no prejudice resulted as the error can be remedied such
that Petitioner will not be incarcerated for any period she should have been released as
her sentence will be modified to reflect the additional credit.

Petitioner contends that even if counsel’s alleged errors did not individually rise to the
level of ineffective assistance of counsel, the cumulative effect amounts to ineffective
representation. The Court has carefully reviewed each of the sixteen (16) individual
allegations of trial counsel error and finds that none amount to ineffective assistance of
counsel. Even though the one allegation regarding counsel not bringing to the Court’s
attention at sentencing that Petitioner was entitled to receive 69 days credit for the time
she spent at Madison State Hospital may constitute deficient performance, the error did

not result in prejudice to the Petitioner as the credit time can be applied with a sentence
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modification and amended abstract such that Petitioner will not be incarcerated for a
period longer than she should be. Similarly, the two {2) claims raised against appellate
counsel do not constitute either separately or individually ineffective assistance. For the
same reason set out above, counsel’s failure to raise the issue of the additional credit
time on appeal can and will be remedied such that no prejudice results. To demonstrate
ineffective assistance of counsel, Petitioner must satisfy two components under

Strickland, deficient performance and prejudice. Petitioner has not met her burden in

this regard.

IT IS THEREFORE ORDERED, ADJUDGE and DECREED that Petitioner’'s Amended Petition
for Post Conviction Relief is hereby DENIEDto the extent Petitioner claims that trial counsel and
appellate counsel were ineffective. The Court ORDERS that an Amended Abstract of Judgment
be prepared to reflect an additional sixty-nine (69) days of credit time plus good time be applied

to Petitioner’s sentence.

DATED AT GOSHEN, INDIANA THIS 5" DAY OF OCTOBER, 2022.

J" o ; .
PV AR (N P A

" Teresa L. Cataldo, Judge
Elkhart Superior Court No. 3
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APPENDIX C

Order Denying Petition to Transfer,
April 4, 2024



in the
Indiana Supreme Court

Esther Martin, Court of Appeals Case No.
Appellant(s), 22A-PC-02574 J—
v Trial Court Case No. " FILED

20D03-2002-PC-8

) I Aproa2024, 4:01 pm 1
State Of Indiana, ;.

Appellee(s).

and Tax Court

Order

This matter has come before the Indiana Supreme Court on a petition to transfer
jurisdiction, filed pursuant to Indiana Appellate Rules 56(B) and 57, following the issuance of a
decision by the Court of Appeals. The Court has reviewed the decision of the Court of Appeals,
and the submitted record on appeal, all briefs filed in the Court of Appeals, and all materials
filed in connection with the request to transfer jurisdiction have been made available to the
Court for review. Each participating member has had the opportunity to voice that Justice’s
views on the case in conference with the other Justices, and each participating member of the
Court has voted on the petition.

Being duly advised, the Court DENIES the petition to transfer.

FOR THE COURT

5765-0._*&!: D Ros—a
Loretta H. Rush
Chief Justice of Indiana

All Justices concur, except Rush, C.J., and Goff, J., who vote to grant the petition to transfer.
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