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(Respondents)
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APPENDIX-A
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OFAPPEALS FOR THE THIRD CIRCUIT
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 23-2756

MICHAEL T. WSAHINGTON,
Appellant

V.

ATTORNEY GENERAL OF DELAWARE; WARDEN JAMES T. VAUGHN
CORRECTIONAL CENTER

(D. Del. No. 1:17-cv-00601)

Present: BIBAS, MATEY, and CHUNG, Circuit Jﬁdges

Submitted is Appellant’s request for the issuance of a certificate of appealability
under 28 U.S.C. § 2253(c)(1) in the above captioned case.

Respectfully,
Clerk

ORDER

Michael T. Washington seeks to appeal the District Court’s order denying his
habeas petition under 28 U.S.C. § 2254. The District Court determined that Washington’s
claims were inexcusably procedurally defaulted, non-cognizable, or without merit.
Washington needs a certificate of appealability (COA) to proceed. To get one, he must
make a “substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c).
Insofar as the District Court rejected a particular claim on the merits, Washington would
have to show that the District Court’s disposition is reasonably debatable, or that “the
issues presented are adequate to deserve encouragement to proceed further.” Buck v.
Davis, 580 U.S. 100, 115 (2017). And insofar as the District Court rejected a claim “on
procedural grounds without reaching the prisoner’s underlying constitutional claim, a
COA should issue when the prisoner shows, at least, that jurists of reason would find it
debatable whether the petition states a valid claim of the denial of a constitutional right
and that jurists of reason would find it debatable whether the district court was correct in
its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Reasonable jurists would not debate any of the District Court’s procedural rulings.
In particular, reasonable jurists would all agree with the District Court that claims of
postconviction-counsel ineffectiveness are not cognizable in federal habeas proceedings.
See 28 U.S.C. § 2254(i). Reasonable jurists also would agree with the District Court’s
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Present:

The petition for rehearing filed by Appellant in the above-captioned case having been
submitted to the judges who.participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who concurred
in the decision having asked for rehearing, and a majority of the judges of the circuit in

regular service not having voted for rehearing, the petition for rehearing by the panel and

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 23-2756

MICHAEL T. WASHINGTON, -
Appellant

V.

WARDEN JAMES T. VAUGHN CORRECTIONAL CENTER;
ATTORNEY GENERAL OF DELAWARE

(D. Del. No. 1:17-cv-00601)

SUR PETITION FOR REHEARING

CHAGARES, Chief Judge, and JORDAN, HARDIMAN
SHWARTZ, KRAUSE, RESTREPO,

BIBAS, PORTER, MATEY, PHIPPS,

FREEMAN, and CHUNG, Circuit Judges

the Court en banc is DENIED.

By the Court,

s/Stephanos Bibas

Circuit Judge

Dated: April 25, 2024
JK/cc:Michael T. Washington

All Counsel of Record
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 23-2756

MICHAEL T. WSAHINGTON,
Appellant

V.

ATTORNEY GENERAL OF DELAWARE; WARDEN JAMES T. VAUGHN
CORRECTIONAL CENTER

(D. Del. No. 1:17-cv-00601)

Present: BIBAS, MATEY, and CHUNG, Circuit Judges

Submitted is Appellant’s request for the issuance of a certificate of appealability
under 28 U.S.C. § 2253(c)(1) in the above captioned case.

Respectfully,
Clerk

ORDER

Michael T. Washington seeks to appeal the District Court’s order denying his
habeas petition under 28 U.S.C. § 2254. The District Court determined that Washington’s
claims were inexcusably procedurally defaulted, non-cognizable, or without merit.
Washington needs a certificate of appealability (COA) to proceed. To get one, he must
make a “substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c).
Insofar as the District Court rejected a particular claim on the merits, Washington would
have to show that the District Court’s disposition is reasonably debatable, or that “the
issues presented are adequate to deserve encouragement to proceed further.” Buck v.
Davis, 580 U.S. 100, 115 (2017). And insofar as the District Court rejected a claim “on
procedural grounds without reaching the prisoner’s underlying constitutional claim, a
COA should issue when the prisoner shows, at least, that jurists of reason would find it
debatable whether the petition states a valid claim of the denial of a constitutional right
and that jurists of reason would find it debatable whether the district court was correct in
its procedural ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).

Reasonable jurists would not debate any of the District Court’s procedural rulings.
In particular, reasonable jurists would all agree with the District Court that claims of
postconviction-counsel ineffectiveness are not cognizable in federal habeas proceedings.
See 28 U.S.C. § 2254(i). Reasonable jurists also would agree with the District Court’s




determinations regarding Washington’s inability to demonstrate prejudice to support his
ineffectiveness claims under Strickland v. Washington, 466 U.S. 688 (1984), for
substantially the reasons given in its September 30, 2022 memorandum opinion and
especially in light of the trial testimony of a percipient witness. Accordingly,
Washington’s COA request is denied. This decision is without prejudice to Washington’
ability to file in the District Court his apparently desired motion under Federal Rule of

Civil Procedure 60(b). See DC ECF No. 98.

By the Court,

s/Stephanos Bibas
Circuit Judge

Dated: February 7, 2024
JK/cc: Michael T. Washington
All Counsel of Record -

A True Copy

@MQ(Dadgaw oy

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Licu of Mandate
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MICHAEL T. WASHINGTON, Petitioner, v. ROBERT
MAY, Warden, and ATTORNEY GENERAL OF THE
STATE OF DELAWARE, Respondents.
UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF DELAWARE
2022 U.S. Dist. LEXIS 179548
Civil Action No. 17-601-CFC
September 30, 2022, Decided
September 30, 2022, Filed

Editorial Information: Subsequent History

Writ denied by, Request denied by In re Washington,
2023 U.S. App. LEXIS 20979, 2023 WL. 5165278 (3d
Cir. Del., Aug. 11, 2023)Reconsideration denied by,
Motion dismissed by, As moot Washington v. May, 2023
U.S. Dist. LEXIS 148991 (D. Del., Aug. 24, 2023)

Editorial Information: Prior History

Washington v. State, 31 A.3d 77, 2011 Del. LEXIS 556
(Del., Oct. 14, 2011)

Counsel {2022 U.S. Dist. LEXIS 1}Michael T.
Washington, Petitioner, Pro se.
For Respondents: Carolyn S. Hake, Deputy Attorney

General of the Delaware Department of Justlce
lemlngton Delaware. N
\\\\
Judges: Colm F. Connolly, Chief United States D%%fm‘ \\\
Judge. \ \&\\Q
R
Opinion \\\
Opinion by:  Colm F. Co\ﬁ\{)\lly &
\\\ A
Opinion \e .

\\\\\ DN §§\

\\

AN N
MEMQRA{;JDUM\@?INIOM
epte%ber 30, 2022
\“\\\ A
mi}ton Delaware

\€*££ Colm F. Connolly
CONNOLLY, CHIEF JUDGE:

Petitioner Michael T. Washington has filed a Petition
and an Amended Petition for a Writ of Habeas

\\

Corpus Pursuant to 28 U.S.C. 2254 ("Petition™). (D.I.
1; D.I. 69) The State filed an Answer in opposition, to
which Petitioner filed a Reply. (D.l. 77; D.1. 80) For
the reasons discussed, the Court will deny the

Petition. \\
N
§\
L BACKGROlﬁ‘éﬁQ\\\\\\\

\\\\ \i\\\

\\

A. Fact 3\1 Hig ry
\\ \\\‘\\\\

it appears from the r?:ro%ﬁ%?@i\ﬁancns and Guy were
found shot to dég von September 1, 2008
(hereinafter & ﬁ?\\\sho%{mg ") in the front seat of a
bullet- rldde{ﬁalac&“ Lexus (hereinafter "the vehicle")
T BN 0th Street. The first police
erd e at the scene found the vehicle
stogﬁ%&n\{b taiddle of traffic, still in gear and
\\\\\ \\\v\\?\é‘«:é\ged against another car.
\\\ \

/

Ay
ec <ctlve%\}i)hn Ciritella of the Wilmington Police
o Departl}zégt (hereinafter "Ciritella™) was assigned to
W mvestlgate the shooting. As the investigation
“Nnfo ldg\ﬂ,{zozz U.S. Dist. LEXIS 2} Ciritella theorized
thé&%&e shooting occurred from inside the vehicle as
it was leaving the 700 block of E. 10th Street and that
Y, the vehicle continued moving until it came to a stop
in the 500 block.

Ciritella recovered a significant number of bullets,
bullet fragments and/or shell casings, from the
interior of the vehicle, the 700 block of E. 10th Street,
and the victims' bodies following the medical
examiner's autopsies. Ciritella did not, however,
recover a weapon that was used in the shooting.

At trial, Ciritella testified that initially and for several
months after the shooting, he could not develop a
lead on a suspect. Finally, however, in April 2009,

Ciritella was advised that an inmate in federal
custody, Christopher Waterman, was interested in
disclosing information about the shooting that he

had allegedly heard from another inmate. The other
inmate turned out to be [Petitioner]. Similarly, in May

2009 and December 2009, Ciritelia learned that

inmates William Coleman and Isaiah Fields also
wanted to disclose information that another inmate,
again [Petitioner], purportedly told each of them
about the shooting. Ciritella conducted individual
one-on-one interviews with Waterman, {2022 U.S.
Dist. LEXIS 3} Coleman and Fields. As a result of
those interviews, Ciritella learned that between the
fall of 2008 and the spring of 2009, [Petitioner]
allegedly individually told Waterman, Coleman and
Fields at different times that he was either in the
vehicle during the shooting or that he was the
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shooter, and that the weapon involved in the
shooting was a "Mac 10,” which Ciritella knew was a
candidate weapon. Ciritella also learned from
Waterman, Coleman and Fields that the shooting
was possibly the result of a botched robbery or a
dispute over a drug deal, and that the gun had
discharged unexpectedly in the vehicle.

Ciritella learned additional information from
Coleman about [Petitioner's] possible involvement in
the shooting, namely that [Petitioner] was worried
that a resident of the 700 block of E. 10th Street,
April Gardner, had witnessed the shooting.
Moreover, Fields told Ciritella that he was with
[Petitioner] in June or July 2008 at 930 Spruce
Street, a drug hangout, when the "Mac 10"
[Petitioner] was holding suddenly went off and
sprayed gunfire.

As a result of his interview with Fields, Ciritella
obtained a search warrant for 930 Spruce Street and
in the ensuing search found a number{2022 U.S.
Dist. LEXIS 4} of bullet holes in the floor and walis
from which he recovered three bullets. From his
interview with Coleman, Ciritella was able to locate
Gardner at her 729 E. 10th Street home. Gardner told

Ciritella that she witnessed the events leading to the * \\\

shooting on September 1, 2008 from the front steRs

of her home. \\\E\\\\\\ \
\ \\‘3\\ she had witnessed the shooting. [Petitioner] also

\
At trial, Gardner testified that, prior to the shootm\g,\

she was outside sitting on her front steps\watchmg

NN

her grandson ride his bicycle when she 625§e v\\%& S

[Petitioner] and another male-later identifie \s\%uy-
walking down 10th Street. Gardner told the ju\% that
she knew [Petitioner] because he $ad grown Q% in
the neighborhood and had gone to é&*@ool w\{%\ her

children, \\
\\\\\

Gardner testified that she & \\\\

his companion approa %

sitting in the driver's\
parked directly in front o %se According to
Gardner, after the mr men aversed briefly, Guy
got into the right froxy %*égzger seat of the vehicle

and [Petltloncrj got\ vi) the right rear passenger
\\\\\\\ \\\\eat.

o NNy
Gardneriz“‘ Hio d\&hat moments after the two men
entered the veiucle\%e vehicle's windows "erupted.”
Shocked by%e explosion, Gardner said, she
immediately{2022 U.S. Dist. LEXIS 5} "grabbed [her]
grandson™ and ran to her daughter's house around
the corner on Bennett Street where she remained for
several hours before returning home. Gardner
testified that as she ran from the scene, she could

»i\?:\:etitioner] and

er?ﬁén who was
vehlcle that was

feel shards of glass getting caught in her hair, and

that she had "glass all in [her] hair” when she
reached her daughter’s house. Gardner further
testified that [Petitioner] came to her home later that
evening "to apologize,” but that she refused to
speak to him. On September 28, ZQOQ [Petltloner]
was charged with two counts of Mm’der in the First
Degree, two counts of Possessuo‘ﬁ of a Firearm
During the Commission of a Foid V\amﬂ one count of
Possession of a Firearm &§¥ Person ”F”rohlblted
[Petitioner] went to tr&;ﬁl onithose charges on
Octob,,?\26 %W

At trial, the State’ s@‘aiﬁz{;ﬂcs exvpert Delaware State
Police Firearms Ex:zmmér\é%rl Rone (hereinafter
"Rone"), opmed thzﬁ 3‘1e strafing of the vehicle's

mterlor was ?E\@ resﬁ t of a semi-automatic or
N X
szgachargmg more than thirty
rounds msi e\ ‘vehicle from the area of the right
rear pae%eng &eat Rone further opined that the
s:xtéén \Z Hets and thirty spent shell casings he
irained, which were recovered{2022 U.S. Dist.

3« ronﬁhe vehicle, the victims' bodies, and

rucs% “Street, all came from the same semi-

Sgutomatic or automatic weapon.

loner] testified at trial that he visited "Miss

' later in the evening on September 1, 2008,
because he was sorry to hear that Leighton and

Francis had been shot in front of her house, and that

testified that, a few days prior to the shooting, he
had a conversation with Leighton and Guy, while in
the vehicle, about a gun his cousin wanted to sell.
According to {Petitioner], the gun he was helping his
cousin sell "hold[s] 30 rounds™ and was "the same
gun that went off in the house [on] 930 Spruce
Street” [Petitioner] denied any involvement in the
shooting, however, and he testified that at the time
of the shooting he was "“cooking up some drugs" at
930 Spruce Street.Washington v. State, 31 A.3d 77
(Table), 2011 Del. LEXIS 556, 2011 WL 4908250, at *1-
2 (Del. October 14, 2011).

B. Procedural History

On September 28, 2009, a New Castle County grand
jury charged Petitioner by indictment with two
counts of first degree murder, two counts of attempt
first degree robhery, two counts of pnssession nf a
firearm during the commission of a felony
("PFDCF"), and one count of possession of a firearm
by a person prohibited ("PFBPP"}.{2022 U.S. Dist.
LEXIS 7} (D.1. 76-1 at Entry No. 1;1 D.1. 47-3 at 1-4) On
November 11, 2010, a Delaware Superior Court jury
found Petitioner guilty of two counts of the lesser-
included offense of manslaughter and two counts of
PFDCF. (D.l. 76-1 at Entry No. 41) The jury found
Petitioner not guilty of the attempted robbery
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charges. (/d.) On February 11, 2011, the Superior
Court sentenced Petitioner to an aggregate of
eighty-six years of imprisonment at Level V,

suspended after sixty-six years for decreasing levels

of supervision. (DA. 76-1 at Entry No. 48) The
Delaware Supreme Court affirmed Petitioner's

conviction on direct appeal. See Washington, 31

A.3d 77, 2011 WL 4908250, at *4.

In March 2012, Petitioner filed a pro se motion for
postconviction relief pursuant to Delaware Superior
Court Criminal Rule 61 motion (interchangeably
referred to as "Rule 61 motion" or "first Rule 61
motion®). (D.i. 76-3) He filed an amended Rule 61
motion on August 8, 2012 (also interchangeably
referred to as "Rule 61 motion" or "first Rule 61
motion”). (D.I. 47-1 at Entry No. 77) Defense counsel
filed Rule 61 affidavits in response to Petitioner's

Rule 61 motion. (D.l. 47-1 at Entry Nos. 81, 82) The
State filed a response to the Rule 61 motion on
October 31, 2012. (D.1. 47-22) The Superior Court
appointed post-conviction counsel to represent
Petitioner during his Rule 61{2022 U.S. Dist. LEXIS
8} proceeding. (D.I. 76-1 at Entry Nos. 99-101, 139,
140) Thereafter, the Superior Court sequentially
appointed three substitute postconviction counsel.
(D.l. 76-1 at Entry Nos. 110, 112, 115, 120) On July 17
2015, Petitioner's last appointed post-conviction
counsel concluded that there were no mentorlou’se\
issues he could advocate on Petitioner's behalf ar\t\d

filed a motion to withdraw as counsel. (D.1. 76\3 t\\
AN

Entry No 125) Petitioner responded to the motl\o
- withdraw, and the Superior Court order%*d
conviction counsel to file an affidavit out \mn\g\{}%%}\\
work he had performed. (D.I. 76-1 at Entry N N27
129) Post-convnctlon counsel filed his letter a¥: ¢giavnt
on November 15, 2015. (D.l. 76-1 a&\%try No 6)

///
///

Petitioner requested, and wasggr:ted\ \tensnon
of time to file an amended pro ,\Rule 61 motion
after consulting with a pri gtor (D.1.76-1
at Entry Nos. 131- 136\%% ﬁhbner filed
amendments to his Ru¥: 1 g¢ion in March 2016,
which consisted of th n& claims (also
interchangeably r ?ef d to}@\\Rule 61 motion" or
“first Rule 61 mot%kt G 1 at Entry No. 139,

140)-Although !%Sta
to respond to?«"
Entry{2022 u.s. ss\i\

\\\\\ sponse.

On Sept \gnr 27, 2016 a Superior Court
Commissioner issued a report recommending that .
Petitioner's Rule 61 motion-consisting of the original
March 2012 Rule 61 motion and Petitioner's March
2016 amendments-be denied and that post-

conviction counsel's motion to withdraw be granted. »

See State v. Washington, 2016 Del. Super. LEXIS

\g@vas provided an opportunity--
% RS amendments, (D.l. 47-1 at .
A >1S 9} No. 141), it did not file -

486, 2016 WL 5407852 (Del. Super. Ct. Sept. 27,
2016). The Superior Court adopted that Report and
Recommendation on October 19 2016, denied
Petitioner's Rule 61 motion, and granted post-
conviction counsel’'s motion to wit .draw See Sate v.
- Washington, 2016 Del. Super. LEXS 524, 2016 WL
6248462 (Del. Super. Ct. Oct, 19 2 16), corrected
Oct. 21, 2016. The Delaware SUPDY &\n\é\c;aun affirmed
that decision on April 28, 283':\7\ See W‘%hmgton V.
State, 164 A.3d 56 (Table)\\éoﬁﬁoel LEXIS 182, 2017
WL 1573119 (& L. A@¥\\§€\2o17)

S

Petitioner filed his Pe don for habeas relief
on May 24, 2017. (D;§\1) a\é\@oun ordered the State
to answer the Petntlon\\@l November 7, 2017. (D.I. 16)

NS
On Novem@t\} fé\ 20 1%y Petitioner moved to stay

* these proce%dmg%&g@\g\u\estmg, without elaboration,

perm:ssnon\y Arsue a claim of “actual innocence"”
in f!u:\ tate\\ urts in order to exhaust state
remer’ S, $ ng to compel the State to release
eV|d t;e & %f court Jencks Act statements. (D.I.
8) & o:)ember 30, 2017, Petitioner moved
to }\w\%upplement his motion to stay. (D.l. 21)
OnJ \\ﬁ};ary 9, 2018-before the State's answer to’

\ Petltloner s habeas{2022 U.S. Dist. LEXIS

\ ; Petﬁlon was due-Petitioner filed another motion
%nend or supplement his Petition (D.l. 26), and
the Court ordered Respondents to respond to -
Petitioner's motion to stay the proceedings rather

\\ than answer the habeas Petition. (D.l. 27) On

January 11, 2018, the State responded to Petitioner's
motion to stay, and Petitioner filed a habeas corpus
“brief.” (Di. 28; D.l. 29) :

On January 29, 2018, the Court denied Petitioner's
motions to stay, to compel, to appoint counsel, and
for an evidentiary hearing, and granted Petitioner's
motion to amend or supplement his Petition. (D.1. 31;
D.l. 32) On February 21, 2018, Petitioner
supplemented his habeas Petition. (D.l. 34) On
March 20, 2018, Petitioner filed a motion for
reconsideration of the Courts.order denying the
motion to stay. (D.l. 36) On October 22, 2018, the
Court denied Petitioner's motion for reconsideration
and ordered the State to respond to Petitioner's
amended Petition. (D.I. 43) On November 13, 2018,
before the State filed its answer to Petitioner's
habeas Petition, Petitioner filed a motion for an -
evidentiary hearing and/or to stay due to newly
discovered evidence. (D.I. 46) The State filed an
Answer on January 7, 2019. (D.1.{2022 U.S. Dist.
“LEXIS 11} 47-50) Petitioner filed a Reply on January
18, 2019. (D l. 52)

On April 30, 2019, Petitioner again-moved to stay

these federal proceedings in order to "argue .. .

newly discovered evidence [i.e., chalienges to the -
reliability and credibility of the State's expert
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bailistic witness, recantations by one of the State's
witnesses, and newly presented witness statements]
in the Superior Court in order to properly exhaust
his remedies and avoid any procedural[] issue[s]. ..
in this district court.” ( D.l. 57) On July 8, 2019, the
Court-ordered the State to respond to Petitioner's
motions for an evidentiary hearing and to stay. (D.l.
59) Although the State opposed Petitioner's Motions,
it "respectfully requested" that, if the Court did not

to Superior Court Criminal Rule 57(d). (D.l. 76-12, 76-
13) On May 24, 2022, the Superior Court deemed
Petitioner's motion to set aside judgment as a third
Rule 61 motion, summarily dismissed the motion as
procedurally barred, and held tkat Petitioner's

motion to amend and supplemen{\igvas moot. See
State v. Washington, 2022 Del, Su?er LEXIS 221,

outright deny the motions, "the case [should] be
stayed for [Petitioner] to exhaust his 'newly

discovered' evidence claims in the state courts."
(D.l. 60 at 18) Subsequently, on August 21, 2019, the

Court denied Petitioner's motion for an evidentiary
hearing, but granted Petitioner's motion to stay the
matter for Petitioner to exhaust his "newly
discovered evidence" claims in the state courts. (D.I
64)

On August 30, 2019, Petitioner filed his second {2022
U.S. Dist. LEXIS 12}pro se Rule 61 motion and a
motion for appointment of counsel in the Superior
Court. (D.l. 76-8 at 157-160, 161-164) On September
9, 2019, the Superior Court directed the appointment
of counsel to represent Petitioner. (D.l. 76-8 at 165-
167) On April 28, 2020, Petitioner filed a counseled
amended second Rule 61 motion, claiming that three {
pieces of "new evidence" establish Petitioner's

‘actual innocence,” warranting a new trial: (1) Staig ‘

N
withess Christopher Waterman recanted his N

\\\\\\ N\
testimony; (2) State witness Isaiah Fields waaxtne

beneficiary of an undisclosed tacit sentence AN

2022 WL 1656008, at *2-3 (Dé1 %hp@t@t May 24,
2022). The Delaware Supgeiig Court affirmed the
Superior Court's declsmn@n Siaptember 6, 2022. See

Washington v. Del., 23@@3 32022 Del. LEXIS
270, 2022 WL 4088664, (Del. Sept. 6, 2022).

e“\\
X

\\\\\\\\\ ‘
Before he filed h%\t i
Superior Couru

Rale 61 motion in the

n Mayaozz Petitioner notified this
% 2029\\that he had competed his
state postoéonw\@t\r'eagﬂoceedmgs and moved to

amend, exp\%dxénd supplement his habeas petltlon
to incluge3 new Qlalms [that he] ..

. exhaustfed] ...
the [statelcourtls] (D 66); Petitioner filed an
ameﬁz\{\\ abe?s petition on April 28, 2022 (DI. 69).

N@Qn Way 2332022, the Court lifted the stay and
ordé?éfdgh 3

{ate to respond to the amended habeas
) Peﬁ?‘;s@n (D.1.{2022 U.S. Dist. LEXIS 14} 71)
\\§ Subsequently, on June 7, 2022, Petitioner

s\?ipplez%iented his amended habeas Petition. (D.I. 72)
s‘ une 29, 2022, the Court granted the State's
motion for an extension of time to respond until

August 12, 2022. (D.l. 75) The State filed its Answer
on August 12, 2022 (D.l. 77), and Petitioner filed his

/

B

Reply on August 30, 2022. (D.1. 80)
X
reduction agreement, resulting in a Br @y \\\
Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 D\ Ed\Jaiv Il. GOVERNING LEGAL PRINCIPLES
215 (1963) violation; and (3) the State's e3

e%"t
ballistics witness Carl Rone misled the jur?‘égy
misrepresenting his credentials, an

\used unr %}able
and subjective methods of ldentlflca} D l\?ﬁ 9 at
6-67) The Superior Court denied Petitio g clalms

finding that his second RO¥ ;61 motion was
procedurally barred under Rule 6 %)(1) and (2) as
untimely and successive; \3:3’:‘&?2 hﬁ&ﬁ%ms regarding

Fields and Rone were a\so\ss cedurally defaulted
under Rule 61(i)(3), andﬁ at gzltloner failed to
establish a strong mferenc?:

3 actual innocence to
overcome the barss @é?&ss\\\\e\/ Washington, 2021
Del. Super. LEXIS 653} 2621

Super. Ct. Novg‘ﬁ 2024} Petitioner appealed and, on
April 7, 2022, th\e%nla wre Supreme{2022 U.S. Dist.

LEXIS 13} Qourt a:?fl\mgd the Superior Court's denial
of his semn\7

State, 275

5232259, at *6-9 (Del.

?9\61 motion. See Washington v.

R\gd 1258 (Table), 2022 Del. LEXIS 114,
2022 WL 104137 (Del. Apr. 7, 2022). On May 20,

2022, Petitioner filed a motion to set aside judgment
under Delaware Superior Court Civil Rules 60(b)(1),
(3), and (6) and 55(c), asking the Superior Court to
set aside its "default” judgment denying him
postconviction relief and grant him a new trial, and a
motion to amend supplement to include a reference

A. The Antiterrorism and Effective Death Penalty Act
of 1996

Congress enacted the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA) "to reduce
delays in the execution of state and federal criminal
sentences . . . and to further the principles of comity,
finality, and federalism." Woodford v. Garceau, 538
U.S. 202, 206, 123 S. Ct. 1398, 155 L. Ed. 2d
363 (2003). Pursuant to AEDPA, a federal court may
consider a habeas petition filed by a state prisoner
only "on the ground that he is in custody in violation
of the Constitution or laws or treaties of the United
States." 28 U.S.C. 2254(a). Additionally, AEDPA
imposes procedural requirements and standards for
analyzing the merits of a habeas petition in order to
"prevent federal habeas ‘retrials' and to ensure that
state-court convictions are given effect to the extent
possible under law." Bell v. Cone, 535 U.S. 685, 693
122 S. Ct. 1843, 152 L. Ed. 2d 914 (2002).

B. Exhaustion and Procedural Default
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Absent exceptional circumstances, a federal court
cannot grant habeas relief unless the{2022 U.S. Dist.
LEXIS 15} petitioner has exhausted all means of
available relief under state law. See 28 U.S.C.
2254(b); O'Sullivan v. Boerckel, 526 U.S. 838, 842-44,
119 8. Ct.1728, 144 L. Ed. 2d 1 (1999); Picard v.
Connor, 404 U.S. 270, 275,92 S. Ct. 509, 30 L. Ed. 2d
438 (1971). AEDPA states, in pertinent part:

An application for a writ of habeas corpus on behalf
of a person in custody pursuant to the judgment of a
State court shall not be granted unless it appears

that- -

(A) the applicant has exhausted the remedies
available in the courts of the State; or

(B)(i) there is an absence of available State
corrective process; or (ii) circumstances exist that
render such process ineffective to protect the rights
of the applicant.28 U.S.C. 2254(b)(1). This exhaustion
requirement, based on principles of comity, gives
"state courts one full opportunity to resolve any
constitutional issues by invoking one complete
round of the State’s established appellate review

process.” O'Sullivan, 526 U.S. at 844-45; see Werts v. o\\\

Vaughn, 228 F.3d 178, 192 (3d Cir. 2000).

A petitioner satisfies the exhaustion requirement b?\\\

demonstrating that the habeas claims were “i3i

presented" to the state's highest court, either\gi(\\\\\\§

direct appeal or in a post-conviction procé‘\’f’?i@ in a
procedural manner permitting the court to D ng\{?%\%\\\\
the claims on their merits. See Be// v, Cone, 543 U.S.
447,451 n.3, 125 S. Ct. 847, 160 L. Ed. 2d 881 (%\{105);
Castille v. Peoples, 489 U.S. 346,354, 109 SyCt.
1056, 103 L. Ed. 2d 380 (1989). If the pe @%@}\*‘raised
the issue on direct appeal in thy correct’}) dcedural
manner, the claim is exhaustedNind the petitioner

does not need{2022 U.S. ] ¢} to raise the
same issue again in a\§%§\\§%% ﬁ\onviction
proceeding. See Lambé?{\v. B

gkwell, 134 F.3d 508,
513 (3d CIN99M:
R

If a petitioner pres&ﬁs g\.,\\}\xj\\i\%iusted_habeas claims
to a federal ¢ "@\;_{{\Q\an\&\unher state court review of
those claims is aread di‘-\:g\.e to state procedural rules,
the federal cour%l\y\vni'r\t\x‘cuse the failure to exhaust
and treaﬁ§§§5§&{g§§%\as exhausted. See Coleman v.

Thompsonys01 US. 722, 732, 750-51, 111 8. Ct.
2546, 115 L. EGN2d 640 (1991) (such claims "meet[]
the technical requirements for exhaustion" because
state remedies are no longer available); see also
Woodford v. Ngo, 548 U.S. 81,92-93, 126 S. Ct. 2378,
165 L. Ed. 2d 368 (2006). Such claims, however, are
procedurally defaulted. See Coleman, 501 U.S. at’

749; Lines v. Larkins, 208 F.3d 163, 160 (3d Cir.

AN

N\ :
\\\\ Alternatively, if a petitioner demonstrates that a

2000). Similarly, if a petitioner presents a habeas
claim to the state's highest court, but that court
“clearly and expressly" refuses to review the merits
of the claim due to an independent and adequate
state procedural rule, the claim is‘;-&exhausted but -
procedurally defaulted. See Colel‘\?:gan, 501 U.S. at

N

750; Harris v. Reed, 489 U.S. 2,55‘\2\\@-64, 109 S. Ct.
1038, 103 L. Ed. 2d°30; §\\?ﬁ§§§9g.

N N
Federal courts may pt coridenthe merits of
ML 5, ANORERY o
procedurally defaulted é\ié 43 unless the petitioner
demonstrates either cause ¥ \\-t\he procedural default
and actual prejudi%ﬁ?gg\;\g\\fl\(n\ therefrom, or that a
fundamental miscar gag@d%ﬁ%tice will result if the
court does not@ieW' Re claims. See McCandless V.
Vaughn, 1728.38\255, 80 (3d Cir. 1999); Coleman,
501 U.S it 750N¢nTie demonstrate cause for a
\\} SN TR
procedurza E{J.ei?ault, a petitioner must show that
"some&g'@iacth\él\;\{\a\;ctor external to the defense{2022
U.S\;@ist&?\@ﬁ%{s £7} impeded counsel's efforts to
corﬁ‘%}i\y y\‘\ﬁfh tfp\\g State’s procedurat rule.” Murray v.
C%S'i\ier\,\@?? U@’S 478, 488, 106 S. Ct. 2639, 91 L. Ed.
itifzg‘ (1528). To demonstrate actual prejudice, a

p é}!\\@ust show that the errors during his trial

Neated more than a possibility of prejudice; he must
A\

\\‘sh@?}/ that the errors worked to his actual and
subStantial disadvantage, infecting his entire trial

W

with error of constitutional dimensions." Id. at 494.

“constitutional violation has probably resulted in the
conviction of one who is actually innocent,”2 then a
federal court can excuse the procedural default and
review the claim in order to prevent a fundamental
miscarriage of justice. See Fdwards v. Carpenter,
529 U.S. 446, 451, 120 S. Ct. 1587, 146 L. Ed. 2d
518 (2000); Wenger v. Frank, 266 F.3d 218, 224 (3d
Cir. 2001). The miscarriage of justice exception
applies only in extraordinary cases, and actual
innocence means factual innocence, not legal -
insufficiency. See Bousley v. United States, 523 U.S.
614, 623, 118 S. Ct. 1604, 140 L. Ed. 2d 828 (1998);
Murray, 477 U.S. at 496. A petitioner establishes
actual innocence by asserting "new reliable
evidence-whether it be exculpatory scientific
evidence, trustworthy eyewitness accounts, or
critical physical evidence-that was not presented at
trial,” showing that no reasonable juror would have
voted to find the petitioner guilty beyond a
reasonable doubt. Hubbard v. Pinchak, 378 F.3d 333,
339-40 (3d Cir. 2004). -

C. Standard of Review

If a state's highest court adjudicated a federal{2022
U.S. Dist. LEXIS 18} habeas claim on the merits, the
federal court must review the claim under the
deferential standard contained in 28 U.S.C. 2254(d).



Page 6 of 27

Pursuant to 2254(d), federal habeas relief may only
be granted if the state court's decision was
"contrary to, or involved an unreasonable
application of, clearly established federal law, as
determined by the Supreme Court of the United
States," or the state court's decision was an
unreasonable determination of the facts based on
the evidence adduced in the trial. 2254(d)(1) & (2);
see also Williams v. Taylor, 529 U.S. 362, 412,120 S.
Ct. 1495, 146 L. Ed. 2d 389 (2000); Appel v. Horn, 250
F.3d 203, 210 (3d Cir. 2001). A claim has been
"adjudicated on the merits" for the purposes of
2254(d) if the state court decision finally resolves the
claim on the basis of its substance, rather than on a
procedural or some other ground. See Thomas v.
Horn, 570 F.3d 105, 115 (3d Cir. 2009). The
deferential standard of 2254(d) applies even "when a
state court's order is unaccompanied by an opinion
explaining the reasons relief has been denied."”
Harrington v. Richter, 562 U.S. 86, 98, 131 S. Ct. 770,
178 L. Ed. 2d 624 (2011). As the Court explained in
Harrington, "it may be presumed that the state court
adjudicated the claim on the merits in the absence of
any indication or state-law procedural principles to
the contrary.” Id. at 99.

Finally, when reviewing a habeas claim, a federal
court must presume that the state court's
determinations of factual issues are correct. &
See 2254(e)(1). This presumption{2022 U.S. Disty
LEXIS 18} of correctness applies to both expllg;g: an

implicit findings of fact, and is only rebutted by cﬁ‘e% Fa

and convincing evidence to the con Fa¥

See 2254(e)(1); Campbell v. Vaughn, 209 B30 P88

286 (3d Cir. 2000); Miller-El v. Cockrell, 537 @»\,%\322
341,123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003) (& gtmg
that the clear and convincing stanc?%;d in 2254 &)(1)
applies to factual issues, whereas the\; reas\e\lable
application standard of 2254(d{(2) appli & \factual

declswns)\\\\
@@h\*\\\

ll. DIS

oS Sery e
Petitioner asserts the f Io twenty-three Claims

in his timely-filed F%\ e, ;\11) defense counsel was
ineffective by fallmg m%%\(o suppress the out-of-
court statemeziis of t%'\é State witnesses (D.I. 1 at 5;
D.I. 29 at ‘?%\ g\),?ﬁk the State engaged in
prosecutorial mis Jor zct by manipulating facts and
mlslé\séﬁid\\ \Jury as to the conditions of
Chnstopher\‘}iaterr%an s federal plea agreement (D.I.
1at7); (3) th%\State engaged in prosecutorial
misconduct by manlpulatmg evidence and vouching
for state witnesses (D.1. 1 at 8; D.I. 29 at 12, 14, 31);
{4) the trial court committed plain error by permitting
Detective Ciritella to testify as an expert (D.I. 1 at 10;
D.1.29 at 24, 25); (5) (a) the State engaged in

prosecutorial misconduct during summation; and (b)

defense counsel provided ineffective assistance by
not objecting to the misconduct (D.I. 1 at 12);{2022
U.S. Dist. LEXIS 20} (6) the State engaged in
prosecutorial misconduct relating to a ballistics
argument (D.I. 1 at 14; D.1. 29 at 13@ {7) {a) the trial
court abused its discretion by dlsm_ssmg the State's
ballistics expert witness, Carl Qne before
Petitioner had the opportum\t?\t%\ﬁ §"4\\the vehicle
involved in the incident azzé\?;goss exa‘r"une Rone;
and (b) defense coun$el pr@wded ineffective
assistance by failing to%sk certainYuestions while
cross-examining Rone 2 ,I at 16); (8) defense
counsel provided |QQﬁectlve 4;§|stance by failing to
have DNA eVIdence%sié&i@\{ 1 at 18; D.1. 29 at 35);
(9) defense counsel pmvlded ineffective assistance
by failing to czy?mct thqmlleged misrepresentations
about Wategmans; fede\ﬁf‘al plea agreement (D.I. 1 at
20); (10) (ﬁi\ef\,\ﬁ\s\ S\CSunsel provided ineffective
assns\anc&%)y failing to object to the State's
allegééﬁy\falséétatements of witness testimony
dz)rmg\\%}fﬁs%ng (b) defense counsel provided
{ne é\g ve a‘; istance by failing to object to the
\\a ate's s\\ uchmg and assertion of personal
\imon during closing; and (c) defense
S counsei‘alled to perform an adversarial test that
‘\\\ ould prove Petitioner's innocence (D.l. 1 at 22; D.I.
\ngséﬁ 13, 20, 31);{2022 U.S. Dist. LEXIS 21} (11)
defense counsel provided ineffective assistance by
failing to re-call the State's ballistics expert witness
S (Carl Rone) to ask questions Petitioner wanted
s asked after the jury viewed the vehicle involved in
the shooting (D.I. 1 at 24); (12) defense counsel
provided ineffective assistance by: (a) failing to
perform an adversarial test that could have proven
Petitioner innocent; (b) discredit a witness’
testimony regarding a prior bad act; and (c) failing to
object to Detective Ciritella testifying as an expert
(D.l. 1 at 26; D.1. 29 at 18, 20, 22); (13) defense
counsel provided ineffective assistance by failing to
object or move to suppress evidence, which was
allegedly unsupported by facts and not testified to
by the State's expert witness (D.l. 1 at 28; D.1. 29 at
22, 28); (14) (a) defense counsel was ineffective for
failing to disclose to [Petitioner] an alleged conflict
of interest and that he had a fatal iliness; and (b) the
trial court failed to investigate the alleged conflict of
interest (D.I. 1 at 30; al. 29 at 32); (15) postconviction
counsel was ineffective for failing to raise
Petitioner's claims, failing to investigate beyond the
trial record and "recover imperative{2022 U.S. Dist.
LEXIS 22} evidence outside of the trial transcripts”
in order to show Petitioner's innocence, failing to
provide Petitioner with an investigator to help prove
his innocence, failing to properly advise Petitioner
about the standard for postconviction relief and
inform Petitioner that his prosecutorial misconduct
claims were procedurally barred and should be
raised as ineffective assistance of trial counsel
claims instead, and moving to withdraw from the
case rather than helping to prove that trial counsel
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was ineffective (D.l. 1 at 32; D.I. 29 at 10, 25; D.I. 34 at
2.9; D.I. 69 at 8, 13-14, 16); (16) defense counsel was -
ineffective by failing to adequately cross-examine
State witness Coleman (DA. 29 at 17); (17) defense
counsel was ineffective by failing to retain an expert
on behalf of the defense to perform trajectory testing
of the shooting inside the vehicle (D.l. 29 at 35); (18)
defense counsel was ineffective by failing to
investigate beyond the trial record and subpoena
potential witnesses (DA. 34 at 7; D.I. 29 at 12, 17, 19,
21, 30, 34, 36); (19) defense counsel was ineffective
for failing to seek a reduction in sentence (DA. 29 at
36); (20) appellate counsel was ineffective by
filing{2022 U.S. Dist. LEXIS 23} a motion to withdraw
from Petitioner's direct appeal (DA. 29 at 36); (21) (a)
the State committed a Brady violation because State
witness Isaiah Fields was the beneficiary of an
undisclosed tacit sentence reduction agreement, the
nondisclosure of which Petitioner claims violated
his Sixth and Fourteenth Amendment rights (D.1. 69
at 13-16); (b) defense counsel was ineffective "for
failing to protect and/or raise"” the alleged
Brady violation concerning Fields" on direct appeal
(D.I. 69 at 13-16; D.I. 72 at 2-5); and (c) post-
conviction counsel was ineffective for failing to raise
the Brady violation in Petitioner's first Rule 61
motion (D.l. 69 at 13-16; D.l. 72 at 2-5); (22) (a) trial
counsel was ineffective "for failing to 'adequately’

- ' I - . - [
cross-examine State’s ballistic expert witness Cage\\

Rone’ as to his certifications” and findings about ¥) AN
bullets and casing; and (b) postconviction counse\
was ineffective for failing to investigate and‘?’\»\is\@\ \
defense counsel's ineffectiveness with resg;ct tc}\\\\\\\\\§

Cari Rone (D.l. 69 at 24, 27-28); and (23) Rat#inger.
has "new evidence" of his actual innocen \\ba\&\é\\\\\
. . N
on Waterman's recantation, Fields' allegexiy
undisclosed "tacit" sentence redugtion agree ‘\ nt,
and Rone’s qualifications and metit dology{gﬁ)zz

: N §
U.S. Dist. LEXIS 24} (D.I. 69 at 2T27).
1 \Q\,\\\\

Q
\\\
A. Exhausted Ineffective Assis&.\e of Counsel
Claims: Claims One, Five {3327}:%@\?&2& Y, Ten (a), and

Petitioner presente\§§\\{a'g\ls \e, Five (b), Seven (b),
N

Ten (a), and Eleven inWi\Rule 61 motion. The
Superior Cou ~\gj\enié@%elmaims as meritless, and
the Delaware § \%\ megourt affirmed that decision.

Therefore, Clairg \-\g\\,@'ive (b), Seven (b), Ten (a),
ill oY Iy\»arrant relief if the Delaware

and Eleygrwi
Supreme \"‘\53\3\ \§\%E§;\;\\@ision was either contrary to, or .

an unreasonk\!e application of clearly established
federal law.

The clearly established Supreme Court precedent
governing ineffective assistance of counsel claims
is the two-pronged standard enunciated by
Strickland v. Washington, 466 U.S. 668, 104 S. Ct.

AN

2052, 80 L. Ed. 2d 674 (1984) and its progeny. See
Wiggins v. Smith, 539 U.S. 510, 123 S. Ct. 2527, 156
L. Ed. 2d 471 (2003). Under the first Strickland prong,
a petitioner must demonstrate that "counsel's
representation fell below an objec,‘?\gve standard of
reasonableness,” with réasonabler:i\ggs being judged
under professional norms pgeyailing at the time
counsel rendered assistance:‘\\\g\x‘t\\%\\»&@j\\, 466 U.S. at
688. Under the second Str{\@ﬁ?%\g\zd pronb\;\‘a petitioner
must demonstrate "there\\@; a rgasonable probability
that, but for counsel'sBgror &EY2RNIt would have
been different.” /d. a\t\\\@?\%& A reasonable
probability is a "prgbability sufficient to undermine

confidence m{%ﬁ\?&&@st LEXIS 25} the

outcome.” /d. at 688. \\f\;%}\urt may choose to address

the prejudice piong be}\’\gf\e the deficient performance
prong, an;\f?‘ ma §rejec‘t\\ n ineffectiveness claim

solely Nth \@‘\b\\j\-\\ﬁ%\}hat the movant was not .
prejudice

. trickland, 466 U.S. at 668. Although
N N
not{\ei\ﬁh\\s% g{lq%\{%ble, the Strickland standard is
\§\§t\1igt\{§.\\ ‘}@anding and leads to a strong
Qre§§z\~f§)tiog\\§hat counsel’'s representation was
\\ r%{%nally reasonable. See id. at 689. .

\\Turning“to the first prong of the 2254(d)(1) inquiry,
‘Qixi«‘he (;\@\‘]rt notes that the Delaware Supreme Court
\\\:\%\@}\\rectly identified the Strickland standard as
governing Petitioner's instant ineffective assistance
of counsel contentions. As a resuit, the Delaware
Supreme Court's decision was not contrary to
clearly established federal law.

The Court must also determine if the Delaware
Supreme Court reasonably applied the
Strickland standard to the facts of Petitioner's case.
See Harrington, 562 U.S. at 105-06. When performing
this inquiry, the Court must review the Delaware
Supreme Court's denial of Petitioner's ineffective
assistance of counsel allegation through a "doubly
deferential” lens. /d. "[T]he question is not whether
counsel's actions were reasonable, [but rather],
whether there is any reasonable argument that -
counsel satisfied Strickland's deferential standard.”
Id. When assessing{2022 U.S. Dist. LEXIS
26} prejudice under Strickland, the question is
“"whether it is reasonably likely the resuit would have
been different” but for counsel's performance; and
the "likelihood of a different result must be

" substantial, not just conceivable.” Id. And finally,
when viewing a state court's determination that a
Strickland claim lacks merit through the lens of
2254(d), federal habeas relief is precluded "so long
as fairminded jurists could disagree on the
correctness of the state court's decision.” Id.
at101. , :

1. Claim One
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Petitioner contends that defense counsel provided
ineffective assistance by failing to move to suppress
the out-of-court statements of two State witnesses:
Isaiah Fields and William Coleman. (D.I. 1 at 5; D.I. 29
at 15, 28) Both Fields and Coleman provided
statements to Detective Ciritella concerning
Petitioner's role in the shooting of Francis and Guy,
and they also testified during Petitioner's trial. See
Washington, 2016 Del. Super. LEXIS 486, 2016 WL
5407852, at *1, *5. For the following reasons, the
Court concludes that the Delaware Supreme Court
reasonably applied Strickland in denying this
argument.

During Petitioner's trial, Isaiah Fields testified that,
while in the same prison as Petitioner, Petitioner told
Fields that he unintentionally killed Francis and Guy

with a MAC-10 in a robbery{2022 U.S. Dist. LEXIS
27} or drug deal that went wrong. (111. 47-3 at 85-88)
Fields also testified that he saw Petitioner
accidentally fire a MAC-10 at 930 Spruce Street a few
months before Francis and Guy were killed.

(ld.) William Coleman testified at trial that, while he
and Petitioner were in the same prison, Petitioner
told Coleman that he shot Francis and Guy from the
back seat of a car with a MAC-10 in a robbery that

went wrong, that he disposed of the MAC-10 used in \\\

the shooting, and that April Gardner had witnessed

the shooting. (D.l. 47-3 at 63-67) On cross- N
examination, defense counsel used letters that\\“\

Coleman wrote to the police with this mformatzo t
expose inconsistencies between his version of \\\.
events in the letters and his trial testlmong

as his strongly expressed desire for a Ee‘agil}k N

exchange for providing information aboﬁt\m
shooting; the letters were admitted into ev:&%@ce
(D.l. 47-3 at 67- 72)\\\

In his first Rule 61 motion, P. t[\thoner arg‘&%d that
defense counsel provided me ive assistance by
not moving to suppress th urt statements
Fields and Coleman prow \%)ge\ctlve Ciritella
under Delaware Rule of' v:d 404 and 11 Del. C.
3507. (D.l. 47-28 at 2, 4; D&% A0 7- 9) The Superior
Court Comm:sswnﬁ& ecomkl nded{2022 U.S. Dist.
LEXIS 28} that Clan%\ f&l’%@:ld be denied because
defense coun§e| "\?msa\not deficient for failing to
object or mow; @Q subpress Fields' or Coleman s
statements wt \f'%fe Was no basis to do so.'

WashlngzwzxZO%\D&\Super LEXIS 486, 2016 WL ~

5407852 \5\ \\\G\\‘\\i‘is%h initial matter, "neither Fields'
nor Coleman’ W{@tements were introduced pursuant
to 11 Del. C. 3507. The only testimony the State
offered thr[ough] Fields and Coleman was live, in-
court testimony.” Washington, 2016 Del. Super.

LEXIS 486, 2016 WL 5407852, at *5 (emphasis
added). The Superior Court Commissioner explained
that defense counsel had "no meritorious basis
upon which to object to [particular statements made

Ny

at trial that were part] of Fields’ or Waterman's
testimony.” Id. (emphasis added). The Superior
Court adopted the Commissioner’s Report, and
denied Claim One. See Washington, 2016 Del. Super.
LEXIS 524, 2016 WL 62484\52 at*3.

The Delaware Supreme Court:ffiz %id the Superior
Court's decision that defense counsel did not
perform deficiently, and\?ﬂsc%eld that Petitioner
failed to satisfy the prg;vdme\\;?{@\ng of Strickland.
See Washington, 164 A%t%x&ﬁ 2017 Del. LEXIS 182,
2017 WL 1573119, a\t *3. Wlﬁ; espect to Petitioner's
failure to satisfy Strm\‘\%ﬁag_\ Yormance prong, the
Delaware Supreme @te :d that defense counsel
did not have abasns} \\object or move {o suppress
Fields' or Ceé%m 'S te\\%‘lmony under the Delaware
Rules of\\\ﬁ‘\\/lde&(;{rgg\z'3507 because: (1) Fields'
testlmoﬁfa ut seeing{2022 U.S. Dist. LEXIS
29} Pet:i%&ger\m% a MAC-10, a candidate weapon in
the shéotmg JFrancis and Guy, was highly relevant
an&%wt&}’ndu : prejudicial D.R.E. 403; (2) defense
N couis%el Jwd no basis to object to the prior
accndenta?\%:hootmg evidence under D.R.E. 404(b);

(3) F‘&e{ds testimony was offered for a proper

\\ purpose-to show that Petitioner had possessed the

m ¥vpe of weapon used in the shooting, rather
z3his general criminal disposition; (4) Petitioner
never identified any prior bad acts in the letters
Coleman wrote to the police, which were admitted at

\\\\\\Q\\\\\ trial; and (5) the State did not introduce Fields' and

Coleman's out-of-court statements to the police at
trial pursuant to 3507. See Washington, 164 A.3d 56,
2017 Del. LEXIS 182, 2017 WL 1573119, at *3.

On habeas review, the Court must defer to the
Delaware Supreme Court's interpretation and
application of Delaware's evidentiary rules. See
Scott v. Johnson, 2014 U.S. Dist. LEXIS 137820, 2014
WL 4955704, at *6 (D. Del. Sept. 30, 2014). Given the
Delaware Supreme Court's determination that there
was no meritorious basis upon which to object or
move to suppress the testimony, the Court
concludes that the Delaware Supreme Court
reasonably applied Strickland when holding that
defense counsel did not perform deficiently by
failing to file a meritless motion.

In addition, Petitioner cannot demonstrate a
reasonable probability that the outcome of his{2022
U.S. Dist. LEXIS 30} proceeding would have been
different but for defense counsel's failure to either
object to, or move to suppress, Fields' and
Coleman's testimony. As determined by the
Delaware Supreme Court, “[t]here was significant
additional evidence presented at trial about
[Petitioner's] role in the shooting, including
Gardner's eyewitness testimony and Fields,
Coleman, and Christopher Waterman's trial
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testimony that [Petitioner] admitted to killing Francis

and Guy." Washington, 164 A.3d 56, 2017 Del. LEXIS
182, 2017 WL 1573119, at *3. Given this record, the
Court concludes that the Delaware Supreme Court

reasonably applied Strickland in holding that
Petitioner did not satisfy the prejudice-prong of
Strickland. Accordingly, the Court will deny Claim
One.

2. Claims Five (b) and Ten (a)

In Claims Five (b) and Ten (a), Petitioner contends
that defense counsel provided ineffective assistance
by not objecting to the State's alleged misstatement

of the evidence during closing arguments at trial
that: (1) April Gardner testified Petitioner got into the
back passenger side seat of the car moments before
the car windows erupted; and (2) the State's ballistic
expert, Rone, testified that, if more than one person
had been present in the back of the car, that person
would have been shot. The Superior{2022 U.S. Dist.
LEXIS 31} Court denied these Claims after reviewing

the trial record and finding that the State's
assertions were reasonable extrapolations from the
evidence, including Gardner's eyewitness testimony
that she saw Petitioner enter the back seat of the car
immediately prior to the shooting and the ballistic \§\§

been in the back seat of the car, that person would

have been shot. The evidence presented at trial did
reflect that the interior of the car was riddied with
bulilet holes. Even assuming it was not inferable
from Rone's testimony that anotlrgi—gr person in the

back seat would have been shot,3‘\; ashington has

not pled an ineffective assistance ¢%counsel claim
. SRt
or a colorable claim of a mlscérrlz}\g}eﬁ\g{ ustice. The

possible existence of ang\\\ﬁ"i‘%‘&person’\iﬁ the back
seat with the shooter w;\zg}‘*irrquygqt to the defense
preserited aftaNy
B .- \;\\«
At trial, [Petition@i}?&zz@%c? hat he was at 930
Spruce Street, ﬁé\gtfg} Ca¥) at the time of the

shooting. He also teégf?”ied he gave a gun that had

accidental@&?‘%}\;harﬁ?@ at 930 Spruce Street to

Gardner'g:ﬁher\g\:@ég&{&éﬁd, who was interested in
buying it, the\ey®ning of the shooting. During cross-
. . W . age '
examination 5%&@I03|ng arguments, [Petitioner's]
cou@\*’el S|
28

1 @ 5% @\s\t\}‘:% Gardner's then-boyfriend shot

Frangistand Guy.(2022 U.S. Dist. LEXIS 33} The
p@fsﬁ\ibhi of @other person with the shooter in the

\\‘§\\;\ck“§‘f%\\at of the car has no relevance to
_ [Petitioﬁ%?ggs] defense that he was not present during

§\N\ the shgs\ting.Washington, 164 A.3d 56, 2017 Del.

N\ OLEXIS 182, 2017 WL 1573119, at *5.

trajectory of evidence showing that "anyone seatgd \\ In order for a prosecutor's comments to amount to
on that side would have been struck by the bullet%;:&}\\\\‘s\- \Q prosecutorial misconduct, the comments must have

Washington, 2016 Del. Super. LEXIS 486, 2016 WLX\\\
5407852, at *7. 1\\\\\\\ \
~$§\\\\\\\\\ \\\\\\\3\
The Delaware Supreme Court affirmed the\\:gu%\g?br\\\\
Court's denial of Claims Five (b) and Te\\{a}:
"~ explaining: \\\\
\ 6‘\\\\‘\‘\:\\:
Gardner testified that she saw a car,’ g\g‘man
sitting in the driver's seat, p@&ked in frc}i'ﬁof her
house. Gardner saw Washingte: ~\who she knew,
and an unknown man approachyhe car. The
unknown man entered tht§§§\§§$§%¥§de of the car
while Washington sat o?z\\\\t;%e ‘\%{Z of the house next
door to Gardner's house. e\&;h\‘own man then got
out the car and g;;}z@&ggg\\tp Wa\ ington. Gardner
testified that Washiri .‘td‘r‘i@%ﬁ{ggot in the back seat of
the car and thg\a\\\\unkt%}\yg?i man got in the passenger .
side. A prosé??iz\{\\\\r may make logical implications
based upon th: {é\ Zg\ta’?}\'ce presented at trial. The
Sup ‘;gr\(;o&fx\diﬁnot err in accepting the
ORI D N N
Commlssm\g% ‘%@@CIUSlon that it was reasonably
inferable froﬁfgg\)gﬂ U.S. Dist. LEXIS 32} Gardner's
testimony and vigw of the car that Washington got

intq the back passenger side of the car.

.

Uy

As to Rone's testimony, he testified that the shooter
was seated in the back passenger side seat, but did
not testify that if anyone other than the shooter had

N "so infected the trial with unfairness as to make the
resulting conviction a denial of due process."
Darden v. Wainwright, 477 U.S. 168, 180, 106 S. Ct.
2464, 91 L. Ed. 2d 144 (1986). When determining
whether a prosecutor's comments are improper, the
comments must be viewed in the context in which
they were made. See United States v. Young, 470
U.S.1,11,105S. Ct. 1038,84 L. Ed. 2d 1 (1985).
Moreover, it is well-settled that, during closing
summation, a prosecutor may properly comment on
the evidence and all legitimate inferences which
logically flow therefrom. See Hughes v. State, 437
A.2d 559, 573 (Del.1981). For instance, a "prosecutor
is permitted-indeed expected-to comment on the
evidence that was presented at trial and connect the
dots for the jury by{2022 U.S. Dist. LEXIS
34} explaining what each piece of evidence means
and how it all fits together to prove his or her case."
United States v. Hoffecker, 530 F.3d 137, 194 (3d
Cir.2008), superseded on other grounds by
regulation as stated in Rad v. AG United States, 983
E.3d 651, 668 n.13 (3d Cir. 2020).

The record reveals that the State's remarks
concerning Gardner's testimony were supported by
the evidence. As a result, defense counsel had no
reason to object to State's comments that were
based on reasonable inferences from the evidence.
Therefore, the Delaware Supreme Court reasonably
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applied Strickland when denying Petitioner's
ineffective assistance allegation concernmg
Gardner's testlmony

Although the Delaware Supreme Court implicitly
acknowledged that the State's comment about
Rone's testimony constituted a reasonable
extrapolation from the evidence given the number of
the bullet holes in the car's interior, the Delaware
Supreme Court alternatively held that defense
counsel’s failure to object did not amount to
ineffective assistance because the presence of
another person in the back seat was irrelevant to
defense theory that Petitioner was not in the car at
the time of the shooting.4 Because the Delaware
Supreme Court's alternate holding provides a
sufficient basis for the Court to conduct its 2254(d)

inquiry, the Court will not address{2022 U.S. Dist. .
LEXIS 35} whether the State's comment constituted
a reasonable extrapolation from the evidence.

The record clearly demonstrates that Petitioner's.- |

theory of defense was that he was not in the car
when the shooting occurred. (See D.I. 79-4 at 117)
Given the defense theory that Petitioner was not
involved at all in the shooting, the Delaware
Supreme Court reasonably applied Strickland by
holding that Petitioner failed to demonstrate a
reasonable probability that objecting to the Staté‘é\

comments about Rone's testimony would have \\ N

changed the outcome of his case. \\\\\\

Accordingly, the Court will deny Claims Fi¥ \ &
Ten (a) for failing to satisfy 2254(d). §\\§

\

3. Claims Seven (b) and E\%\\

\\\\“‘ |

"During trial, the j jury was eé?ég\(ted down to the
courthouse sally port for a view ? 3¢ actual vehicle
where the victims were foiifidiasn -:Furmg the jury
view Washington was s§\?té \earby in a DOC van.
After the jury view, Wa tom omplained to the
Judge that he could not s@é\\{he vehicle from the
DOC van where he@tﬁ\?&%een seated. The Judge then
instructed the Stat\é
over to the couift{\a\ous\e\so Washington could view it;
which he did."” @3 &\Super LEXIS 486, 2016 WL

5407852, at *8.

\\\\\ \

In Claims Se\ﬁm (b) and Eleven, Petitioner asserts
that defense cb\msel was{2022 U.S. Dist. LEXIS
36} ineffective for not asking Rone additional
questions about his findings after Petitioner viewed
the car during trial. In his first Rule 61 motion,
Petitioner stated that

\a\V\e\\the car brought back

he wanted the following questions asked: (1) "[t]he
vehicle was clean[ed] out and the driver and
passenger seat[s] was move[ed] up and down and
back and forth prior to insertion of the trajectory
rods|,] will that effect the oplmo;a on where the
shooting may have took piac\ "and (2)
"[c]onsidering all the impact roun s discovered
within the vehicle what is the \br‘&o{l on the
possible people that could\\i@ﬁ@'e been seated inside
during the shooting."2086 De% Super. LEXIS 486,

2016 WL 5407852, at *ﬁaltera?aé $%h the original).
\\\\

The Superior Couzi\é “mml \mer recommended
that Petitioner's argument%é denied under both
pgzg{;\\s\of R‘?{lckland stating:

\\x ‘@‘

[Petltloner },\ Iazm?‘ i3 because he has not shown
that Trial ¢ Co\u‘résel s performance was deficient in
a&;g; \}g No}‘vﬁas [Petitioner] shown that the
outc:%‘s‘me & t‘ﬁe\trlal would have been different had

\K_ %pecuflzxx questions been asked-by anyone.
\ ml*ﬁ‘ouﬁsel is vested with wide latitude in
cond’é@!\m cross examination and deciding what
[ questions to ask, or not ask. My review of the trial
‘\\\\ transghpts reveals that Rone was subjected to a
Qﬁh@?hy{ZOZZ U.S. Dist. LEXIS 37} and vigorous
cross examination. [Petitioner's] first question is
based on the premise that the seats in the car were
“ moved prior to insertion of the trajectory rods, an
X' assertion | can find no support for anywhere in the
record. [Petitioner's] second question was actually
answered by Rone. Rone testified that the shooter
was seated in the rear passenger side seat based on
the trajectory of the hullets.Washington, 2016 Del.
Super. LEXIS 486, 2016 WL 5407852, at “9. The
Superior Court subsequently adopted the
Commissioner's Report. See Washington, 2016 Del.
Super. LEXIS 524, 2016 WL 6248462, at *2-3. On
post-conviction appeal, the Delaware Supreme Court
applied Strickiand and found that trial counsel did
not perform deficiently and that Petitioner did not
show a reasonable probability of a different outcome
if counsel had asked the questions Petitioner now
raises, noting:

/

After [Petitioner] viewed the car [during the trial] and
the Superior Court asked him if there was anything
else he needed with respect to the car and his case,
he responded in the negative. [Petitioner's] counsel

had already subjected Rone to extensive cross
examination and did not have any further questions.
[D.l. 47-3 at 175-76]. Washington, 164 A.3d 56, 2017
Del. LEXIS 182, 2017 WL 1573119, at *6.

An attorney's decision regarding the cross-
examination of witnesses is strategic in nature and
will not constitute the{2022 U.S. Dist. LEXIS
38} basis for ineffective assistance if the decision



Page 11 of 27

was reasonably made. See Revel v. Pierce, 66 F.
Supp. 3d 517, 527 (D. Del. 2014). Here, the record
reflects that defense counsel extensively and
vigorously cross-examined Rone and did not have
any further questions. See Washington, 164 A.3d 56,
2017 Del. LEXIS 182, 2017 WL 1573119, at *6. The
Delaware Supreme Court did not unreasonably apply
Strickland, when, as summarized above, it found no
deficient performance or prejudice to Petitioner. See
Strickland, 466 U.S. at 688; Glass v. Sec'y
Pennsylvania Dep't of Corr., 726 F. App'x 930, 933
(3d Cir. 2018) ("[T]rial counsel cannot be deemed
ineffective for failing to pursue meritless
arguments.”); see also Lockhart v. Fretwell, 506 U.S.
364, 382,113 S. Ct. 838,122 L. Ed. 2d 180 (1993).

The Delaware Supreme Court also reasonably found
that Petitioner could not establish any prejudice
under Strickland. The evidence against Petitioner

was overwhelming,5 and Petitioner failed to show a

reasonable probability that the outcome of his trial
would have been different if the two questions had
been asked.

Based on the foregoing, the Court concludes the

Delaware Supreme Court reasonably applied the <
Strickland standard to Claims Seven (b) and Eleven. \\

Accordingly, the Court will deny these Claims. \

W

B. Procedurally Barred Ineffective Assistanc;gi\\gf

Counsel Claims \\\\\\;\\§\\

The record reveals that Petitioner did not |n\ig§g\\|\\\\\
following ineffective assistance of counsel C¥; ?{i‘ns in
his Rule 61 motion or present the \to the Delayare
Supreme Court{2022 U.S. Dist. LE 39} on\{abst-
conviction appeal: Claims Eight, Nine, gﬂ%\{% s (€),
Twelve (b), (c), Thirteen, Fo%een (a), Siteen,
Seventeen, Eighteen, Nineteen, %‘%\nty, Twenty-One
(b), and Twenty-Two (a). Bggause Betitioner failed to
fairly present these twelv\i\%\lr\ﬁ\g\t%\{%he Delaware
N \Q rais¢ them now

state courts and any\%gt\§m
would be time-barred or baXred \}‘successive,G the
vy defaulted.

N

Claims areypregeedur.
\\\

U PR A L e . .

Additionally,@&%)uﬁ‘ \Petitioner presented Claim
RSN

Twelve (a) to % glawgre Supreme Court on post-

convictign appeal, Qe‘Delaware Supreme Court

H AN N PR .
rewewe&\ NGlalr for plain error under Delaware

Supreme éﬁé{n Riife 8 because Petitioner did not
present it t&@e Superior Court in his Rule 61
motion. By explicitly applying the plain error

doctrine to Claim Twelve (a), the Delaware Supreme

Court articulated a "plain statement” under Harris v.

Reed that its decision rested on state law grounds.
See Harris, 489 U.S. at 263-64. In turn, Delaware's

plain error doctrine constitutes an independent and

adequate state procedural rule for procedural default .
purposes. See Campbell v. Burris, 515 F.3d 172, 177-
82 (3d Cir. 2008). Thus, Claim Twelve (a) is
procedurally defaulted.

X

N
Since Claims Eight, Nine, Ten (b) a\\ (c), Twelve (a),
(b), and (c), Thirteen, Fouezifam‘\ \Sixteen,
Seventeen, Eighteen, Ninete\g\ ,Twen\@\\gwenty-One
(b),{2022 U.S. Dist. LEXIS 3} %\\d Twenty-Two (a) are

e Celgtgannot review the
N

o

Lo

procedurally defaulted\\ & &
merits of the Claims absﬁ\\g\*showmg of cause and
prejudice, or a miscarriagy \{justice. Petitioner
attempts to estabig\:\%\»‘ﬁ*&z@\se:f@? his default under
Martinez v. Ryan, S‘G%\U\{S:\\%\NSZ S. Ct. 1309, 182 L.
Ed. 2d 272&012)\\%&3 arguing that his post-
conviction c\@“ﬁﬁ%l prd\\g;\ded ineffective assistance
by not raiSing \g%sfeﬁi‘aims in his initial Rule 61

W \\'\\\\«\\\\\‘\\,\

proceedin\bx.\\!\@ Martinez, the Supreme Court held
that igﬁiﬁgqu\ﬁ‘ \\g\ssistance of counsel during an
initia@%vi Wsgat Nollateral proceeding may (under
& ‘g{;\(?\‘\ci%\imstances) establish cause fora
A e?tr%}‘@ne\(@ procedural default of a claim of
ine ’&t{vé\\\a\\»\%istance of trial counsel. See Martinez,
566 U\g\"{\\t 12, 16-17. Specifically, a petitioner must

%\demons\{\\rate that the post-conviction attorney in his

t;g}g cg??ateral proceeding was ineffective under the
\s\‘{?}\:ckland standard (or that petitioner was not
provided with representation), the underlying

N\ ineffective assistance of counsel claim is substantial
\\\\Q\\\ (i.e., has "some merit"), and the petitioner was

prejudiced. See Martinez, 566 U.S. at 14-17. The
Third Circuit has explained the application of
Martinez in habeas cases:

Martinez recognizes a narrow exception to the
doctriine of procedural default: Inadequate
assistance of counsel at initial-review collateral
proceedings may establish{2022 U.S. Dist. LEXIS
41} cause for a prisoner's procedural default of a

claim of ineffective assistance at trial. This ,
exception is available to a petitioner who can show .
that: 1) his procedurally defaulted ineffective -
assistance of trial counsel claim has "some merit,”
and that 2) his state-post conviction counsel was
ineffective under the standards of Strickland v.
Washington.Workman v. Sup't Albion SCI, 915 F.3d
928, 937 (3d Cir.-2019). In other words, pursuant-to
Workman, a petitioner need only show that the
underlying ineffective assistance of counsel claim is
substantial (i.e., has "some merit") to demonstrate
the prejudice prong of Strickland. See id. at 938-39.
"To demonstrate that his claim has some merit, a
petitioner must 'show that reasonable jurists could
debate whether (or, for that matter, agree that) the
petition should have been resolved in a different
manner or that the issues presented were adequate
to deserve encouragement to proceed further.” /d. at
938 (quoting Miller-El v. Cockrell, 537 U.S. 322, 336,
123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003)). To
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demonstrate that post-conviction counsel's
ineffectiveness caused the procedural default, a
petitioner must show that post-conviction counsel's
performance was deficient under the first prong of
the Strickland standard, i.e., "that his state post-
conviction counsel's performance fell below an
objective standard of reasonableness.” Workman,
915 F.3d at 941. Notably, the{2022 U.S. Dist. LEXIS
42} Martinez-exception for procedural default is
limited to underlying ineffective assistance of trial
counsel claims, and does not apply to underlying
ineffective assistance of appellate counsel claims.
See Davila v. Davis, 137 S. Ct. 2058, 2068, 198 L. Ed. -
2d 603 (2017) (noting that the equitable concerns of
Martinez do not apply to claims of ineffective
assistance of appellate counsel because state had
made a deliberate choice to move ineffective
assistance of trial counsel claims outside of the
direct appeal process where counsel is not
constitutionally guaranteed, but ineffective
assistance of appellate counsel claims could never
have been raised during the direct

1. Martinez, cause, and post-conviction counsel's
actions with respect to Claims Twelve (b), Thirteen,
Seventeen, Eighteen, and Twenty

Petitioner has failed to demonstrate that post-

conviction counsel's actions excuse his default hf\\

Claims Twelve (b), Thirteen, Seventeen, Elghteen,\\\\\
and Twenty under the limited exception recog‘ﬂiied
in Martinez. After post-conviction counsel moved tB\

withdraw from representing Petitioner d%ﬁg\m\

first Rule 61 proceeding, Petitioner raise h\z‘}\ W
ineffective assistance of trial counsel argum\é (s set
forth in Claims Twelve (b), Thirtegn, Seventé%n,

Eighteen, and Twenty in the Rule %ﬁ\motlon {8\022
U.S. Dist. LEXIS 43} but he subsequent§ o{% tarily

withdrew the Claims from th Superloﬁi sourt's
consideration. (See D.I. 47 2), see also

Washington, 2016 Del. S \\\\v\l‘E\\ 8\ 4\186 2016 WL
5407852, at *4 (noting that Retitione equested that

court ignore certain l%\s ‘a\\ \gd in the original
Rule 61 motion). Becaus¥\Petitioner expressly
withdrew Claims wely ve (b):\zgurteen Seventeen,

Eighteen, and Two enty ? sthe Superior Court's
cons:deratuonv\postk%;%vnctlon counsel’s failure to

raise these %:\i\mg\qs &Qnot constitute cause for

Petitioner’ s defamt ‘@ge%ellum v. Pierce, 24 F. Supp.

405 (D. Del. 2014).

‘\
AN
Addmonally\fk@ Court notes that Claim Fifteen-
which independently and separately alleges that
post-conviction counsel was ineffective for not
helping to prove Petitioner’s actual innocence a_hd
for moving to withdraw from representing Petitioner
during his first Rule 61 proceeding-cannot provide
cause for Petitioner's default of Claims Twelve (b),

Q\

Thirteen, Seventeen, Eighteen, and Twenty. An
allegation of ineffective assistance of post-
conviction counsel can only establish cause for a
default when the underlying claim alleges the
ineffective assistance of trial cousisel. See Davila,

137 S. Ct. at 2062\

AN
In sum, Martinez does not excgse Pet ﬁners default
of Claims Twelve (b), Thlrteen\\“aeventeen Eighteen,

N

\;“

2. Martinez, cause, mg\\\ e st.«:zstantlallty"{zozz u.s.
Dist. LEXIS 44} of C;atm&ﬁight Nine, Ten (b) & (c),
Twelve (a) & (c), F&i}r{\een (a), Sixteen, Nineteen,

Twenrg*\&‘ae (b ,w\and Twenty-Two (a)
\

\\\\\\\3
Petltlonet\ { 0 cannot establish cause under

Martmeg\\w(\hl ofault of Claims Eight, Nine, Ten (b)

5 ]?weive %l) and (c), Fourteen (a), Sixteen,
i T}e'enty One (b), and Twenty-Two (a)
2 f %the reasons set forth below, he has
falle& Cfw\dé‘?%bnstrate that the underlying ineffective
assss'{tance of trial counsel arguments are
substantial.

a. Claim Eight

\\\ \Petitioner's argument that defense counsel provided

ineffective assistance by not having the evidence
that was collected from the victims' vehicle tested
for DNA is "not substantial” for the purposes of the
Martinez exception. "Trial management is the
lawyer's province: Counsel provides his or her
assistance by making decisions such as what
arguments to pursue, what evidentiary objections to
raise, and what agreements to conclude regarding
the admission of evidence.” McCoy v. Louisiana, 138
S. Ct. 1500, 1508, 200 L. Ed. 2d 821 (2018). Witness
selection is one of the "non-fundamental decisions
that counsel is entitled to make at trial.” Gov't of the
Virgin Islands v. Weatherwax, 77 F.3d 1425, 1434, 33
V.1. 399 (3d Cir. 1996). Notably, effective assistance
does not demand that every possible motion be
filed, but only those having a solid foundation.”
United States v. Swinehart, 617 F.2d 336, 341 (3d Cir.
1980). In his responsive{2022 U.S. Dist. LEXIS
45} Rule 61 affidavit to Petitioner's initial pro se Rule
61 motion filed on March 7, 2012,8 defense counsel
explained that

[a]n independent defense DNA expert would not
have been able to reasonably be of value to the
defense of the case in light of other evidence and
testimony presented by the State. The State's
pathologist indicated that DNA profiles matching the
decedents, [Petitioner], and unknown third parties
were recovered from the vehicle. Because of the
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inherent nature of a vehicle used for personal
purposes, it is not surprising that additional DNA
was recovered from the vehicle. Counsel made the
informed decision that presentation of an
independent DNA expert would merely cumulate the
DNA testimony presented by the State and confuse
the issues for the jury.(D.l. 47-20 at 25-26)

Moreover, Petitioner fails to demonstrate how the
absence of DNA testing of the items collected from
the victims' vehicle resulted in prejudice. The jury
was advised that the parties stipulated that “items
were tested for possible DNA analysis" and “[n]one
of the items tested produced a conclusive match to
any particular individual." (D.l. 47-3 at 33, 173) The
lack of DNA and fingerprint evidence tying{2022 U.S.
Dist. LEXIS 46} Petitioner to the car supported his
defense that he was not in the car at the time of the
shooting. See Washington, 164 A.3d 56, 2017 Del.
LEXIS 182, 2017 WL 1573119, at *5; (D.l. 47-3 at 173,
296, 304) For these reasons, the Court concludes
that Martinez cannot be used to excuse Petitioner's
default of Claim Eight because the underlying
ineffective assistance counsel argument contained
therein is not substantial.

b. Claim Nine

N\ .
\\\
During summation, the State highlighted the "fa\\t \
that that Waterman was not given any typeof, \
specific promise or deal for his testimony," but\a %ﬁ\\\\
acknowledged that Waterman "could 3y g{;d
substantial amount of jail time by cooperz 4n§§}\§\¥\\\
that he was required to testify truthful \\“\%
Washington, 2016 Del. Super. LEXIS 486, 20} WL
5407852, at *6. In Claim Nine, Petl@\ ner cont
that defense counsel provided ineffectiy: asei%tance

by failing to object to the alle ed mlsrep\r'%é\ntaﬂon
by the State concerning Wa an 's federal plea

agreement \
\\\ \\\\\\

The record supports e S assertlon that
Waterman's plea agreem %ﬂ ot contain any
promise or deal for\‘fas testl y. (D.l. 47-25 at 2-3)
Additionally, dun“\ \eexammatlon defense
counsel thoroug \Xplored Waterman's plea -

agreement, <‘> Exbl\n possible sentence, and -
motivation for & (D I. 47-3 at 50-56) And
\s\\smg{zozz U.S. Dist. LEXIS

finally & \\ en ac
17) Potitio D) )' Er}tmpondmg Rule 61 glaim that the
State enga in prosecutorial misconduct by

mnsrepresentmg\br mischaracterizing the evidence -
regarding the plea agreement (Claim Two in this
proceeding), the Superior Court Commissioner held
that Petitioner did not demonstrate prejudice to
overcome the default of his prosecutorial default,
finding that "[n]othing the prosecutor said during
her summation was in any way a manipulation or

Nt

mischaracterization of the evidence regarding the -
plea agreement."” Washington, 2016 Del. Super.
LEXIS 486, 2016 WL 5407852, at *6. Given these
circumstances, Claim Nine's assertion of ineffective'
assistance is not substantial andcannot provide
cause for Petitioner's de\?a\ult

\\\\\\\\\\;\\\
¢. Claims Ten (b), (c)\gd Twe

////

In Claims Ten (b), (c)\ d T\?\Eé\i’%\(a), Petitioner
asserts that defense cou\§ eI was inefféective for

failing to: (a) object the p cutor's “vouching"
and "personal opmﬁb\e ﬁ mg\c]osmg] on how many
people [were] seat &;sude the backseat [of the]

vehicle dum@@\‘%{e shY soting,” and (b) perform an
"adversama\? test\ f thé\ vidence that could have
prove[n} [?’Qtltle“?i\é?&\mnocence" and discredited
Fields' Qestl iay regarding [Petitioner's] "alleged
prior b** Gt" o\g;nootmg a weapon. (D.l. 1 at 22, 26;
DV

{ZOZZ\G . Dist. LEXIS 48} 29 at 13, 20, 31)

\ \\\\

\ée o defense counsel's failure to object to
the Sta\é*\;%alleged vouching, the evidence presented
t trial s@owed that the two victims sat in the front of
\\ the\vehlcle while the shooter sat in the back

it nger side seat. See Washington, 164 A.3d 56,

2017 Del. LEXIS 182, 2017 WL 1573119, at *5; see
also (D.l. 47-3 at 155). The evidence also showed that
the car's interior was riddled with bullet holes. See
" Washington, 164 A.3d 56, 2017 Del. LEXIS 182, 2017
WL 1573119, at *5; see also (D.l. 47-3 at 153-55)
During closing, the State asserted that Rone, the
State's ballistics expert, testified that there could not
have been any other individual in the back seat of

the vehicle when the murder occurred. (D.l. 794 at . .
100) Despite his instant complaint regarding defense
counsel's representation, Petitioner has failed to
demonstrate that defense counsel had a factual
basis for objecting to this statement. During the
course of the expert's testimony, the State presented
over 22 photographs of bullet holes in the vehicle
and asked the ballistics expert to describe to the
jury what each photograph depicted and to explain

the path of the bullets. (D.l. 47-3 at 153-155)

Additionally, the jury was permitted to view the
vehicle in which the victims were shot and observe
the bullet holes of that vehicle. {2022 U.S. Dist. LEXIS
49} (D.l. 47-3 at 166) Rone based his opinion-which

was presented to the jury-on the aforementioned. -
evidence. The testimony provided during the trial
demonstrates that the statement made during the -
State's closing was a legitimate argument based on -
the evidence. Moreover, Petitioner's defense at trial
was that he was not present at the shooting.
Therefore, the possible existence of another person
in the back seat with the shooter was irrelevant to
his defense. See Washington, 164 A.3d 56, 2017 Del. -
LEXIS 182, 2017 WL 1573119, at *5.
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Based on the foregoing, the Court concludes that
Petitioner's instant contention concerning defense
counsel’s failure to object to the State's comment
during closing about the number of individuals in
the back seat lacks is not "substantial" under
~Martinez.

Petitioner's complaint about defense counsel's
failure to perform an adversarial test of the evidence
that could have proved his innocence and could
have discredited Fields' testimony regarding
Petitioner's alleged prior bad act of shooting a
weapon also fails to assert a substantial ineffective
assistance of counsel claim. Petitioner argues that
defense counsel should have performed trajectory
testing to reconstruct the path of the projectiles at
930 Spruce Street. The trajectory{2022 U.S. Dist.
LEXIS 50} of the shots was not at issue. In addition,
Detective Ciritella testified that he found patched-up
bullet holes in 930 Spruce Street's living room wall,
as Fields indicated he would, and another officer
testified that two of the bullets, which were given to
Rone to test, were found in that wall. (D.l. 47-3 at 95-
97, 128) While cross-examining Fields, defense
counsel effectively exposed inconsistencies
between Fields' prior version of events and his trial
testimony regarding the accidental shooting at 930 \\

Spruce Street. (D.1. 47-3 at 89-91) Moreover, as th,\\\\\ '
\;\

Superior Court Commissioner recognized, the fa\cih N

that Petitioner had possessed a firearm or that it \\\,
accidentally “went off' was not, by itself, a "bad\ﬁ
Washington, 2016 Del. Super. LEXIS 486, 2016 WL
5407852, at *5. \}\\\g .

Further, defense counsel was not meffectn}e
because Petitioner's own testlmo\‘ﬁy died the\g\un
used at 930 Spruce Street to the gu ed%’i the

homicides. Specifically, Petlt;oner tesh%-‘}\at trial
that while present at 930 Spruc freet, he observed
Fields with this firearm "lookln 3 t{ . playing
with it back and forth and ‘t\w\‘ %‘“%\ ent off in the
floor into the wall." (D 76- é; 90) Petitioner also
testified, "next time | seﬁﬂhat sun was the day of
the shootmg{ZOZZQU S Dlgi\z‘@XlS 51} accident.”
(D.l. 47-3 at 196) Pe%{ as‘\testmed that on that date-
September 1st- he g&)e gun to Kareem Bay who

was lnteresw@\n bu mg it. (D.1. 47-3 at 196-97)
\\\

\
\\
Finally, thx ic \\nt additional evidence presented
at trial 01' ¥e's guilt forecloses Petitioner's

ability to demo&atrate a reasonable probability that
the outcome of hls trial would have been different
but for defense counsel's failure to object and
perform trajectory testing. Gardner provided
eyewitness testimony that she saw Petitioner get
into the back seat of the car and watched the
windows explode immediately thereafter. Fields,
Coleman, and Waterman testified that Petitioner

admitted to killing Francis and Guy. (D.t. 47-3 at 48-
50, 63-67, 73-76, 85-88) For all of these reasons, the
Court concludes that Claims Ten (b), (c) and Twelve
(a) are not substantial and, therefore, do not excuse

Petitioner's defaultl\

d. Claim Twelzagsh)

R A
In Claim Twelve (c), Petltmner\\asserts that defense
counsel was meffeciege Eé\?‘ﬁ%*%bjectmg to
Detective Ciritella testnfynz‘\\as an expert about the
bullets and bullet\@o\l\es he“igy
Street without pe F‘mi\i’*?\‘g@ smentlﬁc trajectory
test” to determine wﬁem the{2022 U.S. Dist. LEXIS
52} shooting t@t:b“‘?@lac}\(D I.1at 26; D.1 29 at 18, 20
22) PetItIOQ&T alsb argl) s that Detective Ciritella's
testlmonyﬁ?@ro @\ Wouched for Fields' credibility

a es where the gun was shot.
SN E N
\ \

: Pei}loner s assertion, Detective Ciritella
\\dld\ﬁ?}‘\t testi
Def&ctl \\Q‘mltella testified about the ewdence he
fou\Eiwhlle executing a search warrant at 930
\\\ Spruce Street (D.1. 47-3 at 95-97) Fields stated that
\\\\{w\ s with Petitioner a few months before the
howizides and had observed Petitioner with a Mac-
10 handgun, which was the candidate murder
weapon. (D.I. 47-3 at 86-87) Fields told Detective
\, Ciritella that, while Petitioner was "playing with [the
gun], it went off,” and that the police might find
bullet holes in a wall at 930 Spruce Street, which
would be easily identified by patches. (/d.) Based
upon this information, Detective Ciritella obtained a
search warrant and located patched-up bullet holes
in a wall in the house, and also in the house's floor
and basement wall. (D.1. 47-3 at 95-97) The State's
ballistic expert, Rone, testified that three bullets
collected by Detective Ciritella at the house were
fired from the same firearm as the murder{2022 U.S.
Dist. LEXIS 53} weapon. (D.l. 47-3 at 151) Because
Detective Ciritella did not provide expert testimony,
defense counsel cannot be faulted by not objecting
on that basis.

Further, as discussed above, Petitioner fails to
demonstrate that defense counsel was ineffective by
not performing trajectory testing to reconstruct the
projectiles’ path at 930 Spruce Street, or that the
absence of trajectory testing prejudiced him. Any
inconsistencies between Fields' prior version of
events and his trial testimony were exposed by
defense counsel on cross-examination. (D.l. 47-3 at
89-91)

Finally, given the significant other evidence
presented at trial of Petitioner's guilt-Gardner's
eyewitness testimony and the testimony provided by
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Fields, Waterman, and Coleman-Petitioner cannot
show a reasonable probability of a different
outcome. (D.I. 47-3 at 48-50, 63-67, 73-76, 85-88)
Thus, Claim Twelve (c) is not substantial under

Martinez.

e. Claim Fourteen (a)

In Claim Fourteen (a), Petitioner argues that defense
counsel provided ineffective assistance by failing to
investigate and disclose a conflict of interest prior to
trial and by failing to disclose his terminal illness.
(D.l. 1 at 30; D.I. 29 at 32) According to
Petitioner,{2022 U.S. Dist. LEXIS 54} defense
counsel was aware that he had a "deadly disease"
and only had months to live prior to his trial, and
such information was "imperative" for Petitioner a
determination whether defense counsel was
physically, mentally, and emotionally stable to
represent him and that medication could have
impaired defense counsel's judgment. (/d.) Petitioner
also contends that defense counsel was ineffective
for failing to disclose that he had a personal
refationship with the prosecutor and that the
prosecutor used to work for him prior to being an
attorney. (Id.)

These arguments are insubstantial and do not\\\x\\\
establish cause under Martinez. First, defense\ S
SN

and his death alone does not support an ineffec\:\%@i%\\\\k

counsel died in 2012,9 years after Petitioner'sy

assistance of counsel claim. See United§§%tgs v.
Lampton, 1995 U.S. Dist. LEXIS 1283, 1%%’@ 2
33676, at *3 (E.D. La. Jan. 27, 1995) (“"The 2 \§‘nat
defense counsel died some period of month\fter

sentencing does not in and of itself\upport a\%‘z aim
for ineffective assistance of counsehy; Ha;{::%\}s v.
Bowersox, 2016 U.S. Dist. LEXIS 1953\1‘}\\{@3‘6 wL
659081, at *14 (E.D. Mo. Febﬁ‘g\zom ("A lack of

evidence-as to counsel's health 3 \r{al ‘cannot give
rise to a claim for ine_}%}‘{%ﬁ@%\%tance of
counsel."); United Sta\%s NS{utson, 541 F. App'x
893 (10th Cir. 2013) (ag i\%{pg \Jg\h district court's
conclusion that peti\gioner}é\?ii?g to show prejudice
from trial couné\}ﬁf\é\dﬁl r\eﬁ}) inform him that

he(2022.U.S, Dist. LEXIS 558

brain éanCer);%@&rin@?}\?w v. United States, 2013 U.S.
Dist. LEXIS 70008)\2018WL 2155501, at *3 (C.D. IIL.

May 17, 2013} (cBncluding that petitioner's
ineﬁectiv*%&%g{a tce of counsel claim was without
merit whé\g\t\?e\m\r@\ner argued that counsel had a
duty and oblig&tion to advise him of his terminal
iliness). Second, conclusory allegations of a
“confiict of interest” based upon defense counsel's
friendship with the prosecutor do not support a
claim for ineffective assistance of counsel. See

Boughner v. Johnson, 1996 U.S. Dist. LEXIS 13885,

1986 WL 534867, at “2 (D. Del. Sept. 11, 1996); State

N

N3

uffered from terminal

v. Wilkerson, 2016 Del. Super. LEXIS 108, 2016 WL
795978, at *8, 13 (Del. Super. Ct. Feb. 26, 2016)
(rejecting defendant's claim that defense counsel's
alleged friendship with prosecutor was conflict of
interest). Nothing in the record sho%/s any incapacity
or impropriety of defense counsel.\‘F’\gatitioner has not
shown how defense counsel's medigal condition or
personal relationship with th\\\}%‘i‘\\b\%or caused
defense counsel to perfo\(ig%\?i&gﬁcienﬁ Wor that his
condition or friends\(\i\f?') wi\gi the prosecutor
prejudiced PetitionerGee g?%;}%\\?,WMG U.S. Dist.
LEXIS 19531, 2016 WL 63&}3\\, at *14-15; McDougall

v. Rice, 685 F. Supp,.532, 5300 (W.D.N.C. 1988);
accord, Young v. Zant, 132552d 1489, 1492-93 (11th
Cir. 1984) (Petition\\ééf\'\%\%\\ﬁbse‘rvation that counsel
ingested drugi.fg%\?i‘\{as;ing\\&ggl and counsel's admission
of his drugg‘i“robf\}(\al\n\ in \nother proceeding do not
automaticzily g\%\}\b\%%\?\t‘\a claim of ineffectiveness);
Hernandez v-Winwright, 634 F. Supp. 241, 245 (S.D.
Fla. @%%%ge&?ﬁ%er's claims that counsel was an
alco\*\.olic@\w\?i\ﬁ@d alcohol on his breath during trial
qwededot endugh to constitute a per se Sixth

AN} dmentwidlation; instead,{2022 U.S. Dist. LEXIS

56} pe\gi‘{gné\\r had to show how the condition caused
N couns\e?\s‘to render deficient legal representation
\\\\\Nhich (\\ésulted in prejudice). Therefore, Petitioner's

iﬁ?%tje{(\ﬁ%ineffective assistance of counsel allegations
aré\\i\’nsubstantial and cannot excuse his default of

Claim Fourteen.

7

N f. Claim Sixteen

In Claim Sixteen, Petitioner contends that defense
counsel failed to effectively cross-examine State
witness Coleman about Petitioner never personally
admitting to him that April Gardner had witnessed
the shooting. (D.l. 29 at 17) it is well-settied that an
otherwise reasonable decision by counsel not to call
certain withesses is not ineffective simply because it

differed from the defendant's wishes. See, e.g., .
Diggs v. Owens, 833 F.2d 439, 445-46 (3d Cir.1987).
Here, Petitioner fails to allege facts showing that trial
counsel’'s actions were deficient. The record shows
that Coleman testified at trial that Petitioner
personally told him that: (a) he shot the victims from
the back seat of a car with a MAC-10 during a
robbery; (b) he had disposed of the MAC-10 used in
the shooting; and (c) April Gardner had witnessed
the shooting. (See D.1. 47-3 at 63-67) Defense{2022
U.S. Dist. LEXIS 57} counsel conducted a thorough
and vigorouc ¢roce examination of Coleman and
used the letters Coleman wrote to the police to
expose inconsistencies between the version of
events in his letters and his trial testimony, as well
as eliciting Coleman'’s desire for a deal in exchange
for providing information about the shooting.

(See D.I. 47-3 at 67-73) -
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Petitioner also cannot demonstrate a reasonable
probability that the outcome of his case would have
been different but for defense counsel's failure to
cross-examine Coleman in the manner Petitioner
wished he had. Once again, as previously
discussed, there was overwhelming evidence
presented at trial against Petitioner. (D.l. 47-3 at 48-

: 50, 63-67, 73-76, 85-88)

For these reasons, the Court concludes that the -
instant allegation of ineffective assistance is
insubstantial and cannot provide cause for
Petitioner's defaulit.

g. Claim Nineteen

In Claim Nineteen, Petitioner argues that defense
counsel provided ineffective assistance by failing to
seek a reduction in his sentence. Petitioner,
however, proffers no valid legal basis upon which
defense counsel should have moved to reduce his
sentence. (See D.1. 29 at 36) Therefore, Petitioner has
failed to{2022 U.S. Dist. LEXIS 58} demonstrate that
Claim Nineteen is substantial for the purposes of.
fitting within Martinez's limited exception to the

procedural default doctrine.

h. Claim Twenty-One (b)

in Claim Twenty-One (b), Petitioner contends f\ﬁ%\%
defense counsel was ineffective for fai iz SRR
"protect and/or raise” on direct appeal thd, " \?{i\\\
evidence that the State committed a Brady§ a{a\e‘hon
by not disclosing at the time of Petitioner's trid  that
Fields was the beneficiary of a t{{;lt senten\
reduction agreement. (D.l. 69 at 13) Th Martl;zéz rule
only provides a method for avoiding the\?g chdural '
default of an ineffective assista ce of trial counsel
claim, not a claim alleging the- me\?g tive assistance
of appellate counsel. The)}é{@?te‘,\@&eﬁoner has not
established cause for !{{ ew\u\t of Claim Twenty-
Onee),

A %\\
i. Clay \\m\?ﬁyﬁwo (a)
\\ \k

In Claim Twen% NO (3@, Petitioner contends that
defense coun\sf@%fas ineffective for failing to

\“\\\

"adeq\\‘\\ﬁ?fe{f 0ss-examine Rone as to his
certlflcatlb%gs Y¥findings about the bullets and

casings." (Dl & at 24, 27) Petitioner asserts that
defense counsel conceded that Rone was an expert
and stipulated to his qualifications instead of cross-
examining him as to his "lapsed credentials,"{2022
U.S. Dist. LEXIS 59} which he contends would have
prevented the jury from seeing or hearing about the
physical evidence he tested. (D.1. 69 at 24-27)

Additionally, Petitioner alleges that Rone's
methodology as to the physical evidence in this
case was "erroneous,"” and "new evidence. ..
proves Carl Rone's testing was insufficient,
unreliable, and he shouldn’t [have]deen testifying as
an expert witness." (D.l. 69 at 20, 2¥§ Petitioner also
notes that Rone was charged and‘conwcted for

falsifying business records ?ﬁ‘i(ﬁ%\\‘m 1. 89 at 27)
\\\\\\

The Superior Court rej \cted\\\ﬁg\\g\\gme underlying
argument when it denied '--et«z doner's second Rule 61
motion. As the Delaware Su‘p nor Court recognized,
Rone's testimony c@am{n{z% flrearm used at 930

Spruce to the one Beds N8 homicides was not

crucial in detg:mlnl g guﬂt because Petitioner,

whose own iéstl S iony stabllshed the connection,
did ngf con \\ezz\\\\{g@ ballistics match. See
Washmgta?}\o‘a{im Del. Super. LEXIS 653, 2021 WL
52322%9, a QT?\S Furthermore, the verdicts of

mar@éug@tﬁ(\r@eal that the jury rejected the only

3

oplm-Q\n :'s that Petitioner contested-that the
Jpurde \weaﬁon was a semi-automatic weapon

re: gmn@%n separate trigger pull for each shot.
Sep%mte trigger pulis would have indicated
W, mtentlonal first degree{2022 U.S. Dist. LEXIS
\“*Q;g\\ﬁ\i m }?ders while an automatic weapon, requiring
“JPonly a single trigger pull, could manifest
recklessness. /d. In addition, since Delaware courts

e

\\ previously found that Rone qualified as an expert in

_Q\§‘\§§flrearms and toolmark identification under D.R.E 702

in several earlier trials in Delaware, Petitioner cannot
demonstrate a reasonable probability that a
challenge to Rone's credentials in his case would
have been productive. See Phillips, 2015 Del. Super.
LEXIS 439, 2015 WL 5168253, at *3-4. To the extent
Petitioner relies on Rone's subsequent convictions
for falsifying records, defense counsel could not
have known about Rone's misconduct that he
committed years after Petitioner's trial. See Dooley
v. Petsock, 816 F.2d 885, 891 (3d Cir. 1987)
("clairvoyance is not required of effective trial
counsel.").

Moreover, Petitioner cannot demonstrate a
reasonable probability that he would not have been
convicted but for defense counsel's failure to cross-
examine Rone in the manner wished by Petitioner.
Rone's testimony was not critical; this was not a
close case and there was overwhelming evidence,
independent of Rone's testimony, presented at trial
against Petitioner. (D.1. 47-3 at 48-50, 63-67, 73-76,

' 85-88) Thus, Petitioner's instant allegation of
defense counsel’s ineffective assistance cannot
provide cause for his{2022 U.S. Dist. LEXIS

61} default because the allegation is insubstantial.

3. Absence of cause and prejudice
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For the reasons set forth above, the Court concludes
that Petitioner has failed to demonstrate cause for
his default of Claims Eight, Nine, Ten (b) and (c),
Twelve (a), (b), and (c), Thirteen, Fourteen (a),
Sixteen, Seventeen, Eighteen, Nineteen, Twenty,
Twenty-One (b), and Twenty-Two (a). Given the
absence of cause, the Court will not address the

issue of prejudice.

4. Miscarriage of justice

Finally, Petitioner contends that his procedural
default of the instant thirteen ineffective assistance
of counsel Claims should be excused, and their
merits reviewed, in order to prevent a miscarriage of
justice. In support of this contention, Petitioner
asserts that he is "actually innocent,” as
demonstrated by the following "new" evidence: (1)
State witness Christopher Waterman recanted his
testimony (2) State witness Isaiah Fields was the
beneficiary of an undisclosed tacit sentence
reduction agreement, resuiting in a Brady violation;
(3) the State's expert ballistics witness, Carl Rone,
used unreliable methods and misled the jury by
misrepresenting his credentials; and (4) inmate
Jeree Richardson submitted an exculpatory{2022
U.S. Dist. LEXIS 62} affidavit. (See D.I. 29 at 6-7; D.I.
34 at10; D.l. 46 at 11; D.I1. 57 at 1; D.I. 69 at 9, 17, 20-
21,27, D.I. 70 at 2-3 of 3; D.I. 72 at 2)

\

In order to establish a miscarriage ofjusti(>\>\,‘\\\\\\<§\\
Petitioner must provide new reliable evideﬁs\z\\@\{e\}of his N
actual innocence that was not presented a :\t{'l\\ii%)ﬁ{{\\%\\

that proves that no reasonable juror woulthave
voted to find him guilty beyond a reasonable ¥gubt.
See Schlup v. Delo, 513 U.S. 298, 32§\ 115 S. C@§\851,
130 L. Ed. 2d 808 (1995); House v. B§?§g7 UsS. 518,

536-37,126 S. Ct. 2064, 165 L. Ed. 2d 1?@;\%@%). For
the reasons set forth below, Pet 'g\\icannot satisfy

this threshold showing of actu nocence.:
\\.ﬁ " . H "
a. Watermaryy l:(?\{\{@thﬂ
Petitioner asse?%m%%tﬁ\is a “reasonable
probability that he %Nnn%\c\\\, because Waterman
has recanted t\:};{tf\téstr\ﬁbny. (D.l. 34 at 8) In support
of this argumeh& titi?gger offers an unsworn July
2017 affidavit %??*\Waterman asserting that
N \% N : g
"everythlﬁéﬁ\fﬁa\g. 2] testified to against [Petitioner]
at his trial Wys a total complete lie;" (2) Petitioner
"never admitied to shooting or killing anyone
personally to [him];" (3) he "honestly provided the
prosecution and law enforcement with rumors and
information that [he] heard from other inmates about
[Petitioner] . . . and [he] made [his] statements
appear as if [his] information directly came from
[Petitioner]{2022 U.S. Dist. LEXIS 63} admitting to a

N
\\\\\

double homicide and the things [he] testified to at
his trial;" and (4) he lied at [Petitioner's] trial in order
to get a reduction in his sentence for federal weapon
charges in exchange for his cooperation. (See D.I. 34
at 16-18) - § ,
X

in his second Rule 61 mot1on;§§‘<zggtgq er argued that
Waterman's recantation creagted a stro¥g inference

that he is "actually innocegl" \R.I. 76-9 at 20-21). The

Superior Court rejected Petilsoners contention,
% Qe - QRRTRRRNNNRRY
expi\a;\ i2N:

N

\\\\\\ W \\\\\ )
Delaware courts gé\g\?\}%@f\@@w applications based
on a witness' recé%gilon with suspicion. The
Delaware Sireme zourt has held also that if

recantatio §wer§"pro§hcts of prison atmosphere

[they a%{g§$‘%§§f\1ed with great caution.”

7

7

Rk )
{3§r>§&e@i{i> er] asserts that Waterman's
recé}%\g t{fﬁ’l of%is testimony would "likely" change
" N S . .
thk\\ou\t%@&e@f the judgment. Waterman signed an
affi ‘ayit\\sﬁ%?}ing his testimony was false and that
[Petitio}\%@}never admitted committing the killings to
Ny him. Fugther, Waterman states that he made up this
\‘féstim@\ly to get a sentence reduction for his prison’
\E\é‘ﬁ*\t Waterman claims his false testimony was
based on rumors and the conversations of other

inmates.

X

y 4

y

Waterman's recantation would not "probably change
the{2022 U.S. Dist. LEXIS 64} result if a new trial is
granted[.]" Waterman testified during trial that
[Petitioner] admitted guilt to him personally, but in
Waterman's affidavit he states that he heard from
other inmates that Washington committed the crime.
Waterman's recantation must be viewed with
suspicion. But even if the Court were to accept it at
face value, it does not provide new evidence that a
person other than [Petitioner] committed the crime,
nor does it establish that no reasonable jury would
have found [Petitioner] guilty beyond a reasonable
doubt. Far from establishing that someone other
than [Petitioner] committed the crimes, it shows that
[Petitioner] was rumored to be the killer. If
Waterman's affidavit is to be believed, it merely
eliminates him-as a witness, but does not chalienge
the factual accuracy of the rumors. Nor does it
challenge the other independent, significant
testimony from Fields and Coleman that [Petitioner]
incriminated himsclf to them. Most importantly, it
does not challenge Gardner's eyewitness testimony
that she saw [Petitioner] enter the vehicle in which
the Francis and Guy were killed moments before its
windows "erupted" and that he later attempted to
"apologize.” The recantation{2022 U.S. Dist. LEXIS
65} merely impeaches Waterman's trial testimony
-and does not constitute new evidence that proves
actual innocence.Washington, 2021 Del. Super.
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LEXIS 653, 2021 WL 5232259, at *6. The Delaware
Supreme Court affirmed that decision. See
Washington, 275 A.3d 1258, 2022 Del. LEXIS 114,
2022 WL 1041267.

"Courts have historically viewed recantation
testimony with great suspicion." Landano v.
Rafferty, 856 F.2d 569, 572 (3d Cir. 1988); see
Dobbert v. Wainwright, 468 U.S. 1231, 1233-34, 105
S. Ct. 34,82 L. Ed. 2d 925 (1984) ("Recantation
testimony is properly viewed with great suspicion. It
. is very often unreliable and given for suspect
motives. . .."). "As a general matter, a recantation in
the absence of corroborating evidence or
circumstances will probably fall short of the
standard of reliability contemplated by Schiup.”
Howell v. Sup't Albion SCI, 978 F.3d 54, 60 (3d Cir.
2020). A court considering whether a claim of actual
innocence premised on a recantation satisfies
Schlup should analyze the recantation "on an
individual and fact-specific basis.” Howell, 978 F.3d
at 60.

After reviewing Waterman's affidavit in conjunction
with the record and the foregoing legal framework,
the Court concludes that Waterman's affidavit does
not satisfy the Schlup standard for establishing
actual innocence. First, Waterman's proffered July

2017 affidavit is neither reliable nor credible. \§\\\\\\\\\\ Y
Petitioner produced Waterman's affidavit more tha\'g\\

six years after trial. See McQuiggin v. Perkmg\\aﬁ&
U.S. 383, 399,133 S. Ct. 1924, 185 L. Ed. 2d 2d o
1019 (2013) ("As we stated in Schiup, [a] R
consider how the timing of the submlssuon nd\
likely{2022 U.S. Dist. LEXIS 66} credlblllty\b? [a
petitioner's] affiants bear on the pro bable rehé sility
of ... evidence [of actual i mnocence Sistry zﬂ( V.
Rozum, 674 F.3d 181, 190-91 (3d Cir. 2 \05{ ({éjectmg
equitable tolling argument baif'(ed on a lettdr from a
witness allegedly showmg §§§runk s actual
innocence in part becaus ethe \\\% e\\\t \\qs produced a
decade late). Waterman' s\\si re even more
implausible because Vs

rﬁﬁ&ecord reveals that
there were attempts to inti \idate‘}v’\laterman in court
on the day he testlf\%@gams%g%etltloner (seeD.1.47-
3 at 57-60), and bec; cau se\&éi’e -was other significant,
mdependen@ evndéhc\e against Petitioner that
Waterman's E?Qa{gkal\igatements do not address.

\\\\\

Second,* statements to the extent they
are a reca atlon 1o not exonerate Petitioner or
provide new\e sidence that a person other than

Petitioner comm|tted the crime. Waterman testified ,

at trial and was subject to cross-examination
regarding whether his testimony at trial was based
on statements Petitioner made directly to him or
whether it was based on information he had heard
from other inmates. (D.l. 47-3 at 48-57) Defense

counsel attacked Waterman's credibility and the trial

record clearly shows that Waterman was questioned

about motive, bias, and basis{2022 U.S. Dist. LEXIS
67} to lie. (D.l. 47-3 at 50 -57)

Third, defense counsel introduced Waterman s plea
agreement into evidence a’i«it@:&*&s-exammed
Waterman about his hopes that federa%arosecutors
would recommend a redlﬁ:\ﬁb& in his sentence for
federal weapon chargesg; Jue t@j\{gg\s\\\\(;{ooperatlon with
authorities in Petltlonei\%vzfse (D.I. 47-3 at 50- -57)
The plea agreement reﬂect\&ﬁhat if the government
determined in |ts‘:5\\\§éz elis re%son Waterman had
fulfilled his obl@atu@‘% % cooperation, the
government {m){lld fiée a motion for a downward
departure fros*\"\?the\sent%cmg guidelines under U.S.
N Seg\%gfgp\m\g Guidelines

.\:\C 3553(e). See Washington, 164
\E%I LEXIS 182, 2017 WL 1573119, at *4
v%r\{otm \\‘\at nalther 5K1.1 nor 3553(e) guaranteed
ﬁe‘rm\é\ﬁﬁfﬁtencmg leniency in exchange for his
testu?itm\y) Ultlmately, the jury rejected Petitioner's
argur\rﬁent that Waterman's testlmony was not

Q : :
N N

N Furthermore, Waterman's post-trial recantation
Ny ; ; .

N amounts to impeachment evidence and, unlike

another person confessing guilt or exculpatory
scientific evidence,10 is insufficient to establish
actual innocence. As the United States Supreme

Court has recognized, "latter-day evidence brought

A Q\\\\\\\\&\%

N

e forward to impeach a prosecution witness will

seldom, if ever, make a clear and{2022 U.S. Dist.
LEXIS 68} convincing showing that no reasonable
juror would have believed the heart of [the] account
of petitioner's actions.”" Sawyer v. Whitley, 505 U.S.
333, 349,112 S. Ct. 2514, 120 L. Ed. 2d 269 (1992);
see Calderon v. Thompson, 523 U.S. 538, 563, 118 S.
Ct. 1489, 140 L. Ed. 2d 728 (1998) ("This
impeachment evidence provides no basis for finding
a miscarriage of justice. As in Sawyer, the evidence
is a step removed from evidence pertaining to the
crime itself. It tends only to impeach the credibility
of [two witnesses].”) (cleaned up). That is especially
true where, as here, the evidence is a "step
removed" from the criminal acts themselves. Cf.
Calderon, 523 U.S. at 563.

Finally, even I the affldavit or unsworn statement
constitutes new and reliable evidence-which the
Court does not find-Petitioner has failed to establish
that, without Waterman's testimony, no reasonable
juror would have voted to find him guilty beyond a
reasonable doubt. The question of Petitioner's guilt
was not a close one. Aside from Waterman's
testimony, there was significant additional evidence
at trial of Washington's guilt, including Gardner's
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eyewitness testimony (D.l. 47-3 at 73-76, 81 ), and
, Fields' and Coleman's trial testimony that
Washington admitted to killing Francis and Guy (D.1.
47-3 at 63-67, 85-89).11 Although Petitioner has -

is still left with{2022 U.S. Dist. LEXIS 69} the
damning eyewitness testimony of April Gardner. At
trial, Gardner testified that, prior to the shooting, she
was outside sitting on her front steps watching her
grandson ride his bicycle when she observed
Petitioner and another male-later identified as Guy-
walking down 10th Street. (D.I. 47-3 at 73-76)
Gardner told the jury that she knew Petitioner
because he had grown up in the neighborhood and
had gone to school with her children. (D.l. 47-3 at 73)
Gardner testified that she observed Petitioner and
his companion approach another man who was
sitting in the driver's seat of a vehicle that was

According to Gardner, after the three men conversed
briefly, Guy got into the right front passenger seat of
the vehicle and Petitioner got into the right rear
passenger seat. (D.1. 47-3 at 74) Gardner testified
that moments after the two men entered the vehicle
the vehicle's windows “erupted.” (D.1. 47-3 at 74)
Shocked by the explosion, Gardner said, she
immediately "grabbed [her] grandson" and ran to
her daughter's house around the corner where she
remained for several hours before returning home,

N
LEXIS 70} that as she ran from the scene, she\,g:ouﬁg
feel shards of glass getting caught in her hait\end

reached her daughter's house. (D.1. 47-3 333
Gardner further testified that Washington \\\ ¢
her home later that evening "to apologize," E\\i( that
she refused to speak to him. (D.I. 4{\-3 at 75-7‘\§\§81)
Gardner's testimony inculpates P‘&”gner, q@ﬂ‘ he
cannot show that no reasonable juro q\{\g%ave
voted to find him guilty beyon%a reasonable doubt
based on Waterman's ,p,ovst-t)ria_§ antation. Thus,
after reviewing Watermans affi in context with
the record, tl?e Court co%‘%\i&%\\g\g{%}&aterman's
recantation does not c&\ gitt%x%aw reliable factual
evidence of Petitioner\% tuarinnocence as

requred by Sc \:(\up.
Ny .
b. Isgizh Fie}¥s' tacit agreement
&i\\ \Y g
AN -

As previgusly explaindd, Fields testified that, while
he and Pe %@n\b\}%ﬁ:‘ge in the same prison, Petitioner
told Fields tha ¢ unintentionally killed Francis and

Guy with a MAGM0 in a robbery or drug deal that
went wrong and that [sJome lady named April"
witnessed the shooting. (D.I. 47-3 at 85-89) Fields
also testified that he saw Petitioner accidentally fire

a MAC-10 at 930 Spruce Street a few{2022 U.S. Dist.

LEXIS 71} months before Francis and Guy were
killed. (D.I. 47-3 at 86-88) At the time of his

attacked the testimony of Waterman and Fields, he .

parked directly in front of her house. (D.l. 47-3 at 74) .

(D.l. 47-3 at 74-75) Gardner testified{2022 U.S. Di&%\\
X

\
that she had “glass all in [her] hair" when she \\\Q\\k\
meto™

testimony, Fields was incarcerated and serving a
five-year sentence for a first degree assault
conviction. :

Approximately two months after P(‘?‘itioner's trial and
about a month before Petitioner wa\\isentenced, the
State filed a motion to redusefigliis’s sentence
premised on Fields's substantial assis®ace with the
State in Washington's cas\\e“-}\\ﬁ’}K 76-8 at 417-420) The
State asserted that Fie{ﬁ\‘s's agsistance was worth
one year of credit on%@@e-year sentence for
assault. (D.1. 76-8 at 419) Or\January 18, 2011, the
court granted the n%\i\’ﬁ%}i\\\q Fields's sentence was

reduced from five )\\(\\ge\xrs§o dur years. (D.l. 76-8 at

\\\\%\\\\\ \%\ -423)

As he did%\gis\{g“k\&\ﬁ%\a Rule 61 motion, Petitioner
now argggs%\ét\\\the substantial assistance motion
filed LY tRY Statdefter Petitioner's trial, along with
Fie\‘\; s’ rg\a\\[}@ sentence, demonstrates that the
S at§?ﬁs§§i a tg\\%it agreement with Fields to provide
h\?\}x\k@jth\\z\l\gg\?‘leﬁt (reduced sentence) in exchange

forRjs testimony.12 (D.I. 69 at 8-23) Petitioner
contends that the State violated Brady by not

A
\(\iiSdO@}ﬂQ the agreement to him prior to trial, and
\\ §§1at the evidence of the tacit agreement

constitutes{2022 U.S. Dist. LEXIS 72} new evidence
of his actual innocence, because he could have used

the alleged deal between Fields and the State to

impeach Fields' testimony at trial.

Petitioner's proffered evidence of a "tacit -
agreement” between the State and Fields does not
constitute new reliable evidence of Petitioner's
factual innocence. First, the evidence is not "new"™
because the instant argument was available to

Petitioner at the time of his direct appeal and his .
first Rule 61 motion, given that the substantial
assistance motion was filed prior to Petitioner's
direct appeal. Second, Petitioner does not provide,
and nothing in the record indicates, that there was a
substantial assistance agreement between Fields
and the State at the time of his testimony. When he
testified, Fields explained that he was incarcerated
and serving a five-year sentence, and he testified
that no agreement had been worked out in exchange
for his testimony. (D.l 47-3 at 85, 88) He also
responded “[y]es,"” when asked whether he
“wantled] to be here today" to testify. (D.l. 47-3 at 88)
On cross-examination, Fields explained that he was
testifying to "help solve" the homicide and stated
that he "ain't getting nothing out of it" and that he
was{2022 U.S. Dist. LEXIS 73} not protecting anyone
else. (D.I. 47-3 at 90) He asserted that he came
forward to investigators because he "wanted to help
the situation.” (D.1. 47-3 at 91) Defense counsel
attacked Fields's credibility on cross-examination
and in closing. (D.l. 47-3 at 88-91, 292-302)
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Third, prior to Fields' testimony, during discussions
with the Superior Court about the relevancy of the
defense's line of questioning for another witness,

the State made the statement:

Has Isaiah Field[s] asked for a break? No, he wasn't
smart enough to do that beforehand. He pled toa
five-year min/man, and there's not a whole lot | can
do about that and | told him that.

(D.l. 47-3 at 45) During closing arguments, the State
also asserted, "Isaiah Fields, he didn't ask for a deal.
He's serving 5 years for an Assault Second. Told
you, ‘| didn't get a deal." (D.I. 47-3 at 305) In fact,
Fields' former counsel provided a statement that he
had "no recollection of any involvement in any
substantial assistance motion for [Fields] or any
request for same."” (D.l. 76-8 at 428) In sum, viewing
the foregoing circumstances together demonStrates
that Petitioner has failed to demonstrate the
existence of a substantial assistance
agreement.{2022 U.S. Dist. LEXIS 74}

Nevertheless, even if such an agreement existed at
trial, Petitioner cannot show that no reasonabile juror S
would have voted to find him guilty beyond a
reasonable doubt if the existence of such an
agreement had been disclosed. At most, Petitione
proffered evidence of an undisclosed tacit,
agreement with the State would have constltuﬁéﬁ\ N

N
impeachment evidence that does not creat {strong g\
inference of Petitioner's actual innoc } \ N
QIR
\\\\\ -

Thus, after reviewing Petltloners purport%
evidence of a tacit agreement in &\&gtext wﬂhjfhe
entire record, the Court concludes tha‘%be a% eged
tacit agreement does not con§tltute ne \i'éhable
factual evidence of Petitioner s\a‘ctual mnocence as

required by Schluy 9
quire {\\\\\\\\\\\\\ N

c. cé%z X\a\\
\\

Petitioner also as& }§ e \J\Je has established a
miscarriage o justlge Bﬂécause ‘new evidence .
proves Ca?}Ron \,\\ esting was insufficient,
unreliable, and h2 \\%uﬁn t [have] been testifying as
an expeq\vg\ltne s% .6%at27; D.1.81at1)In
addition, ?’» Jtié?ze\&ontends that Rone's arrest and
conwctlon fo%’qz\heﬁ and falsifying business records
that occurred yeé%fs after his 2010 trial demonstrates .
his actual innocence. (D.l. 69 at 27)

Petitioner is mistaken. To the extent Petitioner{2022
U.S. Dist. LEXIS 75} relies on Rone's
misrepresentation of his credentials during the triai,
and the alieged deficiency of Rone's methodology,

» ot J
-

h]

neither constitutes new evidence of Petitioner's
actual innocence because both issues were
available at the time of Petitioner’s trial. Petitioner's
reliance on Rone's arrest and conviction for theft
and falsifying business recordg also fails to
establish a claim of newly discovéted evidence of
Petitioner's actual mnocence{ At%ost Rone's
misconduct and subsequent’ “erimi Eiwonwctlons,
which occurred years aft@r\%atlttoner $°2010 trial,
amount to mpeachwent emdence Rone's
misconduct did not mv«olvg%%‘(é‘l»ﬁshandhng or
falsification of ballistics V’Ehnce, and Petitioner has
not shown that ane\msﬁ%\a‘%{dled or fabricated

ced ga\\\ms case.
\\ &

\\‘

In sum, E’Er}ltmner s\zomplaints about Rone
constitute, mpeagh M&} evidence that, even when
viewed tog%ihﬁf are not persuasive in light of the
addﬁmg&a@sngﬁﬁ&mnt evidence of Petitioner's quiilt.
Petlt}ﬁ er§§% nsf*shown that, in light of his "new"

evndé}h,e ﬁbn&\e?mng Rone, it is more likely than not
thizt nox. asor\able juror would have convicted him
ab§”§-§z¢\t heé\sFror. Consequently, the miscarriage of
justle\é exception to the{2022 U.S. Dist. LEXIS
76) procedural default does not apply.

d. Richardson affidavit

\
\\\\\\ Finally, Petitioner has provided a February 2018

affidavit from an inmate, Jeree Richardson, to show
that the shooting did not occur in front of Gardner's
house. (D.l. 46 at 11; D.I. 57 at 1) In his affidavit,
Richardson asserts that, on the day of the shooting,
he told City Councilwoman Stephanie Bolden and
two police officers that he had seen the car drive
down Pine Street and turn on Tenth Street before it
crashed. (D.l. 34 at 6-7, 12; D... 46 at 11)
Richardson's affidavit does not address Petitioner's
role in the homicide at all. Therefore, Richardson's
affidavit does not constitute the strong evidence of
actual innocence needed to demonstrate a
miscarriage of justice would occur if the claim was
not heard.

To summarize, Petitioner has not demonstrated
cause for his default of Claims Eight, Nine, Ten (b)
and (c), Twelve (a), (b), and (c), Thirteen, Fourteen

(a), Sixteen, Seventeen, Eighteen, Nineteen, Twenty,
Twenty-One (b), and Twenty-Two (a). Additionally,
since Petitioner's attempts to demonstrate new
reliable evidence of his actual innocence are
unsuccessful, Petitioner's default of the instant

Claims cannot be excused{2022 U.S. Dist. LEXIS

77} under the miscarriage of justice exception to the

procedural default doctrine. Accordingly, the Court

will deny Claims Eight, Nine, Ten (b) and (c), Twelve
(a), (b), and (c), Thirteen, Fourteen (a), Sixteen,
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Seventeen, Eighteen, Nineteen, Twenty, Twenty-One
(b), and Twenty-Two (a) as procedurally barred.

C. Procedurally Barred Prosecutorial Misconduct
Claims

Petitioner presents four prosecutorial claims: Claims
Two, Three (a) and (b), Five (a), and Six. In Claim
Two, Petitioner contends that the State
"manipulat[ed] facts and misle[d] the jury as to the
conditions of [Waterman's] federal plea agreement.
(D.l. 1 at 7) Claim Three asserts that the State (a)
manipulated evidence and (b) improperly vouched
for the State's witnesses at trial. (D.l. 1 at 8-9; D.1. 29
at 11) In Claim Five (a), Petitioner contends that the
State improperly interjected information into the trial
during summation regarding as to where the shooter
was seated in the vehicle, which was not factually
supported by the testimony of the State's ballistics

expert, Rone. (D.l. 1 at 12) Finally, in Claim Six,
Petitioner asserts that the State falsely told the jury
during opening and closing statements that Rone
would testify {2022 U.S. Dist. LEXIS 78} and did
testify, that bullets and bullet fragments recovered
from the car, the victims, 930 Spruce Street, and the
street in front of Gardner's house came from the
same gun. (D.I. 1 at 14; D.I. 29 at 11) \\

W\

LEXIS 79} upbn a showing that a miscarriage of
justice will occur if the claim is not reviewed.

Petitioner does not aliege any cause for his default
of Claim Six. He does, however, aisert ineffective
assistance of defense counsel ascause for his
default of Claims Two, Three%z;:ay\qi and Five (a).
Ineffective assistance prov ed by a§ ¥al attorney -
can constitute cause for éﬁ)% edural default if the
particular ineffective aéswtg\\g\ &llegation was
presented to the state év\ug%\s as an independent
claim and it was determme\d\‘ \t the attorney's error
amounted to%%ictutlo}\\\élly ineffective
assistance. See W <ra>\>?\’?~‘? U.S. at 488-89. An
ineffective ass:stanc&tnal counsel claim cannot
constitute czﬁjse\\yf thes(aim itself is procedurally

defau\d Se‘*e\f;d%érds 529 U.S. at 451-5.

\\\ S\
\\\

Here, !{%t??bner 52;! not fairly present his ineffective
a§5151§§%\of counsel claims related to the
prosec teilal ,,sconduct alleged in Claims Two and
Thide (a\&\v@? ) to the Delaware Supreme Court on
pos nvnctlon appeal. Therefore, these instant
meffec}?\%\?e assistance of counsel allegations are

deé¥ault of Claims Two and Three {a) and (b).

\\tr\se!@es defaulted and cannot excuse Petitioner's
N

In Claim Five (a), Petitioner argues that the State

Petitioner presented Claims Two, Three (a), Five (} \\\Q\ misstated the evidence{2022 U.S. Dist. LEXIS 80} by

and Six to the Superior Court in his first Rul 61
motion, and then to the Delaware Supreme Cou
appeal from the denial of that Rule 61 mq D
47-6 at 19-26, 34-44) The Delaware Supre §
denied Claims Two, Three (a), Five (a), and {;e as
barred under Rule 61(|)(3) \

\\\\\

\\\\~

/

\
Petitioner presented Claim Three (b) N !@st time
to the Delaware Supreme Cou on posté\%vnctlon
appeal. As a result, the Delaw Supreme Court
only reviewed Claim Thre error under
Delaware Supreﬁ}e )\\\{ \ (‘
N
By applying the pr cedura rs of Rule.8 and Rule
61(1)(3), the Delaws) rem & Court articulated a
"plain statement ; \> rrls v. Reed that its
decision resteg\o -\\ law grounds See Harris,
489 U.S. at 263 %N‘ |s ourt has consistently held
that Rule 8 and?*zu\\e\ﬁﬂl)(:i) are independent and
adequ$ \ \?zate%ocedural rules effectuating a
proceuural\%nfah\\ﬂ See Harrls, 489 U.S. at 263-64;
DeAngelo v. JoRuson, 2014 U.S. Dist. LEXIS 113252,
2014 WL 4079357, at *12 (D. De!l. Aug. 15, 2014);
Lawrie v. Snyder, 9 F. Supp. 2d 428, 451 (D. Del.
1998). Therefore, the Court cannot review the merits
of Claims Two, Three (a) and (b), Five (a), and Six
absent a showing of cause for the default, and
prejudice resulting therefrom, or{2022 U.S. Dist.

telling the jury during summation: (1) that Gardner
testified that Petitioner got into the back seat of the
passenger side seat of the car moments before the
car windows erupted; and (2) that Rone testified
that, if more than one person had been presentin
the back seat of the car, that person would have
been shot. (D.l. 1 at 12) Petitioner fairly presented
his allegation that defense counsel provided
ineffective assistance by failing to object to the
prosecutorial misconduct asserted in Claim Five (a)
“to the Delaware Supreme Court-on-post-conviction-
appeal, but the Delaware Supreme Court held that
defense counsel did not provide constitutionally
ineffective assistance by failing to object to the
State's assertion concerning the location of the
shooter in the car. As explained in its discussion of
Claim Five (b), the Court concludes that the__
Delaware Supreme Court reasonably applied
Strickland in holding that defense counsel did not
provide constitutionally ineffective assistance by
failing to object the prosecutorial misconduct
alleged In Claim Five (a). Séé supra at Seéction lILA.Z.
Therefore, defense counsel's action do not
constitute cause for Petitioner's default of Claim
Five (a).

In{2022 U.S. Dist. LEXIS 81} the absence of cause, -
the Court will not address the issue of prejudice.
Moreover, Petitioner's default of the instant Claims
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cannot be excused under AEDPA's miscarriage of
justice exception because, as previously explained,
Petitioner has failed to provide new reliable evidence
of his actuaf innocence. See supra at Sections
ILA.1, 111.13.2, 11.13.4 and n.11. Accordingly, the »
Court wiil deny Claims Two, Three (a), (b), Five (a) -
and Six as procedurally barred.

D. Claim Twenty-One (a): Brady Violation

“In January 2011, two months after the conclusion of
Petitioner’s trial but before his sentencing, the State
filed, and was granted, a motion to reduce Fields'
sentence based on Fields' substantial assistance in
prosecuting Petitioner. Petitioner asserts that the
State’s act of filing the motion to reduce Fields"
sentence is evidence that an undisclosed tacit
agreement between Fields and the State existed at
the time of his trial. (D.l. 69 at 8-23) Thus, in Claim
Twenty-One (a), Petitioner contends that the State
violated Brady by failing to disclose that Isaiah
Fields was the beneficiary of a tacit sentence
reduction agreement, and that . (D.l. 69 at 13-16) He
contends that he could have used{2022 U.S. Dist.
LEXIS 82} the alleged deal between Fields and the
State to impeach Fields' testimony at trial. (D.l. 69 at’
19; D.I. 76-9 at 35-40)

Petitioner presented this argument to the Superioz
Court in his second Rule 61 motion. (D.I. 76-9; 28 35-\
40) The Superior Court denied Petitioner's ~ N \
Brady claim as barred under Rule 61(1)(1){@1'\\bg\|ng \
untimely, under Rule 61(i)(2) for being sucges §f\\\\§\
and under Rule 61(i){3) for being proced Kai y
defaulted because Petitioner did not raise théx\“ ssue
during the trial. See Washington, 39%1 Del. S }}\er
LEXIS 653, 2021 WL 5232259, at *5-6\<§'§e Deia\rvare
Supreme Court affirmed the Superi Mn'
decision "on the basis of ah% \for the reasons
assigned in the Superior Court's\? lavember 9, 2012
order denying [Petltlon?é‘\;f R 5¢ﬁ%otlon for
postconviction relief. "\See\' g shlngton 275 A.3d
1258, 2022 Del. LEXIS 1 9%\\20 %%VL 1041267, at *1

\\\

By applying the pro' } N

i%}ars of Rule 61(i)(1), (2),
~ and (3), the ll\)\\elawz%g%tate courts articulated a
"plain state&é ui ler Harris v. Reed that its
decision restec \nxsta law grounds. See Harris,
489 U.S. af\263 64 Th§ Court has consistently held
that Ru\ia\ﬁ\f{?ﬁ qand (3) are independent and
adequate s%{\ procedural rules effectuating a
procedural defal}it and recently confirmed that the
version of Rule 61(i)(2) applied to Petitioner's
second Rule 61 motion also constitutes an
independent and adequate state procedural rule
effectuating a procedural default.13 See Stanford v.
Akinbayo, 2021 U.S. Dist. LEXIS 178447, 2021 WL
4263045, at *9 (D. Del. Sept. 20, 2021) ("[T]his Court

““é\"eas

AN
ANy
N

has consistently held that Rule 61(i)(1){2022 U.S.
Dist. LEXIS 83} and (3) are independent and
adequate state procedural rules.”); Taylor v. May,
2022 U.S. Dist. LEXIS 59827, 2022 WL 980859, at *16-
21 (D. Del. Mar. 31, 2022) (holding that, as applied to
Taylor's case, the post-2014 vers@n of Rule 61(i)(2)
was an independent and adequgte S ate procedural
rule). Therefore, the Court ca‘\}fb\t ew the merits
of Claim Twenty-One (a) ab*tzm a showmg of cause
for the default, and prejucwce r.,sultmg therefrom, or
upon a showing that a\mlsq&'ﬁé@‘?foﬂustlce will
occur if the cIaﬁ\ \,\not reviewed.

In Brady v. Marylan \tha*Sﬁpreme Court held "that
the suppression by%\é prosecution of evidence
R use&\upon request violates due

favorable tog@n
process wh ﬁ'e the exidernce is material either to guilt

\\\\ R
orto pum\s \sgight irrespective of the good faith or
bad falm‘m theNurosecution.” Brady, 373 U.S. at 87.
Thls\%\duty\m s:ilshiose such evidence is applicable
evé@\th‘?}ug};\there ‘has been no request by the
3 sed anglincludes * smpeachment evidence as
& éﬁpatory evidence." Strickler v. Greene,
527 U@,\ZS 280, 119 S. Ct. 1936, 144 L. Ed. 2d
286 (1999) "Such evidence is material if there is a
“%ble probability that, had the evidence been
\\\\dlsclosed to the defense, the result of the
proceedmg would have been different.” /d. "In order
to comply with Brady, therefore, the individual
prosecutor has a duty to learn of any favorable
evidence known to the others acting on the
government's behalf in this case, including the
police.” Id. at 281 (cleaned up). "There are three
components of a true Brady violation: The
evidence{2022 U.S. Dist. LEXIS 84} at issue must be
favorable to the accused, either because it is
exculpatory, or because it is impeaching; that
evidence must have been suppressed by the State,
either willfully or inadvertently; and prejudice must
have ensued [i.e., the evidence was material]." /d. at
281-82. Evidence is material "only if there is a
reasonable probability that, had the evidence been
disclosed to the defense, the result of the
proceeding would have been different.” Bagley, 473
U.S8.667, 682, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985).
"A 'reasonable probability' of a different result is
accordingly shown when the government's
evidentiary suppression ‘undermines confidence in
the outcome of the trial.” Kyles v. Whitley, 514 U.S.
419, 434, 115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995).

In the context of procedural defauit, "cause and
prejudice parallel two of the three components of the
alleged Brady violation itself.” Strickler, 527 U.S. at
282. The suppression by the prosecution of
evidence favorable to the accused provides cause to
excuse the petitioner's procedural default, but
unless the evidence is "material” under Brady, the
petitioner is unable to demonstrate "sufficient
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prejudice to overcome the procedural default.”
Id. Therefore, if Petitioner establishes that the State
suppressed evidence and that the evidence was
material, he will also establish cause and prejudice
to excuse his procedural{2022 U.S. Dist. LEXIS
85} default of Claim Twenty-One (a).

As the Court has previously discussed at length with
respect to Petitioner's actual innocence argument,
Petitioner has not established that the State
suppressed evidence of a tacit agreement with
Fields, primarily because there is no evidence that

such an agreement existed. See supra Section

111.6.4; see also Washington, 2021 Del. Super.
LEXIS 653, 2021 WL 5232259, at *7, aff'd, 275 A.3d
1258, 2022 Del. LEXIS 114, 2022 WL 1041267, at *1.

Furthermore, even if Petitioner's allegation that a
tacit agreement existed were true, he has failed to
demonstrate its materiality. As the Third Circuit has
noted:

The materiality of Brady material depends almost
entirely on the value of the evidence relative to the
other evidence mustered by the state. Suppressed

evidence that would be cumulative of other evidence {
or would be used to impeach testimony of a witness \\
A

AN

\\\\\\\\\x&\\the instant Claim cannot be excused under AEDPA's

whose account is strongly corroborated is genera%
not considered material for Brady purposes.
Conversely, however, undisclosed evidence&{ggt N\
would seriously undermine the testimony of a]&\;\\\\\
witness may be considered material when\q't\.\\\glsltes N\
to an essential issue or the testimony. Iaci\k\‘\&&‘\@h\\@&\\‘»
corroboration.Johnson v. Folino, 705 F.3d H\%@ﬁzs

3d Cir. 2013) (cleaned up). X -

( ) ( N P) \

Notably, there was additional signific;‘n X yi\g%nce of
Petitioner's guilt, which ingluded Ga\r?f Ner's

eyewitness testimony{2022 U.S.\jgt. LEXIS 86} and

Coleman's testimony th%@;{%g%\?{»\\\admmed to
O

killing Francis and Guy, S on, 2021 Del.
Super. LEXIS 653, 2021'\%"-\.’\\\5 512_\59, at *7, aff'd, 275
A.3d 1258, 2022 Del. LEXIS\\4, 2622 WL 1041 267, at
*1; see also supra at_gect\ion H#.A.1,11.B.2, 111.8.4,

and n.11. Thus,\\\(ta\r}\\zs-*i&\:{z\gagreement existed
between the\<§§ate§a . \{2\ ields, Petitioner cannot
show a reason %{g\\pr\&\\ability that the result of the

proceeding Vouic fzve been different if the
existengg\}\}\‘g\{\%e\\gre%\\ment had been disclose, or
that its dis}eﬁa\?\ﬁ?ﬁpmd prabably change the result
i %\%\\ew trial was granted.

In sum, Petitioner has failed to establish cause for
his procedural default because he can show neither
that the State suppressed evidence, nor that the

evidence was material. v

To the extent Petitioner asserts that his failure to
raise Claim Twenty-One (a) earlier should be
excused because it was due to the ineffective
assistance of trial and/or appellate counsel, his
contention is unavailing. (See D.I. §9 at 8-23; D.I. 72)
Claims of ineffective assistance o?&;ounsel cannot
establish cause for a procedural detault unless the
were first presented to the SEN XUts as an d
independent claim, and li\(g'stvf\;gner did\\ot present
this particular ineffecti\({g}‘éss?@tance of trial and/or
appellate counsel cizim \g-\gf)\\{’fﬁ\\\%:»\\@{’éte courts.
Similarly,{2022 U.S. Dis\.\\§)§EXIS 87} to the extent
Petitioner may be gftetptingNp invoke Martinez to
establish cause fo&\'\g\i\g \%‘.Q‘w\!t\by claiming that his
postconviction coun\é\\\a\{\@as ineffective for failing to’
raise this Clgi??%&he argument fails. (See D.I. 69 at
16, 20-2&:;§The§5mi\s\g Nexception articulated in
Martinez dﬁy \g\g}ﬁ?‘%\s\‘}}here the underlying claim is
one of \\i{\{gffé%gi\‘/e assistance of trial counsel. See
Davi{\ja:}\\‘l‘;f\“éi S, E\at 2062 Consequently, Petitioner
car@‘@t i\\q\%ﬁ%&Maninez to establish cause for the
N r&gﬁgra!\\-\%“efault of the instant freestanding
Brav !\{Ia\lﬁfz\i\@ any claim that appellate counsel was

“L"\\\\\\\%\\ ineffective.

N
\\\\Petiti\\@}ier does not allege any other cause for his

p\ @;i\\edural default of Claim Twenty-One (a). In the
absence of cause, the Court need not address the
issue of prejudice. Moreover, Petitioner's default of

miscarriage of justice exception because, as
previously explained, Petitioner has failed to provide
new reliable evidence of his actual innocence. See
supra at Section 111.6.4. Accordingly, the Court will
deny Claim Twenty-One (a) as procedurally
" barred.

E. Procedurally Defaulted Claims AIIeging-Trial5
Court Error '

e

Petitioner asserts three Claims alleging that the
Superior Court erred and/or abused its -
discretion{2022 U.S. Dist. LEXIS 88} during his trial:
Claims Four, Seven (a), and Fourteen (b). In Claim
Four, Petitioner contends that the Superior Court
.committed plain error by permitting Detective
Ciritella to testify as an expert. Claim Seven (a)
asserts that the Superior Court abused its discretion
by dismissing Carl Rone, the State's ballistics
expert, before Petitioner had the opportunity to view
the vehlcie Involved ih thé In¢cldént and ¢ross-
examine Rone. In Claim Fourteen (b), Petitioner
asserts that the Superior Courterred by
not inquiring into the conflict of interest between
defense counsel and the prosecutor.

Petitioner presented Claims Four and Seven (a) to '
the Delaware Supreme Court on appeal from the
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denial of his first Rule 61 motion. The Delaware
Supreme Court denied the Claims as procedurally
barred under Rule 61(i)(3), and also denied a portion
of Claim Seven (a) under Delaware Supreme Court.
Rule 8. Rule 8 and Rule 61(i){3) constitute and
independent and adequate state law grounds.
Therefore, the Court cannot review the merits of the
Claims absent a showing of cause and prejudice, or
a miscarriage of justice.

Petitioner did not present Claim Fourteen (b) to the
Delaware Supreme Court on post-conviction appeal.
At this juncture, Rule 61(i), (ii), and (iii) would
prevent Petitioner from{2022 U.S. Dist. LEXIS
89} presenting Claim Fourteen (b) in a new Rule 61
motion. Therefore, the Court must treat Claim
Fourteen (b) as procedurally defaulted, which means
that it cannot review its merits absent a showing of
cause and prejudice, or a miscarriage of justice.

Petitioner attempts to establish cause by blaming
defense counsel for not raising the instant Claims
during trial. As discussed in its discussion of Claim
Seven (b), the Court concludes that defense counsel
did not perform ineffectively by not objecting when

the Superior Court dismissed Carl Rone, the State's .

ballistics expert, before Petitioner had the
opportunity to view the vehicle involved in the

NN R
incident and cross-examine Rone (Claim Seven (‘o AR N\
$ RN

See supra at Section lil.A.3. Therefore, defense N

counsel’s actions cannot excuse Petitioner's @f@&\t ®

of Claim Seven (a). As for Claims Four and_ Fourte
(b), defense counsel's failure to raise theé\@&i
cannot excuse Petitioner's default becaﬁ\\%e
discussed above, the related claims of ineffd \tlve
assistance (Claims Twelve (c) and Fourteen (a\% are
themselves procedurally dé\?%ulted \\\\

\\\ W
In the absence of cause, the (%\rt will not address
the issue of prejudice. In addmo miscarriage of
justice{2022 U.S. Dist. L S\wejeRteption to the
procedural default doe gﬁxcuse Petitioner's
default because, as dIS se bove he has not
presented new rellable é@ ence of his actual
innocence. Accor&\ ?@ court will deny Claims
Four, Seven (a), ang Q\ (b) as procedurally

?3 T d
\\\\ re
\\\ \\\ \\\

F. Ineffectg{gz A{\s@{ance of Post-Conviction Counsel

Petitioner pr& i¢s three Claims alleging that post-
conviction counsel provided ineffective assistance.
in Claim Fifteen, he asserts that post-conviction
counsel provided ineffective assistance by: (1)
failing to investigate beyond the trial record and
prove his innocence; (2) failing to provide an
investigator to prove his innocence; (3) failing to

X

» ‘.( J

-

advise Petitioner about the standard for relief under
Rule 61; and (4) moving to withdraw. In Claim
Twenty-One (c), Petitioner contends that post-
conviction counsel provided ineffective assistance
by failing to raise the Brady Claith in his Rule 61
motion. In Claim Twenty-Two (isg, Petitioner
contends that post- conwctxo&gocmsel provided
ineffective assistance by falrné“tb\ m?nstlgate and
raise the issue of defensg\gunsel’ s ieffective
assistance with raspec%io Carl Rone.

RN
\‘N ST

There is no federal constltu nal right to effective
assistance{2022 2N W\\QJ LEXIS 91} of post-
conviction counsel. E@eé \é?ﬁan 501 U.S. at 752. In
fact, the AEDPA sﬁt‘rlflcally provides that "the
meffectlvenef-‘s ozgmcc}mpetence of counsel during
Federav or S@ate ﬁ!iateral post-conviction

proceedmg‘\s@ all not be a ground for relief in a
! ey section 2254." 28 U.S.C. 2254(i).
Th&ef@s‘e,ﬁhe%‘ourt will deny Claims Fifteen,

’/

proceedmg und;

Tweti ﬁy (gme (c‘§ and Twenty-Two (b) because they
dc?ﬁ\@ \a%;f 38 *_ﬁ issue cognizable on federal habeas
revievi S e g., Jordan v. Superintendent Somerset

Sci, 20\1‘1\4} S. App. LEXIS 27045, 2017 WL. 5564555,
at *1 (3d Cir. Feb. 15, 2017) ("[C]laims alleging
\neffe‘\"tlve assistance of PCRA counsel are non-

cogmzable in federal habeas, 28 U.S.C. 2254{i).").

G. Claim Twenty-Three: Actual Innocence

In his final Claim, Petitioner appears to assert a
freestanding claim of actual innocence based on his
alleged "new” evidence of Waterman's recantation,
Fields' allegedly undisclosed "tacit™ sentence
reduction agreement, and Rone's qualifications and
methodology.

Whether or not a freestanding claim of actual
innocence is cognizable on federal habeas review
remains an open question in Supreme Court
jurisprudence. See McQuiggin, 569 U.S. at 392;
Reeves v. Fayette SCI, 897 F.3d 154, 160 n.4 (3d Cir.
2018). Assuming, arguendo, that a free-standing
claim of actual innocence is cognizable, a
petitioner's burden on any such claim "would
necessarily be extraordinarily high" and "more
demanding" than that applied to gateway actual-
innocence{2022 U.S. Dist. LEXIS 92} claims. Herrera
v. Collins, 506 U.S. 390, 416,113 S. Ct. 853, 122 L.
Ed. 2d 203 (1993); see also Reeves, 897 F.3d at
160 n.4 (describing hypothetical freestanding actual-
innocence standard as "more demanding” than that
applied to gateway actual-innocence claims). To put
Petitioners' burden of establishing a free-standing
claim of actual innocence in perspective, a gateway
actual innocence claim that is asserted in an effort
to overcome a procedural bar for habeas cases will
only prevail if it is based on "new reliable evidence-
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whether it be exculpatory scientific evidence,
trustworthy eyewitness accounts, or critical physical
evidence [ ] that was not presented at trial." Schiup,
513 U.S. at 324. The Court has already concluded
that Petitioner's new evidence of Waterman's
recantation, Fields' alleged tacit sentence reduction
agreement, and the issues surrounding Rone's
qualifications and methodology does not satisfy the
Schlup standard. See supra at Section 111.13.4.
Thus, on the facts presented, Petitioner's assertion
of actual innocence does not provide a basis for
relief under 2254.

H. Pending Motions

Petitioner has filed a Motion for an Evidentiary
Hearing (D.l. 67), a Motion for the Appointment of
Counsel (D.I. 68), and a Motion for both the
Appointment of Counsel and an Evidentiary Hearing
(D.L. 70) In light of the Court's decision{2022 U.S.
Dist. LEXIS 93} that the Petition should be denied,
the Court will dismiss Petitioner's requests for the
appointment of counsel as moot.

Turning to Petitioner's request for an evidentiary
hearing, Petitioner appears to assert that an \\
evidentiary hearing is warranted because he is pro \

se and had "no counsel on his direct appeal and fasfg\\\ \\
round of collateral proceedings."” (D.l. 67 at 8) Toy, Ny

»{

support his request, Petitioner merely sets fagth a \\
detailed history of his proceedings in the stat\é\\ \\\
courts. (D.l. 67) \\\\\\\\ \\\\
\ \~\\\\\\\\
A federal habeas petitioner is not entitled ‘tc‘s«\an
evidentiary hearing in most caseg, The Supr: ‘(ne
Court has explained that "[a]lthoug?&tate prlsaeners
N
may sometimes submit new ewdence\ fei\ieral
court, AEDPA's statutory sciigme is des\@ned to
strongly discourage them from ing so." Cullen v.
Pinholster, 563 U.S. 170, 1855 & Ct 1388, 179
L. Ed. 2d 557 (2011). T}\)\ y re?:%ests for an
evidentiary hearing in a\ deray vhabeas proceeding
are evaluated under 28 (A \2254(e)(2), which
\\; Jrovidesiy

\\\\\\\\\\ N

(2) If the apple&%ae@alled to develop the factual
basis of a claim¥Q) e&gourt proceedings, the court
shall not hold »ntlary hearing on the claim
\%\ es§\t{'@ applicant shows that

\ . .
(A}the claim relies on -

(i) a new rule of constitutional law, made retroactive
to cases on collateral review by the{2022 U.S. Dist.
LEXIS 94} Supreme Court, that was previously
unavailable; or

(ii) a factual predicate that could not have been
previously discovered through the exercise of due
diligence; and

\\

\

(B) the facts underlying the claim wx uld be sufficient
to establish by clear and conyingd Q evidence that
but for constitutional error, no\\reago%\a\!%e factfinder
would have found the a%imcant guﬂty of the

underlying offensg\\28 li\\\\ g\\ \2254(e)(2)

"At a minimum, . O 2254(93{2) still restricts the
discretion of feder \?\h\\*%\éag\courts to consider new
evidence when dés\nd&ﬁg cﬁalms that were not
adjudicated on.hy ,\\me}’s’zs in state court.” Cullen, 563
U.s. at 18:3, se‘?z\ Iso%chnro v. Landrigan, 550
U.S.465, 463 127 3439933, 167 L. Ed. 2d 836 (2007)
("In cases vihigre an applicant for federal habeas
rehe(&s\} ot bérmd from obtaining an evidentiary
hearlrg by 3:S. C 2254(e)(2), the decision to grant
such%e\érmg\rests in the discretion of the district
couy ")}ﬁtale% of the Rules Governing Section 2254

Case%s the ‘United States District Courts, 28 U.S.C.

i

. foil. 2254\When deciding whether to grant a hearing,
N‘\ the "ceurt must consider whether such a hearing

!e? enable an apphcant to prove the petition's
dal allegations,” taking into consideration the
“deferentlal standards prescribed by 28 U.S.C.
2254." Schriro, 550 U.S. at 474. An evidentiary

\\

\\\ hearing is not necessary if the issues can be
resolved by reference to the record developed in the

state courts. /d.

The Court has determined that Petitioner's
Claims{2022 U.S. Dist. LEXIS 95} are meritless,
procedurally barred, and/or not cognizable.
Petitioner's assertions do not demonstrate how a
hearing would advance his arguments. Therefore,
the Court will deny Petitioner's request for an

evidentiary hearing

IV. CERTIFICATE OF APPEALABILITY

The Court must decide whether to issue a certificate
of appealabilty. See 3d Cir. L.A.R. 22.2 (2011). A
certificate of appealability is appropriate when a

petitioner makes a "substantial showing of the
denial of a constitutional right” by demonstrating
"that reasonable jurists would find the district
court's assesament of the constitutional claims
debatable or wrong.” 28 U.S.C. 2253(c)(2); see also

Slack v. McDaniel, 529 U.S. 473, 484, 120 S. Ct. 1595,

146 L. Ed. 2d 542 (2000). Additionally, if a federal
court denies a habeas petition on procedural
grounds without reaching the underlying
constitutional claims, the court is not required to
issue a certificate of appealability unless the
petitioner demonstrates that jurists of reason would
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find debatable: (1) whether the petition states a valid
claim of the denial of a constitutional right; and (2)
whether the court was correct in its procedural
ruling. See Slack, 529 U.S. at 484. -

The Court has concluded that the instant Petition
fails to warrant federal habeas relief. Reasonable
jurists would not find this conclusion to{2022 U.S.
Dist. LEXIS 96} be debatable: Accordingly, the Court

will not issue a certificate of appealability.

V. CONCLUSION

For the reasons discussed above, the Court will
deny the instant Petition without an evidentiary
hearing.

The Court will issue an Order consistent with this
Memorandum Opinion.

ORDER

At Wilmington, this Thirtieth day of September in
2022, for the reasons set forth in the Memorandum
Opinion issued this date;

IT IS HEREBY ORDERED that: N

N\

1. Petitioner Michael T. Washington's Petition for aN
Writ of Habeas Corpus Pursuant to 28 Wi
2254 (D.1. 1; D.I. 69) is DISMISSED, and thg ¢e!§\\\§

requested therein is DENIED.

\\\

2. Petitioner's Motions to Appoint Coé sel &\? 68;
D.I. 70) and Motions for an Evidentiary % hg (D.L.

67; D.. 70) are D\%ggl\eo

RN \\
\\ SN \\\ N
3. The Court declines ﬁ*\)\ \\\\é\k\mflcate of

appealability because P%‘t %@g\s failed to satisfy
the standards set forth |n\} 3.U.S\C. 2253(c)(2). The

Clerk & %@JJ close%ze case.

\\\\\\\\\\
\«sl Co\? F Connolly

AN
\\ \@
\\\\\ Im% Connolly
\ \\\\\\
\\\\ Ch|ef Judge

Footnotes

\\\\\\ R

This case was reassigned from the Honorable
Richard G. Andrews’ docket to the undersigned's
docket on February 27, 2019.

2 &

Murray, 477 U.S;: a\\\ Q
3

RS

The State made the fo|low ing ¥
testimony du¥is

N

e

Now, you heard fro\m C Y%ene . and he told you
that, in his expert opigion, that all the shots were
fired from wut«ﬁm%’ne cﬁ’s‘ and he also -- and he also
told you tha? they}}e!!\g\ame from the rear passenger
seat and‘t?}g\t\if\\‘%\ omeone else had gotten into the

ar ang wa\s\\\seated in the passenger -- on the

B

dnve{‘% sﬁ%e\pas\@enger seat, that they would have
\_ R zgn shot.(D.l. 79-4 at 100)

After ex\;alammg that Rone "did not testlfy that if

\‘\\\\nyonepther than the shooter had been in the back

“the car, that person would have been shot,"
the ﬁelaware Supreme Court concluded that, "[e]ven
assuming it was not inferable from Rone’s testimony

that another person in the back seat would have

\\\ been shot, [Petitioner] has not pled an ineffective

assistance of counsel claim." Washington, 164 A.3d
56, 2017 Del. LEXIS 182, 2017 WL 1573119, at *5.
5

See supra at Section lll.A.1; see infra at Sections
1.B.2, lli.B.4, and n.11.
6

Any attempt by Petitioner to raise these Claims in a
new Rule 61 motion would be barred as untimely
under Delaware Superior Court Criminal Rule 61(i)(1)
and as successive under Rule 61(i)(2). See Parker v.
Dematteis, 2021 U.S. Dist. LEXIS 157710, 2021 WL
3709733, at *6 (D. Del. Aug. 20, 2021). Although Rule
61 provides for an exception to its procedural bars if
a Rule 61 motion "asserts a retroactively applicable
right that is newly recognized after the judgment of
conviction is final," no such right is implicated in the
instant Claims. Similarly, the exceptions to Rule 61
bars contained in Rule 61(i)(5) and (d)(2) do not
apply to Petitioner's case, because he does not
allege actual innocence, lack of jurisdiction, or that a
new rule of constitutional law applies to Claims
Eight, Nine, Ten (b), Twelve (b) and (c), Thirteen,
Fourteen, Sixteen, Seventeen, Eighteen, Nineteen,
Twenty, Twenty-One {b) and Twenty-Two (a).

7 .
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Petitioner asserts that post-conviction counsel
provided ineffective assistance by moving to
withdraw from his Rule 61 proceeding and not
raising these Claims, and also by failing to inform
him that he should raise the prosecutorial
misconduct claims as ineffective assistance of
counsel claims to avoid Rule 61's procedural bars.
(D.L. 1 at 18-23, 26-31; D.I. 29 at 6-7; D.I. 34 at 2-3; D.1.
69 at 16, 20-23; D.l. 72) '

8

Petitioner raised Claim Eight in his Memorandum
supporting the initial pro se Rule 61 motion he filed
on March 7, 2012. (D.l. 47-19 at 10) Defense counsel

filed an affidavit responding to the allegations in

Petitioner's March 7, 2012 Rule 61 motion, and
specifically responded to Claim Eight. (D.l. 47-20 at
25-26) Petitioner did not include Claim Eight in the
amended Rule 61 motion he filed after post-
conviction counsel filed a motion to withdraw. See

Washington, 2016 Del. Super. LEXIS 486, 2016 WL
5407852, at *4. Thus, the Court also concludes that

Martinez does not apply to excuse Petitioner's
default of Claim Eight because he knowingly and
intentionally failed to include the Claim for the
Superior Court's consideration. See supra at Section

I.B.1. N

9

s v

NN
10 \\\Q\\\\\\\\\\\\
N

Y

See Schlup, 513 U.S. at 324; Sawyer, 505 U.S.2t 340-

& N
41. \\\\\ §
11 \ \\\\\\

N
At the risk of being repetitive,\t\%\\g)urt again notes
that, at trial, Fields testifie ile they were

that, Wi

both at the same prison, ?’?{%\B‘\S\%}\eﬁ'\ ~\\?§\i\§d him that he

unintentionally killed Fra¥ {cis\\r\'\-{%Guy with a MAC-10
in a robbery or drug deal\?a’\%gv tit wrong and that
“[s]ome lady namegy\a\p\il" witdessed the shooting.
(D.I. 47-3 at 85-89) ﬁ\?\& Mo testified that he saw

Petitioner acciggnt§ %@f?re a MAC-10 at 930 Spruce

Street a few 3uths Bafore Francis and Guy were
killed. (D.I. 47°,atg6-88) Coleman testified that,
. X N - g
while thg\\ J&-\e a \\-the«%ame prison, Petitioner told
him that he “-\o OYeegicis and Guy from the back seat
of a car with a\%g;‘,t\\\c-w in a robbery that went wrong,
he disposed of the MAC10 used in the shooting, and
April Gardner had witnessed the shooting. (D.l. 47-3
at 63-67) : -
12

\
\\\\
See ' \\\t\s\\

https:Ilwww.leqacv.comluslobituariesldelawal‘%ﬁ?&ggj‘g\:\\\
e/namelpeter-letang-obituary?id=19008577 "\

Petitioner raises the issue of the alleged
Brady violation as an independent ground for relief
in Claim Twenty-One (a).

13

N
The version of Rule 61(i)(2) that th&Superior Court

applied to Petitioner's case bg@@\\;@\e\_\\%ﬁ\ective in June
2014. Although Petitioner filed his ini §!§\first Ruie 61
motion in 2012, he was sﬁ\%ﬁ% gending that Rule 61
motion up until Marchy8, 2046.(See D.I. 47-1 at
Entry No. 140) Since F*’\\eggg%?‘}\\e\\»\l\éﬁ}i notice of the
precise parameters of the §\\u\\¢\;\essive bars under the
post-2014 version e?@u-!c&({l(ﬁ’&r) while his first Rule

,/7///,

61 motion was still\bbgi\\r?; ¥iufed and amended the
Court concludggtha‘t\\\;tgfé post-2014 version of Rule
61(i)(2) congg%?ﬁ]\z\'gd anyndependent and adequate
state prdced v“iéi»\t\a\al?a\\'as applied to his case.

N
A
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE
MICHAEL T. WASHINGTON,
.- Petitioner,
v, . Civil Action No. 17-601-CFC

ROBERT MAY, Warden, and
ATTORNEY GENERAL OF THE
STATE OF DELAWARE,

Respondents.

ORDER

At Wilmington, this Twenty-fourth day of Aqust in 2023, for the reasons
set forth in the Memorandum .issued this date;

IT IS HEREBY ORDERED that:

1. Petitioner Michael T. Waéhington's Motion to Alter or Amend Judgment
Pursuant to Fed. R. Civ. P. 59 (D.I. 85) is DENIED.

2. Petitioner's letter Motions to Appoint Counsel/Conduct an Evidentiary
Hearing (D.I. 84; D.I. 91) are DISMISSED as moot.

3. The Court declines to issue a certificate of appealability because
Petitioner has failed to satisfy the standards set forth in 28 U.S.C. § 2253(c)(2). The

Clerk shall close the case.

@L?@/)

Colm F. Connolly
Chief Judge -
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

MICHAEL T. WASHINGTON,
Petitioner,
v. » . Civil Action No. 17-601-CFC
ROBERT MAY, Warden, and :
ATTORNEY GENERAL OF THE
STATE OF DELAWARE,

Respondents.

MEMORANDUM OPINION

Michael T. Washington. Pro Se Petitioner.

August 24, 2023
Wilmington, Delaware
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CONNOLLZ&:IE?FGE

.Pending-before the Court'is Petitioner Michael T. Washington’s Motion to Alter or
- Amend Judgment Pursuant to Fed. R. Civ. P. 59(e) (“Rule 59(e) Motion"), asking the
- Court to reconsider its denial of Claim Twenty-One ahd amend its judgment. (D.l. 85)
Petitioner has alsd filed two Motions to Appoint Counsel/Conduct an Evidentiary
Heéring. (D.1. 84; D.1. 91) For the reasons discussed, the Court will deny all three
Motions.
L BACKGROUND

The Court set forth the factual and procedural history of this case in its
Memorandum Opinion (D.1. 82 at 2-10) and will not repeat it here in full. Nevertheless,
the Court will provide a summary where relevant to the instant Rule 59(e) Motion.

The underlying Petition asserted twenty-three Claims. Since Petitioner's Rule
59(e) Motion focuses on the Court's disposition of Claim Twenty-One, the Court will limit
its discussion to that Claim.

Claim Twenty-One asserted the following three subparts: (a) the State committed
a Brady? violation becatjse State witness Isaiah Fields:was the beneficiary of an
undisclosed tacit sentence reduction agreement, the nondisclosure of which Petitioner
claims violated his Sixth and Fourteenth Amendment rights (D.l. 69 at 13-16); (b)

defense counsel was ineffective “for failing to protect and/or raise” the alleged Brady

violation on direct appeal (D.l. 69 at 13-16; D.1. 72 at 2-5); and (¢) post-conviction

counsel was ineffective for failing to raise the Brady violation in Petitioner’s first Rule 61

'Brady v. Maryland, 373 U.S. 83 (1963).
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i

motion (D.I. 69 at 13-16; D.1. 72 at 2-5). The Court denied Claim Twenty-One (a) and
{b) as procedurally barred, and.Claim Twenty-One (c) for failing to present an issue
cognizable on federal habeas review. (D.I. 82 at 29-33, 44, 46-47, 53-56, 58,61-66, 68)
L STANDARD OF REVIEW
Federal Rule of Civil Procedure 59(e) is “a device [] used to allege legal error,™
and may ohly be used to correct manifest errors of law or fact or to present newly
discovered evidence. See Howard Hess Dental Labs, Inc. v. Dentsply Int'l Inc., 602
F.3d 237, 251 (3d Cir. 2010). The scope of a Rule 5§9(e) motion is extremely limited.
-See Blystone v. Hom, 664 F.3d 397, 415 (3d Cir. Dec. 22, 2011); see also
Brambles USA Inc. v. Blocker, 735 F. Supp. 1239, 1240 (D. Del. 1990). The moving
party must show one of the following in order to prevail on a Rule 59(e) motion: (1) an
intervening change in the controlling law; (2) the availability of new evidence that was
not available when the court issued its order; or (3) the need to correct a clear error of
law or fact or to prevent a manifest injustice. See Max’s Seafood Café v. Quinteros,
176 F.3d 669, 677 (3d Cir. 1999). Although the Third Circuit has “never adopted strict
or preci$e definitions for ‘clear error of law or fact’ and ‘manifest injustice’ in the context
of a motion for reconsideration,” at a minimum, a manifest error or injustice is a “direct,
obvious, or observable error [...] that is of at feast some importance to the larger
proceedings.” In re Energy Future Holdings Corp., 904 F.3d 298, 312 (3d Cir 2018).

More specifically, when determining whether a decision resulted in a manifest injustice,

a court must focus “on the gravity and overtness of the error.” /d. at 312, Finally, a

2United States v. Fiorelli, 337 F.3d 282, 288 (3d Cir. 2003).
- 2
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“motion for reconsideration is not to be used as a means to reargue a case or to ask a
court to rethink a decision it has made.” United States v. Kennedy, 2008 WL 4415654,
at*1 (W.D. Pa. Sept. 26, 2008).
lll. DISCUSSION

In its Memorandum Opinion, the Court summarized Petitioner's assertions in
Claim Twenty-One (a) and (b) as follows: (a) the State committed a Brady violation
because State witness Isaiah Fields was the beneficiary of an undisclosed tacit
sentence reduction agreement, the nondisclosure of which Petitioner claims violated his
Sixth and Fourteenth Amendment rights (D.I. 69 at 13-16); and (b) defense counsel was
ineffective “for failing to protect and/or raise” the alleged Brady violation on direct appeal
(D.1. 69 at 13-16; D.I. 72 at 2-5). (D.l. 82 at 17) After determining that the ineffective
assistance of appellate counsel argument in Claim Twenty-One (b) was procedurally
defaulted due to post-conviction counsel’s failure to include the argument in Petitioner's
Rule 61 motion, the Court concluded that Martinez v. Ryan's? limited exception to the
procedural default doctrine could not be utilized to excuse Petitioner's default because
the underlying ineffectiveness argument concerned appellate counsel's actions and not
trial counsel's actions. (D.l. 82 at 29-33, 44) The Court also concluded that Petitioner's
Brady argument in Claim Twenty-One (a) was procedurally defaulted, and determined

that appellate counsel’s ineffectiveness—Claim Twenty-One (b)}—could not constitute

3In Martinez, the Supreme Court held that inadequate assistance of counsel during an
initial-review state collateral proceeding may (under certain circumstances) establish
cause for a petitioner's procedural default of a claim of ineffective assistance of trial
counsel. See Martinez v. Ryan, 566 U.S. at 12, 16-17 (2012).

3
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cause for the default because the ineffective assistance of appellate counsel argument

was itself procedurally defaulted. (D.l. 82 at 65)

* Petitioner's timely filed Rule 59(e) Motion contends that the Court incorrectly
characterized his argument in Claim Twenty-One (b) as asserting that appellate counsel
provided ineffective assistance by failing to present the Brady claim on direct appeal.
Instead, he contends that Claim Twenty-One (b) asserted that trial counsel provided
ineffective assistance by failing to raise or protect the Brady violation, stating:

Petitioner argued in fact [that] Trial Attorney and 1%t Post
Conviction Counsel [provided] ineffective assistance of
counsel for failing to present the “Brady” violation on Direct
Review and/or 18t Post Conviction and under the “Martinez”
standard Petitioner should overcome the procedural bar and
this Court should review the (Brady violation Claim 21) to
avoid a miscarriage of justice. Moreso, Petitioner argued in
his (Claim 21) that Trial Counsel and 1%t Post Conviction
Counsel both filed Rule 26(c) motions to withdraw and failed
to raise the Brady/Due Process violation on direct review
and/or 15t Post Conviction Motion, and under the “Martinez

Standard” Petitioner showed cause to overcome the
procedural default. :

(D.1. 85 at 2-3)

Petitioner’s instant argument fails to demonstrate that the Court incorrectly
construed Claim Twenty-One (b) as alleging an ineffective assistance of appellate
counsel argument rather thén an ineffective assistance of trial counsel argument. The
attorneys who represented Petitioner during his trial were the sams attorneys who filed

a Rule 26(c) motion to withdraw on the ground that there were rio meritorious issues to

raise on appeal. By complaining about trial counsel's filing of a Rule 26(c) motion to

withdraw and trial counsel’s failure to raise the “Brady/Due Process violation on direct

4



‘i

~ 4

.
.

»

A

Case 1:17-cv-00601-CFC Document 93 Filed 08/24/23 Page 6 of 11 PagelD #: 6819

review” Petitioner is arguing that the attorneys who represented him on direct appeal—
in other words, appellate counsel—provided ineffective assistance. Therefore, the
Court is not persuaded that Petitioner’s instant assertion warrants reconsideration of the
Court’s denial of Claim Twenty-One (b).

Nevertheless, even if the Court had viewed Claim Twenty-One (b) as asserting
that trial counsel provided ineffective assistance by failing to raise or protect a Brady
violation during Petitioner’s trial, the Court still would have concluded that the underlying
ineffective assistance of trial counsel argument (“IATC") in Claim Twenty-One (b)
cannot constitute cause for Petitioner's default of the Brady argument in Ciaim fwenty—‘
One (a) because the IATC argument does not satisfy Martinez's substantiality standard.

Petitioner contends trial counsel was ineffective for failing t6 raise or protect the
argument that the State committed a Brady violation by not disclosing at trial that its
witness Isaiah Fields was the beneficiary of a tacit sentence reduction agreement. The
Court discussed Petitioner's argument concerning the alleged Brady violation/tacit
agreement at length on two occasions in its Opinion: (1) when considering whether
Petitioner’s default of Claim Twenty-One (b) should be excused to prevent a
miscarriage of justice (D.1. 82 at 46-47, 53-56); and (2) when considering whether -
Petitioner had presented cause and prejudice to excuse his default of the substantive
Brady argument in Claim Twenty-One (a) under the standard set forth in Strickler v.

Greene, 527 U.S. 263 (1999) (D.l. 82 at 61-66). The following excerpts concerning the

Court's discussion of both issues demonstrate why Petitioner's instant IATC claim is not

substantial under Martinez.
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When addressing whether Petitioner's contention of a “tacit agreement” triggered
the miscarriage of justice exception to the procedural default doctrine, the Court opined:

Fields testified that, while he and Petitioner were in the same -
prison, Petitioner told Fields that he unintentionally killed
Francis and Guy with a MAC-10 in a robbery or drug deal that
went wrong and that “[sjome lady named April" withessed the
shooting. (D.I. 47-3 at 85-89) Fields also testified that he saw
Petitioner accidentally fire a MAC-10 at 930 Spruce Street a
few months before Francis and Guy were killed. (D.l. 47-3 at
86-88) At the time of his testimony, Fields was incarcerated
and serving a five-year sentence for a first degree assault
conviction.

Approximately two months after Petitioner’s trial and about a
month before Petitioner was sentenced, the State filed a
motion to reduce Fields's sentence premised on Fields's
substantial assistance with the State in Washington's case.
(D.l. 76-8 at 417-420) The State asserted that Fields's
assistance was worth one year credit on his five year
sentence for Assault. (D.l. 76-8 at419) On January 18, 2011,
the court granted the motion and Fields's sentence was
reduced from five years to four years. (D.l. 76-8 at 421-423)

As he did in his second Rule 61 motion, Petitioner now argues
that the substantial assistance motion filed by the State after
Petitioner's trial, along with Fields' reduced sentence,
demonstrates that the State had a tacit agreement with Fields
to provide him with a benefit (reduced sentence) in exchange
for his testimony. (D.I. 69 at 8-23) Petitioner contends that:
the State violated Brady by not disclosing the agreement
him prior to trial, and that the evidence of the tacit agreement
constitutes new evidence of his actual innocence, because he
could have used the alleged deal between Fields and the .
State to impeach Fields’ testimony at trial. ‘

Petitioner's proffered evidence of a “tacit agreement” between
the State and Fields does not constitute new reliable evidence

of Petitioner's factuatinnocence. First, the evidence is not
“new” because the instant argument was  available to-
Petitioner at the time of his direct appeal and his first Rule 61
motion, given that the substantial assistance motion was filed
prior to Petitioner's direct appeal. Second, Petitioner does not

6
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provide, and nothing in the record indicates, that there was a
substantial assistance agreement between Fields and the
State at the time of his testimony. When he testified, Fields -
explained that he was incarcerated and serving a five-year
sentence, and he testified that no agreement had been
worked out in exchange for his testimony. (D.I 47-3 at 85,
88) He also responded “[yles,” when asked whether he
“‘want[ed] to be here today” to testify. (D.l. 47-3 at 88) On
cross-examination, Fields explained that he was testifying to
“help solve” the homicide and stated that he “ain't getting
nothing out of it" and that he was not protecting anyone else.
(D.l. 47-3 at 90) He asserted that he came forward to
investigators because he “wanted to help the situation.” (D.I.
47-3 at 91) Defense counsel attacked Fields’s credibility on
cross-examination and in closing. (D.I. 47-3 at 88-91, 292-
302)

Third, prior to Fields’ testimony, during discussions with the
Superior Court about the relevancy of the defense's line of
questioning for another witness, the State made the
statement:

Has Isaiah Field[s] asked for a break? No, he
wasn't smart enough to do that beforehand. He
pled to a five-year min/man, and there's not a
whole lot | can do about that and ! told him that.

{D.l. 47-3 at 45) During closing arguments, the State also

asserted, “Isaiah Fields, he didn't ask for a deal. He's serving

5 years for an Assault Second. Told you, ‘I didn't get a deal.”

(D.1. 47-3 at 305) In fact, Fields’' former counsel provided a

statement that he had “no recollection of any involvement in

any substantial assistance motion for [Fields] or any request

for same.” (D.L 76-8 at 428) In-sum, viewing the foregoing

circumstances together demonstrates that Petitioner has

failed to demonstrate the existence of a substantial assistance
agreement.

(D.. 82 at 53-55)
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When addressing whether Petitioner established cause and prejudice under
Strickler to excuse his default of the Brady argument in Claim Twenty-One (a), the Court
opined: |

In the context of procedural default, “cause and prejudice
parallel two of the three components of the alleged Brady
violation itself.” Strickler, 527 U.S. at 282. The suppression
by the prosecution of evidence favorable to the accused
provides cause to excuse the petitioner's procedural default,
but unless the evidence is “material” under Brady, the
petitioner is unable to demonstrate “sufficient prejudice to
overcome the procedural default.” /d. Therefore, if Petitioner
establishes that the State suppressed evidence and that the
evidence was material, he will also establish cause and
prejudice to excuse his procedural default of Claim Twenty-
One (a).

As the Court has previously discussed at length with respect
to Petitioner’s actual innocence argument, Petitioner has not
established that the State suppressed evidence of a tacit
agreement with Fields, primarily because there is no evidence
that such an agreement existed. See supra Section 111.B.4;
see also Washington, 2021 WL 5232259, at *7, affd, 2022 WL
1041267, at *1.

* * ) *

In sum, Petitioner has failed to establish cause for his
procedural default because he can show neither that the State
suppressed evidence, nor that the evidence was material.
(D.l. 82 at 64-65)
It is well settled that trial counsel does not provide ineffective assistance by

failing to raise meritiess objections and/or arguments. See United States v. vSanders,

165 F.3d°248, 253 (3d Cir. 1999). As the Court determined in its Memorandum Opinion,
there is no evidence that a sentence reduction agreement existed between the State
and Fields, tacit or otherwise, at the time of trial. Consequently, there was no basis for

8
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trial counsel to protect or raise the issue of Brady violation premised on a nonexistent
sentence reduction agreement. Therefore, Petitioner's instant IATC argument does ﬁot
satisfy Martinez's substantiality standard.

In sum, even if Claim Twenty-One (b) alleges that trial counsel—and not
appellate counsel-—provided ineffective assistance by failing to present or protect the
Brady argument in Claim Twenty-One (b), Martinez cannot be applied to excuse post-
conviction counsel's failure to present Claim Twenty-One (b) in Petitioner's Rule 61
proceeding because the underlying IATC argument is not substantial. Given this
determination, Claim Twenty-One (b) is procedurally barred, which means that trial
counsel’s alleged failure to present or protect the Brady argument cannot ekcuse
Petitioner’s default of the Brady argument in Claim Twenty-One (a). Accordingly,
Petitioner's Rule 59(e) motion does not warrant reconsideration the Court's denial of
Claim Twenty-One (a) or (b).

. PENDING MOTIONS

Petitioner has also filed two letter Motions to Appoint Counsel/Conduct an
Evidentiary Hearing. (D.I. 84; D.I. 91) Having concluded that the instant Rule 59(e)
Motion does not warrant reconsideration of the Court's denial of Claim Twenty-One (a)
and (b), the Court will deny the instant Motions as moot. |

V. CONCLUSION

For the aforementioned reasons, the Court will deny the instant Rule 59(e)

‘Motion (D.I. 85) and dismiss as moot Petitioner's Motions to Appoint Counsel/Conduct

an Evidentiary Hearing. (D.l. 84; D.I. 91) The Court also declines to issue a certificate

9
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k]

¥~ [

. v

- of appealability, because Petitioner has failed to make a “substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); see United States v. Eyer, 113
F.3d 470 (3d Cir. 1997); 3d Cir. LAR 22.2 (2011).

The Court will issue an Order consistent with this Memorandum.

10
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

MICHAEL T. WASHINGTON,
Patitioner,

V. Civil Action No. 17-601-CFC

)
)
)
)
g
DANA METZGER, Warden )
and ATTORNEY GENERAL OF )
THE STATE OF DELAWARE, )
)
)

Respondents.

ORDER
WHEREAS, on September 30, 2022, the Court denied Petitioner's § 2254
Peiition and deciined to grant a certificate of appealability (D.1. 82; D.I. 83); and
WHEREAS, on August 24, 2023, the Court denied Petitioner's Rule 59(e)

Motion to Alter or Amend Judgment and declined to grant a certificate of appealability

(D.1. 93; D.1. 94): and
WHEREAS, on September 22, 2023, Petitioner filed a document

captioned for this Court that was titled “Notice of Appeal” (D.1. 96 at 1) along with an
additional document captione‘d for this Court and titled “Application for Issuance of a
Certiﬁca_te of Appealab_ility" (D.1.96-2); and

WHEREAS, the Notice of Appeal and Application for Issuance of a
Certificate of Appealability were forwarded to the Court of Appeals as a Notice of

Appeal (see D.|. 96); and
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WHEREAS, on September 29, 2023, Petitioner filed a “Motion to Stay

Proceedings on Certificate of Appealability” (D.1.-98) asking the Court to refrain from

ruling on the aforementioned Application for Issuance of Certificate of Appealability (D.|.

- 96-2) because he intends to file a Rule 60(b) Motion “after the final judgment or order of

its Rule 59 Motion and/or 2254 Habeas Petition” {see D.I. 98 at § 6); and

WHEREAS, on October 16, 2023, Petitioner filed in the Court of Appeals
for the Third Circuit an application for certificate of appealability captioned fof the Third
Circuit. Aside from the caption, the application for certificate of appealability filed in the
Third Circuit was identical to the September 22, 2023 Application for Issuance of
Certificate of Appealability Petitioner filed in this Court (D.l. 96-2) (see D.I.6-3 in
Washington v. Warden, C.A. No. 23-2756 (3d Cir. Oct. 16, 2023)); and

WHEREAS, on February 7, 2024, the Third Circuit denied Petitioner's
application for certificate of appealability and terminated his appeal, noting that its
“decision is without prejudice to [Petitioner’s] ability to file in the District Court his
apparently desired motion under Federal Rule of Civil Procedure 60(b)" (D.1. 99).

NOW THEREFORE, at Wilmington this __/_f{l_‘_ day of April, 2024, IT IS
HEREBY ORDERED that:

1. To the extent Petitioner's Application for Issuance of Certificate of
Appealability (D.1. 86-2) should be construed as asking the Court to reconsider its
original decision to decline granting a certificate appealability from the denial of

Petitioner's Petition (see D.1. 96-2 at 1 -4), the request for reconsideration is DENIED for



™ Ease 1:17-0v-00601-CFC Document 100 Filed 04/11/24 Page 3 of 3 PagelD #: 6992

] -

the same reasons provided in the Court's Memorandum Opinion and Order dated
September 30, 2022 (see D.|. 82 at 72; D.1. 83).

2. To the extent Petitioner's Application for Issuance of Certificate of
Appealability (D.1. 96-2) should be construed as asking the Court to reconsider its
August 24, 2023 decision to decline granting a certificate appealability from the denial of
Petitioner's Rule 59(e) Motion (see D.l. 96-2 at 4), the request for reconsideration is

DENIED for the same reasons provided in the Court's Memorandum Opinion and Order

dated August 24, 2023 (see D.I. 93 at 10-11; D.i. 94).
3. Petitioner's Motion to Stay Proceedings on Certificate of Appealability

(D.1. 98) is DISMISSED as moot. The Court notes that its dismissal of Petitioner's
Motion to Stay Proceedings on Certificate of Appealablity does not concern or address

Petifionier's expressed intent to file a Rule 60(b) motion conceming the denial of his

Petition. (See D.I. 98 at §6)




Additional material
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available in the
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