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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN '
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JENSEN ALEXANDER, ' ") CASE NO. ST-2018-MC-00081
: - ) (Super. Ct. Case No. ST-2009-CR-00526)
Petitioner, ) o

_ ) '
-vs- ) PETITION FOR WRIT OF
. ) HABEAS CORPUS

GOVERNMENT OF THE VIRGIN ISLANDS ) -
and WYNNIE TESTAMARK in her capacity )
as Director of the VIRGIN ISLANDS BUREAU )
OF CORRECTIONS, )
' )
)

Respondents.

Cite as: 2020 VI Super 97U

MEMORANDUM OPINION & ORDER

I INTRODUCTION

q1 THIS MATTER is before the Court on pro se Petitioner Jensen Alexander’s Writ of Habeas
Corpus Pursuant to a Sixth Amendment Violation of Speedy Trial Act. The Writ was granted by
Order entered June 26, 2020. Subsequent to Respondent’s Return, dated July 22, 2020, Petitioner
filed a Traverse to Respondent’s Return (“Traverse”) which was received by the Court on August
13, 2020. The Petitioner is pro se and, therefore, the Court will liberally construe his pleadings.'
_Petitioner alleges in his Traverse that: "

1) The Government failed to try the accused within the statutory time frame (70 Days) of
the federal Speedy Trial Act; and

2) The 27-month delay between arrest and trial violates Petitioner’s Sixth Amendment
constitutional right to a speedy trial.

q2 This matter is fully briefed and the Court has, necessarily, reviewed the record of
proceedings in People of the Virgin Islands v. Jensen Ken Alexander, Case No. ST-2009-CR-526.

- Pursuant to Rule 2(g)(1) of the Virgin Islands Habeas Corpus Rules, the Court finds that an
evidentiary hearing is not necessary in this matter because the submissions before Court reveal
absolutely no factual disputes that are material to the disposition of the issues raised in the Petition.

-

! J -

! See, Carrillov. CitiMortgage, Inc.,63 V.1. 670,679 (V.1. 2015) (quoting Etiennev. Etienne, 56 V.1. 686,691 n.5 (V.L

- = e 2012));-Donovan-v. Kirgin Islands; 2013 V.I-LEXIS 21, -at ¥7-(V=k-Super- Ct.-2013): = e oo o e e
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L ANALYSIS
A. Alleged violation of statutory time frame

M3 As to the first allegation, Alexander’s Petition relies upon the federal Speedy Trial Act.?
However, the Speedy Trial Act applies to federal district courts and not to proceedings in the
Superior Court of the Virgin Islands.’ The Virgin Islands Supreme Court has stated that:

“Rather than precise time limits established by typical statutory Speedy Trial Acts, a
violation of the Sixth Amendment right to a speedy trial is determined by a four-
factor balancing test: “(1) the length of delay; (2) the reason for the delay; (3) the
defendant's assertion of his rights; and (4) and prejudice to the defendant.”?

94 | Thus, Petitioner’s first allegation must necessarily fail, as the seventy-day period outlined
in 18 U.S.C. § 3161 is inapplicable to the Superior Court of the Virgin Islands.’

B. Alleged Sixth Amendment Violation

qs As to Petitioner’s second claim resting on constitutional grounds, the Court reviews this
claim under the four-part test listed above.® The United States Supreme Court stated in Barker v.
Wingo,! “[w]e regard none of the four factors identified above as either a necessary or sufficient
condition to the finding of a deprivation of the right of speedy trial.”®

1. Length of Delay

g6 The length of the delay is considered to be a “triggering mechanism.”® The Virgin Islands
Supreme Court has previously stated that “a delay over 12 months is presumed to be sufficiently
prejudicial to require evaluation of the three remaining factors.”'?

218 US.C. §§3161-3174. b
} Francis v. People, 63 V1. 724 (V 1. 2015). ‘
4 Francis v. People, 63 V.1. 724, 746 (V. 1. 2015) (citing Carty v. People, 56 V.1. 345,364 (V.1. 2012)).

3 Id. Petitioner also states in the Traverse that “Attorney Judith Bourne had hundreds of days to file a motion to
dismiss because of speedy trial violation, which she failed to do.” Trav. 2. Even liberally construing this statement
as a claim of ineffective assistance of counsel, such a claim must also necessarily fail because the federal Speedy
Trial Act does not apply here. Further, this assertion is not supported by therecord — Attorney Bourne did in fact file
a Motion to Dismiss on October 5, 2011. '

1

7407 US. 514 (1972).
8 1d at 533.

- .2 Barker; at-530 (“The length of the-delay-is to-some extenta tri-gfgeri-ng-rhee—hanism:-Untﬂwi»heﬂre is some delay which- -~ - - -
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q7 Alexander was arrested on October 14, 2009, and subsequently charged with several crimes
including rape and murder arising from events that occurred on October 14, 2009. Jury selection
started on January 23, 2012, and the first day of trial was January 30, 2012. The trial continued on
January 31, February 1, 2 and 3, 2012. This is a period of 837 days. This is a substantial time amount
of time and therefore triggers the Court to consider the other three factors.

2. Reason for the Delay

q8 For the second factor, the Court must consider which party is primarily responsible for the
delay and why — whether it is the Court, the People, or the Defendant. !! Delays attributed to the
People weigh in favor of the Petitioner’s claim.'? Further, the reason for the delay “impacts the
weight given to a particular delay.”'? For example, a deliberate attempt by the People to hamper the
case should be weighed heavily, while neutral or institutional reasons, like an overcrowded docket,
should be weighed less heavily.'*

q9 The first set of delays can be attributed to the Court. On November 3, 2009, November 10,
2009, and November 18, 2009, three different judges had to recuse themselves from the case. Jury
selection was then scheduled for February 16, 2010. These delays were both short and a result of
institutional reasons and therefore considered minor.

910  The next set of delays was a result of pending motions by the other defendant in the case to
sever and a renewed bail motion, as well as outstanding discovery — namely the results of DNA
testing from the FBI. On January 25, 2010, the Court rescheduled jury selection to April 12, 2010
with a pretrial conference on March 15, 2010. The issue of the outstanding discovery can be
attributed as a delay of the People, although seemingly not deliberate as they were awaiting a
response from the FBI, but the delay caused by the other defendant cannot be attributed to them.

€11 At a March 15, 2010 pretrial conference, the People indicated that hair and fingerprint
analysis was complete, but they were still waiting on other DNA testing which they expected would
be completed by the end of May. Petitioner filed a Renewal of his Ex Parte Motion for Leave to Hire
Investigator. The Court granted Petitioner’s motion and indicated they would need to file a proposed
order allocating funds for the investigation. Thus, the Court moved jury selection from April 12,.
2010, to June 7, 2010. Here it was Petitioner’s desire to further investigate which delayed
proceedings, thus this delay can be attributed to Petitioner.

is presumptively prejudicial, there is no necessity for inquiry into the other factors that go into the balance.”)
10 Rivera v. People, 64 V1. 540 (V.1 2016) (citing Carty, 56V 1. at 365).

" See, Francis v. People, 63 V1. 724, 748-49 (2015) (analyzing delays attributed to the People, the public defender,
and the Superior Court itself).

1214 at 748.
'3 14, (citing Doggett v. United States, 505 U.S. 647, 651-52 (1992)).
- 14 United States- w-Benjamin;816-F-Supp-373;382 (D-V:[-1993) (cmng -Barker, 407 U:S-at-530);——~—- -- -
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912 On May 10, 2010, at a pretrial conference, Petitioner made an oral motion that a portion of
Defendant’s bail be used for electronic monitoring and the other defendant made a Motion for
Alternative Modification of Conditions of Release. The Court indicated that Petitioner should file a
written motion and moved jury selection from June 7, 2010, to September 27, 2010, with a pretrial
conference set for August 30, 2010. Petitioner’s desire for electronic monitoring and the need to file
a written motion resulted in this delay and can be attributed to Petitioner.

€13  Hurricane Earl caused the cancelation of the August 30, 2010 pretrial conference, which was
moved to September 8, 2010. On September 8, 2010 Petitioner’s pre-trial release was granted.
Because the Medical Examiner, Dr. Landron, was on leave until after January 1,2011, Respondents
filed for a continuance on September 14, 2010. The Court then continued the trial from September
27,2010, to March 14,2011, with a pretrial conference set for February 28, 2011. This delay can be
attributed to the People.

€14  On February 23, 2011, Petitioner filed a Motion for Discovery and on March 2, 2011,
Petitioner filed, pro se, a Motion to Change Counsel. On March 14, 2011, Petitioner filed a Motion
to Continue Jury Selection and Trial, while on the same day the Court conducted jury selection and
voir dire. The Court also conducted a hearing regarding Petitioner’s pro se motion to change counsel
and denied it. Trial was moved to March 28, 2011. These delays can be attributed to the Petitioner.

1S On March 16, 2011, Petitioner Filed an Ex Parte Motion to Hire Forensic Pathologist,
indicating he would not be prepared for trial until at least April. This motion was granted on March
23,2011. A pretrial conference was scheduled for May 2, 2011. Because of the expiration of the
term for the jurors, new jury selection was made for July 5, 2011, with the possibility of moving it
up to May 9, 2011, or May 27, 2011, depending on Court scheduling. This delay may be attributed
to the Petitioner.

16  Petitioner filed a Motion for Additional Discovery on April 26,2011. At a pretrial conference
on May 2, 2011, the Court ordered that the July 5, 2011 jury selection date be kept and all discovery
be finished by the end of the month. Petitioner filed another Motion for Continuance of Trial on June
23, 2011, which was granted on July 1, 201 1. Jury selection was rescheduled for August 29, 2011,
with a pretrial conference on August 5, 201 1. This delay may be attributed to the Petitioner.

17 At the pretrial conference on August 5, 2011, the Petitioner indicated that he had filed a
Motion in Limine on August 3, 2011. The People indicated that they would both need time to
respond to the Motion in Limine and that they were not ready for trial as they were still waiting on
DNA evidence from the FBI. The Petitioner indicated that if the Motion in Limine were granted he
would be ready for trial but would not be if it were denied. The Court noted its concern with how
long the Petitioner had been incarcerated but moved jury selection to October 24, 2011, with a
pretrial conference on October 5, 2011. Here both parties indicated they may not be ready for trial,
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and Petitioner’s filing date of his Motion in Limine gave the People little time to respond before the
conference. '

18 On October 5, 2011, at the pretrial conference, Petitioner indicated he had filed a Motion to
Dismiss for violation of his speedy trial right. The Court expressed concern that should Defendant be
released, his presence could not be secured should the People refile, but also noted concern for the
length of time Petitioner had been incarcerated. The Court ordered the People to notify the FBI that
the matter would go to jury selection on January 9, 2012, and scheduled a pretrial conference for
December 5, 2011, with jury selection on January 9, 2012. This delay may be weighed against the
People.

€19  On October 19,2011, the Court issued an order pushing jury selection back from January 9,
2012 to January 23, 2012. It is not clear from the record why this change in date occurred as no
motions or hearings occurred in between October S and October 19. However, this is a relatively
minor and institutional delay. This trial date was confirmed at the December S pretrial conference,
jury selection was held on January 23, 2012, and the trial began on January 30, 2012

€20 Many of the resulting delays were due to Petitioner’s motions and, on two occasions —
including once when jury selection had already begun — continuances requested by the Petitioner. A
few delays of relatively minor time can be attributed to the Court and neutral institutional reasons,
and once due to a hurricane, a completely neutral reason. Fewer reasons for delay can be attributed
to the People, but they include one continuance and delays in receiving and providing DNA evidence
from the FBI. These delays by the People do not appear deliberate. This Barker factor weighs in
favor of the People.

€21  Petitioner asserts that because the People were represented at times by different Assistant
Attorney Generals that this delayed his case.'* There is no evidence on the record that any delay or
continuance was due to the inability of the People’s counsel to get up to speed before a scheduled
conference or hearing. Finally, Petitioner asserts that no delays can be attributed to him. He states in
his Traverse that he had an attorney and the attorney’s actions cannot be imputed to him.'® As the
United States Supreme Court stated in Link v. Wabash Railroad Co.,"” “each party is deemed bound.

' Trav. 3. (“The Government of the V.I. . . . forgot to mention that because when they appoint a new attorney
general on the case that sets back the case for several weeks because the new prosecutor now have [sic] to learn and
study the case.”)

16 Trav. 2-3 (“The facts [sic] is Jensen had an attorney who was responsible for all of the filings to the court
i ' i

All actions taken by Jensen appointed attorney . . . was not Jensen responsibility, or his fault.

The burden of the delays rest on . . . appointed counsel Judith Bourne actions, at no point was Jensen ever
responsible for what was being filed in court.”)

17370 U.S. 626 (1962).. ~- -
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by the acts of his lawyer-agent.”'® The Court recognizes Petitioner’s attempts to change his attorney
after a year and a half due to an alleged breakdown in communication, however this motion was
heard by the judge and denied without prejudice. While the Court 1s mindful of the plight of the
indigent defendant, Petitioner chose to exercise his constitutional right to an attorney'® and not to
proceed pro se. This does not change the attorney-client agent relationship and Petitioner’s choice to
exercise his constitutional right cannot later be used to laterally attack his conviction.

3. The Petitioner’s Assertion of His Right to Speedy Trial

22  The third Barker factor the Court considers is whether the Petitioner here asserted his rights
to a speedy trial.?® As the Supreme Court of the Virgin Islands stated in Carty v. People,?' the
defendant shows he has asserted his right “when he is represented by counsel and he can identify a
motion or evidence of direct instructions to his counsel to assert that right at a time when a formal
assertion of his rights would render some chance of success.”? Further, “a defendant’s claim that the
right is being violated provides strong evidence that it actually was violated.”?

423 The Petitioner was arraigned on October 22, 2009. While the record indicates Petitioner

requested a jury trial, it does not indicate whether Petitioner at that time asserted his right to a speedy
trial. On October 5, 2011, Petitioner filed with the Court a Motion to Dismiss for violation of his
speedy trial right. This motion was filed nearly two years after Petitioner’s arraignment and can be
considered as having had some chance of success for that reason. Although the motion was denied,
Petitioner here can satisfy this Barker factor by pointing to this motion, and it weighs in favor of the
Petitioner.

4. Prejudice to the Defendant

924 The fourth Barker factor requires the Court to assess prejudice to the defendant caused by a
speedy trial violation.** Whether the defendant experienced actual prejudice as a result of a speedy
trial violation is the most important factor.”® Prejudice here is determined by looking at the three
interests the speedy trial right was created to protect: “(i) to prevent oppressive pretrial incarceration;
(11) to minimize anxiety and concern of the accused; and (ii1) to limit the possibility that the defense

~ will be impaired.”?¢

18 1d at 634 (citing Smith v. Ayer, 101 U.S. 320 (1879)).

19.S. Const. amend. VI.

20 Francis v. People, 63 V.1. 724, 752 (2015) (citing Carty, 56 V 1. at 366).

256 v 345 (V-1 2012).

22 Id )

2 United States v. Battis, 589 F.3d 673, 681 (3d Cir. 2009) (citing Barker, 407 U.S. at 531-32).
Franczs 63 V.1 at 753.

3 Francis, 63 V.1 at 746.

2 1d (quoting Carty, 56 V.I-at 367). v - = e o .-

i
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€25  As for the first interest, the Third Circuit has recognized that “though time alone may, in
some cases, rise to the level of ‘oppressive pretrial incarceration,’ credit for time served ‘mitigatefs]
the potential oppressive effects of . . . incarceration.””?” In terms of the second interest, the Third
Circuit recognized in United States v. Dreyer® that “a certain amount of anxiety is inevitable in a
criminal case.” 2 Further, “[v]ague allegations of anxiety are insufficient.”>* The United States
Supreme Court has recognized that the third interest is “the most serious . . . because the inability of
a defendant to adequately prepare his case skews the faimess of the entire system.”?' Lastly, the
burden of proving prejudice lies with Petitioner.*

€926 The Petitioner here was granted pre-trial release on January 28, 2010, upon the posting of a
$150,000 cash bail, although the Petitioner did not end up posting bail. Petitioner received credit for
the full time he spent detained prior to trial. Nor was the length of time here excessively
oppressive.® As for the second interest, at no point in Petitioner’s initial Petition or Traverse does he
assert any level of anxiety beyond a generalized assertion in his Petition that “inordinate delay . . .
may . . . create anxiety in him, his family and his friends.”** This assertion, while not only vague, is
utterly lacking in any evidence or circumstance, let alone those severe enough to warrant a finding in
Petitioner’s favor.*®

€27  The third interest runs against the Petitioner. Petitioner asserts that he suffered prejudice
because his co-defendant “took a plea deal”*®and that the delay gave his co-defendant “enough time
to fabricate a bogus story against Jensen.”*’ These reasons are not impairments to Petitioner’s
defense caused by delay. That a co-defendant may find it in his or her interest to negotiate a plea
with the prosecution is a separate issue entirely from a defendant’s pre-trial detention. That an
adversarial witness may be untruthful or had the time and ability to fabricate false testimony is also

27 Hakeem v. Beyer, 990 F.2d 750, 762 (3d Cir. 1993) (quoting Gray v. King, 724 F.2d 1199, 1204 (5th Cir. 1984)).
28 533 F.2d 112 (3d Cir. 1976).

214 at 116. In Dreyer, the Third Circuit recogmzed that the defendant’s feelings of helplessness, anxiety,

depression, and isolation, culminating in a suicide attempt, was beyond the inevitable anxiety a criminal defendant
feels. /d at 116-17.

3% Hakeem, 990 F.2d at 762.

3! Doggett v. United States, 505 U.S. 653 (citing Barker, 407 U.S. at 532).

32 Carty, 56 V.1. at 367 (citing Hakeem, 990 F.2d at 760).

33 See, People v. Hakim, Super. Ct. Case No. SX-2009-CR-00435, _ V.I. __, 2014 V.I. LEXIS 67, at *14-17 (V.L.
Super. Ct. Aug. 21, 2014) (finding a period of five-year pretrial detention to not be oppressive incarceration); ¢f.
United States v. Akinola, Crim. Action No. 11-310-(JLL), 2017 U.S. Dist. LEXIS 2947, at *5-7 (D.N.J. Jan. 9,2017)

(finding a period of five years prejudicial because a witness would not cooperate anymore, not because of the
pretrial detention) (unpublished).

34 Pet. 6.
35 See supra note 29.
36 Trav. 4.
31d ats. Ce e R
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unrelated to Petitioner’s pre-trial detention — court rules and the judicial process are fashioned to
ferret out falsity and bias. Rather, the third interest the speedy trial right is meant to protect serves to
aid the defendant by attempting to preserve exculpatory evidence — that the memories of beneficial
witnesses may be fresh and not fade, that witnesses not die or disappear in the delay, that helpful
evidence not decay in the interim.*® These are not the sort of reasons Petitioner gives.

928 - Finally, here, several delays were due to Petitioner’s desire to hire an investigator and a
forensic pathologist. The continuance on the day of the first jury selection was made by Petitioner so
that evidence could be further examined by experts. Rather than impair, these delays enhanced
Petitioner’s position going into trial. There is no indication by Petitioner that his ability to puton a
defense was hampered by the loss of existing evidence or the muddying effects of time. Petitioner
bears the burden of proving prejudice and has not met his burden here.

II1. CONCLUSION

While Petitioner’s assertion that his detention was unlawful because it exceeded the seventy-
. day statutory time frame of the federal Speedy Trial Act must fail as inapplicable, the Court analyzes
his assertion that his detention violates his Sixth Amendment rights under the Barker factors. The
Court recognizes that none of the Barker factors are “‘either a necessary or sufficient condition,” and
the factors ‘must be considered together with such other circumstances as may be relevant.””*® The
Court finds that the length of time of the detention was lengthy enough to warrant further analysis
" under Barker, and that Petitioner did assert his right to a speedy trial by filing a motion with some
chance of success. However, the Court also finds that the reasons for the delay weigh against
Petitioner, and, most importantly, Petitioner not only did not make a showing that he was prejudiced
in anyway by the delay, but that on the Court’s analysis Petitioner in fact may have benefitted from
this delay.

Based upon the foregoing, the Petitioner is not entitled to the relief sought in his Petition.
Accordingly, it is hereby

ORDERED that Jensen Alexander’s Petition for Writ of Habeas Corpus is DENIED;
and it 1s further

ORDERED that this matter is CLOSED: and it is further

38 See, Carty, 56 V 1. at 367(“If witnesses die or disappear during a delay, the prejudice is obvious. There is also
prejudice if defense witnesses are unable to recall accurately events of the distant past.”).
% United States.v..Battis, 589 F.3d.673,.678.(3d.Cir..2009) (quoting Barker, 407.U.S. at 533).c— .o e . ..
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ORDERED that a copy of this Memorandum Opinion and Order shall be mailed to
Petitioner Jensen Alexander, #1473921, Wallens Ridge State Prison, P. O. Box 759, Big Stone Gap,
Virginia 24219, with the following notation on the envelope: LEGAL MAIL-please open in
presence of inmate only; and a copy thereof directed to Wynnie Testamark, Director of the Virgin
Islands Bureau of Corrections and to Assistant Attorney General Aysha R. Gregory.

DATED: ll[&é[&oa@ | W\fn %MW\Q

DENISE M. FRANCOIS
Judge of the Superior Court of the Virgin Islands

ATTEST: CERTIFIED A TRUE co#i(
TAMARA CHARLES - DATED. / 2/ / / ZOZO
Cle e Cou ‘ TAMARA CHARLES

LERK OF THE COUPT

ONO
Cou C?e:?( S?lp isor ‘()9\5 @90
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OPINION OF THE COURT

CABRET, Associate Justice.

91 Jensen Alexander (“Alexander”) appeals from the Superior Court’s November 23, 2020,
order Which denied his petition for writ of habeas corpus. For the reasons that follow, this Court
affirms the Superior Court’s order denying Alexander’s petition, because the Superior Court

correctly ruled that Alexander’s right to a speedy trial was not violated.
I. FACTUAL AND PROCEDURAL BACKGROUND

92 Alexander was arrested on October 14, 2009, for rape and murder, among other crimes.
The People (“Prosecution”) filed charges against Alexander in the Superior Court the following
day. At his arraignment on October 22, 2009, Alexander pled not guilty and requested a trial by

jury. He did not request a speedy trial.

93  Theinitial judge in the case recused herself on November 3, 2009. The case was reassigned
to a second judge, who also recused himself. The Superior Court then assigned Judge Michael
Dunston to the case on November 23, 2009. On November 25, 2009, Judge Dunston scheduled a

pretrial conference for January 11, 2010, with jury selection to begin on February 16, 2010.

94  OnlJanuary 7, 2010, Alexander’s codefendant, Katanio Peets (“Peets™), filed a motion and
memorandum of law opposing the joinder of his case and Alexander’s case for trial. The following

day, Alexander filed a motion for leave to hire an investigator.

95  The Superior Court held a pretrial conference as scheduled on January 11, 2010. During
the hearing, the Superior Court asked the parties whether they were ready for jury selection on

February 16, 2010. The Prosecution informed the Superior Court that it was not ready for trial
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because DNA testing being conducted by the FBI was not completed. In addition, the Prosecution
stated that it needed time to respond to Peets’s recently filed motion to sever. The Superioerourt
then scheduled a second pretrial conference for March 15, 2010, and scheduled jury selection for
April 12, 2010. The Prosecution filed a motion opposing Peets’ motion to sever on January 14,

2010. Then, on January 26, 2010, Alexander filed a motion to modify theb conditions of his bail.

96  OnJanuary 29, 2010, the Superior Court denied without prejudice Alexander’s motion for
leave to hire an investigator. The Superior Court denied Peets’ motion to sever on February 19,
2010. On March 15, 2010, the Superior Court held its s¢cond scheduled pretrial conference, where
it granted Alexander’s motion to hire an .investigator. During the conference, the Prosecution
informed the Superior Court that it was still waiting for the DNA analysis test results from the FBI
but expected to receive the test results by May 2010. Four days later, on March 19, 2010, th¢
Superibr Court scheduled a third pretrial conference for May 10, 2010, jury selection for June 7,

2010, and trial to begin during the week of June 14-18, 2010.

€7  On April 6, 2010, Alexander filed a motion for modification of the conditions of pretrial
release. On April 13, 2010, the Superior Court ordered the Prosecution to respond to Alexander’s
motion no later than April 20, 2010. At the third pretrial conference, held as scheduled on May 10,
2010, the Prosecution informed the Superior Court that the FBI wanted to perform additional
testing which would not be completed untit mid-July 2010. The attomeys for Peets and Alexander
indicated to the Superior Court they would require additional time to allow their own experts to
examine any forensic reports produced by the FBI. A fourth pretrial conference was then set for

August 30, 2010, with jury selection to begin September 27, 2010.
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%8  The August 30, 2010, pretrial conference was canceled ‘due to Hurricane Earl, and
rescheduled for September 8, 2010. The Superior Court, at the September 8, 2010, conference,

granted Alexander’s motion for modification of his conditions of pretrial release.

€9  On September 14, 2010, the Prosecution filed a motion to continue jury selection and trial
due to the unavailability of the territory’s medical examiner. On September 20, 2010, the Superior
Court scheduled a fifth pretrial conference for February 28, 2011, and rescheduled jury selection

from September 27, 2010, to March 14, 2011.

410  On February 24, 2011, Alexander’s counsel filed a motion for discovery. At the February
28, 2011, pretrial conference the Superior Court ordered discovery to be cqmpleted by March 7,
2011, so that jury selection could begin on March 14, 2011. Trial was scheduled for March 28-30,
2011. On March 2, 2011, Alexander filed a pro se motion to changecouns-el, alleging a breakdown -
in communication. On M.arch 14, the Superior Court conducted'the jury voir dire. On that day,
Alexander’s couns¢1 filed a motion to continue the jury selection and the trial.' The Superior Court
denied Alexander’s motion for new counsel without prejudice and kept the trial scheduled for
March 28, 2011. Nevertheless, on March 18, 201 1, Alexander filed a motion to hire a forensic
pathologist. On March 23, 2011, the Superior Court granted Alexander’s motion and discharged
the jury selected on March 14, 2011. The Superior Court then set its sixth pretrial conference for

May 2, 2011, with jury selection scheduled for July 5, 2011.

€11  Alexander filed a motion for additional discovery on April 26, 2011. The Superior Court,

on May 16, 2011, reaffirmed that jury selection would begin on July 5, 2011, with trial

! The reason for this filing is not noted in the record.



| P(Q QQMK\X %

Alexander v. Gov't of the V.. - 2024 V1 16
S. Ct. Civ. No. 2021-0004 .

Opinion of the Court -

S of22

commencing the following day. But on June 23, 2011, Alexander filed another motion to continue.
On July 1, 2011, the Superior Court, in response to Alexander’s motion, continued jury selection
to August 29, 2011, and set its seventh pretrial conference for August 5, 2011. On August 3, 2011,
two days before the pretrial conference, Alexander filed a motion in limine to exclude Peets’
testimony and outstanding discovery. At the pretrial conference on August S, 2011, the Prosecution
indicated it would need time to respond to the motion in limine. The Prosecution also noted it was
still waiting for DNA evidence from the FBI. The Superior Court then continued jury selection to
October 24, 2011, citing its concern that neither side was fully ready for trial, and set the eighth
pretrial conference for October 5, 2011. The Superior Court received the Prosecution’s response

to Alexander’s motion in limine on August 29, 2011, and Alexander’s reply on September 7, 2011.

912 At the October 5, 2011, pretrial conference, Alexander filed a motion to dismiss under the
federal Speedy Trial Act, 18 U.S.C. § 3161. On October 19, 2011, the Superior Couﬁ denied
Alexander’s motion to dismiss and the motion in limine. The Superior Court, at the same
conference, granted the Prosecution’s request for a continuance. The Superior Court required all
DNA evidence to be obtained ‘from the FBI by October 28, 2011. The Superior Court continued
jury sglection to January 23, 2012,2 and set a pretrial conference for December 5,2011. The pretrial
conference and jury selecti(;n both took place as scheduled. Alexander’s case was tried from
January 30 to February 3, 2012. Alexander was found guilty of First-Degree Murder, First-Degree
| Aggravated Rape, First Degree Assault, and Carrying or Using a Dangerous Weapon During the

Commission or Attempted Commission of a Crime of Violence — Rape. He was sentenced to life

2 Jury selection was originally set for January 9, 2012, but was rescheduled for unknown reasons.
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in prison without the possibility of parole. This Court affirmed Alexander’s convictions in

Alexander v. People, 60 V. 1. 486 (V.1. 2014).

{13 OnNovember 21, 2018, Alexander filed a petition for writ ofAhabeas corpus in the Superior
Court, alleging a violation of his speedy trial rights. 5 V.I1.C. § 1301. The Supetior Court reviewed
and granted the writ on June 26, 2020. See Blyden v. Gov’t of the V.I.,64 V 1. 367, 375 (V.1. 2016)
(5 V.I.C. § 1304 directs the Supeﬁor Court “to grant the writ ... without delay, if it appears that the
writ ought to issue.”). 'i'he Superior Court required the Prosecution to file a return, which responds
to the allegations in the petition for habeas corpus and becomes the principal pleadings in the
procgedings; then required Alexander to file a traverse, which equates to an answer of the
Prosecution’s return. 5 V.1.C. § 1308; Rivera-Moreno v. Gov't of the V.1.,61 V.1.279,312-13 (V.1
2014); V.I. H.CR. 2(e)—(ﬁ. Generally, “the Virgin Islands habeas corpus statutes require that
the Superior Court hold an evidentiary hearing after it has concluded that a petitioner has
established a prima facie case for relief and. the respondent has filed a return.” Rivera-Moreno, 61
V.I at 314 (citing S V.I.C. § 1311); see also V.I. H.C.R. 2(d). However, the Superio‘r Court denied
Alexander an evidentiary hearing without prejudice as it did not find a hearing necessary. In the
Virgin Islands, “the right to an evidentiary hearing is not absolute” and holding an evidentiary
proceeding “is not neceséary if the submissions before the Court... reveal no factual disputes that
are material to disposition of the issues raised in the petition, and the court makes a written finding
to that effect.” Cascen v. Gov't of the V.I.., 74 V1. 512, 517 (V1. 2022). On November 23, 2020,
the Superior Court denied habeas corpus relief by memorandum opinion and order and closed the

case without an evidentiary hearing, after determining that Alexander failed to show that he was

prejudiced by the delays in holding his trial. The Superior Court further found that “the reasons
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for the de]ay weigh against Petitioner and... Petitioner not only did not make a showing that he
was prejudiced in any way by the delay[s], but... in fact may have benefitted from [the delays].”
Alexander v. People, Super. Ct. Crim No. ST-2018-MC-00081, 2020 V.I. Super 97U at 8 (V.L
Super. Ct. Nov. 23, 2020) (unpublished). Al¢xander timely filed his notice of appeal on December

17, 2020.
IL. JURISDICTION AND STANDARD OF REVIEW

914  This Court has jurisdiction over Alexander's appeal pursuant to title 4, § 32(a) of the Virgin
' Isiands Code, which provides, in pertinent part, that: “[t]he Supreme Court shall have jurisdiction
over all aépeals arising from final judgments, final decrees or final orders of the Superior Court,
or as otherwise provided by lan.” “An order denying a petition for a writ of habeas corpus is a
final order ... from which an appeal may lie.” Rivera-Moreno, 61 V1. at 292 (quoting Suarez v.
Gov'tofthe V.I,56 V.1. 754,758 (V.L. 2012)). Because the Superior Court’s November 23, 2020,
memorandum opinion and order denied Alexander’s habeas corpus petition, this Court possesses

jurisdiction over this appeal. See Rivera-Moreno, 61 V 1. at 293.

q15 This Court exercises plenary review over the dismissal of a habeas corpus pétition. d
(citing Mendez v. Gov't of the V.1,56 V.1. 194, 199 (V. 1. 2012)). “We engage in plenary review of
‘all constitutional questions of law.”” Francis v. People, 63 V 1. 724, 733 (V.I. 2015) (citing Carty
v. People, 56 V1. 345, 354 (V.1. 2012)). This Court reviews the factors implicated in an alleged
Sixth Amendment speedy trial violation de novo, and we review the Superior Court’s findings of

fact for clear error. Francis, 63 V.1. at 746.



ARfendik B

Alexander v. Gov't of the V.I. 2024 VI 16
S. Ct. Civ. No. 2021-0004

Opinion of the Court

80f22

II1. DISCUSSION

916 On ‘appeal, Alexandel_f argues the Superior Court erred when it denied his petition for habeas
corpus. The éuperior Court denied the petition because it found that (1) Alexander’s arguments
regarding the Speedy Trial Act, 18 U.S.C. § 3161, failed because the statute is inapplicable to the
Virgin Islands, and '(2) Alexander’s detention did not violate his Sixth Amendment rights under

the Barker factors.

€17 As a preliminary matter, “[t}he Virgin Islands Legislature has not adopted the federal
Speedy Trial Act and there is no speedy trial plan in place in the local court system.” Francis, 63
V.I; at 745-46. For this reason, the Speedy Trial Act only applies in federal courts of the Virgin
Islands, and “criminal defendants appearing before the Superior Court have a right to a speedy
trial only under the Sixth Amendment.’; Therefore, this Court will summarily dispose of
Alexander’s federal Speedy Trial Act arguments. See United States v. Ward, 211 F.3d 356, 360
(7th Cir. 2000) (“The Sixth Amendment right to a speedy trial is similar to, but separate from, the
righf created by the Speedy Trial Act.”) (citing United States v. Koller, 956 F.2d 1408, 1413 (7th
Cir.1992)). Thus, the focus of this appeal is upon whether Alexander’s right to a speedy trial under

the Sixth Amendment was violated.
A. Sixth Amendment Rights to Speedy Trial

918 The Sixth Amendment of the United States Constitution mandates that in all criminal
prosecutions, “the accused shall enjoy the right to a speedy and public trial.” U.S. Const. amend.
VI In the Virgin Islands, a defendant’s Sixth Amendment right to a speedy trial is applicable

through § 3 of the Revised Organic Act. Carty, 56 V.1. at 364. The right to a speedy trial protects
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“the rights of the defendant which may be hampered by undue and oppressive incarceration prior
to trial, anxiety and concern accompanying public accusation, and the possibility that a long delay
will impair the ability of an accused to present a defense.” /d. at 361 (citing Klopfer v. North
Carolina, 386 U.S. 213, 221-22 (1967)). We apply a four-factor balancing test to determine
whether there is a violation of the Sixth Amendment right to a speedy trial: “(1) the length of the
delay; (2) the reason for the delay; (3) the defendant's assertion of his ri ghts; and (4) and prejudice
to the defendant.’; Francis, 63 V 1. at 746 (citing Cart,-v, 56 V.I. at 364); see Barker v. Wingo, 407
U.S. 514, 530 (1972). On appeal, we analyze each of these factors de novo but review the Superior
Court's findings of fact only for clear error. Francis, 63 V.. at 746 (citing Farrington v. People,
55 V.1. 644, 649 (V.Il. 2011)). Prejudice to the defendant is the most important of these factors.
Brown v. People, 55 V 1. 496, 503 (V.1. 2011) (citing Doggett v. United States, 505 U.S. 647, 657

(1992)).

€19 Because the time between Alexander’s arrest and trial was approximately 27 months, the
Superior Court found this length of delay to be presumptively pi'ejudicial. The Superior Court then
identified each delay and determined to which party each delay should be attributed. Of the 11
delays outlined by the court, two were a&dbuted to the court, three were attributed to the
Prosecution, and six were attributed to Algxander. Finding that none of the delays attributed to the
Prosecution were deliberate attempts to delay the trial, the Superior Court concluded that the
second Barker factor weighed againsi Alexander. The Superior Court did find that the third factor
weighed in favor of Alexander -- because he filed a motion to dismiss on speedy trial grourds.
However, the Superior Court also concluded that Alexander did not prove that he was prejudiced

by the delays. Accordingly, the Superior Court held that Alexander was not entitled to the habeas
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relief he was seeking and denied his petition. Because we engage in de novo review of the ‘Superior

Court's application of facts to the law, we now conduct our own Barker analysis. See Carty, 56

V.I at 364.
1. Length of Delay

920 The first step in this Court’s review éf the Superior Court’s ruling is to determiné the length
of the delay. The length of delay is measured “from the earlier period of the. date of an arrest or
the filing of an [infohnation, or complaint],” until the start of trial. See Carty, 56 V.1. at 365. This
factor acts as a threshold in the Sixth Amendment inquiry because “there must be a delay long
enough to be ‘presumptively prejudicial.”” United States v. Loud Hawk, 474 U.S. 302, 314 (1986)
(quoting Barkér, 407 U.S. at 530). The longer the delay, the more “presumptively prejudicial” to
the rights of a defendant, and the more that weighs in favor of examining the remaining three
Barker factors. Doggett, 505 U.S. at 651—5_2; Rivera v. People, 64 V 1. 540, 582' (V.I. 2016). In
Carty, this Court recognized that a delay of over twelve months is “presumed to be sufficiently
prejudicial to require evaluation of the three remaining factors.” Francis, 63 V. 1. at 748 (quoting

Carty, 56 V.I. at 365).

921 In this case, Alexander was arrested on October 14, 2009, and his tr_ial began‘ on January
30, 2012, a delay of approxirnately 838 days, or 27.5 months. The length of delay exceeds the:
| length of delay thaf this Court found to be "presumptively prejudicial” in Carty and is therefore
sufficient to trigger an analysis of the three remaining Barker factors. Carty, 56 V 1. at 365; see
also Doggett, 505 U.S. at 652 & n.]1 (post-accusation delay is bresumptively prejudicial as it
approaches one year); Francis, 63 V.I at 748 (an apprdximét_ely 15‘ month delay required

examination of remaining Barker factors).
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2. Reason for the Delay

922 Now that we have determined that the delay is sufficiently lengihy to trigger a speedy-trial
~ analysis, we must determine which party is “responsible for [the] delay[s] and why ... {because] |
‘the reason for the delay impacts the weight given a particular delay.”” Francis, 63 V1. at 748
(quoting Doggett, 505 U.S. at 657). Delays attributed to the Prosecution weigh in favor of
Alexander’s speedy trial claim, while delays aftributed to Alexander, do not. Rfvera, 64 V.1 at 582
(citing Francis, 63 V 1. at 748). However, as explained by the Supreme Court in Barker, different
reasons for the delay must be weighed differently. Barker, 40? U..S. at 531. In our evaluation,
deliberate attempts by the Prosecut;on to delay the trial in drder to hamper the defense weigh
heavily against the Prosecution. Rodriguez, 71 V. 1. at 596 (citing Loud Hawk, 474 U.S. at 315).
But neutral reasons such as negligence or overcrowded courts weigh less heavily against the
Prosecution, and a valid reason, such as tracking down a missing witness, need not be given any
weight at all. Id. Of course, the Prosecution bears the burden of justifying the delays. Rodriguez,

71 V.1. at 596.

%23 The trial court record in this case includes 18 pages of docket entries and demonstrates that
the Superior Court held at least 9 pretrial conferences and granted numerous cdntinuances. “We
must therefore review the procedural history of this case in detail to understand the nature and
context of each continuance.” See Carty, 56 V. 1. at 361—64.(analyzing the “protracted procedural
history” of the case). The Superior Court identiﬁed \11 individual delays and we analyze each
below. Whepe there are miultiple delays, caused by both parties or the Superior Court itself, this

Court will list the delays and assign weight to each accordingly. See Francis, 63 VI at 748.
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1924 The first delay was 22 days long and occurred here because two judges had to recuse
themselves from the case.’ Considering that a judge must recuse himse!f when it is made to appear
probable that a fair and impartial trial could not be had due to bias and prejudice, 4 V.1.C. § 284,
“Disqualifications of judge”; /n re M.R., 64 V.1. 333 (V.I. 2016), and that “[t]he touchstone of
recusal is the integrity of the judiciary,” United States v. Antar, 53 F.3d 568, 573 n. 7 (3d Cir.
1995) (overruled on other grounds), we agree with the Superior Court that this minor
administrative delay should not be given any weight at all in the Court’s assessment. Rodriguez,
71 V.1 at 596 (citing Loud Hawk, 474 U S. at 315; Barker, 407 U.S. at 53 1; United States v. Frye,
489 F.3d 201, 210 (5th Cir. 2007)). The recusals were calculated to ensure a fair and impartial trial
and are valid reasons for a delay by the Superior Court. Cf. Keller v. State, 84 P.3d 1010, 1012
(Alaska Ct. App. 2004) (three judges’ sua sponte recusals did not weigh in favor of defendant

 under their state speedy trial rule.)

€25 The second delay was 55 days. Jury selection and trial were originally scheduled for
February 16, 2010. On January 7, 2010, Alexander’s co-defendant filed a motion to sever their
cases and, on that same day, Alexander filed a motion for leave to hire an in.vestigator. At a
preliminary hearing on January 11, 2010, the Prosecution informed the Superiof Court that it was
not ready for trial as it was awaiting the results of DNA testing by the FBI, and that the DNA
results would be ready by April 2010. Alexander’s attorney also informed the court that the defense
was still awaiting discovery from the Prosecution. The court then rescheduled jury selection to

April 12, 2010, and directed the Prosecution to inform the FBI of the jury selection date. Despite

3 From October 26, 2009, when the jury triat division received the case, until November 23, 2009, two judges
recused themselves from the case before Judge Dunston received it.
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the motions filed by Alexander and Peets, it appears that the court rescheduled jury selection to
accommodate the Prosecution’s anticipated date for receiving the DNA testing results, as
evidenced by the court’s instruction that the Prosecution inform the FBI of the upcoming trial date.
We agree with the Superior Court that this delay can be attributed to the Prosecution, however, it
only weighs slightly in favor of Alexander. See Taylor v. State, 162 So.3d 780, 785 (Miss. 2015)
(“[D]elay due to wait for DNA evidence from FBI crime lab ‘weigh[ed] very slightly, if at all, in

favor of the defendant.”” (quoting Gray v. State, 728 So. 2d 36, 48 (Miss. 1998)).

926 The third delay was 63 days. At the March 15, 2010, pretrial conference the Prosecution
informed the Court that it had received the fingerprint.and hair analysis from the FBI but was still
waiting for the DNA analysis and did not expect to recei\)e those results until May 2010. On the
same day, Alexander filed a renewed motion for leave to hire an investigator, which the Superior
Court granted on April 19, 2020. Considering both the Prosecution’s need for more time to secure
the DNA evidence and Alexander’s need for time to allow his investigator to investigate, the
Superior Court judge rescheduled jury selection and trial for June 7, 2010, and June 14, 2010,
respectively. We disagree with the Superidr Court’s conclusion that this delay should be attributed
to Alexander and instead find that “this delay should not be attributed to either party, as neither

was prepared to move forward with trial.” Francis, 63 V.1. at 749.

927 The fourth delay was 112 days. At the pretrial conference on May 10, 2010, the Court
rescheduled jury selection for September 27, 2010. The Prosecution informed the court that the
FBI found some unidentified hairs that they wished to process, but that testing would not be
- complete until mid-July 2010. Alexander’s co-defendant orally renewed his motion for bail, and

the Prosecution stated that it had no objection. Alexander's attorney made a motion to modify the
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conditions of his release by requesting the use of Alexander’s bail monies to fund his electronic
monitoring fees, and was instructed to file a written motion. The Superior Court attributed this
delay to Alexander, but we disagree. Considering that the Prosecution informed the court that it
did not object to the co-defendant's bail motion and Alexander never actually filed a motion, this
delay is solely attributable to the Prosecution and its still outstanding DNA evidence from the FBI.

This weighs slightly in favor of Alexander.

€28 The fifth delay was 168 days. On September 1, 2010, the scheduled August 30, 2010,
pretrial conference was rescheduled to September 8, 2010, to accommodate court closures due to
Hurricane Earl. On September 8, 2010, the Superior Court granted Alexander’s pre-trial release.
For Sixth Amendment speedy trial purposes, delay due to a hurricane or other natural disaster in
the Virgin Islands is not attributable to the defense, nor the Prosecution, nor the court. See State v.
Thomas, 54 So. 3d 1,27-28 (La. Ct. App. 2010) (Under the second Barker factor, “the delay caused
by [hurricane] Katrina is not attributable to the defense or to the State...”); Ussery v. State, 596
S.W.3d"277, 286 (Tex. Crim. App. 2019), petition for discretionary review refused (Mar. 25,
2020), cert. denied, 141 S. Ct. 915 (2020) (additional delay following damage caused by Hurricane
Harvey was “[a] valid delay that should not weigh against the State at all.”) (quoting State v. Wei,

447 S.W.3d 549, 554 (Tex. Crim. App. 2014)).

%29 On September 14, 2010, the Prosecution filed a motion to continue because its witness, the
medical examiner, was on leave and would not return until after Jan 1, 2011. The Court granted
the Prosecution’s continuance and reschedﬁled jury selection for March 14, 2011. We agree with
the Superior Court that this 5.5-month delay was caused by the Prosecution's inability to secure its

own witness and must therefore be attributed to it. See People v. Blash, 2019 WL 856307, at *4
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(V.I. Super. Ct. 2019) (placing responsibility for delay on the prosecution when medical examiner
unavailable); Brannen v. State, 553 S.E.2d 813, 814-15 (Ga. 2001) (delays due to the unavailability
of the state’s medical examiners attributable to the Prosecution); bur see Bowling v. State, 673
S.E.2d 194, 197 (Ga. 2009) (continuance due to “the deployment of one of the State's key witnesses
to Iraq in 2007” found to be of “neutral” weight.). But in assigning wevight to this delay, we “note
the absence of any deliberate attempt on the part of the [Prosecution] ‘to delay the trial in order to
hamper the defense.”” Brannen, 553 S.E.2d at 814 (quoting Barker, 407 U.S. at 531); accord
Rodriguez, 71 V L. at 596. Although a 5.5-month delay may be significant, we must also analyze
the reasons the Prosecution gives for the delay. See Brannen, 553 S.E.2d at 814 (citing Barker,
407 U.S. at 531). A deliberate attempt to hamper the dei’endant should weigh heavily against the
Prosecution. Jd. However, where the Prosecution has a valid reason for the delay, the weight placed
on the delay is reduced. See id. Here, the unavailability of the Prosecution’s medical examiner was
the cause of the delay, and this was a valid reason. Therefore, this delay weighé against the
Prosecution, but only slightly, aé there is no evidence the Prosecution was negligent and no
- evidence of any deliberate attempt by the Prosecution “to delay the trial in order to hamper the

defense.” Id. at 815 (quoting Barker, 407 U.S. at 531).

€30 The Superior Court incorrectly identified the sixth delay. On March 2, 2011, 10 days before
the sta;rt of trial, Alexaﬁder filed a pro se motion for new counsel; and on March 14:2011, the day
scheduled for jury selection, Alexander filed a motion to continue jury selection and trial. Jury
selection went forward as scheduled and was followed by a hearing during which the Superior
Couri denied Alexander’s motion for new counsel. The Superior Court considered that

adjournment period until March 28, 2011, a delay. However, on February 28, 2011, the Superior
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Court had previously established March 28, 2011, as the date the trial was to begin.* Therefore,

there was no delay and neither party should be held responsible.

$31 The seventh delay identified by the Superior Court was 99 days. On March 18, 2011,
Alexander filed an ex-parte motion to hire a forensic pathologist in which he indicated that he
would not be prepared for trial until at least April. The Superior Court granted Alexander's motion
on March 23, 2011, discharged the jury that had been selected on March 14, 2011, and rescheduled
the trial for July 5, 2011. We agree that this delay is attributable to Alexander and does not weigh

in his favor.

€32 Theeighth delay was 55 days. On June 23, 2011, Alexander filed a motion for continuance,
which was granted on July 1, 2011, and resulted in the court's rescheduling of jury selection to

August 29, 2011. This delay is again attributable to Alexander and does not weigh in his favor.’

933  The ninth delay was 56 days. On August 3, 2011, Alexander filed a motion in limine. At
the August 5, 2011, pretrial conference the Prosecution indicated that it would need time to respond
to Alexander’s motion and that it was not ready for trial as it was still waiting on DNA evidence
from the FBI. Alexander indicated that if the motion in limine was granted he would be ready for
trial, but that he would not be ready if the motion was denied. The court then rescheduled jury

selection for October 24, 2011. The Superior Court concluded that this delay should not be

“ The Superior Court mentions the February 23, 2011, motion for discovery as contributing to the “delay”. However,
that motion was heard and decided on February 28, 2011, and the court set the dates going forward with jury
selection on the previously decided March 14, 2011, date.

5on April 26,2011, Alexander filed a motion for additional discovery. At the pretrial conference on May 16, 2001,
the court ordered that the matter would remain scheduled for jury selection on July 5, 2011, with trial to begin on

July 6, 2011. The Superior Court included this motion in its delay analysis, but it seemingly did not affect the date of
- the trial.
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attributed to either party, as neither was prepared to move forward with trial. We disagree.
Alexander could not properly assess his readiness for trial or determine what verification was
needed without the long-awaited FBI testing results. Any lack of readiness on the part of Alexander
was attributable to the Prosecution’s inability to obtain its FBI results. Therefore, this delay is
solély attributable to the Prosecution and its still outstanding DNA evidence from the FBI, and it
weighs slightly in favor of the defendant. See Gray v. State, 728 So.2d 36, 48 (Miss. 1998) (delay
due to waiting for FBI crime lab backlog “weigh[ed] very slightly, if at all, in favor of the

defendant™) (citing Hull v. State, 687 So.2d 708, 730 (Miss. 1996)).

934 The tenth dglay was 77 days. On October 5, 2011, Alexander filed a motion to dismiss
claiming a violation of his right to a speedy trial. At the pretrial conference on the same day, the
Superior Court ruled on this motion to dismiss and Alexander’s pending motion in limine
requesting a full briefing regarding outstanding discovery matters, mainly the DNA test results.
The court then rescheduled jury selection to January 9, 2012, and gave strict instructions to the
Prosecution to obtain all necessary DNA material by October 28, 2011. The Superior Court had to
again postpone the trial because the Prosecution still did not have the DNA evidence back from
the FBI, so this delay must be attributed to the Prosecution. Although a delay caused by outstanding
DNA results is generally weighed only slightly, see Taylor, 162 So.3d at 785, ““the weight we
assign to official negligence compounds over time ... [tJhus, our toleration of such negligence
varies inversely with its protractedness.”” Brannen, 55.3 S.E.2d at 817 (quoting Doggett, 505 U.S.
at 657). The Prosecution's inability to secure the DNA analysis necessary for trial contributed in
some part to five delays over 2 years. So in this instance, “the reason for the delay is [] weighted

[moderately] against the [Prosecution] because of the length of the delay.” Id.
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€35 The eleventh and final delay was 17 days. On October 19, 2011, the trial court issued an
order settiﬁg forth its instructions and deadlines for the.Prosecution’s acquisition of DNA evidence
and continuing the trial to January 23, 2012. The record is unclear as to'why this change was made,
but as‘ no additional filings were made, this delay appears to be administrative in nature. The
Superior Court held that this minor institutional delay should not be attributed to either party.
Ho§vever, in the Virgin Islands, “where delay' remains unexplained on the record, we weigh it
against the prosecution.” Rodriguez, 71 V.1. at 596-97. Accordingly, this short delay is weighed

against the Prosecution.

436 The delays in this case can be attributed to both parties at varying times, with the largest
 share of the 27.5-month delay being attributed to the Prosecution. However, most of the delays
attributable to the Prosecution arose from events outside of its control, excusable conduct, or at
worst negligent conduct -- but none of the delays were the result of “deliberate conduct intended
to hamper [Alexander’s] defense.” Rodrigi:ez, 71 V.I. at 607 (citing Barker, 407 U.S. at 531; Frye
11, 489 F.3d at 211). Therefore, the delays attributable to the Prosecution should be given less
weight. Rodriguez, 71 V. 1. at 607. Additionally, on more than one occasion neither Alexander nor
the Prosecution were ready to proceed with trial and, as a result, both jointly caused the delay.
Overall, both Alexander and the Prosecution caused delays of varying weight; however, this factor
does not weigh heavily againé‘t the Prosecution because the delays attributable to it lacked an)}

deliberate conduct intended to hamper Alexander’s defense. See id.
3. Alexander’s Assertion of Speedy Trial Rights

€37 The third Barker factor requires us to determine “whether the defendant asserted his épeedy

trial rights, evidencing a deprivation of his constitutional rights.” Carty, 56 V 1. at 366. In assessing
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this factor, we consider the defendant’s responsibility to assert the right to a speedy trial. Barker,
407 U.S. at 528-30. In other words, tﬁis factor requires a showing that the defendant “manifest{ed]
his desire to be tried promptly.” Frye, 489 F.3d at 212 (internal quotation marks omitted). When
represented by counsel, “[a] defendant shows that he has asserted his [speedy trial rights] when
he... can identify a motion or evidence of direct instructions to his counsel to assert that right at a
time when a formal assertion of his rights would render some chance of success. ” Rodriguez, 71
V.1 at 608 (quoting Francis, 63 V.1. at 752); Barker, 407 U.S. at 531-32. [A]n assertion of speedy
trial rights can also be demonstrated in the form of an objection to a continuance. United States v.

Harris, 566 F.3d 422, 432 (5th Cir. 2009).

938 Althougﬁ Alexander was arrested on October 14, 2009, and arraigned on October 22, 2009,
his only mention of speedy trial considerations was made in an October 5,201 1, motion to dismiss.
The Superior Court held that although Alexander’s motion to dismiss the case was filed more than
12 months after his arrest it was still made at an appropriate time, as it was well within the realm
of possibility that the trial court could have granted the motion. However,‘the Superior Court failed
to consider that the substance of a motion to dismiss is relevant to whether it can be considered an
assertion of one’s right to a speedy trial. See Gov 't of the V.I. v. Pemberton, 813 F.2d 626, 628-29
~ (3d Cir. 1987) (finding that the defendant’s motiqn to dismiss did not relieve him of his duty “to
make a reasonable assertion of his speedy trial right”). In his motion to dismiss, Alexander only
alleged a violation of his right to a speedy trial under the federal Speedy Trial Act. In addition,
Alexander’s niotion to dismiss alleged a failure to prosecuté, complained of discovery problems,
addressed issues with his pre-trial release conditions, and questioned the faimess of the

proceedings, but the motion never requested a speedy trial. Instead, the motion requested that the



Mdendik B

Alexander v. Gov't of the V.1, 2024 VI 16
S. Ct. Civ. No. 2021-0004

Opinion of the Court

20 0f 22

Prosecution “decide on which set of facts it’s basing its case” and that the court dismiss the matter
and release Alexander until “the government gets its act together.” In fact, the words “speedy trial”
are only used once in AleXandér’s motion to dismiss, and that was in the context of naming the
Speedy Trial Act. Nonetheless, the Superior Court found that this motion quéliﬁed as a motion
attempting to assert Alexander’s speedy tﬁal rights “at a time when a formal asseﬁion of his rights
would render some chance of success.” Francis, 63 V.I. at 752. We disagree. Alexander was
represented by counsel and hence, in that circumstance, a motion to dismiss for violation of the
right to a speedy trial is not the equivalent of a demand for a speedy trial. E.g., Stark v. State, 911
So.2d 447, 452 (Miss. 2005) (Analyzing Barker factors: “This Court has previously held thai ‘a .
demand for dismissal for violation of the right to speedy trial is not the equivalent of a demand for
speedy trial. Such a motion seeks discharge not trial.’”) (quoting Perry v. State, 637 So.2d 871,
875 (Miss.1994)); State v. Turner, 70 A.3d 1027, 1032 (Vt. 2013) (“[a] motion to dismiss based
on an alleged violation of the right to a speedy trial is not the equivalent of a demand for an
immediate trial.”). A demand for a speedy trial gives the State the opportunity to promptly schedule
a trial, while a motion to dismiss only offers the “unsatisfactorily severe remedy of dismissal.”
Barker, 407 U.S. at 522. Here, Alexander’s conduct does not strongly demonstrate a desire to
assert the right to a speedy trial. Because Alexander made no motion asserting his right to a speedy
trial or otherwise pointing the Superior Court to any evidence showing an assertion of his speedy

trial rights, the third Barker factor must weigh against him. /d.
4. Prejudice to the Defendant

939 Lastly, we consider whether the more than 2-year delay prejudiced Alexander in any way.

This factor—prejudice caused by the delay—"is the most important of the four and must be
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demonstrated by the defendant.” Rodriguez, 71 V. 1. at 610. “In evaluating prejudice, we consider
the three interests the right to speedy trial is designed to protéct: “(i) to prevent oppressive pretrial
incarceration; (ii) to minimize anxiety and concern of the accused; and (iii) to limit the possibility
that the defense will be impaired.” Francis, 63 V. 1. at 753; Barker, 407 U.S. at 532. Of these three

interests, the most important is limiting the possibility that the defense will be impaired. /d.

940 Here, Alexander argues that he was prejudiced because the delays gave his co-defendant
Peets time to become a witness for the prosecution.® Alexander contends that the delays ensured
that Peets had access to discovery information that he fhen used to falsely testify against Alexander
during the trial. However, every defendant has a right to discovery information and even an earlier
trial date could not have precluded Alexander’s co-defendant from obtaining discovery.
Additionally, co-defendants can choose to become witnesses for the prosecution at any time before
trial. Cf. United States v. Vassell, 970 F.2d 1162, '1 165 (2d Cir. 1992) (a delay in a case is not
transformed into a Sixth Amendment violation just because the government used the delay to get
a co-defendant to testify against a party). Thus, we agrée with the Superior Court that Alexander
is unable to point to a particular prejudice that impacted his ability to receive a fair trial and has

therefore not met his burden to prove prejudice on this issue.

941 Although more than 27 months passed between Alexander’s arrest and trial, a significant

portion of the Prosecution’s delays can be attributed to not having the necessary DNA evidence

6 Alexander also argues he was prejudiced because the delays caused an alibi witness to be unavailable for his trial.
However, this argument is waived because Alexander did not raise this issue before the Superior Court. See
Fontaine v. People, 62 V 1. 643, 652 (2015) (issues not raised before the Superior Court are deemed waived on

~ appeal) citing [V.L. R. APP. P. 4(h)] (“Only issues and arguments fairly presented to the Superior Court may be
presented for review on appeal.”); [V.I. R. APP. P. 22(m)] (*“Issues that were not raised or objected to before the
Superior Court ... are deemed waived.”).
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from the FBI, which at most weighs only moderately against it. The Proseéution’s other delays
were not intended to harm Alexander’s defense and therefore aré weighed less heavily against it.
Alexander failed to show that he asserted his right to a speedy trial and failed to show that he was
prejudiced due to the delays. Thus, after balancing the four Barker factors, we agree with the

- Superior Court that Alexander’s Sixth Amendment right to a speedy trial was not violated.
IV. CONCLUSION

€42 The delay of more than 27 months between Alexander’s arrest and trial was presumptively
prejudicial and warranted further analysis of the three remaining Barker factors. Although the
Prosecution was responsible for many of the delays, none of the delays were deliberate 6r intended
to hamper Alexander’s defense. Moreover, Alexander did not assert ﬁis right to a speedy trial, énd
~ he failed to show that the 27-rhonth delay prejudiced him. For these reasons, we affirm the Superior

Court’s order denying habeas relief.

Dated this 27" day of March, 2024, o
OURT: -

- {}HEC\T\

ATTEST:

VERONICA J. HANDY, ESQ.
Clerk of the Court

By: /s/ Jahkyda Coakley
Deputy Clerk

Dated: March 27, 2024
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