
QUESTION(S) PRESENTED

d-. CAe^cur terror o-f j uc!^tne/i+

%. Cons-Fi-fud-ionod Fg s^rroneotxs imposi-Kon o-f order denying
COA

3. QuesFion raised o.boud-.suek con,si*dera;FionS goes 4-o+he legi'Fmiacy 

o-f employing
appliea-Fion o-Psed~Fied law

banc rehearingS +o cor reed* ex panelk error in -Hieen

4. Ded-e-r mining wbe-Fhcr a-COA should issue where pcFi-Fion WAS 

dismissed on procedural grounds

5. Cou,r+'s -Failure +o -Pol low proper procedure.) proper no-h’ce nc-F 

given) viol addon o-f dueprocess



LIST OF PARTIES

|V| All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
petition is as follows:

RELATED CASES



TABLE OF AUTHORITIES CITED

PAGE NUMBERCASES

/Acos-J-a-v Ar'Ill's: 221 K3d 117 

AyeSrkxS v Oavis 13® S*C"M030 

Boyd v ""TkompSon 1H7F.3d 1124,112.8 

8u,ckv Davis 530 UL-.S. 100 

He-rbs*F V Cook 2-00 F. 3d 1034 

t—oncWar v "TViowias 517” LL.S. 31H 

Siaakv Mo-Daniel 524 U..S. H73

STATUTES AND RULES

2&USC Sec>Hon 2253 

2-3 USC Secd-ion 225H AEDP/\# « ' r «>

OTHER



TABLE OF CONTENTS

OPINIONS BELOW 1

JURISDICTION

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

STATEMENT OF THE CASE

REASONS FOR GRANTING THE WRIT

CONCLUSION

INDEX TO APPENDICES

APPENDIX'A

APPENDIX B-

APPENDIX C

APPENDIX D

APPENDIX E

APPENDIX F



IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[\/| For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the'United' States district'court appears at"Appendix II 
the petition and is

[ ] reported at
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

: to

i QA.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix_____ to the petition and is
[ ] reported at J or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the _ 
appears at Appendix
[ ] reported at ____
[ ] has been designated for publication but is not yet reported; or 
[ ] is unpublished.

court
to the petition and is

i or,

1.



JURISDICTION

[Vj For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was 1 Q>t Xo3l'.2,

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of 
Appeals on the following date: U-dr
order denying rehearing appears at Appendix-----

, and a copy of the

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) on (date)to and including______

in Application No.---- A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix-----------

[ ] A, timely petition for rehearing was thereafter denied on the following date: 
' " _______and a copy of the order denying rehearing

appears at Appendix _

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) on (date) into and including____

Application No. __ A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Dederminmg whe-fher a COA should issue where, pe+i-4-lon

I grouwis has 4wo cov^ponenls
was

jOAe

direcT-ed a44he underlying cons+i+ixfionAl claims and o n e di reeded 

aK 4-hed.is4ric4-eour'Pk procedural Koldin

dismissed on pracedura

9'
Secdion 0.0.53 MCio/Jafes bod-h showing s be mde before 4*h© ccarT

o-f appeals may ervferdain 4 he. appeal. 

Pe-Pi4ione.r direCTS aRsm+ion 4o address +Uesecond componen+ efRhe

CLU53Cc} inquiry, whedherjuriS“hs reasonabi'ecoidd conclude4hc+ 

4 ha. disTricT eour+'s dismissal proee^ii.era.1 y rou nds V^«_S dehriTnideon

or mc.orrec.-K

Pe4-!4!on.er asser-bs, 4-laa_-f- as here Sadis-Fles one o-P4-he regui re m <s. r rhs
•Por Issuance of«a. COA, because reasonabie.juris4"S could conclude 

•Hvat -Lhe dis-h-icT ccur-Ps procedural riding was wrong, dued'o*j-he 

-facd- 4-hari* d is4ric4 ceurR muS-4- give a, ped-rKoner no-Li ce o-P 4he 

procedural de-Paul4 and ppor4unrLy 4*a respond "Po 4he argumevr}' 

OSC- Ord er Re SbowCcu.se; aKpordina

(Oiao

■po r d Ism i seal > by i ss u i ng 

pe-Pi-Vioner due.proe.ess o-F law-, which. +laecour-f bailed +odo, 

denying PeRrPi

an 3
his due process righ*Psoner

When 4-Wedis4-ric4ciotuR deifies a habeas pe4l4ion on procedural 

0-rounds wi-U^oud- I'eachmg 4he prisoners underlying eons4Ra4~icr a I 
claim > a CO A should Issue when dhe. prisoner shows. aP leasR -IhaR 

J ur I s4s o-P reason would Find i4deba4abicwke4herdKe..dkd-nc4cour4 

Wf-xsccrrecd* m He procedural ruling.



> V

A coarl erf nppeabs should no+ dedine4heaf pi icwdiotn Pcr ft.COA

/v'ltipely because- H- believes 4he appl jcvm4" wi) i no
4i4ieynen4 4*o re-1 io p, *R<cx?i"Ke-rj-For purposes o -|- de-4'ecroj n irt0 

wbedher cl. COA should. issue-; 4he <^ues4ion is 4be debadn-bl 1 i4y o-p 

4he under )tjin0 consfid'LoHono-i c-ittjm, no4 4-he resolubion o-F4he. 
dejoa4e,.

4 Jem ons4r«4e. (Stn

en

A i i4irpvn4 seeking ct CoA mosi1 dervionsfmde- 4ba4 a procedures I

ruling barring re-liep is M-eeJ'f' de^occhxble. ctrnon^ juri^rbs, o-freasorij 

cdherwiSCj 4-he appeal would ned '' <2j.e3.er ve enCoura^eme.n+ 4*a 

proceed Purbher? ButcHv/ Davis S8D UUS. 10D.

Ayes4a-s v Davis 13g>S.C4*. 1080.
review 4be den ial 0-4 a, cer4i-Fic<?i4e o-f a ppeal abi l Hv^ .COoA') bij lower 

Couafs. When, lower coar4&, deny a. CO A and. 4-he Cour4 Concludes 

4’ha4 4Viei r reaspn *fb r doi n0 so was 44awed j 4We- Cour + mruj reverse- 

a-nd remand So4ba44b e c.orrec4 Ie0a,i Sbundard ma^ loeapplied.
S&&-J -Slackv McDaniel SZ&l U-S H73.

1 he It. 3. £>upremc Cour4 matj

>

\

!



Sfaf emenP of Reosons For Issuance OP COA

±.
The, disf riePaou-rf erred when ip* dismissed PKeopePiPi 

wiPhouf f irsp providing PePif ioner nopi’ee and opporf an ipy 

•ho respond.

ion

Se.<2,} Herberf v Cook OJa0 F.3d 1039 

In 80yd :
A disfriopcourfs USeof Phis Summary dismissal power is nop 

WiPhoup I i m ifs. A habeas 

of Phe prooeduxo-l defaulf and

M*

rp muspyive Co pePif ioner ncPice
pporpariPu) Po respond to 

Phe nr^umeriP..fordismissaj.When-dealing wi+haprose
pePif ioner, Phe cowY wu£p make. dear Pheprocedural defaulf 

cAr issue and Phe. consequences "for failing Po respond 

Case,PheMagiePrate, oifdge Issued an 03C which clearly 

idenfified Phe procedural defkulfand defai led Phecauseand 

acfual prejudice sfandard, allowed Boyd an opporfunlPy Po 

respond, and maA& a^A-horouy h and wei I “reasoned TeporP 

and recommendation Pofbedisfricf<collpP. (Boyd v Thompson 

1H7 F. 3d 11 a4; me Cq+b Ci r. 1948)).
Herbs! was af forded no Such proPeePion before f he courf 

6 uasponfe dismissed his pepjpion on sfafufe of limifafions 

QroLinAs and Summarily affirmed ifs inifial order 

PeConsideraf ion. Thus; whilephedisfricf courf has fhe 

auPKorify Po raise Phe sfapupeo-f limipapions Suaeponfe 

and Po dismiss Phe pep i pi on on Phoseyrounds.Phnp auPhcriPy 

ShoLtld only be exercised af Per Phe courP provides Phe pcf if ioner 

l-h adequafe noPiee and oppcrfunipy Po respond. (See, Acas+a

COLL

an o

. -Ln Phe

• » »

upon

wi-



V ArWaai F.3^117.)

T-p -j-he, oour\ chooses po raise Sun S po n Pe,pp\eof ftrmnd• i v<e • 
defense- of fai lure Po comply with Phe AE DPA sPapuPe of 

1 imifaPion, however, pp\eCour P musf provide' Phe peP-iPfoner 

wiPh noPiee and an opporpunipy PoFx^heard bcforedismissing 

on such ground. Here, weapplg P-he we) 1 -esPablished principle 

PhaP a person is enPiPled Po noPice- before adverse judicial 

aePion is paken against him.
Pep ip ioner WdS enf ipled Po adeguaPe. noPioe-and opporPuniPg Po 

respond prior poPhedisPnoP OourP& SuasponPe dismissal of 

his petition on sPa+ufeof limiPaPions grounds. A cospa.; 22d 

F. 3d aP 12,1 ^emphasis added).

Pep i Pioner asserts PhaP prior Po Phe d istrict cour ts SuasponPe 

dismissal of mg habeas petition as lunPimdg, X did nop 

receive any(OSC) Order Po Chow Cause,from Phe U..S. OisPhop
Courp CenPral DistricPof Cal iPorniaWespern Division apang
Pi roesoronani^ckdre*.
On 7/0/21, PePiPionerSenP reform COCR2.2. XnmaPeRegaesP 

PoPbemai Iroom ap Cal ifornia, Qehabi I i taPion Cenper, which 

Stated : aPtn mai I room •* X ^uesping fo have a copy of 

■Phe legal mail log for incoming mail from March PoPhepresenp 

dope, due- Po need as evidence/proof Phap disPricP Courp never

am re

Senp me cerpain correspondence*... (March202,1 — fodaPe).
On orabouP 7/23/21, PePif ioner submi tped a CD6RC0X 

InmaPeAppeal / £7r[evance-for; Fai) lb Answer Pe^ixesf 

For Legal Mai I Log^ wiPh aePion reguesbed •- lb receive-whop 

has been

ure,

reg^LiesPed previouslg which is a copy £ i.e. cerPified



CopLj) of the legal mail log roryncomux^ nwai I from Marohfcai 

to date, However; f hatgrievance is now pending.

Po-i i i ioner asserts that fha-Saw-mari 1 n denial of his petition >
Denied him aright fo dae process of jmv. £uoW denials include

o, denying flocess +o malt ip!aft net rational 

process o-f jaw regibres before any <sort 
O'fju^emenf acjainsf an individual, that ha has fad opporf unify 

f o d eft-nd himself of any aoou-Safion oral air/p that fas had 

notice and an opportunity to state his oa.se. fktit loner was 

notgiven any not ice and opporf unify fo reopandj therefore.

bat are not ) im ited

ights.Therig!'it of duer

His petit ion was 3uvv> warily denied in error and sfoidr! be 

al I owed to proceecl and an,g werecl t

«1> *



REASONS FOR GRANTING THE PETITION

Our federal couxis and federal <Oeu-r4s of ^a-ppeal Should no+ be-in 

dhe business of deny mg pedfioners dhe-ir righf dodue,process of 

taw, CQ.UB& vvidhoud due process juedice ctuwoT be-Served- orobdained 

^und wrongful conviedions cou-ld ncd be- made. righd dofree dbe mnoeend. 

Due process purpose is do caas-e, tx resu.ld. Due Process is cl process. 

'TuS'hice is granded i f a, procedure is Pol lowed. TTvecou-rfs s'hai I dake 

every preeauficn d© insure cidixen - pedifionerS dondged looked ©ud

can'd god info whaf is tal ied -Fhe^doc+rire- o-f 

ueprocess process and procedLU'e^ts properly Pollened. 

! be ccuds ore in pi nee do provide a. procedure do dakefbeir aedion do 

becoming final. The cour+s wufi*F no-F be cU lowed 'ho selecdiveiy fb) low 

proper procedures. ‘

unnecessnri I y „ i bey 

finalidu an III Thed

(Xnfordunad©\ y > dhe Courd unheresdimodes dhe sign if iconee of dbe 

facd dhad pedidioner Was effecdively Shudoud of federal cour-F —~

-- becau-seo-fewidheud any ndjudicadion of dhe merids of his claims -

procedural ruling Fload was iader s’h

have sFreSsed; Ed.] ism issa I of a. firsf federal habeas pefldion i 

pardicular ly serious maffar, for dha-| dismissal denies dbe pedidi 

dhe predeedions of dhe Qread Wr id end i rely , risking injury dorm imporfanF 

inderes-F in humetn irberdy!' LoncharvThomas Sl7 U..S.3IM, See.Slack 

V McDaniel 0'Thewri+of habeas corpus plays avidal role in prodecdir\g 

ConS'Fidudional righds!) When cl habeas peFifion b as been dismissed on a, 

dearly defeedive procedural ground, dhe-Sdade. can kardiy claim a 

legidimade inferesd in dhe find id ty of dhadyudgmend. a~nd eed, dhe Sdode 

has experienced awlndfal I > while dhesdade prisoner baS been deprived

Condrary do congressional inden* 

du| | round of federal habeas review.

do be f lodiy misdaken. As weown

i s a,

oner

F of bis valuable- right d 4 •o one



Like a\ I habeas carpus petitions, is nnean+4-o remedy eonst it ut ionaJ 

violations j as here, writ ofcerffomri is designed +o&ure procedural 

violations in an ear kj proceeding - - 5kere-j u habeas Corpus proceeding 

~“ that raised cpjue,6Mon& about that proceedings integnt y.

The District Loarf^ procedural ruling was wrong , this Court 

Would then -Find that it wi 11 be necessary to consider the matter

upon eng remand "for-Further proceedings,

COWCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

£b■Egj

3)27/23Date:


