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3. Question miged about sieh considerations goes o the I&Ja hmacg

of enquOJ.n\c) en hane r&\qeav\mss ‘o c,orrec+ a poanels errorin +he
application of settled law

4. Deter mnf\inﬁ whether a CO/-\ should i 18sLLe where petition was
dismissed on procedurai gr‘ou,nde

5. Cowrts failure toFollow proper precedure, proper notice not
eiven, Violation of duepyrocess
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] All parties appear in the ca‘ptioh of the case on the cover page.
[] Al parties do not appear in the caption of the case on the cover page. A list of"

all parties to the proceeding in the court whose judgment is the subject of this
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

[\/J TFor

OPINIONS BELOW

cases from federal courts:

to

The opinion of the United States court of appeals appears at Appendix
the petition and is -

[ ] reported at ; or,
[ ] has been designated for publication but is noL yet reported; or,

[ ] is unpublished.

~ The opinion of the United States district court a appcals at"Appendix =

[ ] For

T

the petition and is

[ ] reported at ; ; or, -
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

cases from state courts;.

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1is unpubllshed : - : '

The opinion of the ‘ - - court,
appears at Appendix to the petition and is

[ ] reported at | ‘ : di',
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

M For cases from i’edémﬁ courts:
The date on which the United States Court of Appeals decided my case
was 2 16,202

[ 1 No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: ANLAY B, 2, and a copy of the
order denying rehearing appears at Appendix '

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No...__A_

The jurisdiction of this Court is invoked under 28 U. 8. C. §1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[]A tlmely petition for rehearing was thereafter demed on the iollowmg date:'
,and a copy of the order denying rehearing

appears at Appendix _

[ ] An extension of time to file the 'petition' for a writ of c'erAtiox;a.ri was granted
to and including ___(date) on (date) in
Application No. __A___ .o

- The jurisdiction of thi'sCourﬁ is invoked under 98 U. 8. C. §1)257'(a)‘.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Determini ng whe-ther oo COA should issue where petidion was
dismisased on pr@cedn.,u"a' greuwnds haa two compenents, one.
directed at Hhe wwnder 3ing constitutional elaims and ene diveeted

aXr the district courts pr‘c‘)c:ri.dl,u"a.l resld “"9 .

Section 2253 mandateg both shewi ngs be made befove the courd
ofappeals may entertain the appeal.

P(*;H-H_omar diwecﬂa attention to addvess +Haie second ¢D$mp¢;q_e‘q@|— ofdhe
2253 () zanui IVE W"‘PJH’I(’J"J wrista reasenable could conclude Hhat-
the dighrict courdt’s dismiasal on procedural ﬁrou,mcls waos debetable
or incorrect, ' '

Petitioner asserte +hat as here satiafies one of the requiremerrts
+foriscuance o Fa COA, because reasonable Jurists could conelude
“Hat ‘Hie di'S'l*r*ic:i' GCLLV"'PSﬁ f.)\"Od’;é’:dux‘a,l r‘uJ {nﬁ Wa,.é er‘ong ) Au&“‘”c; +he
fact Fhat distriet covrt muat give a petitioner notice o the
prauzd e A&‘F@LL."“' and an oOpper “tn H’H +o reﬁponﬁl to H—:e argi«t.vﬁen{‘
for dismiesal,by iseui ng an OSC Orderto Shaqujgfée‘, Q:F-qudinﬁ
petitioner due proceas of law, which the court failed +o do,
dé.—’—"\aiﬂg Petitioner his dueprocess rights.

When the distriet courd denies a habeas pe:H+id« on brccedura‘ |
grow\dg withewt reachi n9 the priscners unclerlginﬁ congitutena |
claim, a COA should isse when the prisoner shews, ast leask Hhat
JurfS'h% ot reason would Find it debatable whesther -the distrietcourt

was correct in ite procedural ruli ng.



A cotrt of appeals Showld not decline the applicetion for o coh
merely becaus se i+ believes Hhe applicant will not demonstrote an
enkitiement o relief, Rather, For purpeses oqu»i*ermnnmcj
whether o COA showld iasue , Hhe fGies stion is the dezba,h:bbsln-lJ of
‘the Lmriev*l\)mg constittional claim, net Hhe resclution ofF - qu_,
debate.

A hhm»n] %wkmg o CC)A s + Aamow’*{—’n te that a procedu.ra\
i I,L’h/lg hnrmn\(j relief is iteelf debedable ameng juriets of reason;

&Hne,rwme +he appgal world net ¥ deserve L.h&otl\"(lﬁ(,\'\’)(?ﬂ+ +o
pf‘ocee,d Lrae- Hr\u‘ Buck\/ Davis B0 LL.6.100.

Ago_:{'as v Daxvt% 139 S C+ 1080 “The U; 8. Bupreme Court may
review the denial of a cer <y ficate of appea amlﬁb (COA) kj lewer
coiurts \/\/hun lov\/ar Caa,u‘+¢' c:le:,v’\J a COA and +he Cbu. c+coneludes
Hm,!' Hheir reasen *For cimng so wasFlawed, the Ca»u‘ + Moy reverse.

am:l remaﬂd 8o +m+ +the correct legcd Shandard wo Yy beapplied.
. See., Slackv MeDoniel 529 U8 HT3.



Statement OF Reasons For Tesuance OF C.OA

1. |
The digtrict court erred when i+ digmissed Hhe. petition
without First pr*ovidiné) Petitioner notice and opportunity
+o respond.

See, Herbgtv Cook 260 F.34 1039...

- In Bogcl : |

A distriet covert’s use of this summary dismissal power ie not

without limits. A habeas court must give apetitioner notice.

of the procedural defordt and an opporhmﬁy To respond o

the argument for dismissal. When ~dea,!in3 withoaprose — ~—
petitioner, +the court must make clear the procediral defaul}

atjssue and +Hhe conseguences for faili ng +o r‘eé'spénd. Tnthe
case, the Magistrate Judye issued an OSC which clearty
identified +he procediral default and detailed +he canse and
actual prejudice standard, allowed Boyd an oppor‘“iuhi“f'g Yo
respond, ond made athorough and well-reasoned report
and recommendation to +he district cort. (803d v Thompson
147 F.2d 11244,1128 (@t i 1938)).

. Herbst was afforded no such protection before the cowpt
sua sponte dismissed his petition on statute of limitations
grounds and summarily afFirmed its initial order wupon
reconsideration. Thus, while Hhe distriat court hasg Hhe
awthority +o raise the statute of limitations sua sponte

and to dismiss +the petition on Hhose grouwnds, +hat aictherity
Should only be exercised after the court provides +he petitioner
with adegu(x%-'e notice and Of)pOV""LLn;‘{"\ij +to respond. (Se&, Acosta



v Artuz 221 F.34 117.) |

TF +he court choases 4o mise sua spontedhe afFirmative. -
defense of failure to comply with the AEDPA stotute of
limitation, however, the court must provide Hhe petitioner
with notice and an epportunity to be heard be-Forediem?sssing
on such ground. Here, we apply Hhe well-establiched principle
© that a persen is entitled +o notice before adverge&(d:cial
action is faken against him.

Petitioner was entitled 4o aden;ua:l"e, notice and opportun H—H +o
respond prior to thedistrict courts sua sponte disnuaeal of
his petition on statute of limitations grounds. Acosta , 221
F.3d at 121 (emphasis added).

Petitioner asserts that prior o the district cowrta sua asponte
dismissal of my habeas petition as untimely, T did not
receive MB(OSC) Order 10 Show Cause from+he LL.G. District
Court Central District of California Western Division at any
time oconanydate.
On 7/6121, Petitioner sent aform COCR22. Inma:i'e-Qe—CpLes"'
tothe mailroom at California Rehabilitation Center, which
stated: attn mailroom: T am requesti ng +o have a.copy of
the l@gaJ mail Iog for incominﬁ mail from March 4o +he present
dote, due to need as evidence /proof that district court never
sent me certain correspondence.... (March 2021 — 4o date).
On orabout 7/23)21, Petitioner suiomitted o CDER G02
Tnmate Appeal / Grievance €or : Failiure To Anawer Qeg,u,es-l'
For Legal Mai l Log,with action r‘eL}_LLes'f‘ed : To receive what
has been reguested previously which is a copy (ie. certified



: CopJ) of the ,u:)‘ ) el log for ,nr‘ommj mail Trom Mareh 2021

+o date., Ho, vever, Thedt grievance is Now pe,r\dmg
Petitioner af‘nczf“i“s FHaeot l’f»&\,wmm.aml\tﬁ d znin) of hig pe ition,
Deaied him ar ig‘mL to due process of law. Such deniala include

bk are not limited o, denyi ing access to muiti p!;/ [,opoh(who,u;

“rights. The right of due process of niv regiiires et re any Sort

oFd;,e,d.ﬁumen‘{”agamar on mlmdua]) that hehas had opportunity

‘o defend himaelf of any cecusation or (_,lzum Fheot has had

notice and an oppor Fonit Ty To state his cose. Ptitioner Wt

notgiven any notice and opportunity to n:zspond theretfore,

his ‘pe;hw-:on was Swummairt | L Y denied in error cnd Sheuld be.

(,Li lon VEZCX e })fc/‘?/”f;j (53 ’l’:l LNEWETr: J




REASOE\‘!S FOR GRANTING THE PETITION »

Our federal cowrts and Federal courts of a,pfﬁecﬂ sheilld net be in
the business of denying petitioners their right o Au.a.ps"oce.iss of
law, cause withewt due process justice cannot be served or orbained
and w;~an3~$u.l convictiens could net be made 'ri'gifﬁ' ‘o Free the innoccent,
Due process purpese is to cause a result. Due Precess is o process,
Jlstice is granted ifa procedure is Followed. The courts shall dake.
every precawtion to M‘;Lu‘e crkizen- peﬂ'i‘i'ion(-zr&‘» dor't get lccked owt
unnecessar lIU They cartl a)e}- inte whot is calied the ' docteine. of
£i t’lQ-“““’\lj z,l.r‘r!‘il the dive p‘-"oz::esﬁ’s p;"ac.ess and ;Clrbcedw‘e,-”‘i'ss py'c,peflﬁ Follewed.
The ccurts are in place to provide a precedure +o toke Heir action to

becoming Linal. The courts mugt net be allowed +o selectivel y Follow
pProper procedires: | ‘

Unfertinately, the Court underestimates the significance. of +he

Fact that petitioner was effectively shutowt of federal court ~-

witheut any adjudication of the merits of his claims -~ because ofa

procedural rulma that was lecter shown te be Flotly imistaken. As we

have stressed, ' [dlismiseal ofa First Federal habeas petition is a
pa.wi--e"(:ularig sericus matter, for that dismissal denies the petiticner
the protections of +he Great Writ entirely, risking injury -to animportart

interest in human h\our"h) 'Loncharv Thomas 517 W.6.34, see Slack

v MaDamel (" Tihe writ eflhabeas corpus plays avital role in preteeting 7

constitickional rights.) Whena habeas petition has been dismissed ona

Clearly defective precedural ground, the State can hardiy claim a

legitimate interest inthe Finality o@-#ha+dudayfnev1+. Tndeed,the Stale
has experienced awindfall, while +he stecte prisoner hag been deprived
== corvtrary to cengressional jalent -~ of his vahiable r—iﬁh-t- ‘o one

‘pLL” round of Federol abeas S Teview.



Like all habeas corpus petitions, is meant 4o remedy censtitutional
viclations , ashere, writ of certiorari is designed tocure procedural
vgoia;}-{ onsg In an ee il B Fv.-"ocr.aeciis’\() - Mer‘&, o lhoabens C‘,C}k"'pi_l.,g F“"Mi(fzefii‘;fg

-~ Hrt roised g,zwg%i ong about that proceedi ngs in“}-’eﬁv"ﬂg .

The District Courts procedural ruling was wirong, +hie Court

| wetld thenFind that it will be necessary ‘o consider +he matter

Lpon any remand For Further pn:‘)é:@ecif ngs.
CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

~ Date: ' 3}27/233



