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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari iissue to review the judgment below.

OPINIONS BELOW

Fj For cases from federal courts:

Se6 petition andis United States court of aPPeals appears at Appendix to

[ ] reported at_______ __________________________
[ ] has been designated for publication but is not yet reported;' or'
[ ] is unpublished.

SiTpetition and^s United StateS district court appears at Appendix S to

[ ] reported at ____________________________________ Qr
[ ] has been designated for publication but is not yet reported; or’
[ ] is unpublished. ’ ’

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix--------to the petition and is
[ ] reported at ____________ ______ ___________________ .
[ ] has been designated for publication but is not yet reported;' or'
[ ] is unpublished.

The opinion of the _ 
appears at Appendix
[ ] reported at _______________
[ ] has been designated for publication but is not yet reported; or’
[ ] is unpublished.

court
- to the petition and is

1.



JURISDICTION
/
r ] For cases from federal courts:

The date^ on which^ the^United States Court of Appeals decided my

[ ] No petition for rehearing was timely filed in my case.

case

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date:--------------------------------- , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including---- ^------- -------------- (date) on_____________. (date)
in Application Nn. ^ * A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my 
A copy of that decision appears at Appendix_______

case was

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No. __ A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

(date) on (date)in



OTAruTuicY Mop VyOjJsnrunoM/vt. Pju>v^»OKJvS

1 tovyouv £ J>

Tv*£ Tollov41k)G *5tatutoP-Y Ak^j Co!J5Ttruric.oAL ffeos/i5iON*s Aee Vuvowep r*s

Tais Casc'.

O.s. Co^t., Am^j). vi
Is All Cfz^WAL P^05COUT»OM5; Trie Accost v5rt.AH MoY Tit- To A

-SprPoM A*j> P^UL SN Am 0o*a( Of Tu-tr ^r.VTJT fVtJj> I>iST^er V0rt£(ituo
irtc- Ow\t SVbVLf, Sc£W CoumiTTEjj^ VnILticM D'S-riUC-T [\a\I{f B'e'&M RiLCViOUSLY

-AjcettrArWe't) lavo^ A<^jj To 5b Of Tn^k)at'-^£' A-S5 Cau^vt OfTi^ huo^riop)

To CotJfyL^T^ vOi fL\ Tug- I/O if ugSS igT A (<05-f To Aavc" (TocCss

W 0'6r^iiuiM-€ vOuues;>£S ^ iTs Tavo(Lj Am5> To Aav/stT^ leffGtTwe Ass^TTwoe 

Of Co^ajs^v -'fcT. Dcf^s^.

VJ.S- Cokkt.j A-M.ej^i>. XIV

5^c'ri0hJ T. Alu (Wsows ^vuja OyL fu^ Umk^a) cStat^ Aajj,

<5ugJeor To v*r Ouvus^ietto^ Twfe£o-C; Cm-z^KS Of TW Uio^gp States Asj) 0-f fut 

^T6 Tu^ feu>e. tOo 5fAr^ Swall wUvo? 0^ TTjfOrLC^' Au-t \-AvU tOUlLH Swvuu
-Asmifec T«r \m«'LC96tt 0»- l«»o^T,c5 Qf Cnuewi Of-fc 0^ Srw.s- iJ0,i<W

t“,Sw5 ^ °* U(C| Ue^Qft- Wl, jT ft«»
6f U-i vW ^ to Prow *W (« -W,^ W (W WnOfO

TTc Lava^s.

28 O.S.C. 12254
Twt ^OiTrLCMF C-CJ^ A Ovunrcr T7. „ _ ,c«, w *„ AL“„rF,, :r ,f s* * »■J fc„„ 1. C„,„ (■„„„„ T, T; JU? i

«, 1.1, C.™,, L W,„- 0. fc C.mmm oTurj. W-S. w’

w
rjz-icf

(S'i-Ar'?'S‘a

W(l) A- If, A v^W ^ ^ 0i/ 0f A u
Cv.t^t To T*c Op AS^Co^ kU u,jLfess



• \-t AetzAds HUt --

'TAfl’UC^^t \rW* OToAoAV^ST'E?}) TT«r '$-'ZKt\'ZZ)\&S A^/Wt-Q S-tff I

W Clives Of TVs Srw, Ore

($)0) Throttle: Is A-^ As^s^tSf 0? A^ai<$ta-t<c CokftXc/'f\vj£r Tlqce;$£' 

(,1 i)Ci«-ciMSrAKS-F5 to^T Twax (2.gAjv>?(2 <5^^ 9^0CGiS | 

f«u?'r<FC-<r''Ta<er \2-vc?vv£s Twf A^fMCAwT.
w^ftctWc" To

(l) A*J /Wtc-*™* fw. A vOt-vr Op UA8MS CodM tvUi SrpWl5!)o«i;s 

^Y^vPS, P^r'vvnVvVSivw^C' Tutr TVwn.tr Or Tu
f Piffu^ur TZ ^cuAosrT^e

(^gr^cAitS Av;4iuAQte TW Ce^^rj Of Two -STatF-

(3) A 5-t»-rE -W U.T J,r OJr^ro To lW vOmv?s> "fc C^vj^-p

0<- Er tsr-ff«s> -W (Arcuwor O#.* T«r ttea-.a^wr U"ceS5 X 

Cwa/PFl , TTf A-es^t'y v04i^es 'Awe (2-raei^vtaarer.

te Q.01 H.fc n4 t5T^X^ 
v+e 5 r a r<F TTtiisu^

Cc) A4 AffoUA^rt S

ri7 r V" n"‘” °r r"
^r- e*», *■ *

rtv> LL

)
A '""‘-4SIFA/^

s.?; ol^r-A-"^1 »rT ^ a.,, w a*«,^ o. wLUl &STc!P V* ^
Ojuss Lr Astoiunw OtTpr Cm,m.. *

« Was C-«*mT.; 0|_ Uoooua, ^ 0)J.

^H1 Uw fl} Jte-nrUM^g,
Or TW U^ta, SV^e-s;. <V ^

(<■) f-«SovrtP U/ A JDirci b.rrj I «<n iO^i &«ro Or A~ OH^ion/v^^

Op T** Ws ^ U«-»r OrT,? r..scr<ce-pt£,r^J>|MXv,c
Coo^-r fVeoe^r^k

(l) \ri AJ>&ci$ioaJ Tw-

\£fas<?n>ASLF Aff^-'MT'OAi 0 Pj

<5^1 TV C <S\J AfttMtr (V^ fl-C

C^K^) V A- t^snrurFp f~>-'i A-^ AxeucAriOM £-a yOriav 0T
9>i( A PoseAJ j^ £ Pu«vbOANT To Twf Of A vT-TAtt Ceu^r, A

<JV<tr<LrAi/vJATi0AJ 0e A' f^crUA-L Uwe: /V StAre C® )
<=^AV.U -^vj^Um^P^flT



C-o ~t«cr /Vffuc^-^T Lu fj^tf \^£ &^(M/)c'aJ> Of p-6'g»^rn^&
\Gef5GMf-ptf-'O (?f (J^turc f p£So 2>'1 Cu^An. (\^ Eo/lpfc^ o<0

iV£A^6 & 'r“c °l-‘"^ U^eiSTwe AffMowr J54rj_ _ ‘i'evoriA^

'. (A)Thc Cc/\i/v» ft-tues Qfj~~

L4 t/V)

CO-A: (G'ccr (7f O,
'V5riTo'nf^4L

CC uua i'€? flA L \2sVtcA7 "Xvtfc ^os*n.t£>vfe? C.

^C\}A luA6k.gr* Oft.

(>W- \I^xrie?ACriv/t, -p ^
TW^-r W-AS. IPtLs'v'U^S i_“J VJ•°^a c-

/v —

(i0A 'fcvcftM*- XlufiMcATt That C*
'fvU^oofc'yr "Ow e- ^-po^ftc i '3-F Cf <£)c,ir X> i ui ££■ .u c2? j A ^^

IrU^e ^i?aj Pn,c'/‘flUSLi GvsooA'ftcj)

3"1 G^caA- Co^v/;ajc»/o6 G^a^Cer Th-*t XGr Gn. C^rtrurio\;4L ^Cup/g 

jJL ^Lg\Q S&WAfy ^ -f~Q 1aJ£) IaJs^^JP ItVav/I? OGyj) TW A^l' C^ Cv//uT^ tv^

TVe 0-4 t-w <5u <ff ici IC Cs^/vi A-l

C«4«-eiJfceS T«*€ ft twe-C^ewte-A

G 5^rf^nx Tu-f Sr^-T^ C«-tf'; GcTeaiA,N>A--n<AP Of h C
W S-^ft) \f T« A.fuC^^T 

^ ^ £W-c
\^t ^ ^(.eu-, "W Arfuc^-r, U A*^, IW^ fWA T«c

A- /A Pe-re(i»A,w.vTiOAj Of V Of fw 5^-rS
DwrtM.^r.cA/, If WA»uMvt/ 2>«-ws* & W,te^n Os. Owea. tW»w^ U^l€-

U GafUCC' ;^0fW Gst Of "ti-+G- £tC-<Ji 'twe' -AtAfg §UAi i

J)J>V/ U^j> Ar

CruAL_

y<

‘-'Oft

M-Aut

Tw-e S>va r er iX Sa <Ba Otye/L2)f "Our (^-c:cc>n^> Aa^ Tv*«f ■^c<>ie't/4 l O’-'i'irr X) \(Zecr
^\n-e'C-tCp 'X3 4^ A^^CffLtAi'6^ 0fflC(AW^ If Th£ ^rAre- CaMA^P-V ^

^6arNAjC-NJi[ "tvve
^C-trf

<vi)j*T^€N' \n-^ CX^rv< S'v^VU. Cv5n>-^L
;AttS A~*3 G\«lcomStajv/c^5 vC^a^t \J0t\Q* r Si^u, ge §r<v-rt

yAC<VJAL

(a) A C~»n Of C'fOufl'. Of TW St^rff G^r; C^rifiu-0 &
Wr Cv<?n-iC Ot S-cuf G-/l, t; ge A Tnuu-A^j, G.^ec-r G,P1 Of A -fIMD,.ft ^

Ma>Ai 0fiv,.A,y a OfUd fCuA2ft' Amew (~,j),6{4 ft
|)T -ftf Sr+rf Cwer A^iSiilLf CfT^^

ec-=

^rupO^^tA^ & .
_5>\p<noo

W J^yceirr As $
',,9e5 W S^f t)v Vc O^rdevt^) ^A <0

Aofj |ioCT(CjJ
S-^rA- a/c(?



A-l iw^T u„lsjL Tl)i( <,Fcn^
J !<-C c, t? d '0 I M&3 0 SJ

CAJ^T \AJvt^ \$

A'/^j A^ 5's(i>s-<cz.'J^^c
•A W C*"“"r t'/v“'1 A^'”4p2=.^seL W A- 

^*<-<^ *5- ?*«,«**, S„ C Af,“* L'"v>l’S
■'Pvr.&oa^jt T- 5r^roT0^ A ^ ^ '^fc ^f/i^e Q^p

t-, &,_ 8, ^r^r"'"’' «• t.

iA-/

v>Fl tRj) f/t 

^tioa; -3oofc^ 0^Trug- \fCi) Rc l>-> t 

*C^9€aAL Qu S'A'-rg' Cs>tm'^'/ML ft

K3^ <&' A Gp-tiUAA) -ft 
2fetr\o«A) T"l’c5ft.

Cf^ctwev^ $ I
MCQ^TcSki^Bj, ^

X^^ ^V/up,
NW'tT«C/'J 5

Aius^t 0

a
R *4LvCu<3 u /V R»ii

■HD V'/t



STATEMENT OF THE CASE



I

1 The basis or lynchpin that revolved around Petitioners case was one eye-

2 I I witness sole testimony. Trial Counsel's failure to ask the witness about her

3 vision, given that the witness own family bloodline provided the information,

4 was no where near tactical. There were numerous claims by witness family that

5 I I wtiness suffered from vision impairment, and the unclairity behind the witness

6 eyeglass prescription. The witness family produced an eyeglass prescription,

7 which although acknowleged by Petitioner's first Public Defender Mary E. Tenant
(>r u-it.)

(See Exhibit. ), became unavailable as trial Counsel Cavallucci became the8

9 third Trial Attorney assigned to handle Petitioner's discovery file.

The witness testimony was that during the incident, she had enough time

11 to attempt to communicate with the suspect, observe a shotgun in one hand

12 female guest of the house passed up the suspect, then heard one shot fired. All

13 11 while being in a sitting position at the rear of the garage, with an old truck

on stilts along with the victim and another male guest standing towards the 

15 entrance of garage.

10

as a

14 was

16 Available to Counsel was the female guest identity and police report(]E.y,v\ 

in contradiction to witness. She was coming from 711 and heard two shots. The 

reports of the victim and other male guest report no attempt of witness conver­

sation to suspect, but only heard suspect speak one word as the matter happened 

in a. seconds, as well as hearing two shots. To moments after the incident, the 

witness was transported to an alley nefct to Petitioner's residence for an in­

field showup of two suspects arrested for public intoxication to possibly iden­

tify the assailant. Which as the reports read, the witness identifies the 

ct in the alley as the brother of the shooter. (See Exhibit _C_, Of Appendixjj) 

Whcih resulted in a clear misidentification as the suspect in the .alley was the 

witness former lover not the brother of the shooter.

Though all of the above was available to trial Counsel, and he may claim 

a tactical reason for not introducing what was available, there is no clear

17

18

19

20

21

22

23 suspe-
24

25

26

27

28



t .

1 tactical reason for not asking the simple question surrounding the claims behind

2 Iher vision. His performance was ineffective as for Petitioner s First Claim.
3 On to Claim Three of Petitioner's initial Claim's concerning shifting 

4 the burden of proof, there sub claim procedurally barred. The Respondent's 

5 claim that there was a failure to object on behalf of Petitioner

was a

's trial counsel
6 However, when viewing the objection in the context of the

7 it is more than clear that trial attorney's objection was more than timely and

8 swift in direct connection to Prosecutor

argument as a whole,

s comment's on Petitioner following
9 bad advice from his first Public Defender.

10 Petitioner directs this most Honorable Court to RT 1828-1831 which has
U I I been attached as Exhibit.^, for quick access. Trial Counsel's objection

12 clear,.swift, and timely covering the portion

13 narrative that lead to the objection with out a break in the link of "show up".

14 Refrenced three times by the Prosecution originating from "bad

15 told" peppered in the portion covered by the objection.

was

on RT 1829, 3-10. There is a clear

advice" and"lawyei

16 While in chambers concerning the objection it was asked to the stonagra-
to the objection occured. In viewing the record, it is

18 I Iclear it occured specifically after "show up"(RT 1829,10). Much time had elapsed

19 before actually addressing the objection as evidenced in the Judge

20 (1830, 9-11). Opposed to the Judge

17 pher when the cut off

's comments

s request, the Prosecutor fill's in for the
21 I IReporter's duty and shares in chambers what had just occured in her mind when

22 I theres a transcribed document for accuracy.

The Prosecution's actions cannot be counted

24 11were deliberate. Same

25 the recorded phone calls. Though she had knowledge of such calls existing as po-

26 mted out by trial counsel in chambers, the prosecution makes an acknowledging

27 comment in regards to those existing calls. (RT1831, 27).

Constitutional Right, a Defendant is to be presumed free of guilt and

23 as harmless when indeed they 

goes to the comments of claiming Petitioner’s innocence on

28 As a



free from any burden of proof. The wide latitude the Prosecution 

is erroneous in its continous commenting.implicitly, inevitally, 

casting a shadow of burden on the Petitioner in the

1 has displayed
2 intentionally 

eyes of the trier of fact.3

Permitting Counsel to tell Jurrors that they did not hear all the evidence could 

lead these Jurror

4

s to mistrust The Criminal Justice System and potentially 

ulate m future trial's about what evidence theyyare notyhearing in court, lead­

ing to further speculation and improper deliberation's.OCA Rules Of Prof.

5 spec ■

6

7 Condu­
ct] Evidence Code 1101 In People v. EWoldt (1994) 7 Cal. 4th 380 "Substancial 

prejudicial effect" increased the likelihood of "confusing the issues" because 

the Jury had to determine wether the uncharged offenses had

8

9

10 occured". People v. .

Falsetta (1999) 21 Cal. 4th 903, teaches us that a Defendant 

urfieeddwhen:an unadjudicated offense is admitted 

sd to punish the Defendant for that offense and that Jurror

11 may be unduly prej-
12 because the Jury may be inclin-
13 confussion may result 

from having to determine wether the offense occured...(RT 1829, 5-6)(RT1828-1831)14

15 None of this conduct was harmless, it 

Lcial on behalf of the Prosecution, 

anable doubt. Due

direct and intentionally prejud- 

Petitioner was not burden free beyond

was
16

a reas-
17 was violated besides Griffin Error occuring. Opposed toprocess

relying on the evidence to speak for it self18 as persuasive, as the open shut case
19 .rosecution claims this case to be. Prosecution acted as the salesperson to make
20 'he °therwise unpersuasive evidence, persuasively alluring undermining the crimin­

al justice system's due process and professional conduct.

>alieve that they were misled regarding the "true facts of the 

.ulings are based in the rules of evidence and

21
Confusing the Jury to 

case". The Court's
22

23 grounded by Due Process.
24 As to Claim Four, a verbal contract is as binding as a written contra-
25 I 'fc* Mentioned just above in Claim One is the fact that there

26 lal counsel documentation of
was available to tri- 

a misidentification that took place moments after the
27 the incident of this case by key witness.

28 Trial Counsel had informed Petitioner before trial that Petitioner's brot-



er had i>een identified by key witness the night of the incident in the alley

2 Inext to Petitioner's residence for public intoxication. Upon reviewing the

3 | (Counsel spoke of, it became evident that the suspect in the alley key witness

4 referring to was in fact a former lover of the witness and not Petitioner

5 Jher. At this point, it became a verbalized agreement that it is my wish for the

6 Police Officers of the reports to be produced at trial to testify as to the accu-
7 I (racy of their documented report,(See Exhibit 0_, 1>_, & of Appendix^).

As in Anderson v. Johnson, 338 F.3d 392 (5th Cir. 2003); "[Tjhere is

s decision to forego investigation was reasoned at all,

10 Hit is, in our opinion, far from reasonable. Counsel's failure to investigation

11 was not part of a calculated trial strategy but is likely the result of either

12 indolence or incompetence." As the court put it in Bryant v. Scott, 28 F.3d 1411

13 111415 (5th Cir. 1994), [A]n attorney must engage in a reasonable amount of pretr-

14 I (isl investLgation and at a minimum...interview potential witnesses and..

1

report

was

s brot-

8 no
9 (evidence that counsel anc

.make an
15 independent investigation of the facts and circumstances in the case" (quoting.

16 Nealy v. Cabana, 764 F.2d 1173, 1177 (5th Cir. 1985). Under the circumstances
17 11here, the State had the burden to show a strategy supporting the failure to inte- 

s. Because it failed to do sc

19 11Petitioner has clearly met the "performance prong" of the Strickland V. Washing-

20 ton, 466 U.S. 668, 687-88 (1934) test. The question for this

21 I wethe.r Petitioner was prejudiced by counsel's ineffectiveness.

18 view the reporting Police Officers of said document

Court to answer is

22 In order to make a reasonable interpretation of Strickland and its

23 11we must look to Williams (Terry) Taylor, 529 U.S. 362 (2000).

24 that m determining Strickland prejudice, the court MUST EXAMINE both the trial

25 testimony and the postconviction evidence to determine wither, had the omitted
26 11 evidence been presented, there is a reasonable probability of a different outcome 

Here, had trial counsel conducted such an investigation and followed the

28 j|Petitioner's request as in McCoy v. Louisianna, "defendant remains captain of the

progeny 

Which emphasizes

27



1 J jship, when facing life at stake", Counsel would'nt have simply rendered defeat 

en key witness answered "no, i never said that". At least calling to the stand

^ 11 6 auth°ri-n§ Police Officers of the reports would have proven their stand and

^ belief in the accuracy of whats been documented in regards to the key witness

5 identifying one of the suspects in the alley as "the brother of the shooter".

6 jWhen in fact the identity of the suspect was the key witness former lover as
7 | j shown in (Exhibits Qi <D of Appendix X^).

1-0 regards to Petitioner s final Claim for Appeal Counsels ineffectiveness

9 Petitioner was relying on the same caselaw, rules and arguments presented for

10 failure to secure the more than potentially meritorious Claims available and

11 jJpresent within the discovery file fully available to Appeal Attorney.

As for the final Appendix containing the Conviction Review Unit appliest-

^ M^n’ ^et^t^oner ’ as °f the law, was uncertain if the contents within

14 I classified as a Claim that has yet to be exhausted. The pictures of key witness

15 wearing glassed as an •vi decent and in adulthood, as well as the text messaging

16 sudgesti.ng the key witness receiving housing and witness protection money has 

11 O-'ily become available to Petitioner during incarceration. And in attempts to

18 start exhaustion at the state level, considered the application presented in the

19 I final Appendix attached. Though theres no indication as to an exact

20 time, therefore, it only seemed appropriate to present Petitioner

2

8

12

response

s attempt at

21 j J a remedy at tne State level in order to be able to present the argument as a

22 j whole. However, Petitioner's been at a standstill allowing the District Attorney

23 11 to remedy the issue present id.

In any event, tie withholding of such information is a clear violation 

of Brady v. Maryland. Withholding any and all exculpatory evidence.

24

25 For neither

Trial Counsel or the Prosecution made available 

key witness berng housed under witness

26 or known the knowledge of the 

protection or receiving witness protection 

money as is sudgested by the messaging in the text's of Exhibit A, Appndx

27

28



1 Reasons For Granting The Petition

The Reviewing Court failed to recognize the Constitutional error's in 

3 | (failing to grant C.O.A,

There was misapplication of how the Strickland test applied to Petitioner'

5 Claims and consideration of clear prejudice. In light of failing to consider

6 postconviciton ommitted evidence, this Most Honorable Court must re-assess the

7 J (full scope of the claims at hand.

The continuance in wide latitude ailoted to Prosecution in closing argum-

9 I lents will accumulate such claims as here, where there is clear violation of

10 due process in casting a glimpse of a shadow as to Defendant having an obligation

11 to the burden of proof. Bringing about countless Griffin Errors and confusing

12 profession with another such as a salesperson, undermining the rules of conduct.

13 Solely relying with the evidence to speak the truth and allowing the trier of

14 11 fact to discover that truth as the evidence speaks it.

The rules behind newly discovered evidence are clear. Petitioner has

control how and when such evidence becomes available. Especially while incarcera-

17 I I ted. An attorney could be faulted because he/she has an obligation to obtain all

18 the necessary materials and has the resources available to do so. Petitioner as

19 an incarcerated person has only the ability to bring to light what has developed

20 that existed which there was a failure in discovering to the individual whom had

21 such an. obligation and resources to do so such as trial counsel and even to the

22 11 Prosecution when it comes to excupatory evidence.

CONCLUSION

2

4 s

8

one

15 no,

16

23

24 For these reasons a Writ of Certiorari should issue to review the 

judgment and opinion of the Ninth Circuit Court of Appeals.25

26 Respectfully Submitted-
27
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