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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays'that a writ of certiorari issue to review the Jjudgment below.

OPINIONS BELOW

[T For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

[ 1 reported at : ) OT,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

to

The opinion of the United States district court appears at Appendix 4
the petition and is

[ 1 reported at ; O,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at » 0T,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the -court,
appears at Appendix to the petition and is

[ 1 reported at ; O,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

[4 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _Man ’L_/, Lo g

[ 1 No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including ____ ' (date) on : (date)
in Application No. 22 A 50 .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on __ (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1257 @).
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STATEMENT OF THE CASE
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The basis or lynchpin that revolved afound Petitioners case was one eye-
witness sole testimony. Trial Counsel's failure to ask the witness about her
vision, given that the witnass own family bloodline provided the information,
was no where near tactical. There were numerous claims by witness family that
wtiness suffered from vision impairment, and the unclairity behind the witness

eyeglass prescription. The witness family produced an eyeglass prescription,

which although acknowleged by Petitioner's first Public Defender Maty E. Tenant,
(§% 2100, U-12)
(See Exhibit. @,.), became unavailable as trial Counsel Cavallucci bscame the

third Trial Attorney assigned to handle Petitioner's discovery file.

The witness testimony was that during the incident, she had enough time
to attempt to communicate with the suspect, observe a shotgun in one hand as a
female guest of the house passed up the suspact, then heard one shot fired. All
while being in a sitting position at the rear of the garage, with an old truck
was on stilts along with the victim and another male guest standing towards the
entrance of garage. B : .

Available to Counsel was the female guest ‘identity and police report(Egah
in contradiction to witness. She was coming from 711 and heard two shots. The
reports of the victim and other male guest report no attempt of witness conver-
sation to suspect, but only heard suspect spegk one word as the matter happened
in & seconds, as well as hearing two shots. To moments after the incident, the
witness was transported to an alley net to Petitioner's residsnce for an in-
field showup of two suspects arrested for public intoxication to possibly iden-
tify the assailant. Which as the reports read, the witness identifies.the suspe-
ct in the alley as the brother of the shooter. (See Exhibit _EEJ Of Appendigzz)
Wheih resulted in a clear misidentification as the suspect in the-alley was the
witness former lover not the brother of the shooter.

Though all of the above was available to trial Counsel, and he may claim

a tactical reason for not introducing what was available, there is no clear

)
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tacfical reason for not asking the simple question surrounding the claims behind
her visioq. His performance was ineffective as for Petitisner's First Claim.

On to Claim Three of Petitioner's initial Claim's concerning shifting
the burden of proof, there was a sub claim procedurally barred. The Respondent's

claim that there was a failure to object on behalf of Petitioner's trial counsel

However, when viewing the objection in the context of the argument as a whole,

it is more than clear that trial attorney's objection was more than timely and
swift in direct comnection to Prosecutor's comment's on Petitioner following

bad advice from his first Public Defender.

Petitioner directs this most Honorable Court to RT 1828-1831 which has
bzen attached as Exhibit.;EL, for quick access. Trial Counsel's objection was
cléar,;swift;fand timely covering the portioh on RT 1829, 3-10. There is a clear
narrative that lead to the objection with out a break in the link of "show up".
Refrenced three times by the Prosecution originating from '"bad advice'" and' lawyer
told" peppered in the portion covered by the obJectlon :

While in chambers concerning the objection, it was asked to the stonagra-
pher when the cut off to the objection occured. In viewing the record, it is
clear it occured specifically after "show up"(RT 1829,10). Much time had elapsed
before actually addressing the objection as evidenced in the Judge's comments
(1830, 9-11). Opposed to the Judge's reqilest, the Prosecutor fill's in for the
Reporter's duty and shares in chambers what had jast occured in her mind when
theres a transcribéd document for accuracy.

The Prosecution's actions cannot be counted as harmless when indeed they
were deliberate. Same goes to the comments of claiming Petitioner's innocence on
the recorded phone calls. Though she had kaowledge of such calls existing as po-

inted out by trial counsel in chambers, the prosecution makes an acknowledging

comment in regards to those existing calls. (RT1831, 27).

As a Constitutional Right, a Defendant is to be presumed free of guilt and



10

11
12
13
14
15
16
17
18
19

20

21
22
23
24
25

26

27
28

kC'CO\lO\Ul-L\(JoNH

free from any burden of proof. The wide latitude the Prosecution has displayed
is erroneous in its zoatinous commenting implicitly, inevitally, intentionally
casting a shadow of burden on the Petitioner in the eyes of the trier of fact.

Permitting Counsel to tell Jurrors that they did not hear all the evidence could

L]

lead these Jurror's to mistrust The Criminal Justice System and potentially spec
ulate in future trial's about what eviden-e theyvare notyhearing in court, lead-
ing to further speculation and improper dzliberation's.[[CA Rules Of Prof. Condu-
ct] Bvidence Code 1101 In People v. Ewoldt ({994) 7 Cal. 4th 380 "Substancial
prajudicial effect! increased the likelihood of "confusing the issues" because

the Jury had to determine wether the uncharged offenses had occured". People v. .

Falsetta (1999) 21 Cal. 4th 903, teaches us that a Defendant may be unduly prej-
udiceddiwhen: an unadjudicated offense is admitted bscause the Jury may be inclin-
ed to punish the Defendant for that offense and that Jurror confussion may result

from having to determine wether the offense occuted. . .(RT 1829, 5- 6)(RT1828 -1831)}

None of this conduct was harmless, it was direct and lntentlonally preJud—
icial on behalf of the Prosecution. Petitioner was not burden free beyond a reas-
pnable doubt. Due process was violated besides Griffin Error occurlng Opposed to
Felying on the evidence to speak for it self as persuasive, as the open shut case
Prosecution claims this case to be. Prosec ation acted as the selesperson to make
the otnerw1se unpersuasive evidence, persuasive!} Ly allurlng undermining the crimin-
pl justice system's due process and professional conduct; Confusing the Jury to
pelieve that they were misled regarding the "true facts of the case". The Court's
“ullngs are based in the rules of evidence and grounded by Due Process.

As to Claim Four, a w=rbal contract is as binding as a written conira-
ft. Mentioned just above in Claim One is the fact that there was available to tri-
Tl counsel documentation of a misidentification that took place moments after the

the incident of this case by key witness.

Trial Counsel had informed Petitionar bafore trial that Petitioner's brot-
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her hai been identified by key witness the night of the incident in the alley
next to Petitioner's residence for public intoxication. Upon reviewing the report
Couhsel spﬁke of, it became evident that the suspect in the alley key witness was
referring to was in fact a former lover of the witness and not Petitimer's brot-
her. At this point, it became a verbalized agreement that it is my wish for the
Police Officers of the reports to be pruduﬁed at trial to testify as to the accu-
racy of their documented report,(See Exhibit ¢ , D, E, of Appendix@_).

As in Anderson v. Johnson, 338 F.3d 392 (5th Cir. 2003); "[T]here is no
evidence that counsel's decision to forego investigation was reasoned at all, and
it is, in our opinion, far from reasonable. Counsel's failure to investigation
was not part of a calculated trial strategy but is likely the result of either -
indolence or incompetence.' As the court put it in Sryant v. Scott, 28 F.3d 1411
1415 (5th Cir. 1994), [Aln attorney must engage in a ~easonable amount of pretr;
ial investigation aixd at a-minimum...interview potential witnesses and...make an
independent investigation of the facts and circumstances in the case" (quoting.
Nealy v. Cabana, 764 F.2d 1173, 1177 (5th Cir. 1985). Under the circumstances
here, the State had the burdén to show a strategy supporting the failure to inte-
view the reporting Police Officers of said document's. Becaus= it failed to do sd,
Petitioner has clearly met the "performance prong" of the Strickland V. Washing-
ton, 466 U.S. 668, 687-88 (1934) test. The question for this Court to answer is
wether Petitioner was prejudiced by counsel's ineffectiveness.

| In order to make a reasonable in‘erpretation of Strickland and its progeny
we must look to Williams (Terry) Taylor, 529 U.S. 362 (2000). Which emphasizes
that in determining Strickland prejudize, the court MUST EXAMINE both the tria®
tastimony and the postconviction evideice to determine wither, had the omitted
evidence been presented, there is a reasonable probability of a different outcomd.

Here, had trial counsel conducted sush an investigation and followed the

Petitioner's request as in McCoy v. Louisianna, "defendant remains captain of the
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ship, when facing life at stake', Counsel would'nt have simply rendered defeat

when key witness answered "no, i never said that". At least calling to the stand

ﬁhe éuthoring Police Officers of the reports would have proven their stand and
belief in the accuracy of whats been documented in regards to the key witness
identifying one of the suspects in the alley as "the brother of the shooter".
When in fact the identity of the suspect was the key Witness formef lover as
shown in (Exhibits C, D of Appendix 2)

In regards to Petitioner's final Claim for Appeal Counsels ineffectivenessd
Petitioner was relying on the same caselaw, rules and arguments presented for
failure to secure the more than potentially meritorious Claims available and
present within the discovery file fully availabia to Appeal Attorney.

As for the final Appendix containing the Conviction Review Unit applizat-
isn, Petitioner, as laymen of the law, was uicertain if the contents within
classified as a Claim that has yat to bz axhausied. The pictures df key witness
wearing glassed as an adolacent and in adulthood, as well as the text messaging
sudgastiag th: key witness receivihg housing and witness protection money has
oaly become available to Petitioner during incarceration. And in attempts to
start exhaustion at the state lavel, considered the application presented in the
final Appendix attached. Though thares no indication as to an exact response
time, therefore, it only sesmed appropriate to preseat Petitioner's attempt af
a remady at the State level in order to be abls to present the érgument as a
whole. However, Petitinner's bsen at'a standstill allowing the District Attorney

to remady th2 issue presseai .
In any event, the withholding of such information is 2 clear violation

of Brady v. Maryland. Withholding any and all excilpatory eviden:ze. For neithss

Trial Cousel or the Prosecution made available or kaown tha kaowladge of the

key witness being housed uader witness protection or receiving witness protectiof

mon2y as is sudgested by the messaging ia tha text's of Exhibit A, Appndxi!j.
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Reasons For Granttnv The Petition

ng
The Reviewing Court failed to recognize tha Constitutional ercor's in
failing to grant C.0.A. |
There was misapplication of how the Strickland test applisd to Petitianer'
Claims and consideration of clear prejudice. In light of failiﬁg to conasidasr
postconviciton onnitted evidence, this-Most Honorable Court miust re-assess the
full scops of the claims at hand.
The continuance in wide latitude alloted to Prosecution in clasing argum-
ens will accumilate such claims as here, where there is clear violation of
due process in casting a glimpse of a shadow as to Defendant having-an obligationi
to the burden of proof. Bringing about countless Griffin Ervors and confusing one
profession with annother such as a salesperson, undermining the rules of conduct.
Solely relying with ‘the avidenze to speak the truth and allowing the trier of
fact to discover that truth as the evidence speaks it.

The rules behind newly discovered evidence are clear. Petitioner has na
control how and whea such evidence becomes available. Especially while incarcera:
ted. An attoruey c¢ould be faulted because he/she has an obligation to obtain all
the necessary materials and has the resouzces available to do so. Petitioner as
an . incarcerated persson has only the ability o bring to light what has developad
that existed which there was a failuze in discovering to the individual whom had
such an.obligation and resources to do so such as trial comnsel and even to the
Prosecutinn when it coma3 to excapatory evidence. |

CONCLUSINII

For thess reasons, a Writ of Certiorari should issuz to review the
judzmeat and opinion of the Ninth Circuit Couct of Appeals.

\) ~ A - Respactfully S bnltted
Darcy Jaav /1L ’thﬁ% ‘i? ﬂ/ﬁ
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