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 I 

QUESTION PRESENTED 

What is the proper standard of review to be employed by a reviewing court 

examining a lower court’s findings of fact? 
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PARTIES TO THE PROCEEDING 

Parties to the proceeding include Lee Antwan Johnson (Appellant/Petitioner), Dane 

K. Chase, Esquire (Appellant/Petitioner’s Counsel), Thomas Howland Duffy (Assistant 

Attorney General for the State of Florida), Anne Catherine Conley (Assistant Attorney 

General for the State of Florida), and Ashley Moody (Attorney General for the State of 

Florida). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 III 

TABLE OF CONTENTS 

Question Presented .......................................................................... I 

Parties to the Proceeding ................................................................ II 

Table of Contents ............................................................................. III 

Table of Authorities ......................................................................... IV 

Petition for Writ of Certiorari ......................................................... 1 

Opinion Below .................................................................................. 1 

Jurisdiction ...................................................................................... 1 

Constitutional and Statutory Provisions Involved ......................... 1 

Statement of Facts ........................................................................... 1 

Reasons for Granting the Petition .................................................. 13 

I. THIS COURT SHOULD GRANT REVIEW TO 

ESTABLISH THAT A REVIEWING COURT MAY NOT 

SET ASIDE A LOWER COURT’S FINDINGS OF FACT 

UNLESS THEY ARE DETERMINED TO BE 

IMPLAUSIBLE ..................................................................... 13 

Conclusion ........................................................................................ 18 

Index to Appendix ............................................................................ i 

Decision of the 11th Circuit Court of Appeal .................................. Appendix A 

Order Denying Petition for Panel Rehearing ................................. Appendix B 

 

 

 

 



 IV 

TABLE OF AUTHORITIES 

Cases 

Anderson v. City of Bessemer City, N.C., 470 U.S. 564,  

105 S. Ct. 1504, 1511, 84 L. Ed. 2d 518 (1985) ................................................. 14,15,16 
 

Brnovich v. Democratic Nat'l Comm., 141 S. Ct. 2321,  

210 L. Ed. 2d 753 (2021) .............................................................................................. 15 
 

Easley v. Cromartie, 532 U.S. 234, 121 S. Ct. 1452,  

149 L. Ed. 2d 430 (2001) .............................................................................................. 15 
 

Harris v. State, 438 So. 2d 787 (Fla. 1983) ................................................................. 11 
 

Inwood Laboratories, Inc. v. Ives Laboratories, Inc., 456 U.S. 844,  

102 S.Ct. 2182, 72 L.Ed.2d 606 (1982) ........................................................................ 14 
 

Johnson v. Fla. Dep't of Corr. Sec'y, No. 23-10276, 2023 WL 8720359  

(11th Cir. Dec. 18, 2023) ...................................................................................... 1,12,14 
 

Johnson v. State, 149 So. 3d 1186 (Fla. 1st DCA 2014) ............................................... 4 
 

Johnson v. State, 279 So. 3d 646 (Fla. 1st DCA 2019) ................................................. 6 
 

Louis v. State, 321 So. 3d 869 (Fla. 1st DCA 2021) .................................................... 11 
 

Pardo v. Sec'y, Fla. Dep't of Corr., 587 F.3d 1093 (11th Cir. 2009) ........................... 10 
 

Sanders v. State, 944 So. 2d 203 (Fla. 2006) .............................................................. 11 
 

State v. Weller, 590 So. 2d 923 (Fla. 1991) ......................................................... 8,11,15 
 

United States v. United States Gypsum Co., 333 U.S. 364,  

68 S.Ct. 525, 92 L.Ed. 746 (1948) ........................................................................... 13,15 
 

United States v. Yellow Cab Co., 338 U.S. 338, 70 S.Ct. 177,  

94 L.Ed. 150 (1949) ...................................................................................................... 14 
 

Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100,  

89 S.Ct. 1562, 1576, 23 L.Ed.2d 129 (1969) ................................................................ 13 
 

Rules 

Fed. R. Civ. P. 52 ................................................................................................. 1,13,16 



 V 

 

U.S. Sup. Ct. R. 10 ....................................................................................................... 14 

 

Statues 

§ 775.087, Fla. Stat. .................................................................................................. 2,10 

 

§ 777.04, Fla. Stat. .............................................................................................. 2,4,7,10 

   

§ 782.04, Fla. Stat. ......................................................................................................... 2 

  

§ 812.13, Fla. Stat. .............................................................................................. 2,4,7,10 

  

Title 28 U.S.C. § 1254 .................................................................................................... 1 

Title 28 U.S.C. § 1291 .................................................................................................... 1 

Title 28 U.S.C. § 2254 .................................................................................... 6,7,9,11,14  

 

 

 

 



 1 

PETITION FOR WRIT OF CERTIORARI 

______________________ 

 

OPINION BELOW 

 

The decision of the Eleventh Circuit Court of Appeals infra, was not selected 

for publication. The decision can be found at Johnson v. Fla. Dep't of Corr. Sec'y, No. 

23-10276, 2023 WL 8720359 (11th Cir. Dec. 18, 2023), and is attached as Appendix 

A.  

JURISDICTION 

 

 The Judgment of the Eleventh Circuit Court of Appeals, which had 

jurisdiction under Title 28 U.S.C. § 1291, was entered on December 18, 2023. 

However, a timely Petition for Panel Rehearing was filed on January 2, 2024, which 

was not denied until February 8, 2024.  This Court’s jurisdiction is invoked under 

Title 28 U.S.C. § 1254(1). 

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES INVOLVED 

 

 Fed. R. Civ. P. 52(a)(6) states: 

  

(6) Setting Aside the Findings. Findings of fact, whether 

based on oral or other evidence, must not be set aside 

unless clearly erroneous, and the reviewing court must 

give due regard to the trial court's opportunity to judge 

the witnesses' credibility. 

 

Fed. R. Civ. P. 52(a)(6). 

STATEMENT OF FACTS 

 The relevant proceedings and facts were set forth by the Eleventh Circuit 

below as follows: 

In 2009, Johnson [purportedly] shot and killed Kenneth 
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Pittman while trying to rob Pittman's trailer. Johnson 

was later indicted in Florida state court on three counts: 

(1) first-degree murder, in violation of Florida Statute §§ 

782.04(1)(a) and 775.087(1)–(2) (“Count One”); (2) 

attempted armed robbery with a firearm, in violation of 

Florida Statute §§ 812.13(2)(a), 775.087(2)(a) 3, and 

777.04(1) (“Count Two”); and (3) shooting or throwing 

deadly missiles, in violation of Florida Statute § 790.19 

(“Count Three”). He proceeded to trial on all three counts. 

This indictment was not modified or superseded. 

 

A three-day jury trial was held in October 2012. At trial, 

the state trial court confirmed with Fletcher and the 

prosecutor, Richard Mantei, that Johnson was charged 

with attempted armed robbery and repeated this charge 

for the jury pool during voir dire. The court then described 

the charge for the prospective jurors in greater detail, 

underscoring that Johnson was alleged to have possessed 

and discharged a firearm while attempting the robbery. 

After the jury was sworn, the court again referred to the 

charge as “attempted armed robbery,” and, in its opening 

statement, the state referred to Count Two as “attempted 

armed robbery ... which is exactly what he's charged 

with.” 

 

In a charge conference at the close of evidence, the trial 

court discussed the jury instructions with Mantei and 

Fletcher. The parties reviewed and edited draft jury 

instructions and a draft verdict form, referencing 

numbered pages and specific paragraphs and phrases. 

Mantei and Fletcher agreed with respect to the verdict 

form that, as to Count One, murder in the first degree, 

the jury would be instructed on “two lessers, second and 

manslaughter.” The court then asked, “What about count 

two, attempted robbery? No lessers on that?” Fletcher 

responded, “No, sir, I'm not requesting that.” Mantei then 

responded, “No, Your Honor.” The parties also agreed to 

“no lessers” on Count Three. Soon after, the court called 

for Mantei and Fletcher to approach the bench, stating 

that it wanted to show them something “to make sure 

we're correct.” The parties conversed outside of earshot of 

the court reporter, but Mantei stated upon returning to 

the counsel table that, “[e]ither way he could be guilty of 

felony murder, that's correct.” Then, in its closing 
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statement after the charge conference, the state again 

identified count two as “attempted armed robbery” 

perpetrated with a firearm. 

 

The trial court instructed the jury before deliberations. 

The court referred to Count Two variously as “attempted 

robbery,” “the crime of attempt to commit robbery,” and 

“an attempt to commit armed robbery” while also 

describing “the crime of robbery” and stated that, “[i]f you 

find the defendant guilty of the crime of robbery, then you 

must further determine beyond a reasonable doubt if in 

the course of committing the robbery ... the defendant 

carried some kind of weapon.” The court further stated 

that “[i]f you find the defendant carried no firearm or 

weapon in the course of committing the robbery, but did 

commit the robbery, you should find him guilty only of 

attempted robbery.” Finally, the court insisted that the 

jury could find Johnson guilty of “attempted robbery as 

charged in the Indictment” even if he carried no firearm 

or weapon. Fletcher did not object to the jury instructions 

as issued by the court, confirming that they were “correct” 

and as agreed upon in the charge conference. 

 

The written copy of the jury instructions issued to the 

jurors listed Count Two as “attempted robbery” and again 

confirmed that Johnson could be found guilty of Count 

Two, attempted robbery, without carrying a firearm or 

weapon. The jurors were also issued a verdict sheet, 

which stated the jury could convict Johnson of Count Two 

if: (1) he carried a firearm in the course of committing the 

attempted robbery; (2) he carried a weapon that was not a 

firearm in the course of committing the attempted 

robbery; or (3) he did not carry a firearm or weapon. 

 

The jury convicted Johnson of felony murder and 

“Attempted Robbery, as charged in the Indictment.” 

However, the jury found that Johnson did not possess a 

firearm during the commission of the attempted robbery 

and did not carry a firearm or weapon. Johnson was 

sentenced to life imprisonment without parole as to Count 

One and to fifteen years’ imprisonment as to Count Two, 

to be served concurrently. 

 

Johnson filed a motion to correct sentencing errors 
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pursuant to Florida Rule of Criminal Procedure 

3.800(b)(2), which was denied by operation of time. 

Johnson then appealed his convictions and sentences to 

the Florida First District Court of Appeal. In this appeal, 

he argued that the trial court imposed an illegal sentence 

as to Count Two because Johnson's sentence of fifteen 

years' imprisonment exceeded the maximum sentence 

allowable by law for a third-degree felony. Johnson 

reasoned that, while he was charged with the second-

degree felony of attempted armed robbery in violation of 

Florida Statute §§ 812.13(2)(a) and 777.04(4)(c), he was 

convicted of the third-degree felony of attempted robbery 

without a weapon because the jury found he was 

unarmed. The state responded, in relevant part, by 

recognizing that Johnson was found guilty of a third-

degree felony, with a maximum allowable term of 

imprisonment of five years, and concluding that Johnson's 

case should be remanded for resentencing as to this 

conviction. 

 

The Florida First District Court of Appeal concluded that 

Johnson's fifteen-year attempted robbery sentence was 

illegal and remanded for resentencing, explaining that 

Johnson was convicted of attempted robbery without a 

weapon—a third-degree felony that may be punished by 

no more than 5 years’ imprisonment—but that “the trial 

court improperly classified the crime as a second-degree 

felony instead of a third-degree felony” at sentencing, 

leading to an illegal sentence of 15 years’ imprisonment. 

Johnson v. State, 149 So. 3d 1186, 1187 (Fla. Dist. Ct. 

App. 2014). Johnson's sentence was reduced to five years’ 

imprisonment on remand. 

 

Johnson then moved for post-conviction relief under 

Florida Rule of Criminal Procedure 3.850. He argued, in 

relevant part, that Fletcher was ineffective for failing to 

object to the jury's finding that he was “guilty as charged 

in the Indictment” despite the jury also finding that he 

did not carry a firearm while the indictment listed Count 

Two as attempted armed robbery with a firearm. He 

argued that the verdict was inconsistent, that a 

competent attorney would have objected to this 

inconsistency, and that Fletcher's failure to object to the 

verdict resulted in an inappropriate sentence. 
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Johnson filed an additional motion supplementing the 

first Rule 3.850 motion, adding that Fletcher was 

ineffective for failing to object to the jury instructions 

because they included instructions as to attempted 

robbery, a lesser offense to Johnson's charge of attempted 

armed robbery in Count Two, after all parties agreed that 

the jury would not be instructed as to any lesser offenses 

on this count. He argued that he was prejudiced by 

Fletcher's failure to object because, if the jury instruction 

as to attempted robbery had not been given, then there 

was a reasonable probability that the jury would have 

found him not guilty as to Count Two, which was the 

underlying felony of his felony murder charge in Count 

One. Therefore, he argued, the jury would not have found 

him guilty of either charge if the attempted robbery 

instruction had not been given. He requested an 

evidentiary hearing on these issues. 

 

The state postconviction court denied Johnson's motion. 

That court explained, in relevant part, that it did not read 

the colloquy regarding the verdict forms in which the 

parties stated that there were would be no lesser-included 

offenses on Count Two as constituting a request that 

instructions only on attempted armed robbery be read to 

the jury. It noted that the charge, as read by the trial 

court and stated on the verdict sheet, was “attempted 

robbery,” which could be committed in three different 

ways—attempted robbery with a firearm, attempted 

robbery with a weapon, and attempted robbery with no 

firearm. The court reasoned that because Fletcher had 

not, in fact, “stipulate[d] that only attempted robbery with 

a firearm instructions [would] be given, he was not 

ineffective for failing to object when the [c]ourt read [the] 

instruction on all three means of committing the crime of 

attempted robbery, or when the jury convicted him of 

attempted robbery, no firearm or weapon.” 

 

Johnson appealed the denial of his Rule 3.850 motion to 

the Florida First District Court of Appeal and requested a 

rehearing. In this appeal, he renewed substantially the 

same arguments he made before the state postconviction 

court. He also argued that, if not for these errors, he 

probably would not have been found guilty of either 
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attempted armed robbery or felony murder or, at the very 

least, would have received a lesser sentence. The state did 

not respond to Johnson's appeal, and Florida's First 

District Court of Appeal affirmed per curiam without an 

opinion. Johnson v. State, 279 So. 3d 646 (Fla. Dist. Ct. 

App. 2019). 

 

In November 2019, Johnson filed a pro se petition for writ 

of habeas corpus under 28 U.S.C. § 2254. Of relevance to 

this appeal, Johnson alleged, in Claim Four, that his trial 

counsel, Fletcher, was ineffective for failing to object to 

the jury instructions, which charged lesser-included 

offenses to attempted armed robbery with a firearm when 

the parties had stipulated, on the record, that no 

instructions on lesser-included offenses would be given as 

to that count. He asserted that the state postconviction 

court erroneously concluded that such a stipulation did 

not exist and claimed that Fletcher's failure to object 

caused him prejudice. He submitted a memorandum of 

law along with his petition, asserting that the state trial 

court used the terms “attempted armed robbery” and 

“attempted robbery” interchangeably when charging the 

jury and that the jury returned a verdict for “attempted 

robbery,” a lesser-included offense to attempted armed 

robbery, while stipulating that Johnson did not carry a 

firearm. Thus, Johnson argued, Fletcher's failure to object 

to the jury instructions for violating the agreement not to 

charge lesser offenses prejudiced Johnson's chance of 

being acquitted of attempted armed robbery because he 

was not carrying a firearm. 

 

The Secretary answered in opposition to Johnson's 

petition. The Secretary contended, in relevant part, that 

“the agreed-upon verdict form provided that the 

attempted robbery could be committed in one of three 

ways” and that “[b]ecause counsel did not stipulate that 

only attempted robbery with a firearm instructions be 

given, he was not ineffective for failing to object when the 

court read instruction[s] on all three means of committing 

the crime of attempted robbery.” The Secretary also 

asserted that Johnson would still have been guilty of 

felony murder if he were not found guilty of the 

underlying offense of attempted armed robbery because 

he was convicted as a principal on that charge. The 
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Secretary claimed that possessing or using a firearm was 

not one of the essential elements of the crime of 

attempted robbery, which were listed in the jury 

instructions along with potential enhancements such as 

carrying a firearm and was thus unnecessary to sustain 

Johnson's conviction. The Secretary concluded that, 

because the jury instructions were proper, Fletcher was 

not deficient for failing to raise a meritless objection. 

 

Johnson replied to the Secretary's response, reiterating 

his arguments as to Claim Four. He also requested an 

evidentiary hearing to determine whether, “[a]s a result of 

the aforementioned facts and arguments,” Johnson was 

entitled to a new trial due to prejudice arising from the 

cumulative effect of Fletcher's errors. 

 

The district court granted Johnson's § 2254 petition as to 

Claim Four and denied relief as to the remaining claims. 

The district court concluded that Johnson had rebutted 

the presumption of correctness afforded to the state 

postconviction court's findings of facts by clear and 

convincing evidence. Specifically, it noted that the 

indictment was clear that Johnson was charged with 

“attempted armed robbery with a firearm with actual 

possession of a firearm,” under Florida Statute §§ 

812.13(2)(a) and 777.04(1), not attempted robbery. It 

observed, however, that the trial court referred to Count 

Two interchangeably as both “attempted robbery” and 

“attempted armed robbery” and that the verdict form 

asked the jury to make a finding of guilt as to “Attempted 

Robbery, as charged in the Indictment.” The district court 

noted that, “[p]erhaps as a result [of] this inconsistent 

terminology throughout the proceedings,” the original 

judgment incorrectly referred to the conviction as 

attempted armed robbery when Johnson was, in fact, 

found guilty of attempted robbery, with no weapon or 

firearm. 

 

The district court also found that the record showed that 

the parties “did agree and stipulate, on the record, that no 

lesser included offenses would be charged for count two.” 

It described the statements at the charge conference as 

“explicit” and “on the record” and stated that “there [was] 

no reasonable explanation for the parties’ statements” 
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otherwise. It added that the trial court issued instructions 

for lesser offenses as to the murder charge and none as to 

the charge of shooting or throwing deadly missiles, in 

keeping with the parties’ statements at the charge 

conference. Thus, the district court concluded, the state 

postconviction court's finding that no agreement was 

made to waive lesser offenses to attempted armed robbery 

was unpersuasive because the record rebutted the 

presumption of correctness afforded state courts. 

 

Noting that, under state law, a defendant can validly 

waive lesser-included offenses with the state's agreement, 

as occurred here, the district court found that Fletcher 

was therefore ineffective for failing to object to the lesser-

included offense instructions the district court gave. 

Specifically, the district court found that the failure to 

object to improper charges did not “constitute reasonable 

conduct under prevailing professional norms.” And the 

district court explained that an objection “would have had 

merit and should have been sustained” based on the 

stipulation as to no lesser-included offenses, with no well-

founded reason to overrule an objection to the instruction 

given as to Count Two. The court also stated that an 

evidentiary hearing was unnecessary to determine 

whether Fletcher was ineffective because there could be 

no sound tactical reason to withhold an objection under 

these circumstances and to abdicate an attorney's 

responsibility to participate in charging the jury. 

 

As to prejudice, the district court found that, but for the 

“egregious” error, the result of the proceeding would have 

been different. The district court explained that “[t]he 

state's entire case, charging both murder and attempted 

armed robbery with a firearm, was based on the theory 

that [Johnson] was the shooter who possessed and 

discharged a firearm, killing the victim in an attempted 

armed robbery.” It noted that there was “a critical 

connection between the charge of attempted armed 

robbery and the charge of felony murder” since “without a 

conviction for attempted armed robbery with a firearm 

with actual possession of a firearm, there [could] be no 

conviction for felony murder.” Because the jury concluded 

that Johnson did not possess a firearm, the district court 

found that there was a reasonable probability that the 
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appropriate jury instructions—as agreed to at the charge 

conference—would have resulted in the jury finding 

Johnson not guilty of attempted armed robbery, and thus 

not guilty of felony murder. 

 

The district court then found that the state postconviction 

court's ruling to the contrary was unreasonable. It 

concluded that, given there was no reason, strategic or 

otherwise, for Johnson's attorney to fail to object to the 

instructions given by the court, there similarly would 

have been no reason for the trial court to have rejected 

the meritorious objection. The district court thus found 

that the state postconviction court both “did not 

reasonably determine the facts” and did not “reasonably 

apply federal law in rejecting the claim of ineffective 

assistance of counsel.” Thus, it found Johnson was 

entitled to habeas relief on Claim Four and granted the 

petition unless the State of Florida initiated new trial 

proceedings in state court consistent with the law. 

 

The Secretary moved to alter or amend the judgment 

under Federal Rule of Civil Procedure 59(e), arguing that 

the district court erred by failing to give the state court 

deference, rejecting the state court's finding of fact, and 

overlooking and misapplying Florida law. The district 

court denied the Rule 59(e) motion, finding that the 

Secretary had identified no change in the law or error by 

the court and relief under Rule 59(e) was not appropriate. 

The Secretary appealed the district court's order granting 

Johnson relief and moved in the district court to stay its 

judgment pending appeal. The district court denied the 

Secretary's motion for a stay pending appeal, concluding 

that the Secretary was not likely to succeed on the merits. 

 

Johnson v. Fla. Dep't of Corr. Sec'y, No. 23-10276, 2023 WL 8720359, at *1–5 (11th 

Cir. Dec. 18, 2023)(footnotes omitted).  

 The Eleventh Circuit ultimately granted the state’s motion to stay, and 

reversed the district court’s order granting relief.  In doing so, the Eleventh Circuit 

recognized that “[w]hen reviewing the district court's grant of a § 2254 petition, we 
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review questions of law and mixed questions of law and fact de novo, and we review 

findings of fact for clear error.” Johnson, No. 23-10276, 2023 WL 8720359, at *5 

(citing, Pardo v. Sec'y, Fla. Dep't of Corr., 587 F.3d 1093, 1098 (11th Cir. 2009)). 

However, the court declined to honor the findings of fact made by the district court 

and reversed. In doing so, the court explained the state’s argument and its own 

finding of fact as follows: 

On appeal, the Secretary argues that the district court 

erred for two reasons. First, the Secretary argues that the 

district court did not accord sufficient deference to the 

state court's factual finding that all parties understood 

Johnson could be charged on all means of committing 

attempted robbery, including with a firearm, with a 

weapon but not a firearm, and unarmed. Thus, the 

Secretary argues that, because the written jury 

instructions and the verdict form referred to attempted 

robbery and not attempted armed robbery, it is 

reasonable to conclude that when the parties stipulated to 

no “lessers,” they were excluding lesser offenses to 

attempted robbery but not lesser offenses to attempted 

armed robbery. Second, the Secretary argues that 

Fletcher, Johnson's counsel, was not deficient for failing 

to make a futile objection to the jury instructions and, 

regardless, his failure to do so was not prejudicial to 

Johnson. We address these issues in turn. 

 

Attempted armed robbery, as modified by Florida Statute 

§ 775.087(2)(a) 3, comprises the elements of attempted 

robbery—an intentional act toward taking the money or 

property of another with the intent to permanently 

deprive them with the use of force, violence, assault, or 

putting in fear—and additionally requires discharging a 

firearm or destructive device resulting in death or great 

bodily harm upon another. See Fla. Stat. §§ 812.13(2)(a), 

775.087(2)(a) 3, 777.04(1). 

 

Under Florida law, lesser-included offenses are those that 

are either “necessary,” meaning “statutory elements of the 

lesser-included offense are always subsumed within those 
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of the charged offense,” or “permissive,” meaning the two 

offenses appear separate on their face but the facts 

alleged in support of the charged offense necessarily 

satisfy the elements of the lesser offense. Sanders v. 
State, 944 So. 2d 203, 206 (Fla. 2006). Florida law 

“requires that an instruction be given to any lesser offense 

all the elements of which are alleged in the accusatory 

pleadings and supported by the evidence adduced at 

trial.” State v. Weller, 590 So. 2d 923, 926 (Fla. 1991). “A 

defendant is entitled to have the jury instructed on all 

necessarily included lesser offenses.” Harris v. State, 438 

So. 2d 787, 796 (Fla. 1983). The defendant may also waive 

the right to instruction on lesser offenses with the consent 

of the state. Louis v. State, 321 So. 3d 869, 872 (Fla. Dist. 

Ct. App. 2021). But if the state does not consent to the 

waiver, instruction as to a necessarily included lesser 

offense must be given. Id. 
 

Here, we find that the district court erred in concluding 

that the state postconviction court reached an 

unreasonable determination of the facts when it found 

that the jury instructions as to Count Two did not violate 

the parties’ agreement in the charge conference that no 

“lessers” would be charged as to this count. See § 

2254(d)(2). First, the record is clear that Mantei and 

Fletcher agreed not to instruct the jury on lesser offenses 

as to the second count. The transcript also suggests that 

the parties were discussing lesser offenses to attempted 

robbery, not attempted armed robbery with a firearm, 

during the charge conference, e.g., Mantei's comment that 

“[e]ither way [Johnson] could be guilty of felony murder.” 

 

Second, while Johnson's indictment listed Count Two as 

attempted armed robbery with a firearm and was not 

formally modified or superseded before the charge 

conference, the evidence suggests that Fletcher, Mantei, 

and the trial court generally understood the relevant 

charge as attempted robbery. Indeed, the parties used the 

terms “attempted armed robbery” and “attempted 

robbery” interchangeably throughout the trial and 

discussed Count Two at the charge conference with 

reference to draft instructions and a draft verdict form, 

the final versions of which both listed attempted robbery 

as the charge. Although the verdict sheet referred to 
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“attempted robbery as charged in the Indictment,” it was 

captioned attempted robbery and not attempted armed 

robbery, further suggesting that the parties collectively 

misunderstood the operative charge. 

 

Ultimately, we conclude that Johnson did not carry his 

heavy burden of showing that the state court's 

determination was entirely unreasonable, a more 

demanding standard than merely showing it was wrong. 

And in light of the record evidence, it was not 

unreasonable for the state postconviction court to 

determine that the parties misconstrued Count Two as 

attempted robbery, rather than attempted armed robbery 

with a firearm as charged in the indictment, and 

instructed the jury accordingly, omitting the lesser 

offenses to attempted robbery of theft and assault. See 

Pye, 50 F.4th at 1035; Wood, 558 U.S. at 302–03; Holsey, 

694 F.3d at 1257. 

 

Johnson, No. 23-10276, 2023 WL 8720359, at *6–7. 

 Based upon the facts as it determined them to be, the Eleventh Circuit then 

also found Mr. Johnson’s counsel had not performed ineffectively, and reversed the 

district court’s order granting Mr. Johnson’s Petition for Writ of Habeas Corpus.  

 This Petition follows. 
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REASONS FOR GRANTING THE PETITION 

 

I. THIS COURT SHOULD GRANT REVIEW TO ESTABLISH THAT A 

REVIEWING COURT MAY NOT SET ASIDE A LOWER COURT’S 

FINDINGS OF FACT UNLESS THEY ARE DETERMINED TO BE 

IMPLAUSIBLE.   

 

 At issue in this Petition is whether a reviewing court may set aside a lower 

court’s findings of fact which it simply disagrees with.  This Court should grant 

review to establish that a reviewing court may not set aside a lower court’s findings 

of fact unless the findings are determined to be implausible. 

 Under Fed. R. Civ. P. 52(a)(6), a lower court’s findings of fact may not be set 

aside unless clearly erroneous. This Court has explained: 

Although the meaning of the phrase “clearly erroneous” is 

not immediately apparent, certain general principles 

governing the exercise of the appellate court's power to 

overturn findings of a district court may be derived from 

our cases. The foremost of these principles, as the Fourth 

Circuit itself recognized, is that “[a] finding is ‘clearly 

erroneous' when although there is evidence to support it, 

the reviewing court on the entire evidence is left with the 

definite and firm conviction that a mistake has been 

committed.” United States v. United States Gypsum Co., 
333 U.S. 364, 395, 68 S.Ct. 525, 542, 92 L.Ed. 746 (1948). 

This standard plainly does not entitle a reviewing court to 

reverse the finding of the trier of fact simply because it is 

convinced that it would have decided the case differently. 

The reviewing court oversteps the bounds of its duty 

under Rule 52(a) if it undertakes to duplicate the role of 

the lower court. “In applying the clearly erroneous 

standard to the findings of a district court sitting without 

a jury, appellate courts must constantly have in mind that 

their function is not to decide factual issues de novo.” 
Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 

100, 123, 89 S.Ct. 1562, 1576, 23 L.Ed.2d 129 (1969). If 

the district court's account of the evidence is plausible in 

light of the record viewed in its entirety, the court of 

appeals may not reverse it even though convinced that 
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had it been sitting as the trier of fact, it would have 

weighed the evidence differently. Where there are two 

permissible views of the evidence, the factfinder's choice 

between them cannot be clearly erroneous. United States 
v. Yellow Cab Co., 338 U.S. 338, 342, 70 S.Ct. 177, 179, 94 

L.Ed. 150 (1949); see also Inwood Laboratories, Inc. v. 
Ives Laboratories, Inc., 456 U.S. 844, 102 S.Ct. 2182, 72 

L.Ed.2d 606 (1982). 

 

Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 573–74, 105 S. Ct. 1504, 

1511, 84 L. Ed. 2d 518 (1985). 

 Although the Anderson court declined to overtly state a standard of review 

concerning a lower court’s findings of fact, it made clear a reviewing court may not 

set them aside simply because they disagree with them.  See, Id.  Nonetheless, that 

is precisely what the Eleventh Circuit did here.  More specifically, the Eleventh 

Circuit’s reversal of the order granting Mr. Johnson relief was predicated on its 

finding “that the district court erred in concluding that the state postconviction 

court reached an unreasonable determination of the facts when it found that the 

jury instructions as to Count Two did not violate the parties’ agreement in the 

charge conference that no “lessers” would be charged as to this count.”  Johnson, No. 

23-10276, 2023 WL 8720359, at *7 (citing, 28 § 2254(d)(2)). The Eleventh Circuit did 

not find that it was left with the definite and firm conviction that a mistake had 

been committed, nor that the district court’s findings of fact were implausible.  

Accordingly, by setting aside the district court’s findings of fact for no other reason 

than its apparent disagreement with them, the Eleventh Circuit has so far departed 

from the accepted and usual course of judicial proceedings, as to call for an exercise 

of this Court's supervisory power.  See, Id.; U.S. Sup. Ct. R. 10(a). 
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 Furthermore, granting review in Mr. Johnson’s case will provide this Court 

with a clean opportunity to establish what the proper standard of review of a lower 

court’s finding of fact is.  This Court’s Anderson decision effectively set forth two 

competing standards, which the circuit courts, as well as this Court, have employed 

at various times.  First, this Court posited that a finding of fact can be rejected 

when the reviewing court is left with the definite and firm conviction that a mistake 

has been committed.  See, Anderson, 470 U.S. at 573–74, 105 S. Ct. at 1511.  

Second, this Court posited that a finding of fact may not be reversed where the 

lower court’s finding is plausible.  See, Id.  The second standard is more exacting 

and is the standard which this Court should establish is to be applied.  

 The definite and firm standard allows a reviewing court to reverse a finding 

of fact that, while it disagrees with, is still plausible, and is the standard generally 

employed when a reviewing court reverses a finding of fact, while the plausibility 

standard is generally employed when a reviewing court affirms a finding of fact.  

Compare, Easley v. Cromartie, 532 U.S. 234, 242, 121 S. Ct. 1452, 1458, 149 L. Ed. 

2d 430 (2001)(Reversing a finding of fact observing that “a reviewing court must ask 

whether, ‘on the entire evidence,’ it is ‘left with the definite and firm conviction that 

a mistake has been committed.’”) (quoting, United States v. United States Gypsum 

Co., 333 U.S. 364, 395, 68 S.Ct. 525, 92 L.Ed. 746 (1948)), with Brnovich v. 

Democratic Nat'l Comm., 141 S. Ct. 2321, 2349, 210 L. Ed. 2d 753 (2021) (Affirming 

a finding of fact observing that “[i]f the district court's view of the evidence is 

plausible in light of the entire record, an appellate court may not reverse even if it 
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is convinced that it would have weighed the evidence differently in the first 

instance.”)(citing, Anderson v. Bessemer City, 470 U.S. 564, 573–574, 105 S.Ct. 

1504, 84 L.Ed.2d 518 (1985)).  However, as the advisory committee on the rules of 

civil procedure put it, “[t]o permit courts of appeals to share more actively in the 

fact-finding function would tend to undermine the legitimacy of the district courts 

in the eyes of litigants, multiply appeals by encouraging appellate retrial of some 

factual issues, and needlessly reallocate judicial authority.” Fed. R. Civ. P. 52, 

Committee Notes, 1985 Amendment.  Accordingly, to avoid undermining the 

legitimacy of the district courts, and to promote judicial economy, the plausibility 

standard is the better approach, and the one which should be adopted by this Court.  

Absent this Court’s intervention, some lower court factual findings enjoy a greater 

level of deference than others, with the determining factor being which standard of 

review the reviewing court elects to employ.  Accordingly, it is imperative that this 

Court establish a specific standard of review for a lower court’s findings of fact, to 

insure that one district court’s factual findings do not receive any more or any less 

deference by a reviewing court than another’s. 

  For the foregoing reasons, this Court should grant review both to correct the 

Eleventh Circuit’s departure from the accepted and usual course of judicial 

proceedings which prohibited it from reversing the district court’s finding of fact 

simply because it disagreed with the findings, and to establish the appropriate 

standard of review for reviewing a lower court’s findings of fact. Mr. Johnson’s case 

provides the ideal vehicle for establishing what the proper standard is, as his case 
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turns entirely on the standard to be employed, and the standard employed by the 

circuit court is clearly wrong, thus providing this Court with the opportunity to 

establish what the proper standard is.  Consequently, Mr. Johnson respectfully 

submits that this Court should grant review, establish that a reviewing court may 

not set aside a lower court’s findings of fact unless the findings are determined to be 

implausible, reverse the Eleventh Circuit’s Opinion below, and remand his case to 

the Eleventh Circuit to reconsider Mr. Johnson’s appeal under the appropriate 

standard of review as determined by this Court.   
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In the 

United States Court of Appeals 
For the Eleventh Circuit 

 
____________________ 

No. 23-10276 

____________________ 
 
LEE ANTWAN JOHNSON,  

 Petitioner-Appellee, 

versus 

FLORIDA DEPARTMENT OF CORRECTIONS SECRETARY,  
FLORIDA ATTORNEY GENERAL,  
 

 Respondents-Appellants. 
 

____________________ 

Appeal from the United States District Court 
for the Middle District of  Florida 

D.C. Docket No. 3:19-cv-01441-HLA-LLL 
____________________ 

 
Before NEWSOM, GRANT, and LAGOA, Circuit Judges. 
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2 Order of  the Court 23-10276 

PER CURIAM:  

The Petition for Panel Rehearing filed by the Appellee is 
DENIED.  
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