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QUESTION PRESENTED
What is the proper standard of review to be employed by a reviewing court

examining a lower court’s findings of fact?
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PETITION FOR WRIT OF CERTIORARI

OPINION BELOW
The decision of the Eleventh Circuit Court of Appeals infra, was not selected
for publication. The decision can be found at Johnson v. Fla. Dep't of Corr. Sec'y, No.
23-10276, 2023 WL 8720359 (11th Cir. Dec. 18, 2023), and is attached as Appendix
A.
JURISDICTION
The Judgment of the Eleventh Circuit Court of Appeals, which had
jurisdiction under Title 28 U.S.C. § 1291, was entered on December 18, 2023.
However, a timely Petition for Panel Rehearing was filed on January 2, 2024, which
was not denied until February 8, 2024. This Court’s jurisdiction is invoked under
Title 28 U.S.C. § 1254(1).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES INVOLVED
Fed. R. Civ. P. 52(a)(6) states:
(6) Setting Aside the Findings. Findings of fact, whether
based on oral or other evidence, must not be set aside
unless clearly erroneous, and the reviewing court must
give due regard to the trial court's opportunity to judge
the witnesses' credibility.
Fed. R. Civ. P. 52(a)(6).
STATEMENT OF FACTS
The relevant proceedings and facts were set forth by the Eleventh Circuit

below as follows:

In 2009, Johnson [purportedlyl shot and killed Kenneth



Pittman while trying to rob Pittman's trailer. Johnson
was later indicted in Florida state court on three counts:
(1) first-degree murder, in violation of Florida Statute §§
782.04(1)(a) and 775.087(1)—(2) (“Count One”); (2)
attempted armed robbery with a firearm, in violation of
Florida Statute §§ 812.13(2)(a), 775.087(2)(a) 3, and
777.04(1) (“Count Two”); and (3) shooting or throwing
deadly missiles, in violation of Florida Statute § 790.19
(“Count Three”). He proceeded to trial on all three counts.
This indictment was not modified or superseded.

A three-day jury trial was held in October 2012. At trial,
the state trial court confirmed with Fletcher and the
prosecutor, Richard Mantei, that Johnson was charged
with attempted armed robbery and repeated this charge
for the jury pool during voir dire. The court then described
the charge for the prospective jurors in greater detail,
underscoring that Johnson was alleged to have possessed
and discharged a firearm while attempting the robbery.
After the jury was sworn, the court again referred to the
charge as “attempted armed robbery,” and, in its opening
statement, the state referred to Count Two as “attempted
armed robbery ... which is exactly what he's charged
with.”

In a charge conference at the close of evidence, the trial
court discussed the jury instructions with Mantei and
Fletcher. The parties reviewed and edited draft jury
Instructions and a draft verdict form, referencing
numbered pages and specific paragraphs and phrases.
Manteil and Fletcher agreed with respect to the verdict
form that, as to Count One, murder in the first degree,
the jury would be instructed on “two lessers, second and
manslaughter.” The court then asked, “What about count
two, attempted robbery? No lessers on that?” Fletcher
responded, “No, sir, I'm not requesting that.” Mantei then
responded, “No, Your Honor.” The parties also agreed to
“no lessers” on Count Three. Soon after, the court called
for Mantei and Fletcher to approach the bench, stating
that it wanted to show them something “to make sure
we're correct.” The parties conversed outside of earshot of
the court reporter, but Mantei stated upon returning to
the counsel table that, “[elither way he could be guilty of
felony murder, that's correct.” Then, in 1its closing



statement after the charge conference, the state again
identified count two as “attempted armed robbery”
perpetrated with a firearm.

The trial court instructed the jury before deliberations.
The court referred to Count Two variously as “attempted
robbery,” “the crime of attempt to commit robbery,” and
“an attempt to commit armed robbery” while also
describing “the crime of robbery” and stated that, “[ilf you
find the defendant guilty of the crime of robbery, then you
must further determine beyond a reasonable doubt if in
the course of committing the robbery ... the defendant
carried some kind of weapon.” The court further stated
that “[ilf you find the defendant carried no firearm or
weapon in the course of committing the robbery, but did
commit the robbery, you should find him guilty only of
attempted robbery.” Finally, the court insisted that the
jury could find Johnson guilty of “attempted robbery as
charged in the Indictment” even if he carried no firearm
or weapon. Fletcher did not object to the jury instructions
as issued by the court, confirming that they were “correct”
and as agreed upon in the charge conference.

The written copy of the jury instructions issued to the
jurors listed Count Two as “attempted robbery” and again
confirmed that Johnson could be found guilty of Count
Two, attempted robbery, without carrying a firearm or
weapon. The jurors were also issued a verdict sheet,
which stated the jury could convict Johnson of Count Two
if: (1) he carried a firearm in the course of committing the
attempted robbery; (2) he carried a weapon that was not a
firearm in the course of committing the attempted
robbery; or (3) he did not carry a firearm or weapon.

The jury convicted dJohnson of felony murder and
“Attempted Robbery, as charged in the Indictment.”
However, the jury found that Johnson did not possess a
firearm during the commission of the attempted robbery
and did not carry a firearm or weapon. Johnson was
sentenced to life imprisonment without parole as to Count
One and to fifteen years’ imprisonment as to Count Two,
to be served concurrently.

Johnson filed a motion to correct sentencing errors



pursuant to Florida Rule of Criminal Procedure
3.800(b)(2), which was denied by operation of time.
Johnson then appealed his convictions and sentences to
the Florida First District Court of Appeal. In this appeal,
he argued that the trial court imposed an illegal sentence
as to Count Two because Johnson's sentence of fifteen
years' imprisonment exceeded the maximum sentence
allowable by law for a third-degree felony. Johnson
reasoned that, while he was charged with the second-
degree felony of attempted armed robbery in violation of
Florida Statute §§ 812.13(2)(a) and 777.04(4)(c), he was
convicted of the third-degree felony of attempted robbery
without a weapon because the jury found he was
unarmed. The state responded, in relevant part, by
recognizing that Johnson was found guilty of a third-
degree felony, with a maximum allowable term of
imprisonment of five years, and concluding that Johnson's
case should be remanded for resentencing as to this
conviction.

The Florida First District Court of Appeal concluded that
Johnson's fifteen-year attempted robbery sentence was
1llegal and remanded for resentencing, explaining that
Johnson was convicted of attempted robbery without a
weapon—a third-degree felony that may be punished by
no more than 5 years’ imprisonment—but that “the trial
court improperly classified the crime as a second-degree
felony instead of a third-degree felony” at sentencing,
leading to an illegal sentence of 15 years’ imprisonment.
Johnson v. State, 149 So. 3d 1186, 1187 (Fla. Dist. Ct.
App. 2014). Johnson's sentence was reduced to five years’
1mprisonment on remand.

Johnson then moved for post-conviction relief under
Florida Rule of Criminal Procedure 3.850. He argued, in
relevant part, that Fletcher was ineffective for failing to
object to the jury's finding that he was “guilty as charged
in the Indictment” despite the jury also finding that he
did not carry a firearm while the indictment listed Count
Two as attempted armed robbery with a firearm. He
argued that the verdict was inconsistent, that a
competent attorney would have objected to this
inconsistency, and that Fletcher's failure to object to the
verdict resulted in an inappropriate sentence.



Johnson filed an additional motion supplementing the
first Rule 3.850 motion, adding that Fletcher was
ineffective for failing to object to the jury instructions
because they included instructions as to attempted
robbery, a lesser offense to Johnson's charge of attempted
armed robbery in Count Two, after all parties agreed that
the jury would not be instructed as to any lesser offenses
on this count. He argued that he was prejudiced by
Fletcher's failure to object because, if the jury instruction
as to attempted robbery had not been given, then there
was a reasonable probability that the jury would have
found him not guilty as to Count Two, which was the
underlying felony of his felony murder charge in Count
One. Therefore, he argued, the jury would not have found
him guilty of either charge if the attempted robbery
instruction had not been given. He requested an
evidentiary hearing on these issues.

The state postconviction court denied Johnson's motion.
That court explained, in relevant part, that it did not read
the colloquy regarding the verdict forms in which the
parties stated that there were would be no lesser-included
offenses on Count Two as constituting a request that
instructions only on attempted armed robbery be read to
the jury. It noted that the charge, as read by the trial
court and stated on the verdict sheet, was “attempted
robbery,” which could be committed in three different
ways—attempted robbery with a firearm, attempted
robbery with a weapon, and attempted robbery with no
firearm. The court reasoned that because Fletcher had
not, in fact, “stipulate[d] that only attempted robbery with
a firearm instructions [would] be given, he was not
ineffective for failing to object when the [clourt read [the]
instruction on all three means of committing the crime of
attempted robbery, or when the jury convicted him of
attempted robbery, no firearm or weapon.”

Johnson appealed the denial of his Rule 3.850 motion to
the Florida First District Court of Appeal and requested a
rehearing. In this appeal, he renewed substantially the
same arguments he made before the state postconviction
court. He also argued that, if not for these errors, he
probably would not have been found guilty of either



attempted armed robbery or felony murder or, at the very
least, would have received a lesser sentence. The state did
not respond to Johnson's appeal, and Florida's First
District Court of Appeal affirmed per curiam without an
opinion. Johnson v. State, 279 So. 3d 646 (Fla. Dist. Ct.
App. 2019).

In November 2019, Johnson filed a pro se petition for writ
of habeas corpus under 28 U.S.C. § 2254. Of relevance to
this appeal, Johnson alleged, in Claim Four, that his trial
counsel, Fletcher, was ineffective for failing to object to
the jury instructions, which charged lesser-included
offenses to attempted armed robbery with a firearm when
the parties had stipulated, on the record, that no
instructions on lesser-included offenses would be given as
to that count. He asserted that the state postconviction
court erroneously concluded that such a stipulation did
not exist and claimed that Fletcher's failure to object
caused him prejudice. He submitted a memorandum of
law along with his petition, asserting that the state trial
court used the terms “attempted armed robbery” and
“attempted robbery” interchangeably when charging the
jury and that the jury returned a verdict for “attempted
robbery,” a lesser-included offense to attempted armed
robbery, while stipulating that Johnson did not carry a
firearm. Thus, Johnson argued, Fletcher's failure to object
to the jury instructions for violating the agreement not to
charge lesser offenses prejudiced Johnson's chance of
being acquitted of attempted armed robbery because he
was not carrying a firearm.

The Secretary answered in opposition to Johnson's
petition. The Secretary contended, in relevant part, that
“the agreed-upon verdict form provided that the
attempted robbery could be committed in one of three
ways” and that “[blecause counsel did not stipulate that
only attempted robbery with a firearm instructions be
given, he was not ineffective for failing to object when the
court read instruction[s] on all three means of committing
the crime of attempted robbery.” The Secretary also
asserted that Johnson would still have been guilty of
felony murder if he were not found guilty of the
underlying offense of attempted armed robbery because
he was convicted as a principal on that charge. The



Secretary claimed that possessing or using a firearm was
not one of the essential elements of the crime of
attempted robbery, which were listed in the jury
instructions along with potential enhancements such as
carrying a firearm and was thus unnecessary to sustain
Johnson's conviction. The Secretary concluded that,
because the jury instructions were proper, Fletcher was
not deficient for failing to raise a meritless objection.

Johnson replied to the Secretary's response, reiterating
his arguments as to Claim Four. He also requested an
evidentiary hearing to determine whether, “[als a result of
the aforementioned facts and arguments,” Johnson was
entitled to a new trial due to prejudice arising from the
cumulative effect of Fletcher's errors.

The district court granted Johnson's § 2254 petition as to
Claim Four and denied relief as to the remaining claims.
The district court concluded that Johnson had rebutted
the presumption of correctness afforded to the state
postconviction court's findings of facts by clear and
convincing evidence. Specifically, it noted that the
indictment was clear that Johnson was charged with
“attempted armed robbery with a firearm with actual
possession of a firearm,” under Florida Statute §§
812.13(2)(a) and 777.04(1), not attempted robbery. It
observed, however, that the trial court referred to Count
Two interchangeably as both “attempted robbery” and
“attempted armed robbery” and that the verdict form
asked the jury to make a finding of guilt as to “Attempted
Robbery, as charged in the Indictment.” The district court
noted that, “[plerhaps as a result [ofl this inconsistent
terminology throughout the proceedings,” the original
judgment incorrectly referred to the conviction as
attempted armed robbery when Johnson was, in fact,
found guilty of attempted robbery, with no weapon or
firearm.

The district court also found that the record showed that
the parties “did agree and stipulate, on the record, that no
lesser included offenses would be charged for count two.”
It described the statements at the charge conference as
“explicit” and “on the record” and stated that “there [was]
no reasonable explanation for the parties’ statements”



otherwise. It added that the trial court issued instructions
for lesser offenses as to the murder charge and none as to
the charge of shooting or throwing deadly missiles, in
keeping with the parties’ statements at the charge
conference. Thus, the district court concluded, the state
postconviction court's finding that no agreement was
made to waive lesser offenses to attempted armed robbery
was unpersuasive because the record rebutted the
presumption of correctness afforded state courts.

Noting that, under state law, a defendant can validly
waive lesser-included offenses with the state's agreement,
as occurred here, the district court found that Fletcher
was therefore ineffective for failing to object to the lesser-
included offense instructions the district court gave.
Specifically, the district court found that the failure to
object to improper charges did not “constitute reasonable
conduct under prevailing professional norms.” And the
district court explained that an objection “would have had
merit and should have been sustained” based on the
stipulation as to no lesser-included offenses, with no well-
founded reason to overrule an objection to the instruction
given as to Count Two. The court also stated that an
evidentiary hearing was unnecessary to determine
whether Fletcher was ineffective because there could be
no sound tactical reason to withhold an objection under
these circumstances and to abdicate an attorney's
responsibility to participate in charging the jury.

As to prejudice, the district court found that, but for the
“egregious” error, the result of the proceeding would have
been different. The district court explained that “[t]he
state's entire case, charging both murder and attempted
armed robbery with a firearm, was based on the theory
that [Johnson] was the shooter who possessed and
discharged a firearm, killing the victim in an attempted
armed robbery.” It noted that there was “a critical
connection between the charge of attempted armed
robbery and the charge of felony murder” since “without a
conviction for attempted armed robbery with a firearm
with actual possession of a firearm, there [could] be no
conviction for felony murder.” Because the jury concluded
that Johnson did not possess a firearm, the district court
found that there was a reasonable probability that the



appropriate jury instructions—as agreed to at the charge
conference—would have resulted in the jury finding
Johnson not guilty of attempted armed robbery, and thus
not guilty of felony murder.

The district court then found that the state postconviction
court's ruling to the contrary was unreasonable. It
concluded that, given there was no reason, strategic or
otherwise, for Johnson's attorney to fail to object to the
Instructions given by the court, there similarly would
have been no reason for the trial court to have rejected
the meritorious objection. The district court thus found
that the state postconviction court both “did not
reasonably determine the facts” and did not “reasonably
apply federal law in rejecting the claim of ineffective
assistance of counsel.” Thus, 1t found Johnson was
entitled to habeas relief on Claim Four and granted the
petition unless the State of Florida initiated new trial
proceedings in state court consistent with the law.

The Secretary moved to alter or amend the judgment
under Federal Rule of Civil Procedure 59(e), arguing that
the district court erred by failing to give the state court
deference, rejecting the state court's finding of fact, and
overlooking and misapplying Florida law. The district
court denied the Rule 59(e) motion, finding that the
Secretary had identified no change in the law or error by
the court and relief under Rule 59(e) was not appropriate.
The Secretary appealed the district court's order granting
Johnson relief and moved in the district court to stay its
judgment pending appeal. The district court denied the
Secretary's motion for a stay pending appeal, concluding
that the Secretary was not likely to succeed on the merits.

Johnson v. Fla. Dep't of Corr. Sec'y, No. 23-10276, 2023 WL 8720359, at *1-5 (11th
Cir. Dec. 18, 2023)(footnotes omitted).

The Eleventh Circuit ultimately granted the state’s motion to stay, and
reversed the district court’s order granting relief. In doing so, the Eleventh Circuit

recognized that “[wlhen reviewing the district court's grant of a § 2254 petition, we



review questions of law and mixed questions of law and fact de novo, and we review
findings of fact for clear error.” Johnson, No. 23-10276, 2023 WL 8720359, at *5
(citing, Pardo v. Sec'y, Fla. Dep't of Corr., 587 F.3d 1093, 1098 (11th Cir. 2009)).
However, the court declined to honor the findings of fact made by the district court
and reversed. In doing so, the court explained the state’s argument and its own
finding of fact as follows:

On appeal, the Secretary argues that the district court
erred for two reasons. First, the Secretary argues that the
district court did not accord sufficient deference to the
state court's factual finding that all parties understood
Johnson could be charged on all means of committing
attempted robbery, including with a firearm, with a
weapon but not a firearm, and unarmed. Thus, the
Secretary argues that, because the written jury
instructions and the verdict form referred to attempted
robbery and not attempted armed robbery, it is
reasonable to conclude that when the parties stipulated to
no “lessers,” they were excluding lesser offenses to
attempted robbery but not lesser offenses to attempted
armed robbery. Second, the Secretary argues that
Fletcher, Johnson's counsel, was not deficient for failing
to make a futile objection to the jury instructions and,
regardless, his failure to do so was not prejudicial to
Johnson. We address these issues in turn.

Attempted armed robbery, as modified by Florida Statute
§ 775.087(2)(a) 3, comprises the elements of attempted
robbery—an intentional act toward taking the money or
property of another with the intent to permanently
deprive them with the use of force, violence, assault, or
putting in fear—and additionally requires discharging a
firearm or destructive device resulting in death or great
bodily harm upon another. See Fla. Stat. §§ 812.13(2)(a),
775.087(2)(a) 3, 777.04(1).

Under Florida law, lesser-included offenses are those that
are either “necessary,” meaning “statutory elements of the
lesser-included offense are always subsumed within those

10



of the charged offense,” or “permissive,” meaning the two
offenses appear separate on their face but the facts
alleged in support of the charged offense necessarily
satisfy the elements of the lesser offense. Sanders v.
State, 944 So. 2d 203, 206 (Fla. 2006). Florida law
“requires that an instruction be given to any lesser offense
all the elements of which are alleged in the accusatory
pleadings and supported by the evidence adduced at
trial.” State v. Weller, 590 So. 2d 923, 926 (Fla. 1991). “A
defendant is entitled to have the jury instructed on all
necessarily included lesser offenses.” Harris v. State, 438
So. 2d 787, 796 (Fla. 1983). The defendant may also waive
the right to instruction on lesser offenses with the consent
of the state. Louis v. State, 321 So. 3d 869, 872 (Fla. Dist.
Ct. App. 2021). But if the state does not consent to the
waiver, instruction as to a necessarily included lesser
offense must be given. /d.

Here, we find that the district court erred in concluding
that the state postconviction court reached an
unreasonable determination of the facts when it found
that the jury instructions as to Count Two did not violate
the parties’ agreement in the charge conference that no
“lessers” would be charged as to this count. See §
2254(d)(2). First, the record is clear that Mantei and
Fletcher agreed not to instruct the jury on lesser offenses
as to the second count. The transcript also suggests that
the parties were discussing lesser offenses to attempted
robbery, not attempted armed robbery with a firearm,
during the charge conference, e.g., Mantei's comment that
“lelither way [Johnson] could be guilty of felony murder.”

Second, while Johnson's indictment listed Count Two as
attempted armed robbery with a firearm and was not
formally modified or superseded before the charge
conference, the evidence suggests that Fletcher, Mantei,
and the trial court generally understood the relevant
charge as attempted robbery. Indeed, the parties used the
terms “attempted armed robbery” and “attempted
robbery” interchangeably throughout the trial and
discussed Count Two at the charge conference with
reference to draft instructions and a draft verdict form,
the final versions of which both listed attempted robbery
as the charge. Although the verdict sheet referred to

11



“attempted robbery as charged in the Indictment,” it was
captioned attempted robbery and not attempted armed
robbery, further suggesting that the parties collectively
misunderstood the operative charge.

Ultimately, we conclude that Johnson did not carry his
heavy burden of showing that the state court's
determination was entirely unreasonable, a more
demanding standard than merely showing it was wrong.
And in light of the record evidence, it was not
unreasonable for the state postconviction court to
determine that the parties misconstrued Count Two as
attempted robbery, rather than attempted armed robbery
with a firearm as charged in the indictment, and
instructed the jury accordingly, omitting the lesser
offenses to attempted robbery of theft and assault. See
Pye, 50 F.4th at 1035; Wood, 558 U.S. at 302—-03; Holsey,
694 F.3d at 1257.

Johnson, No. 23-10276, 2023 WL 8720359, at *6-7.

Based upon the facts as it determined them to be, the Eleventh Circuit then
also found Mr. Johnson’s counsel had not performed ineffectively, and reversed the
district court’s order granting Mr. Johnson’s Petition for Writ of Habeas Corpus.

This Petition follows.

12



REASONS FOR GRANTING THE PETITION

I THIS COURT SHOULD GRANT REVIEW TO ESTABLISH THAT A
REVIEWING COURT MAY NOT SET ASIDE A LOWER COURTS
FINDINGS OF FACT UNLESS THEY ARE DETERMINED TO BE
IMPLAUSIBLE.

At i1ssue in this Petition is whether a reviewing court may set aside a lower
court’s findings of fact which it simply disagrees with. This Court should grant
review to establish that a reviewing court may not set aside a lower court’s findings
of fact unless the findings are determined to be implausible.

Under Fed. R. Civ. P. 52(a)(6), a lower court’s findings of fact may not be set
aside unless clearly erroneous. This Court has explained:

Although the meaning of the phrase “clearly erroneous” is
not immediately apparent, certain general principles
governing the exercise of the appellate court's power to
overturn findings of a district court may be derived from
our cases. The foremost of these principles, as the Fourth
Circuit itself recognized, is that “[al finding is ‘clearly
erroneous' when although there is evidence to support it,
the reviewing court on the entire evidence is left with the
definite and firm conviction that a mistake has been
committed.” United States v. United States Gypsum Co.,
333 U.S. 364, 395, 68 S.Ct. 525, 542, 92 L.Ed. 746 (1948).
This standard plainly does not entitle a reviewing court to
reverse the finding of the trier of fact simply because it is
convinced that it would have decided the case differently.
The reviewing court oversteps the bounds of its duty
under Rule 52(a) if it undertakes to duplicate the role of
the lower court. “In applying the clearly erroneous
standard to the findings of a district court sitting without
a jury, appellate courts must constantly have in mind that
their function is not to decide factual issues de novo.”
Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S.
100, 123, 89 S.Ct. 1562, 1576, 23 L.Ed.2d 129 (1969). If
the district court's account of the evidence is plausible in
light of the record viewed in its entirety, the court of
appeals may not reverse it even though convinced that

13



had it been sitting as the trier of fact, it would have

weighed the evidence differently. Where there are two

permissible views of the evidence, the factfinder's choice

between them cannot be clearly erroneous. United States

v. Yellow Cab Co., 338 U.S. 338, 342, 70 S.Ct. 177, 179, 94

L.Ed. 150 (1949); see also Inwood Laboratories, Inc. v.

Ives Laboratories, Inc., 456 U.S. 844, 102 S.Ct. 2182, 72

L.Ed.2d 606 (1982).
Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 573-74, 105 S. Ct. 1504,
1511, 84 L. Ed. 2d 518 (1985).

Although the Anderson court declined to overtly state a standard of review
concerning a lower court’s findings of fact, it made clear a reviewing court may not
set them aside simply because they disagree with them. See, Id. Nonetheless, that
1s precisely what the Eleventh Circuit did here. More specifically, the Eleventh
Circuit’s reversal of the order granting Mr. Johnson relief was predicated on its
finding “that the district court erred in concluding that the state postconviction
court reached an unreasonable determination of the facts when it found that the
jury instructions as to Count Two did not violate the parties’ agreement in the
charge conference that no “lessers” would be charged as to this count.” Johnson, No.
23-10276, 2023 WL 8720359, at *7 (citing, 28 § 2254(d)(2)). The Eleventh Circuit did
not find that it was left with the definite and firm conviction that a mistake had
been committed, nor that the district court’s findings of fact were implausible.
Accordingly, by setting aside the district court’s findings of fact for no other reason
than its apparent disagreement with them, the Eleventh Circuit has so far departed

from the accepted and usual course of judicial proceedings, as to call for an exercise

of this Court's supervisory power. See, Id.;; U.S. Sup. Ct. R. 10(a).

14



Furthermore, granting review in Mr. Johnson’s case will provide this Court
with a clean opportunity to establish what the proper standard of review of a lower
court’s finding of fact is. This Court’s Anderson decision effectively set forth two
competing standards, which the circuit courts, as well as this Court, have employed
at various times. First, this Court posited that a finding of fact can be rejected
when the reviewing court is left with the definite and firm conviction that a mistake
has been committed. See, Anderson, 470 U.S. at 573-74, 105 S. Ct. at 1511.
Second, this Court posited that a finding of fact may not be reversed where the
lower court’s finding is plausible. See, Id. The second standard is more exacting
and is the standard which this Court should establish is to be applied.

The definite and firm standard allows a reviewing court to reverse a finding
of fact that, while it disagrees with, is still plausible, and is the standard generally
employed when a reviewing court reverses a finding of fact, while the plausibility
standard is generally employed when a reviewing court affirms a finding of fact.
Compare, Fasley v. Cromartie, 532 U.S. 234, 242, 121 S. Ct. 1452, 1458, 149 L. Ed.
2d 430 (2001)(Reversing a finding of fact observing that “a reviewing court must ask
whether, ‘on the entire evidence,’ it is ‘left with the definite and firm conviction that

29

a mistake has been committed.”) (quoting, United States v. United States Gypsum
Co., 333 U.S. 364, 395, 68 S.Ct. 525, 92 L.Ed. 746 (1948)), with Brnovich v.
Democratic Nat'l Comm., 141 S. Ct. 2321, 2349, 210 L. Ed. 2d 753 (2021) (Affirming

a finding of fact observing that “[ilf the district court's view of the evidence is

plausible in light of the entire record, an appellate court may not reverse even if it

15



is convinced that it would have weighed the evidence differently in the first
instance.”)(citing, Anderson v. Bessemer City, 470 U.S. 564, 573-574, 105 S.Ct.
1504, 84 L.Ed.2d 518 (1985)). However, as the advisory committee on the rules of
civil procedure put it, “[tlo permit courts of appeals to share more actively in the
fact-finding function would tend to undermine the legitimacy of the district courts
in the eyes of litigants, multiply appeals by encouraging appellate retrial of some
factual issues, and needlessly reallocate judicial authority.” Fed. R. Civ. P. 52,
Committee Notes, 1985 Amendment. Accordingly, to avoid undermining the
legitimacy of the district courts, and to promote judicial economy, the plausibility
standard is the better approach, and the one which should be adopted by this Court.
Absent this Court’s intervention, some lower court factual findings enjoy a greater
level of deference than others, with the determining factor being which standard of
review the reviewing court elects to employ. Accordingly, it is imperative that this
Court establish a specific standard of review for a lower court’s findings of fact, to
insure that one district court’s factual findings do not receive any more or any less
deference by a reviewing court than another’s.

For the foregoing reasons, this Court should grant review both to correct the
Eleventh Circuit’s departure from the accepted and usual course of judicial
proceedings which prohibited it from reversing the district court’s finding of fact
simply because it disagreed with the findings, and to establish the appropriate
standard of review for reviewing a lower court’s findings of fact. Mr. Johnson’s case

provides the ideal vehicle for establishing what the proper standard is, as his case

16



turns entirely on the standard to be employed, and the standard employed by the
circuit court is clearly wrong, thus providing this Court with the opportunity to
establish what the proper standard is. Consequently, Mr. Johnson respectfully
submits that this Court should grant review, establish that a reviewing court may
not set aside a lower court’s findings of fact unless the findings are determined to be
implausible, reverse the Eleventh Circuit’s Opinion below, and remand his case to
the Eleventh Circuit to reconsider Mr. Johnson’s appeal under the appropriate

standard of review as determined by this Court.
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CONCLUSION
For the reasons stated above, this Court should grant Mr. Johnson's Petition
for Writ of Certiorari and establish that a reviewing court may not set aside a lower
court’s findings of fact unless the findings are determined to be implausible, reverse
the Eleventh Circuit’s Opinion below, and remand his case to the Eleventh Circuit
to reconsider Mr. Johnson's appeal under the appropriate standard of review as

determined by this Court.
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Before Nuwsom, GrRaN'T, and LaGoa, Circuit Judges.
PER CURIAM:

The Secretary of the Florida Department of Corrections
{“the Secretary ") appeals the district court’s order partially granting
the 28 U.S.C. § 2254 petition of Lee Antwan Johnson, a Florida pris-
oner serving a life sentence without the possibility of parole. The
Secretary argues that the district court did not extend proper defer-
ence, under the Antiterrorism and Effective Death Penalty Act of
1996 ("AEDPA"), to the state court’s determination that the jury
instructions in Johnson’s case were proper and, by extension, erred
in determining that Johnson’s trial counsel, Charles Fletcher, was
ineffective in failing to object to the instructions and that Johnson

was prejudiced by this failure.

For the following reasons, we agree with the Secretary and
therefore reverse and remand to the district court for entry of judg-

ment in favor of the Secretary.
I.

In 2009, Johnson shot and killed Kenneth Pittman while try-
ing to rob Pittman’s trailer. Johnson was later indicted in Florida
state court on three counts: (1) first-degree murder, in violation of
Florida Statute §§ 782.04(1)(a) and 775.087(1)—(2) (“Count One™;
(2) attempted armed robbery with a firearm, in viclation of Florida
Statute §§ 812.13(2)a), 775.087(2)(a)3, and 777.04(1) (“Count

Two”); and (3) shooting or throwing deadly missiles, in violation
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of Florida Statute § 790.19 (“Count Three”). He proceeded to trial

on all three counts. This indictment was not modified or super-
seded.

A three-day jury trial was held in October 2012, At trial, the
state trial court confirmed with Fletcher and the prosecutor, Rich-
ard Mantei, that Johnson was charged with attempted armed rob-
bery and repeated this charge for the jury pool during voir dire.
The court then described the charge for the prospective jurors in
greater detail, underscoring that Johnson was alleged to have pos-
sessed and discharged a firearm while attempting the robbery. Af-
ter the jury was sworn, the court again referred to the charge as
“attempted armed robbery,” and, in its opening statement, the
state referred to Count Two as “attempted armed robbery ...

which is exactly what he’s charged with.”

In a charge conference at the close of evidence, the trial
court discussed the jury instructions with Mantei and Fletcher.
The parties reviewed and edited draft jury instructions and a draft
verdict form, referencing numbered pages and specific paragraphs
and phrases. Mantei and Fletcher agreed with respect to the verdict
form that, as to Count One, murder in the first degree, the jury
would be instructed on “two lessers, second and manslaughter.”
The court then asked, “What about count two, attempted robbery?
No lessers on that?” Fletcher responded, “No, sir, I'm not request-
ing that.” Mantei then responded, “No, Your Honor.” The parties
also agreed to “no lessers” on Count Three. Soon after, the court
called for Mantei and Fletcher to approach the bench, stating that
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it wanted to show them something “to make sure we're correct.”
The parties conversed outside of earshot of the court reporter, but
Mantei stated upon returning to the counsel table that, “[eJither
way he could be guilty of felony murder, that’s correct.” Then, in
its closing statement after the charge conference, the state again
identified count two as “attempted armed robbery” perpetrated

with a firearm.

The trial court instructed the jury before deliberations. The
court referred to Count Two variously as “attempted robbery,”
“the crime of attempt to commit robbery,” and “an attempt to
commit armed robbery” while also describing “the crime of rob-
bery” and stated that, “[i]f you find the defendant guilty of the
crime of robbery, then you must further determine beyond a rea-
sonable doubt if in the course of committing the robbery . . . the
defendant carried some kind of weapon.” The court further stated
that “[i]t vou find the defendant carried no firearm or weapon in
the course of committing the robbery, but did commit the robbery,
vou should find him guilty only of attempted rabbery.” Finally,
the court insisted that the jury could find Johnson guilty of “at-
tempted robbery as charged in the Indictment” even if he carried
no firearm or weapon. Fletcher did not abject to the jury instruc-
tions as issued by the court, confirming that they were “correct”

and as agreed upon in the charge conference.

The written copy of the jury instructions issued to the jurors
listed Count Two as “attempted robbery” and again confirmed that
Johnson could be found guilty of Count Two, attempted robbery,
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without carrying a firearm or weapon. The jurors were also issued
a verdict sheet, which stated the jury could convict Johnson of
Count Two if: (1) he carried a firearm in the course of committing
the attempted robbery; (2) he carried a weapon that was not a fire-
arm in the course of committing the attempted robbery; or (3) he

did not carry a firearm or weapon.

The jury convicted Johnson of felony murder and “At-
tempted Robbery, as charged in the Indictment.” However, the
jury found that Johnson did not possess a firearm during the com-
mission of the attempted robbery and did not carry a firearm or
weapon. Johnson was sentenced to life imprisonment without pa-
role as to Count One and to fifteen years’ imprisonment as to

Count Two, to be served concurrently.

Johnson filed a motion to correct sentencing errors pursuant
to Florida Rule of Criminal Procedure 3.800(b}(2), which was de-
nied by operation of time. Johnson then appealed his convictions
and sentences to the Florida First District Court of Appeal. In this
appeal, he argued that the trial courtimposed anillegal sentence as
to Count Two because Johnson’s sentence of fifteen years’ impris-
onment exceeded the maximum sentence allowable by law for a
third-degree felony. Johnson reasoned that, while he was charged
with the second-degree felony of attempted armed robbery in vio-
lation of Florida Statute §§ 812.13(2)(a) and 777.04(4)(c), he was
convicted of the third-degree felony of attempted robbery without
a weapon because the jury found he was unarmed. The state re-

sponded, in relevant part, by recognizing that Johnson was found
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guilty of a third-degree felony, with a maximum allowable term of
imprisonment of five years, and concluding that Johnson's case

should be remanded for resentencing as to this conviction.

The Florida First District Court of Appeal concluded that
Johnson's fifteen-year attempted robbery sentence was illegal and
remanded for resentencing, explaining that Johnson was convicted
of attempted robbery without a weapon—a third-degree felony
that may be punished by no more than 5 years’ imprisonment—
but that “the trial court improperly classified the crime as a second-
degree felony instead of a third-degree felony” at sentencing, lead-
ing to an illegal sentence of 15 years’ imprisonment. Johnson v.
State, 149 So. 3d 1186, 1187 (Fla. Dist. Ct. App. 2014). Johnson'’s

sentence was reduced to five years’ imprisonment on remand.

Johnson then moved for post-conviction relief under Florida
Rule of Criminal Procedure 3.850. He argued, in relevant part, that
Fletcher was ineffective for failing to object to the jury's finding
that he was “guilty as charged in the Indictment” despite the jury
also finding that he did not carry a firearm while the indictment
listed Count Two as attempted armed robbery with a firearm. He
argued that the verdict was inconsistent, that a competent attorney
would have objected to this inconsistency, and that Fletcher’s fail-

ure to object to the verdict resulted in an inappropriate sentence.

Johnson filed an additional motion supplementing the first
Rule 3.850 motion, adding that Fletcher was ineffective for failing
to object to the jury instructions because they included instructions

as to attempted robbery, a lesser offense to Johnson's charge of
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attempted armed robbery in Count Two, after all parties agreed
that the jury would not be instructed as to any lesser offenses on
this count. He argued that he was prejudiced by Fletcher’s failure
to object because, if the jury instruction as to attempted robbery
had not been given, then there was a reasonable probability that
the jury would have found him not guilty as to Count Two, which
was the underlying felony of his felony murder charge in Count
One. Therefore, he argued, the jury would not have found him
guilty of either charge if the attempted robbery instruction had not

been given. He requested an evidentiary hearing on these issues.

The state postconviction court denied Johnson's motion.
That court explained, in relevant part, that it did not read the col-
loquy regarding the verdict forms in which the parties stated that
there were would be no lesser-included oftenses on Count Two as
constituting a request that instructions only on attempted armed
robbery be read to the jury. Tt noted that the charge, as read by the
trial court and stated on the verdict sheet, was “attempted rob-
bery,” which could be committed in three different ways—at-
tempted robbery with a firearm, attempted robbery with a
weapon, and attempted robbery with no firearm. The court rea-
soned that because Fletcher had not, in fact, “stipulate[d] that only
attempted robbery with a firearm instructions [would] be given, he
was not ineffective for failing to object when the [cJourt read [the]
instruction on all three means of committing the crime of at-
tempted robbery, or when the jury convicted him of attempted

robbery, no firearm or weapon.”
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Johnson appealed the denial of his Rule 3.850 motion to the
Florida First District Court of Appeal and requested a rehearing. In
this appeal, he renewed substantially the same arguments he made
before the state postconviction court. He also argued that, if not
for these errors, he probably would not have been found guilty of
either attempted armed robbery or felony murder or, at the very
least, would have received a lesser sentence. The state did not re-
spond to Johnson's appeal, and Florida’s First District Court of Ap-
peal atfirmed per curiam without an opinion. Johnson v. State, 279
So. 3d 646 (Fla. Dist. Ct. App. 2019).

In November 2019, Johnson filed a pro se petition for writ of
habeas corpus under 28 U.S.C. § 2254. Of relevance to this appeal,
Johnson alleged, in Claim Four, that his trial counsel, Fletcher, was
ineffective for failing to object to the jury instructions, which
charged lesser-included offenses to attempted armed robbery with
a firearm when the parties had stipulated, on the record, that no
instructions on lesser-included offenses would be given as to that
count. He asserted that the state postconviction court erroneously
concluded that such a stipulation did not exist and claimed that
Fletcher’s failure to object caused him prejudice. He submitted a
memorandum of law along with his petition, asserting that the
state trial court used the terms “attempted armed robbery™ and “at-
tempted robbery” interchangeably when charging the jury and that
the jury returned a verdict for “attempted robbery,” a lesser-in-
cluded offense to attempted armed robbery, while stipulating that
Johnson did not carry a firearm. Thus, Johnson argued, Fletcher’s

failure to object to the jury instructions for violating the agreement
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not to charge lesser offenses prejudiced Johnson's chance of being
acquitted of attempted armed robbery because he was not carrying

a firearm.

The Secretary answered in opposition to Johnson's petition.
The Secretary contended, in relevant part, that “the agreed-upon
verdict torm provided that the attempted robbery could be com-
mitted in one of three ways” and that “[blecause counsel did not
stipulate that only attempted robbery with a firearm instructions
be given, he was not ineffective for failing to object when the court
read instruction[s] on all three means of committing the crime of
attempted robbery.” The Secretary also asserted that Johnson
would still have been guilty of felony murder if he were not found
guilty of the underlying offense of attempted armed robbery be-
cause he was convicted as a principal on that charge. The Secretary
claimed that possessing or using a firearm was not one of the es-
sential elements of the crime of attempted robbery, which were
listed in the jury instructions along with potential enhancements
such as carrying a firearm and was thus unnecessary to sustain
Johnson's conviction. The Secretary concluded that, because the
jury instructions were proper, Fletcher was not deficient for failing

to raise a meritless objection.

Johnson replied to the Secretary’s response, reiterating his
arguments as to Claim Four. He also requested an evidentiary
hearing to determine whether, “[aJs a result of the aforementioned
facts and arguments,” Johnson was entitled to a new trial due to

prejudice arising from the cumulative effect of Fletcher’s errors.



USCAL11 Case: 23-10276 Document: 37-1 Date Filed: 12/18/2023 Page: 10 of 22

10 Opinion of the Court 23-10276

The district court granted Johnson's § 2254 petition as to
Claim Four and denied relief as to the remaining claims. The dis-
trict court concluded that Johnson had rebutted the presumption
of correctness afforded to the state postconviction court’s findings
of facts by clear and convincing evidence. Specifically, it noted that
the indictment was clear that Johnson was charged with “at-
tempted armed robbery with a firearm with actual possession of a
firearm,” under Florida Statute §§ 812.13(2)(a} and 777.04(1), not
attempted robbery. Tt observed, however, that the trial court re-
ferred to Count Two interchangeably as both “attempted robbery”
and “attempted armed robbery” and that the verdict form asked
the jury to make a finding of guilt as to “Attempted Robbery, as
charged in the Indictment.” The district court noted that, “[pler-
haps as a result [of] this inconsistent terminology throughout the
proceedings,” the original judgment incorrectly referred to the
conviction as attempted armed robbery when Johnson was, in fact,

found guilty of attempted robbery, with no weapon or firearm.

The district court also found that the record showed that the
parties “did agree and stipulate, on the record, that no lesser in-
cluded offenses would be charged tor count two.” Tt described the
statements at the charge conference as “explicit” and “on the rec-
ord” and stated that “there [was] no reasonable explanation for the
parties’ statements” otherwise. It added that the trial court issued
instructions for lesser offenses as to the murder charge and none as
to the charge of shooting or throwing deadly missiles, in keeping
with the parties’ statements at the charge conference. Thus, the

district court concluded, the state postconviction court’s finding
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that no agreement was made to waive lesser offenses to attempted
armed robbery was unpersuasive because the record rebutted the

presumption of correctness afforded state courts.

Noting that, under state law, a defendant can validly waive
lesser-included offenses with the state’s agreement, as occurred
here, the district court found that Fletcher was therefore ineffective
for failing to abject to the lesser-included offense instructions the
district court gave. Specifically, the district court found that the
failure to object to improper charges did not “constitute reasonable
conduct under prevailing professional norms.” And the district
court explained that an objection “would have had merit and
should have been sustained” based on the stipulation as to no
lesser-included offenses, with no well-founded reason to overrule
an objection to the instruction given as to Count T'wo. The court
also stated that an evidentiary hearing was unnecessary to deter-
mine whether Fletcher was ineffective because there could be no
sound tactical reason to withhold an objection under these circum-
stances and to abdicate an attorney’s responsibility to participate in

charging the jury.

As to prejudice, the district court found that, but for the
“egregious” error, the result of the proceeding would have been
different. The district courtexplained that “[t]he state’s entire case,
charging both murder and attempted armed robbery with a fire-
arm, was based on the theory that [Johnson] was the shooter who
possessed and discharged a firearm, killing the victim in an at-

tempted armed robbery.” Tt noted that there was “a critical
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connection between the charge of attempted armed robbery and
the charge of telony murder” since “without a conviction for at-
tempted armed robbery with a firearm with actual possession of a
firearm, there [could] be no conviction for felony murder.” Be-
cause the jury concluded that Johnson did not possess a firearm,
the district court found that there was a reasonable probability that
the appropriate jury instructions—as agreed to at the charge con-
ference—would have resulted in the jury finding Johnson not
guilty of attempted armed robbery, and thus not guilty of felony

murder.

The district court then found that the state postconviction
court’s ruling to the contrary was unreasonable. Tt concluded thart,
given there was no reason, strategic or otherwise, for Johnson's at-
torney to fail to object to the instructions given by the court, there
similarly would have been no reason for the trial court to have re-
jected the meritorious cbjection. The district court thus found that
the state postconviction court both “did not reasonably determine
the facts” and did not “reasonably apply federal law in rejecting the
claim of ineffective assistance of counsel.” Thus, it found Johnson
was entitled to habeas relief on Claim Fourand granted the petition
unless the State of Florida initiated new trial proceedings in state

court consistent with the law.!

The Secretary moved to alter or amend the judgment under

Federal Rule of Civil Procedure 59(e), arguing that the district

I 'The district denied “with prejudice” the other grounds presented in John-
son’s § 2254 petition, and Johnson did not appeal that denial.
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court erred by failing to give the state court deference, rejecting the
state court’s finding of fact, and overlooking and misapplying Flor-
ida law. The district court denied the Rule 59(e) motion, finding
that the Secretary had identified no change in the law or error by
the court and relief under Rule 59(e) was not appropriate.

The Secretary appealed the district court’s order granting
Johnson relief and moved in the district court to stay its judgment
pending appeal. The district court denied the Secretary’s motion
for a stay pending appeal, concluding that the Secretary was not
likely to succeed on the merits. This appeal timely followed, and
during the pendency of this appeal, we granted the Secretary’s mo-
tion to stay the district court’s order pending the resolution of the

appeal.
II.

When reviewing the district court’s grant of a § 2254 peti-
tion, we review questions of law and mixed questions of law and
fact de novo, and we review findings of fact for clear error. Pardo v.
Sec’y, Fla. Dep’t of Corr., 587 ¥.3d 1093, 1098 (11th Cir. 2009). Both
prongs of the inquiry for ineffective assistance of counsel under
Strickland v. Washington, 466 U.S. 668 (1984}, present mixed ques-
tions of law and fact and therefore receive de novo review. Brooks v.
Comm’r, Ala. Dep’t of Corr., 719 ¥.3d 1292, 1300 (11th Cir. 2013).

AEDPA imposes a “highly deferential standard for evaluat-
ing state-court rulings” and “demands that state-court decisions be
given the benefit of the doubt.” Renico v. Lett, 559 U.S. 766, 773
(2010) (first quoting Lindh v. Murphy, 521 U.S. 320, 333 n.7 (1997);
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then quoting Woodford v. Visciotti, 537 U.S. 19, 24 (2002)). Tf a state
court has adjudicated a claim on the merits, a federal court may
grant habeas relief only if the state court’s decision (1) “was con-
trary to, or involved an unreasonable application of, clearly estab-
lished Federal law, as determined by the Supreme Court,” or (2)
“was based on an unreasonable determination of the facts in light
of the evidence presented in the State court proceeding.” 28 U.S.C.
$ 2254(d)(1)—(2).

To grant relief under § 2254(d)(1), “we must conclude that
no reasonable jurist” would agree with the state court’s decision.
Brooks, 719 ¥.3d at 1300. As for § 2254(d}(2), a state court’s factual
determination is unreasonable only if no “fairminded jurist” could
agree with that determination. Holsey v. Warden, Ga. Diagnostic
Prison, 694 ¥.3d 1230, 1257 (11th Cir. 2012). The existence of some
“evidence that may plausibly be read as inconsistent” with the state
court’s factual finding, on the other hand, does not “demonstrate
that the finding was unreasonable.” Wood v. Allen, 558 U.S. 290,
302-03 (2010). To assess the deference owed under § 2254(d), we
look to the highest state court decision that evaluated the claim on
its merits. Marshall v, Sec’y, Fla. Dep’t of Corr., 828 F.3d 1277, 1285
(11th Cir. 2016). But when that decision is not accompanied by a
reasoned opinion, we “look through” the unexplained decision to
the last related state-court decision that provides a relevant ra-
tionale. Wilson v, Sellers, 138 S. Ct. 1188, 1192 (2018).

Section 2254{e)(1) also provides that a state court’s “deter-

mination of a factual issue . . . shall be presumed to be correct,” and



USCAL11 Case: 23-10276 Document: 37-1 Date Filed: 12/18/2023 Page: 15 of 22

23-10276 Opinion of the Court 15

the petitioner “shall have the burden of rebutting the presumption
by clear and convincing evidence.” “Clear and convincing evi-
dence is a ‘demanding but not insatiable’ standard, requiring proof
that a claim is highly probable.” Bishop v. Warden, GDCP, 726 ¥.3d
1243, 1258 (11th Cir. 2013) (quoting Ward v. Hall, 592 F.3d 1144,
1177 (11th Cir, 2010)),

While the relationship between the “unreasonable applica-
tion” standard of § 2254(d)2) and the “clear and convincing™ stand-
ard of § 2254(e}(1) when reviewing a state court’s factual determi-
nations under AEDPA has not been fully defined, the Supreme
Court has noted that a court cannot “merge the independent re-
quirements of §§ 2254(d)(2) and (e)(1).” Miller-El v. Cockrell, 537
U.S. 322, 341 {2003). We have held that “even if a petitioner suc-
cesstully carries his burden under § 2254{e)(1)}—showing by clear
and convincing evidence that a particular state-court factual deter-
mination was wrong—he does not necessarily meet his burden un-
der § 2254(d)(2),” explaining that "[e]ven if the state court made a
clearly erronecus factual determination, that doesn’t necessarily
mean the state court’s ‘decision’ was ‘based on’ an ‘unreasonable
determination of the facts in light of the evidence presented in the
State court proceeding.”™ Pye v. Warden, Ga. Diagnostic Prison, 50
F.4th 1025, 1035 (11th Cir. 2022) (en banc) {quoting § 2254(d)(2)).
In addition, “[d]epending on the importance of the factual error to
the state court’s ultimate ‘decision,” that decision might still be rea-
sonable ‘even if some of the state court’s individual factual findings
were erroneous,” so long as the decision, taken as a whole,

doesn't constitute an ‘unreasonable determination of the facts’ and
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isn’'t ‘based on’ any such determination.” Id. {(quoting Hayes v.
Sec’y, Fla. Dep’t of Corr., 10 F.ath 1203, 1224-25 (11th Cir. 2021)

(Newsom, ]., concurring)).
III.

On appeal, the Secretary argues that the district court erred
for two reasons. First, the Secretary argues that the district court
did not accord sufficient deference to the state court’s factual find-
ing that all parties understood Johnson could be charged on all
means of committing attempted robbery, including with a firearm,
with a weapon but not a firearm, and unarmed. Thus, the Secre-
tary argues that, because the written jury instructions and the ver-
dict form referred to attempted robbery and not attempted armed
robbery, it is reasonable to conclude that when the parties stipu-
lated to no “lessers,” they were excluding lesser offenses to at-
tempted robbery but not lesser offenses to attempted armed rob-
bery. Second, the Secretary argues that Fletcher, Johnson’s coun-
sel, was not deficient for failing to make a futile objection to the
jury instructions and, regardless, his failure to do so was not preju-

dicial to Johnson. We address these issues in turn,

Attempted armed robbery, as maodified by Florida Statute
§ 775.087(2)a)3, comprises the elements of attempted robbery—an
intentional act toward taking the money or property of another
with the intent to permanently deprive them with the use of force,
violence, assault, or putting in fear—and additionally requires dis-
charging a firearm or destructive device resulting in death or great
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bodily harm upon another. See Fla. Stat. §§ 812.13(2)a),
775.087(2)a)3, 777.04(1).

Under Florida law, lesser-included offenses are those that are
either “necessary,” meaning “statutory elements of the lesser-in-
cluded offense are always subsumed within those of the charged
offense,” or “permissive,” meaning the two offenses appear sepa-
rate on their face but the facts alleged in support of the charged
offense necessarily satisfy the elements of the lesser offense. Sand-
ers v. State, 944 So. 2d 203, 206 (Fla. 2006). Florida law “requires
that an instruction be given to any lesser offense all the elements of
which are alleged in the accusatory pleadings and supported by the
evidence adduced at trial.” Statev. Weller, 590 So. 2d 923, 926 (Fla.
1991). “A defendant is entitled to have the jury instructed on all
necessarily included lesser offenses.” Harris v. State, 438 So. 2d 787,
796 (Fla. 1983)). The defendant may also waive the right to instruc-
tion on lesser offenses with the consent of the state. Lowuis v. State,
321 So. 3d 869, 872 (Fla. Dist. Ct. App. 2021). But if the state does
not consent to the waiver, instruction as to a necessarily included

lesser offense must be given. Id.

Here, we find that the district court erred in concluding that
the state postconviction court reached an unreasonable determina-
tion of the facts when it found that the jury instructions as to Count
Two did not violate the parties’ agreement in the charge confer-
ence that no “lessers” would be charged as to this count. See
§ 2254(d)(2). First, the record is clear that Mantei and Fletcher

agreed not to instruct the jury on lesser offenses as to the second
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count. The transcript also suggests that the parties were discussing
lesser offenses to attempted robbery, not attempted armed robbery
with a firearm, during the charge conference, e.g., Mantei’s com-
ment that “[elither way [Johnson] could be guilty of felony mur-

der.”

Second, while Johnson's indictment listed Count Two as at-
tempted armed robbery with a firearm and was not formally mod-
ified or superseded before the charge conference, the evidence sug-
gests that Fletcher, Mantei, and the trial court generally under-
stood the relevant charge as attempted robbery. Indeed, the parties
used the terms “attempted armed robbery” and “attempted rob-
bery” interchangeably throughout the trial and discussed Count
Two at the charge conference with reference to draft instructions
and a draft verdict form, the final versions of which both listed at-
tempted robbery as the charge. Although the verdict sheet referred
to “attempted robbery as charged in the Indictment,” it was cap-
tioned attempted robbery and not attempted armed robbery, fur-
ther suggesting that the parties collectively misunderstood the op-

erative charge.

Ultimately, we conclude that Johnson did not carry his
heavy burden of showing that the state court’s determination was
entirely unreasonable, a more demanding standard than merely
showing it was wrong. And in light of the record evidence, it was
not unreasonable for the state postconviction court to determine
that the parties misconstrued Count Two as attempted robbery,

rather than attempted armed robbery with a firearm as charged in
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the indictment, and instructed the jury accordingly, omitting the
lesser otffenses to attempted robbery of theft and assault. See Pye,
50 F.4th at 1035; Weod, 558 U.S. at 302-03; Holsey, 694 F.3d at 1257.

Next, under § 2254(d)(1), a federal habeas court reviewing a
state court’s determination in a matter of federal law “should ask
whether the state court’s application of clearly established federal
law was objectively unreasonable.” Williams v. Taylor, 529 U.S.
362, 409 (2000). “[A]n unreasonable application of federal law is dif
ferent from an incorrect application of federal law.” Id. at 410 (em-
phasis in original). Even ifthe federal court concludes that the state
court applied federal law incorrectly, relief is appropriate only if
that application also is “objectively unreasonable.” Bell v. Cone, 535
U.S. 685, 694 (2002) (emphasis added). Thus, a state prisoner seek-
ing federal habeas relief must show that the state court’s ruling on
a matter of federal law “was so lacking in justification that there
was an error well understood and comprehended in existing law
beyond any possibility for fairminded disagreement.” Harrington v,
Richter, 562 1.S. 86, 103 (2011).

In Strickland, the Supreme Court established the federal
standard for claims of ineffective assistance of counsel. A petitioner
presenting a Strickland claim must demonstrate both that (1) coun-
sel’s performance was deficient, meaning that it “fell below an ob-
jective standard of reasonableness,” and (2) the petitioner was prej-
udiced by the deficient performance, i.e., there was “a reasonable
probability that, but for counsel’s errors, the result of the proceed-
ing would have been different.” Strickland, 466 U.S. at 687-88, 694.
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To show deficient performance, the petitioner “must establish that
no competent counsel would have taken the action that his counsel
did take.” United States v. Freixas, 332 ¥.3d 1314, 1319-20 (11th Cir.
2003) {(quoting Brownlee v. Haley, 306 Y.3d 1043, 1059 (11th Cir.
2002)). However, defense counsel "need not make meritless mo-
tions or lodge futile objections.” Brewster v. Hetzel, 913 ¥.3d 1042,
1056 (11th Cir. 2019).

To show prejudice, the petitioner must show not only that
counsel’s deficient performance may have had some effect on the
outcome of the proceeding but that counsel’s errors were “so seri-
ous” that the petitioner was deprived of a fair trial. Presnell v. War-
den, 975 ¥.3d 1199, 1205 (11th Cir. 2020) (quoting Richter, 562 U.S.
at 104}. Because both parts of the Strickland test must be satisfied,
we need not address the performance prong if the defendant can-
not meet the prejudice prong, or vice versa. Holladay v. Haley, 209
F.3d 1243, 1248 (11th Cir. 2000).

When we review a state court’s judgment on Strickland
claims as part of a habeas petition, our review standard is doubly
deferential because, in addition to deferring to state judgments re-
garding the sufficiency of counsel’s performance according to the
dictates of § 2254(d), federal courts must give counsel “the benefit
of the doubt.” Burt v, Titlow, 571 U.S. 12, 15 (2013). “There is a
strong presumption that counsel's performance falls within the
‘wide range of professional assistance,” and the petitioner “bears
the burden of proving that counsel’s representation was unreason-

able under prevailing professional norms and that the challenged
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action was not sound strategy.” Kimmelman v. Morrison, 477 U.S.
365, 381 (1986) {quoting Strickland, 466 U.S. at 689). Thus, when
Strickland’s deferential standard for measuring attorney perfor-
mance is viewed through the lens of the highly deferential standard
applied in § 2254 proceedings, they combine to produce a doubly
deferential form of review that asks only “whether there is any rea-
sonable argument that counsel satisfled Strickland’s deferential
standard.” Richter, 562 U.S. at 105. We have stated that this “dou-
ble deference” standard is doubly difficult for petitioners to over-
come and that it will therefore be a “rare case” in which an ineffec-
tive assistance claim denied on the merits in state court is found to
merit relief in a federal habeas proceeding. Gissendaner v. Seaboldt,
735 F.3d 1311, 1323 (11th Cir. 2013} (alteration adopted) {quoting
Evans v. Sec’y, Fla. Dep’t of Corr., 699 F.3d 1249, 1268 (11th Cir.
2012)).

Given our doubly deferential standard of review, see id—
and in light of our determination that the state postconviction
court was reasonable in determining that the parties in the charge
conference agreed to no “lessers” as to attempted robbery, not at-
tempted armed robbery—we conclude that the district court erred
in finding that Fletcher was ineffective because he was not deficient
in failing to object to the corresponding jury instructions, see Strick-
fand, 466 U.S. at 687—88; Freixas, 332 ¥.3d at 1319-20. And because
Fletcher’s performance was not deficient, we need not reach the
issue of prejudice. See Holladay, 209 ¥.3d at 1248,

Iv.
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For these reasons, we reverse and remand to the district

court for entry of judgment in favor of the Secretary.

REVERSED AND REMANDED.
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PER CURIAM:

The Petition for Panel Rehearing filed by the Appellee is
DENIED.



