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APPENDIX A
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Before CARSON, BALDOCK, and EBEL, Circuit Judges.

BALDOCK, Circuit Judge.

Federal law prohibits certain people from possessing firearms. 18 U.S.C.

§ 922(g). The portion of § 922(g) at issue in this appeal is subsection (g)(3). which
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in relevant part forbids any person “who is an unlawful user of ... any controlled
substance™ from possessing a firearm. A jury convicted Defendant Jonathan Morales
of violating § 922(g)(3). But post-trial, the district court granted Defendant’s motion
to dismiss the charge as violative of the Fifth Amendment’s Due Process Clause.
U.S. Const. amend. V. According to the district court, subsection (g)(3)’s phrase
“unlawful user” was unconstitutionally vague both on its face and as applied to the facts
underlying Defendant’s conviction. United States v. Morales-Lopez, 2022 W1 2355920
(D. Utah 2022) (unpublished). The Government appeals. Exercising jurisdiction
pursuant to 18 U.8.C. § 3731, we first hold, based on binding precedent, that the district
court erred in considering whether § 922(g)(3) was unconstitutional on its face. We
further hold, again based on binding precedent, that the district court erred in defermining
§ 922(g)(3) was unconstitutional as applied to Defendant’s criminal conduct.
Accordingly, we reverse and remand with instructions to reinstate the jury’s verdict.!
L

Let us begin with the facts established at trial. Defendant Morales and Jose
Amaya were partners in crime. On January 10, 2020, the two men were stealing firearms
and ammunition from the Sportsman’s Warchouse in Midvale, Utah during morming

business hours. Amaya served as point man and Defendant as lookout. Stere employees

U In United States v. Wilson, 420 U.S. 332, 344-45 (1975), the Supreme Court
explained: “[W]here appellate review would not subject the defendant to a second
trial, this Court has held that an order favoring the defendant could constitutionally
be appealed by the Government. . . . Since reversal on appeal would merely reinstate
the jury’s verdict, review of such an order does not offend the policy against multiple
prosecution.” In other words, “where there is no threat of either multiple punishment
or successive prosecutions, the Double Jeopardy Clause is not offended.” Id. at 344.
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observed the two men on security video and phoned police. While Amaya gathered the
ware, Defendant moved to the front of the store. Defendant exited the store and walked
west, away from the parking lot. Amaya’s Nissan Altima, in which the two suspects had
arrived, was parked across the street in a handicap space directly in front of the store.

Meanwhile, a number of officers responded to the call of a robbery in progress.
Dispatch informed officers that Defendant was leaving the store. Sergeant Chacon and
Officer Wathen arrived on scene about the same time. Sergeant Chacon “observed a
Hispanic male dressed in a black jacket, jeans, and a black hat which fit the description
given.” The two officers ordered Defendant to the ground and he complied. During a
Terry frisk, Officer Wathen recovered a loaded semiautomatic .40 caliber Smith &
Wesson Shield handgun from Defendant’s waistband.? Investigation revealed Amaya
had stolen the firearm found on Defendant from the same Sportsman’s Warchouse five
days earlier on January 5. Officer Wathen handcuffed Defendant and placed him in the
backseat of his patrol car.

About the same time, Oftficer Jonkman arrived on the scene and parked his vehicle
directly behind Amaya’s Nissan to “block it in.” While providing “over-watch security,”
Jonkman witnessed Defendant acting suspiciously. Officer Jonkman testified:

So I went back over by Officer Wathen’s patrol car. And shortly later I

noticed [Defendant]| in the back of the patrol car making some extreme

movements. To me it kind of worried me, believing that maybe . . .

somebody missed a weapon or something on him. But it looked like he
was trying to maneuver something.

% During this time, other responding officers were inside the Sportsman’s Warehouse
arresting Amaya and dispossessing him of stolen firearms and ammunition.
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So I actually moved myself to the front of the patrol car and spoke to other
officers and said, hey, something’s going on in there. And it was
determined that . . . [Defendant] was going to be taken out of the car and
another search be done. . . .

After he was taken out of the car, I noticed in between the back cushion of

the seat and the bottom cushion a plastic bag sticking out about two inches,

sticking out from in between the seats.

Between the cushions behind where Defendant had been sitting, Officer Jonkman
recovered a plastic baggy containing about 5.7 grams of methamphetamine. Detective
Davis testified that in his opinion, in the absence of other evidence or factors indicating
an intent to distribute, the 5.7 grams was intended for personal use. Officer Wathen
additionally testified that his standard practice was to inspect and clean the backseat of
his patrol car after an individual had occupied and vacated the seat. Wathen confirmed
no one other than Defendant had been in the backseat of his patrol car that day.

After securing Defendant and Amaya, officers tumed their attention to Amaya’s
Nissan Altima. Officer Bartholomew testified he saw what looked to be a glass pipe used
for smoking drugs in the vehicle’s center console. Once officers impounded the vehicle
and obtained a search warrant, they recovered the glass pipe which contained
methamphetamine residue. Officers also recovered a butane lighter and baggy containing
about 22.7 grams of methamphetamine from the driver’s door panel. This amount of
methamphetamine, according to Detective Davis, “without other factors or indicators,”
was “consistent with distribution.”

Two months later, while Defendant was in custody awaiting trial, Officer

Atkin interviewed him regarding a separate investigation apparently involving a drug
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house and a drug dealer named Jesus. During this conversation, Defendant admitted to
using drugs regularly in early December 2019, about a month prior to his arrest at the
Sportsman’s Warehouse. Defendant confirmed that he went to a house to use
methamphetamine on the day in question, but his memory was unclear because he had
been using and had not slept for a number of days. Defendant did not know who owned
the house. Defendant mentioned he was purchasing user amounts of methamphetamine
from Jesus around the same time. Defendant told Officer Atkin “yes, I have been—was
buying from him.” Defendant continued: “I would see [Jesus] on the street . . . there
were always people that I knew that would see me . . . , and they would ask me, ‘Hey,
you want some?’ I would say, ‘Yes.”” Defendant also told Officer Atkin that he had
smoked marijuana, still illegal in Utah, with Amaya at the latter’s invitation around
December 6.
IT.

At trial, the district court instructed the jury that an “unlawful user” of a controlled
substance as the language appears in § 922(g)(3) 1s an individual who “had been using a
controlled substance on a regular and ongoing basis at the time he was found to be in
possession of a fircarm.” After the jury retumned a verdict of guilty based on the
foregoing evidence, the district court granted Defendant’s motion to dismiss the
§ 922(g)(3) count because, in the court’s view, subsection (g)(3) was unconstitutionally
vague both on its face and as applied. Because the district court granted Defendant’s

motion to dismiss as a matter of law upon an uncontested trial record, we review both its
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constitutional rulings de novo. Unifed Stafes v. Wenger, 427 F.3d 840, 851 (10th Cir.
2005); see also United States v. Copeland, 921 F.3d 1233, 1241 (10th Cir. 2019).
A.

Addressing Defendant’s facial challenge first, we observe that for over a century
federal courts have adjudicated challenges to the constitutionality of penal statutes by
relying on the general rule that a defendant to whose conduct a statute clearly applies
may not pose a facial challenge to the statute. See, e.g., Broadrick v. Oklahoma, 413 U.S.
601, 610 (1973) (citing cases). In other words, “[a] plaintiff who engages in some
conduct that is clearly proscribed cannot complain of the vagueness of the law as applied
to the conduct of others.” Holder v. Humanitarian Law Project, 561 U.S. 1, 20 (2010)
(quoting Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 495 (1982)).
Even where a statute threatens to chill the fundamental right to speech, a “plaintiff whose
speech is clearly proscribed cannot raise a successful vagueness claim” to the face of the
statute. FExpressions Hair Design v. Schneiderman, 581 U.S. 37, 48 (2017) (quoting
Holder, 561 U.S. at 20).

All this makes perfectly good sense. The “first essential of due process of law” is
grounded in the principle that where a person of ordinary intelligence may reasonably
understand that the law proscribes his own conduct, criminal responsibility justifiably
may follow. United States v. Davis, 139 S. Ct. 2319, 2325 (2019). “Void for vagueness
simply means that criminal responsibility should not attach where one could not
reasonably understand that his contemplated conduct is proscribed.” Parker v. Levy, 417

U.S. 733, 757 (1974) (quoting United States v. Harriss., 347 U.S. 612, 617 (1954)).
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After all, why should one to whom application of a statute is plainly constitutional be
allowed to attack the law for the reason that it might be unconstitutionally vague when
applied to hypothetical facts not before the court?

Where the text of a statute applies to a violator’s conduct, either by its plain
language or “settled interpretations,” these “violators certainly are in no position to say
that they had no adequate advance notice that they would be visited with punishment.
They are not punished for violating an unknowable something.” United States v. Lanier,
520 U.S. 259, 267 (1997) (internal brackets, ellipses, and quotation marks omitted). As
the Supreme Court has explained: “Embedded in the traditional rules governing
constitutional adjudication is the principle that a person to whom a statute may
constitutionally be applied will not be heard to challenge that statute on the ground that it
may conceivably be applied unconstitutionally to others, in other situations not before the
Court.” Broadrick, 413 U.S. at 610 (emphasis added). We have long heeded this
admonition.

Consider Unifed States v. Reed, 114 F.3d 1067 (10th Cir. 1997), where we
addressed the very same facial challenge to § 922(2)(3) that confronts us today. We
applied this traditional rule of constitutional adjudication to conclude that a vagueness
challenge to § 922(g)(3) “cannot be aimed at the statute on its face but must be limited to
the application of the statute to the particular conduct charged.” Id at 1070. We
explained the traditional rule applied “except in those rare instances where a legislature
has enacted a statute which is so totally vague as to ‘proscribe[] no comprehensible

course of conduct at all.”” Jd at 1070 n.1 (emphasis added) (quoting Unifed States v.
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Powell, 423 U.S. 87, 92 (1975)). But, we reasoned, § 922(g)(3) was not such a statute
because it was “susceptible of a construction which would avoid the vagueness problem.”
Id at 1071.

Although our decisions in this area have not wavered from these principles of
construction, the district court had a different perspective. In Johnson v. Unifed States,
576 U.S. 391 (2015), the Supreme Court held that the residual clause of the Armed
Career Criminal Act, 18 U.S.C. § 924(e)(2)(B), specifically its definition of a “violent
felony,” was unconstitutionally vague for the purpose of sentencing enhancement. The
district court became the first and to date only federal court to read Johnson as
overturning a significant number of Supreme and Circuit Court precedents and telling us
facial challenges to criminal statutes are now readily available to defendants. Aorales-
Lopez, 2022 WL 2355920, at *5 (opining that Johnson “‘allows a defendant to bring a
facial challenge without regard to the particular facts of his case”). But neither Johnson
nor its progeny can reasonably be read to support the district court’s conclusion.’
Sessions v. Dimaya, 138 S. Ct. 1204 (2018) (holding a residual clause, 18 U.S.C. § 16(b),
defining “crime of violence” unconstitutionally vague), United States v. Davis, 139 S. Ct.

2319 (2019) (holding a residual clause, 18 U.S.C. § 924(c)(3XB), defining “crime of

viclence” unconstitutionally vague).

3 The Circuit Courts of Appeals to have addressed the question are uniform in their
rejection of the district court’s view. At least seven Circuits have stated that Johnson
did not affect the traditional rule that a facial vagueness challenge cannot be lodged
against a statute. Rather, a vagueness challenge requires application of the statute to the
facts of the particular case. See United States v. Lewis, _ F. Supp. 3d __, 2023
WL 4604563, at *3 (S.D. Ala. 2023) (citing decisions from the Fourth, Fifth,
Seventh, Eighth, Ninth, Tenth, and Federal Circuits).
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The explanation is straightforward. These Supreme Court cases applied the so-
called “categorical approach” to address the constitutionality of residual clauses
providing for sentencing enhancements. See Taylor v. United States, 495 U.S. 575, 600
(1990). Under the categorical approach, a court assesses whether a crime qualifies for an
enhanced sentence “in terms of how the law defines the offense and not in terms of how
an individual offender might have committed it on a particular occasion.” Johnson, 576
U.S. at 596 (internal quotation marks omitted). To determine whether the crime with
which a defendant was charged was subject to a sentencing enhancement under the
residual clauses, courts “had to disregard how the defendant actually committed his
crime. Instead, [courts] were required to imagine the idealized ‘ordinary case’ of the
defendant’s crime and then guess whether . . . [the level of risk specified by the residual
clause] would attend its commission.” Davis, 139 S. Ct. at 2326 (emphasis added).
These Supreme Court decisions “teach that imposition of criminal punishment can’t be
made to depend on a judge’s estimation of the degree of risk posed by a crime’s imagined
‘ordinary case.”” Id.

Section 922(g)(3) has little in common with the respective residual clauses at issue
in Johnson, Dimaya, and Davis. Such clauses are sui generis. Unlike § 922(¢)(3), the
residual clauses at issue in these Supreme Court decisions, as a matter of statufory
construction, did not permit the Court to apply the clauses’ proscribed cotrse of conduct
to the actual facts of the defendant’s case. This is the critical distinction between those
cases and the present one. In a routine vagueness challenge such as presented here, a

court applies a statutory prohibition to the defendant’s “real-world” conduct. Because the
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residual clauses in Johnson, Dimaya, and Davis did not permit the district court to
consider the defendants’ actual conduct to determine the propriety of a sentencing
enhancement, the traditional rule that a defendant to whose actual conduct a statute
clearly applies may not successfully challenge it for vagueness is entirely beside the
point. The Supreme Court’s observation in Davis, 139 S. Ct. at 2327, confirms our
conclusion: “[A] case specific approach would avoid the vagueness problems that
doomed the statutes in Johmson and Dimaya. In those cases, we recognized that there
would be no vagueness problem with asking a jury to decide whether a defendant’s ‘real-
world conduct’ created [the modicum of risk of physical violence called for by the
residual clauses].”

Understandably then, neither Johnson, Dimaya, nor Davis had reason to address,
let alone question, the indelible rule that a defendant whose own conduct is clearly
prohibited by a penal statute cannot pose a facial challenge to the statute. The district
court misread Johmson to “allow[] the defendant . . . to mount a facial attack on the
residual clause without any showing that it was unconstitutional as applied to him.”
Morales-Lopez, 2022 WL 2355920, at *4 (emphasis added). The Supreme Court was
quite clear, however, that the residual clause as Congress wrote it did not permit the
Court to consider the facts underlying the defendant’s crime. Johnson, 576 U.S. at 603—
04. And neither did the residual clauses in Dimaya or Davis. Dimaya, 138 S. Ct. at
121618 (plurality); Davis, 139 S. Ct. at 2327-29.

In reaching its conclusion, the district court relied on the Supreme Court’s

statement in Johnson that, contrary to language in some of its earlier opinions, a
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purportedly vague statute is not necessarily constitutional on its face “merely because
there is some conduct that clearly falls within the provision’s grasp.” Johmson, 576 U.S.
at 602. According to the district court, “[blecause Joknson clarified that a statute can be
facially void even if it could be constitutional under some factual scenarios, it stands to
reason that defendants are no longer required to show that a statute is unconstitutional as
applied to the facts of their cases.” Morales-Lopez, 2022 WL 2355920, at *4. But we
explained in 303 Creative LLC v. Elenis, 6 F.4th 1160, 1190 (10th Cir. 2021), rev’d on
other grounds, 143 S. Ct. 2298 (2023), a decision the district court never referenced, that
the Court’s language in Johnson “described the standard for determining whether a
statute is, as a matter of law, unconstitutionally vague—not the standard for determining
when a party may bring a vagueness challenge.”

In other words, the Joknuson Court’s view that a statute need not be
unconstitutional in all its applications for the statute to be vague on its face addresses
what a defendant must show, or perhaps more accurately need not show, to wage a
successful facial challenge where available. This bears upon a defendant’s burden of

proof. This says nothing about who may raise a facial challenge.* We opined as much in

4 Prior to the district court’s decision, the three Circuit Courts to have addressed the
matter post Johnson effectively rejected the district court’s reasoning and upheld the
traditional rule of constitutional construction in cases involving facial challenges to
§922(g)3).  United States v. Hasson, 26 F.4th 610, 619 (4th Cir. 2022)
(“Johnson|‘s] . . . rejection of the vague-in-all-its-applications standard does not
undermine the rule prohibiting defendants whose conduct a statute clearly proscribes
from bringing vagueness challenges.”); United States v. Cook, 970 F.3d 866, 877 (7th
Cir. 2020) (“Johnson did not alter the general rule that a defendant whose conduct is
clearly prohibited by a statute cannot be the one to make a facial vagueness
challenge.”); United Stafes v. Bramer, 832 F.3d 908, 909 (8th Cir. 2016) (Per
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Elenis, where we concluded the district court “correctly relied on Expressions Hair
Design [137 S. Ct. at 1151-52] . . ., a case decided after Johnson, in which the Supreme
Court reaffirmed that ‘a plaintiff whose speech is proscribed cannot raise a successful
vagueness claim.””® FElenis, 6 F.4th at 1190. If this is true in the First Amendment
context, surely it is true in other contexts not calling for application of the “categorical
approach.”

In sum, the district court erred when it considered Defendant’s facial challenge to
§ 922(g)3) based upon its view that the Supreme Court in Johnson upended the
traditional rule that a defendant whose conduct is clearly prohibited by a statute cannot
pose a facial challenge to the statute while ignoring his own conduct. The Supreme Court
does not lightly overtumn its own precedents and certainly not with language that—if the
district court’s reading of Joknson were to prevail—could only be described as cryptic.
Any change to a canon that the Supreme Court has “[e]mbedded in the traditional rules of

constitutional adjudication,” Broadrick, 413 U.S. at 610, and whose foundation rests in

Curiam) (“Though [after Johnson a defendant] need not prove that § 922(2)(3) is
vague in all its applications, our case law still requires him to show that the statute is
vague as applied to his particular conduct.”). Both the Fourth and Seventh Circuits’
decisions, in particular, explain in much detail why today we reach a result consistent
with their own. We do not create circuit splits without “sound reason” to do so and
most assuredly no such reason exists in this case. United States v. Thomas, 939 F.3d
1121, 1130-31 (10th Cir. 2019).

* The Supreme Court’s decision in Elenis did not address this point. Making the
district court’s failure to reference our decision in Elenis all the more puzzling is the
fact that at the time the district court rendered its opinion in the present case, the
Supreme Court had not yet rendered its decision in Elenis, thus making the entirety
of our decision in Elenis still good law at that peint—and clearly binding on the
district court.
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years of Supreme Court precedent must come in no uncertain terms from the Supreme
Court itself. To tell us when its longstanding precedents, precedents on which inferior
federal courts have long relied, are no longer good law is the sole prerogative of the
Supreme Court. State Oil Co. v. Khan, 522 U.S. 3, 20 (1997) (“[I]t is this Court’s
prerogative alone to overrule . . . its precedents.”).

B.

This leaves us with Defendant’s as-applied challenge to § 922(g)3). The district
court recognized it need not reach Defendant’s as-applied challenge after ruling the
statute was unconstitutionally vague on its face. The court continued on, however,
explaining that “if forced to review [§ 922(g)(3)] under an as-applied challenge, the court
would find the statute is vague as applied to [Defendant’s] conduct because the statute
does not provide adequately clear notice to an ordinary person that possessing a gun five
weeks after using drugs is prohibited conduct.” Morales-Lopez, 2022 WL 2355920, at
*12. According to the district court, the Government presented no evidence at trial that
Defendant “actually used drugs at any point in the five weeks leading up to his arrest.”
Id The entirety of the trial evidence and reasonable inferences to be drawn therefrom,
properly considered in view of the governing law, however, tell a different tale.

“When the validity of a[] [statute] is drawn in question, and even if a serious doubt
of constitutionality is raised, it is a cardinal principle that [courts] will first ascertain
whether a construction of the statute is fairly possible by which the question may be
avoided.” Crowell v. Benson, 285 U.S. 22, 62 (1932). To narrow the meaning of “user”

and eliminate the risk that § 922(g)(3) could be vague in its application, federal appeals
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courts, consistent with our view in Reed that the statute was susceptible to a narrowing
construction, 114 F.3d at 1071, have interpreted § 922(g)(3) so a defendant may be
convicted thereunder only if the Government “introduced sufficient evidence of a
temporal nexus between the drug use and firearm possession.” United States v. Edwardls,
540 F.3d 1156, 1163 (10th Cir. 2008); see also United States v. Carnes, 22 F.4th 743,
747-49 (8th Cir. 2022); United States v. Cook, 970 F.3d 866, 878—80 (7th Cir. 2020). In
United States v. Bennett, 329 F.3d 769, 778 (10th Cir. 2003), we held that the defendant’s
“regular and ongoing use of . . . methamphetamine during the same time as his firearm
possession qualified him as an ‘unlawful user of a controlled substance.”” (intemal
brackets and ellipses omitted). Defendant does not suggest the district court improperly
instructed the jury by telling it that to conviet him under § 922(g)(3), it had to find his use
of controlled substances “regular and ongoing” at the time he possessed the stolen
firearm. So the question becomes just this: Where “use” is defined as “regular and
ongoing,” whether a person of ordinary intelligence would understand that Defendant’s
conduct could constitute a violation of § 922(g)(3).

We begin by considering Defendant’s post-arrest interview with Officer Atkin.
This interview revealed that Defendant, based both on how he described procuring and
using methamphetamine, was a serious drug user four or five weeks before he and
Amaya attempted to rob the Sportman’s Warehouse on January 10. Defendant admitted
buying drugs from Jesus as well as other individuals he ran into in the neighborhood in
December 2019: “[TThere were always people that I knew that would see me . . ., and

they would ask me, ‘Hey, you want some?” I would say, ‘Yes.”” (emphasis added). The
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fact that people “always” solicited Defendant to buy drugs and he accepted their
solicitations certainly suggest that Defendant’s drug use was regular and ongoing in
December 2019. That Defendant did not know the owner of the house where he went to
ingest methamphetamine around the relevant time only bolsters our conclusion.
Defendant admitted his memory was unclear because he had been using drugs and had
not slept for a number of days.

Now let us move forward one month to January 2020 and consider the evidence of
Defendant’s drug use uncovered on the day of his arrest—evidence the district court
apparently overlooked. Amaya and Defendant drove to the Sportsman’s Warehouse in
the former’s Nissan Altima. Inside the vehicle, investigators located over 22 grams of
methamphetamine and a lighter in the driver’s door panel. In the center console,
investigators recovered a pipe with methamphetamine residue. Make of this evidence in
isolation what you will because from this point forward things only get worse for
Defendant. The elephant in the room is the 5.7 grams of methamphetamine uncovered in
the backseat of Officer Wathen’s patrol car directly behind where Defendant had been
sitting after he was placed in custody. Even the district court recognized that Defendant
possessed the methamphetamine before unloading it in the backseat of Officer Wathen’s
squad car. Morales-Lopez, 2022 WL 2355920, at *12 (“[T]he same day he was arrested
at Sportsman’s Warehouse, [Defendant] possessed methamphetamine.”). And what was
Defendant’s reason for possessing the methamphetamine? Based on his training and
experience, Detective Davis testified that the amount of methamphetamine Defendant

possessed at the time of his arrest was for personal use.
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Considering the foregoing evidence in its entirety, Defendant’s December 2019
drug use appears to have been still regular and ongoing as of January 10, 2020, when he
was arrested. The district court opined that the Government presented ne evidence
Defendant “actually used drugs at any point in the five weeks leading up to his arrest.”
Id. But the court’s apparent insistence on direct evidence is mistaken. We simply cannot
ignore the reasonable inferences to be drawn from the circumstantial evidence
presented—inferences that could well lead a reasonable person to conclude Defendant’s
drug use was regular and ongoing at the time he possessed a stolen firearm. Our words in
Edwards, 540 F.3d at 1162, fit perfectly: “While . . . the Government did not introduce
specific, direct evidence pinpointing precise dates on which Defendant used drugs, the
evidence introduced at trial supported a reasonable inference that Defendant was a user of
controlled substances during all relevant times.” See also Bennett, 329 F.3d at 776 (“[A]
court may use evidence of a defendant’s unlawful use of drugs while on bond to infer he
was a user at the time he possessed a firearm.”).

It Defendant’s regular and ongoing use of methamphetamine in December 2019
was no longer regular and ongoing at the time of his arrest, why did he arrive to rob a gun
store in a vehicle with a man he had used drugs with just the previous month and that
contained not only methamphetamine and a lighter, but, sitting in the center console in
plain view, a pipe with methamphetamine residue? And most importantly of all, what
was Defendant doing with a user amount of methamphetamine on his person at the time

of his arrest? People do not carry methamphetamine on their persons absent an intention



18a

to use or distribute, or both. The uncontested evidence in this case was that the amount
Defendant possessed was intended for personal use.

The dispositive point of all this is that § 922(g)(3)’s phrase “unlawful user of . . .
any controlled substance” is clear in its application to Defendant’s conduct. The facts
presented at trial, coupled with reasonable inferences drawn from those facts, could
support the conclusion that Defendant was an “unlawful user” of methamphetamine, one
whose use was “regular and ongoing,” while in possession of a stolen firearm on January
10. Because the Government introduced sufficient evidence of the requisite temporal
nexus between Defendant’s drug use and firearm possession, Defendant’s as applied
challenge must fail.

L

Accordingly, the judgment of the district court dismissing the § 922(g)(3) charge
against Defendant as violative of the Fifth Amendment’s Due Process Clause is
REVERSED. This matter is REMANDED to the district court with instructions to

reinstate the jury’s verdict and proceed accordingly.
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Appendix B

Order Granting in Part and Denying
in Part Motion for Acquittal

Case 2:20-cr-00027-JNP  Document 183 Filed 06/30/22 PagelD.1482 Page 1 of 27

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

UNITED STATES OF AMERICA,
ORDER GRANTING IN PART AND

Plaintiff, DENYING IN PART MOTION FOR
ACQUITTAL
v.
JONATHAN ALEXANDER Case No. 2:20-¢r-00027-JNP

MORALES-LOPEZ,
District Judge Jill N. Parrish
Defendant.

INTRODUCTION
Before the court is a Motion for Acquittal and to Dismiss Count III of the Indictment
(ECF Nos. 155 & 156) filed by Defendant Jonathan Alexander Morales-Lopez (“Morales™). For
the reasons set forth herein, the court GRANTS IN PART and DENIES IN PART Morales’s
Motion.
BACKGROUND
On January 10, 2020, Morales arrived at a Sportsman’s Warehouse store together with
Jose Luis Amaya (“Amaya”), a co-Defendant in this case. The pair arrived in Amaya’s vehicle, a
Nissan Altima, and parked in a handicapped stall close to the entrance. A loss prevention
specialist for Sportsman’s Warechouse, who was at the store when Amaya and Morales arrived,
testified at trial that based on his experience, persons attempting to steal from the store often park

in handicapped stalls in order to quickly leave the premises.
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Case 2:20-cr-00027-JNP  Document 183 Filed 06/30/22 PagelD.1483 Page 2 of 27

The two entered the store and perused a used firearm display together. Sportsman’s
Warehouse employees surveilled the pair using a moveable “SkyCam,” along with stationary
surveillance cameras. The duo split up. Amaya retrieved some ammunition from a store shelf and
placed it into a bag he was carrying. He returned to the used gun display, a cabinet with a glass
door that appeared in surveillance video to be locked. Amaya forced the door open and removed
four guns.

Around the time Amaya removed the guns from the cabinet, Morales made his way to the
front of the store. Sportsman’s Warehouse employees quickly alerted police that Morales was
leaving the store. Shortly after Morales exited the store, police officers detained and arrested
him. Officers found a loaded Smith and Wesson .40 caliber “Shield” handgun in Morales’s
waistband. Five days earlier, on January 5, 2020, Amaya had entered the same Sportsman’s
Warehouse and stolen the Shield handgun possessed by Morales. After detaining Morales,
officers then entered the store and arrested Amaya. Upon searching his person, they found the
ammunition he had taken from the shelf, four firearms he had taken from the locked cabinet, and
a loaded Beretta 9 mm handgun that he had brought with him to the store.

Officers subsequently searched the Nissan Altima. They found several rounds of
Winchester .40 caliber ammunition in the passenger side door. The ammunition matched the
ammunition loaded in Morales’s Shield handgun. Officers also found a safe containing loose
rounds of Winchester .40 caliber ammunition, an empty box for Winchester .40 caliber
ammunition, and firearms that Amaya had previously stolen from Sportsman’s Warchouse.
Officers recovered approximately 22 grams of methamphetamine from the vehicle along with a
pipe containing methamphetamine residue. Additionally, they discovered approximately 5.7

grams of methamphetamine on the backseat of the patrol vehicle where police had placed
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Morales. An expert for the Government testified at trial that 5.7 grams of methamphetamine,
without further indicia of an intent to distribute, is an amount indicative of personal use.

Amaya was charged with and indicted for four criminal violations. Morales was also
charged with and indicted for four criminal violations: Count III: Violation of 18 U.S.C.
§ 922(g)(3)—Unlawful Drug User in Possession of a Firearm; Count IV: Violation of 18
U.S.C. § 922(j)>—Possession of a Stolen Firearm; Count V: Violation of 18 U.S.C. § 922(j)—
Possession of Stolen Firearms; and Count VI: Violation of 21 U.S.C. § 841(a)(1)—Possession of
Methamphetamine with Intent to Distribute.

On March 24, 2020, West Valley City police officers interviewed Morales at the Tooele
County Jail in connection with a robbery and murder unrelated to the charges in this case. During
the interview, he admitted to buying and using drugs in late 2019. He stated that drug dealers
would see him on the street and, recognizing him as someone who had previously used drugs,
ask if he wanted to purchase drugs. The relevant portions of the audio of this interview were
played at trial and received as an exhibit.

Prior to trial, the Government dismissed Counts V and VL. Morales stood trial only on
Counts IIT and IV. The jury convicted him on both counts. Morales now moves for acquittal on
both counts, arguing that there was insufficient evidence for the jury to convict. He also argues
that the Count III statute, 18 U.S.C. § 922(g)(3), is void for vagueness, thus compelling the court
to vacate his conviction on that count.

DISCUSSION

Morales moves for a judgment of acquittal as to both Counts III and IV, arguing that no

reasonable jury could have convicted him of these offenses based on the evidence presented at

trial. He also argues that his conviction under Count III violates the Second, Fifth, and Eighth
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Amendments to the Constitution because § 922(g)(3) is unconstitutionally vague and therefore
invalid.! The court considers the latter argument first, then turns to the sufficiency of the
evidence upon which the jury convicted Morales.

L Constitutionality of § 922(g)(3)

Section 922(g)(3) prohibits any person “who is an unlawful user of or addicted to any
controlled substance” from possessing a firearm. Morales argues that §922(g)(3) is
unconstitutionally vague, in violation of the Fifth Amendment’s Due Process clause, both on its
face and as applied to him.

A. Propriety of a Facial Challenge

The Government contends that Morales may not bring a facial challenge to § 922(g)(3),
arguing that he is limited to an as-applied challenge. Morales responds that facial attacks are rare
but permissible where a statute is tainted by “hopeless indeterminacy.” Johnson v. United States,
576 U.S. 591, 598 (2015).

In support of its position, the Government cites Unifed States v. Reed, 114 F.3d 1067
(10th Cir. 1997). In Reed, the defendant was indicted on five counts of being an unlawful drug
user in possession of a firearm under § 922(g)(3). /d. at 1068. The defendant moved to dismiss
the counts, arguing that § 922(g)(3) was unconstitutionally vague. /d. The district court agreed,
purported to assess the constitutionality of the statute “in light of the particular facts,” and
dismissed the five counts of the indictment. /d. at 1069. The Tenth Circuit reversed, explaining
that

[n]otwithstanding the important values protected by the vagueness
doctrine, as the district judge correctly recognized|,] the doctrine’s

! Because the court concludes that § 922(g)(3) violates the Fifth Amendment’s guarantee of due
process, it does not address Morales’s Second and Eighth Amendment arguments.
4
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application is limited when invoked in a context such as this which
does not implicate First Amendment values. A vagueness challenge
in this context cannot be aimed at the statute on its face but must
be limited to the application of the statute to the particular conduct
charged.

Id. at 1070 (citations omitted). The court noted that “[t]his is so except in those rare instances
where a legislature has enacted a statute which is so totally vague as to ‘proscribe[] no
comprehensible course of conduct at all.”” Jd. at 1070 n.1 (citation omitted). The court held that
because the defendant’s motion to dismiss was based on the Government’s proffer of facts, and
not on the facts as they emerged at trial, the district court erred in considering the challenge. In
other words, because the district court’s decision was not based on the facts of the case, the Tenth
Circuit concluded that it did not constitute an “as-applied” analysis but rather a facial one, and
that it was therefore inappropriate. /d. at 1070.

But developments in Supreme Court caselaw in the intervening years have called into
question the categorical rule recited in Reed. Johnson v. United States presented the Supreme
Court with a facial vagueness challenge to the “residual clause”—so called because it swept up
violent felonies not specifically named in the statute—of the Armed Career Criminal Act of 1984
(“ACCA™), 18 U.S.C. § 924(e)(2)(B). 576 U.S. at 593-95. The ACCA imposed a sentence
enhancement for certain persons, such as convicted felons, who were convicted of shipping,
receiving, or possessing a firearm and who had committed a “violent felony.” Id. at 593. The
residual clause defined a violent felony as a crime that “involve[d] conduct that presents a
serious potential risk of physical injury to another.” 18 U.S.C. § 924(e)(2)(B)(ii).

The Supreme Court had previously held that the ACCA’s residual clause required courts
to apply a “categorical approach” when deciding whether a given crime fell within the residual

clause’s grasp. See Tayior v. United States, 495 U.S. 575, 600 (1990). The categorical approach
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required courts “to picture the kind of conduct that the crime involves in ‘the ordinary case,” and
to judge whether that abstraction presents a serious potential risk of physical injury.” Johnson,
576 U.S. at 596 (citation omitted). But in Johnson, the court concluded that the residual clause’s
“indeterminacy’ rendered it unconstitutionally vague because it “both denie[d] fair notice to
defendants and invite[d] arbitrary enforcement by judges.” /d. at 597.

Importantly for this case, the Court explained that a statute may be unconstitutionally
vague on its face even if it is not vague in every potential application. 7d. at 602 (“[A]lthough
statements in some of our opinions could be read to suggest otherwise, our holdings squarely
contradict the theory that a vague provision is constitutional merely because there is some
conduct that clearly falls within the provision’s grasp.”). The Court’s explanation expanded the
set of statutes potentially subject to a facial vagueness challenge; prior to Johnson, many courts
had interpreted Supreme Court caselaw to hold that a eriminal statute could only be declared
unconstitutionally vague on its face if it was vague in all of its applications. See, e.g., United
States v. Salerno, 481 U.S. 739, 745 (1987) (“A facial challenge to a legislative Act is, of course,
the most difficult challenge to mount successfully, since the challenger must establish that no set
of cireumstances exists under which the Act would be valid.”).2 But Johnson left no doubt that a
criminal defendant no longer must show that a statute is unconstitutional as applied to every
possible set of facts in order to succeed on a facial vagueness challenge. See Johnson, 576 U.S.

at 624-25 (Alito, J., dissenting) (recognizing that the majority upended the rule that “a statute is

? The Tenth Circuit, even prior to Johnson, questioned whether the Supreme Court’s statement in
Salerno required a challenger to show that a statute was vague in all of its applications. See, e.g.,
Hernandez-Carrera v. Carlson, 547 F.3d 1237, 1255 (10th Cir. 2008) (“[W]e have left undecided
whether a plaintiff making a facial challenge must ‘establish that no ser of circumstances exists
under which the Act would be valid . .. .”” (citation omitted)). Johnson clarified that a challenger
need not make such a showing.

6
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void for vagueness only if it is vague in all its applications™); United States v. Cook, 970 F.3d
866, 876 (7th Cir. 2020) (“It is true that Johnson puts to rest the notion—found in any number of
pre-Johnson cases—that a litigant must show that the statute in question is vague in all of its
applications in order to successfully mount a facial challenge.”).

In other words, the Government’s ability to point to some conduct clearly prohibited by a
statute will not save the statute’s constitutionality. See Johnson, 576 U.S. at 602-603 (“[W]e
have deemed a law prohibiting grocers from charging an ‘unjust or unreasonable rate” void for
vagueness—even though charging someone a thousand dollars for a pound of sugar would surely
be unjust and unreasonable . . . . We have similarly deemed void for vagueness a law prohibiting
people on sidewalks from ‘conduct[ing] themselves in a manner annoying to persons passing
by’—even though spitting in someone’s face would surely be annoying.” (citing {/nited States v.
L. Cohen Grocery Co., 255 U.S. 81, 89 (1921), Coates v. Cincinnati, 402 U.S. 611, 611, 616
(1971))). Thus, the Reed court’s declaration that facial challenges only apply to those statutes
that are so vague as to “proscribe no comprehensible course of conduct at all” is no longer good
law because a statute can proscribe some comprehensible conduct and nevertheless be
unconstitutionally vague. Reed, 114 F.3d at 1070 n.1 (alteration and citation omitted).

Prior to Johnson, courts—acting under the general rule that a statute is void for
vagueness only if it is vague in all its applications—only allowed as-applied, not facial,
vagueness challenges to criminal statutes. If a court found a challenged statute constitutional as
applied to the facts at hand, it had no reason to consider a facial vagueness argument because the
constitutionality of the statute would be saved. Because Joknson clarified that a statute can be
facially void even if it could be constitutional under some factual scenarios, it stands to reason

that defendants are no longer required to show that a statute is unconstitutional as applied to the
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facts of their cases. This conclusion must follow because even if a defendant failed to show that a
statute is unconstitutional as applied to his facts, the statute may nonetheless be vague on its face
under Johnson. As the Johnson court explained, “[i]t seems to us that the dissent’s supposed
requirement of vagueness in all applications is not a requirement at all, but a tautology: If we
hold a statute to be vague, it is vague in all its applications . . . .” Johnson, 576 U.S. at 603. From
this it follows that a criminal defendant need not show the statute in question is vague as applied
to the particular facts of his case in order to mount a vagueness challenge—if it is vague, then it
is vague even if the defendant’s conduct arguably falls under its reach. The Supreme Court’s
opinion in Johnson itself underscores this point: The Court allowed the defendant in that case to
mount a facial attack on the residual clause without any showing that it was unconstitutional as
applied to him.? 7d.; see also Sessions v. Dimaya, 138 8. Ct. 1204 (2018) (considering a facial
challenge without requiring an as-applied challenge).

The Government correctly observes that other courts confronted with facial vagueness
challenges to § 922(2)(3) after Johnson have declined to extend Johnson's reasoning outside of
the context of the ACCA’s residual clause and have therefore declined to consider facial
challenges to the provision. See United States v. Cook, 970 F.3d 866, 87278 (7th Cir. 2020);

United States v. Bramer, 832 F.3d 908, 909-10 (8th Cir. 2016), United States v. Hasson, 26 F.4th

3 As other courts have observed, the Supreme Court allowed facial challenges in non-First
Amendment cases even prior to Johnson without considering the constitutionality of the laws in
question as applied to the respective defendants. See Cook, 970 F.3d at 873 (collecting cases).
Perhaps the Tenth Circuit in Reed interpreted such cases to mean that facial challenges could
only be brought where a law “proscribe[d] no comprehensible course of conduct at all.” 114 F.3d
at 1070 n.1 (eitation omitted). Even if this were the case before Johnson, it is no longer. The
Supreme Court in Johnson did not make a finding that the ACCA’s residual clause proscribed no
course of conduct at all before allowing a facial challenge; rather, the Court held it to be facially
vague even though some conduct clearly fell within its terms. Johnson, 576 U.S. at 602-03.

8
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610 (4th Cir. 2022); United States v. Crow, No. 19-20057-01-DDC, 2020 WL 4335004, at *2-3
(D. Kan. July 28, 2020). These courts continue to impose the requirement that a defendant first
show that the statute is vague as applied to the facts of her case before she may mount a facial
challenge. But, as explained below, the court is not persuaded, nor bound, by these cases.

i Bramer and Hasson

In Bramer, the defendant brought a facial challenge to § 922(g)(3). The Eighth Circuit,
recognized that under Johnson, a defendant must no longer show there are no set of
circumstances under which a law is valid in order to succeed on a facial vagueness challenge.
Bramer, 832 F.3d at 909. But it explained that although the defendant “need not prove that
§ 922(g)(3) is vague in all its applications, our case law still requires him to show that the statute
is vague as applied to his particular conduct.” 7d. It therefore declined to consider his facial
challenge.

Similarly, Hasson involved a defendant who explicitly conceded that “his conduct ‘falls
squarely within the confines of [Section 922(g)(3)].””” Hasson, 26 F.4th at 616 (citation omitted).
In that context, the court held that “Johnson and Dimaya’s rejection of the vague-in-all-its-
applications standard does not undermine the rule prohibiting defendants whose conduct a statute
clearly proscribes from bringing vagueness challenges.” Jd. at 619. In other words, Hasson
stands for the proposition that “a defendant whose conduct is clearly prohibited by a statute
cannot be the one to make a facial vagueness challenge.” /d. at 620-21 (citation omitted).

But this reasoning raises a logical quandary. If a criminal defendant must bring a
successful as-applied challenge to a statute before asserting a facial one, it is unclear how one
could ever bring a facial challenge. If a court finds the statute unconstitutional as applied to the

defendant’s facts, the facial vagueness challenge becomes moot. And under the Bramer and
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Hasson courts’ logic, if the defendant is unsuccessful in showing the statute is unconstitutional as
applied to him, then he cannot mount a facial challenge. See United States v. Stupka, 418 F.
Supp. 3d 402, 407 (N.D. Iowa 2019) (noting this quandary). As explained above, the Johnson
court did not require the Defendant to show that the ACCA’s residual clause was unconstitutional
as applied to him and it still considered and ruled upon his facial challenge. Nor did the fact that
some conduct clearly fell within a provision’s grasp render the provision constitutional. Johnson,
properly applied, resolves the quandary presented by Bramer, Hasson, and other cases applying
the old rule—it allows a defendant to bring a facial challenge without regard to the particular
facts of his case.
ii. Cook

In Cook, the Seventh Circuit likewise declined to consider a facial challenge to
§ 922(2)(3). The court recognized that “Johnson puts to rest the notion—found in any number of
pre-Johnson cases—that a litigant must show that the statute in question is vague in alf of its

s

applications in order to successfully mount a facial challenge,” and that “Johnson likewise
rejects the notion that simply because one can point to some conduct that the statute undoubtedly
would reach is alone sufficient to save it from a vagueness challenge.” Cook, 970 F.3d at 876.
But it distinguished Johnson because the ACCA’s residual clause specifically required courts to
look to the “archetypal version” of the offense in question. /d The Cook court reasoned that
§ 922(g)(3), unlike the ACCA, does not “call for [courts] to engage in any abstract analysis,”
rather, it requires courts “to apply the statutory prohibition to a defendant’s real-world conduct.”
1d.

In support of its conclusion, the Cook court cited a post-Johnson Supreme Court decision,

United States v. Davis, 139 S. Ct. 2319, 2327 (2019), in which the majority explained that a

10
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“case-specific approach would avoid the vagueness problems that doomed the statute[] in
Johnson . . . .” The Cook court correctly notes that the Johnson Court reasoned that the residual
clause would not be vague if it required courts to determine whether a defendant’s actual
conduct, rather than the “typical” or “idealized” version of an offense, created a “serious
potential risk of physical injury to another.” Johnson, 576 U.S. at 593, 602-04. The Court in
Davis concluded that similar language in 18 U.S.C. § 924(c)(3)(B) also required an abstract
approach and was likewise unconstitutional. But while a statute that employs the categorical
approach may require heightened scrutiny, neither Davis nor Joknson stated or implied that a
statute is immune from a facial challenge merely because it may be applied to real-world
conduct. To the contrary, the Johnson court pointed out that the Supreme Court previously held
statutes facially unconstitutional even where they were to be applied to real-world conduct. See
id. at 60203 (citing L. Cohen Grocery Co., 255 U.S. at 89; Coates, 402 U.S. at 611).

Finally, while ostensibly declining to consider a facial challenge, the Cook court
nevertheless explained that § 922(g)(3), unlike the ACCA’s residual clause, was not “hopelessly
indeterminate,” because

simply because it may sometimes be difficult to determine if an
individual’s drug use meets section 922(g)(3)’s standard for
liability does not signify that the statute is impermissibly vague,
given that there is no doubt as to the essence of what the statute
forbids: the possession of a firearm by one who is engaged in the
regular and ongoing use of a controlled substance other than as
prescribed by a doctor . . . . Cook’s conduct, if anything,
undoubtedly falls within the obvious core of conduct proscribed by
the statute.

Cook, 970 F.3d at 877. As explained in greater detail below, Johnson raises doubts as to whether

a “core” of conduct continues to save the constitutionality of an otherwise vague statute. And, as

11
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explained in the next section, § 922(g)(3) only prohibits an ascertainable core of conduct to the
extent courts have impermissibly rewritten it to do so.
fii. Crow

In Crow, a district court in the Tenth Circuit also concluded that Johnson’s holding did
not apply to a vagueness challenge to § 922(g)(3). The Crow court recognized that the Johnson
Court “didn’t first require the challenged statute to survive an as-applied challenge” but it
nevertheless held that one asserting a facial challenge to § 922(g)(3) must first “show the statute
is vague as applied to his conduct.” Crow, 2020 WL 4335004 at *2-3. Much as in Cook, the
court reasoned that the “categorical approach,” or abstract analysis required by the ACCA’s
residual clause, created a unique problem that allowed for a facial challenge irrespective of the
facts of the individual case. It determined that § 922(g)(3) did not present the same issues and
therefore declined to consider a facial challenge because the defendant had not demonstrated that
the statute was vague as applied to him.

The court disagrees with this analysis for the same reasons it disagrees with the analysis
in Cook. Nothing in Johnson—or the subsequently decided opinions in Davis or Dimaya—
purported to limit Johnson’s holding to only statutes that require a “categorical approach.” And,
as explained above, the Johnson court cited previous cases in which the Supreme Court had
declared facially vague statutes that required courts to look at real-world conduct. See Johnson,
576 U.S. at 602-603 (citing .. Cohen Grocery Co., 255 U.S. at 89; Coates, 402 U.S. at 616).

* k%

Justice Thomas’s recent concurrence in Borden v. United States, 141 8. Ct. 1817 (2021)

further confirms the court’s conclusion that Johnson marked a substantial change in the law

regarding facial constitutional challenges. In it, Justice Thomas advocated overturning Johnson

12
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because it “deviated from the usual legal standard” that a plaintiff must “establish that no set of
circumstances exists under which the Act would be valid.” Borden, 141 S. Ct. at 1836 (Thomas,
J., concurring) (citation omitted). In Justice Thomas’s view, by pronouncing the ACCA’s residual
clause unconstitutional on its face, Johnson contravened the general rule that courts “have
authority to provide only those ‘remedies that are tailored to redress the plaintiff’s particular
injury.”” Id. (citation and alteration omitted). While Justice Thomas may find fault with the
holding in Johnson, the important takeaway here is his acknowledgement that Johnson
represented a clear departure from prior case law.

In light of Johnson, the court concludes that it may entertain a facial challenge to 18
U.8.C. § 922(g)(3), even without a showing that it is vague as applied to the facts of this case.

B. Facial Constitutionality of § 922(g)(3)

Morales contends the statute is vague on its face because it fails to properly notify
ordinary people of what conduct constitutes a violation of its provisions—the statute fails to
define “unlawful user” and fails to give notice of what temporal nexus, if any, is required
between unlawful drug use and gun possession. He also argues that the statute invites arbitrary
enforcement and that it offends separation-of-powers principles because it invites the judiciary to
perform the legislative function of defining a criminal offense. Finally, he argues that it infringes
upon his Second and Eighth Amendment rights. The Government responds that the statute is not
vague because it prohibits a readily ascertainable core of conduct, even if close cases exist. It
also points to several cases in which courts have upheld the constitutionality of § 922(g)(3) as
applied to the facts of the case.

Vague laws violate the Fifth Amendment’s Due Process clause. The Fifth Amendment

provides that “[n]o person shall . . . be deprived of life, liberty, or property, without due process

13
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of law.” U.S. ConsT. amend. V. “[T]he Government violates this guarantee by taking away
someone’s life, liberty, or property under a criminal law so vague that it fails to give ordinary
people fair notice of the conduct it punishes, or so standardless that it invites arbitrary
enforcement.” Johnson, 576 U.S. at 595; see also Davis, 139 S. Ct. at 2325 (“Vague laws
contravene the “first essential of due process of law’ that statutes must give people ‘of common
intelligence’ fair notice of what the law demands of them.” (citations omitted)). ““The prohibition
of vagueness in criminal statutes’ . . . is an ‘essential’ of due process, required by both ‘ordinary
notions of fair play and the settled rules of law.”” Dimaya, 138 S. Ct. at 1212 (quoting Johnson,
576 U.S. at 596).

“Vague laws also undermine the Constitution’s separation of powers and the democratic
self-governance it aims to protect” given the foundational principle that “[o]nly the people’s
elected representatives in the legislature are authorized to ‘make an act a crime.”” Davis, 139 S.
Ct. at 2325 (citation omitted). Prohibiting vagueness in criminal statutes “guards against arbitrary
or discriminatory law enforcement by insisting that a statute provide standards to govern the
actions of police officers, prosecutors, juries, and judges.” Dimaya, 138 S. Ct. at 1212. “In that
sense, the doctrine is a corollary of the separation of powers—requiring that Congress, rather
than the executive or judicial branch, define what conduct is sanctionable and what is not.” Id.
“IT]f the legislature could set a net large enough to catch all possible offenders, and leave it to the
courts to step inside and say who could be rightfully detained, [it would] substitute the judicial
for the legislative department.” /d. (quoting Kolender v. Lawson, 461 U.S. 352, 358 n.7 (1972))
(alterations in original).

The court concludes that § 922(g)(3) is unconstitutionally vague both because it fails to

give ordinary people fair notice of what conduct it prohibits and because it invites courts, rather

14
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than the legislature, to decide what constitutes a crime. See Johnson, 576 U.S. at 595 (noting that
a statute violates the Fifth Amendment where it is “‘so vague that it fails to give ordinary people
fair notice of the conduct it punishes™ or where “it invites arbitrary enforcement’™).

i Failure to Define “User”

The statute prohibits “any person who is an unlawful user of or addicted to any controlled
substance” from possessing a gun. In interpreting statutes, “[i]t is the duty of the court to give
effect, if possible, to every clause and word of a statute.” AMontclair v. Ramsdell, 107 U.S. 147,
152 (1883); see also United States v. Acosta-Olivas, 71 F.3d 375, 379 (10th Cir. 1995) (“[W]e
should interpret statutory provisions and the guidelines in a way which gives meaning and effect
to each part of the statutory or guideline scheme.”). Here, the legislature included two categories
of individuals covered by the statute—unlawful users and addicts. Thus, the court must give
independent meaning to “unlawful user” and a person “addicted to any controlled substance.”
See Sobolewski v. United States, 649 Fed. App’x 706, 710 (11th Cir. 2016) (unpublished)
(“[T)his Court has recognized that the disjunctive form of § 922(g)(3) prohibits either unlawful
users of controlled substances or addicts from possessing firearms.”).

This court finds two possible plain meanings of unlawful user. A plain reading suggests
that it could mean (1) ongoing, frequent, habitual drug use, or (2) someone who is presently
under the influence of drugs. We must discard the first suggestion, which essentially describes
someone who is addicted to drugs, because it fails to give independent meaning to the phrase.
And courts have rejected the second suggestion. See United States v. Jackson, 280 F.3d 403, 406
(4th Cir. 2002) (“Section 922(g)(3) does not forbid possession of a firearm while uniawfully

using a controlled substance.”); see also 27 C.FR. § 478.11 (A person may be an unlawful
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current user of a controlled substance even though the substance is not being used at the precise
time the person . . . possesses a firearm.”).

So what, then, does “unlawful user” mean? It must be something less than an addict. At
the same time, this court finds an interpretation that would make gun possession at any point in a
person’s life after a single instance of ingesting drugs absurd. Therefore, the covered conduct
falls somewhere in the chasm between a single use and an addict. The statute provides no further
guidance for this court—nor for citizens attempting to understand the standards to which they
will be held.

Turning to the dictionary to interpret the word “user” is similarly futile. Merriam-
Webster’s Dictionary defines user as “one that uses.” User, MERRIAM-WEBSTER,
https://www.merriam-webster.com/dictionary/user (last visited May 25, 2022). Black’s Law
Dictionary defines user as “someone who uses a thing.” User, Black’s Law Dictionary (11th ed.
2019). While a dictionary definition is not the final authority on the meaning of a statutory term,
taking it as a starting point, it appears that without further definition, “user” may refer to one
who uses drugs annually, monthly, weekly, or daily, or to one who has ingested drugs only once.

The Government responds that “user” connotes regular and ongoing use, and that
ordinary people understand “user” colloquially to mean one who habitually or regularly ingests
drugs. But if the Government’s definition were correct, then the term “irregular user” would be a
paradox, yet one may be described in plain English as an “irregular user.” Likewise, it would not
be necessary to use the term “regular user” if “user” captured the idea of regular use, yet it is
perfectly normal to refer to someone as a “regular user” in plain English. “User,” without a

modifying adjective, connotes neither regular nor irregular use; it only denotes use, rendering it
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impossible for ordinary persons to understand when the statute might apply to their level of drug
use.
ii. Failure to Define the Requisite Temporal Proximity

This leads to the second way in which the statute fails to give notice of what it
prohibits—it fails to define the requisite temporal proximity between unlawful drug use and
firearm possession. Because the term “user” does not connote regular and ongoing use, it would
be unclear to the ordinary person at what point he or she, after unlawfully using a controlled
substance, may lawfully possess a firearm.

Judicial efforts to define the statute do little to allay the confusion. The Ninth Circuit has
suggested that a “user” refers to someone with “prolonged™ use but not “infrequent” use “in the
distant past,” without defining how long constitutes “prolonged” nor what qualifies as
“infrequent.” United States v Ocegueda, 564 F.2d 1363, 1366 (9th Cir. 1977); but see United
States v. Carnes, 22 F.4th 743, 749 (8th Cir. 2022) (rejecting the Ninth Circuit’s requirement that
“a defendant used controlled substances regularly over an extended period™). The Sixth Circuit
thought the statute encompassed “regular and repeated users.” United States v. Bowens, 938 F.3d
790, 792-93 (6th Cir. 2019). And the Seventh Circuit construed the statute to cover drug use that
was “habitual” and “contemporaneous” with firearm possession. United States v. Yancey, 621

F.3d 681, 685-87 (7th Cir. 2010).* The Seventh Circuit later revised this definition to require

4 The Yancey court also explained that “an unlawful drug user . . . could regain his right to
possess a firearm simply by ending his drug abuse.” 621 F.3d at 686. Is an ordinary person to
understand that he may possess a firearm the day after he stops using drugs? A week after? Five
weeks after? The statute provides no guidance.

And courts have approved jury instructions that are similarly standardless. See United States v.

Carnes, 22 F.4th 743, 748 (8th Cir. 2022) (approving the following jury instruction: “The

defendant must have been actively engaged in use of a controlled substance during the time he
17
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that the drug user be “one who is engaged in regular and ongoing use of a controlled substance.”

Cook, 970 F3d at 877. But each of these courts fail to provide any parameters as to what

2 e 2 L

qualifies as “regular,” “consistent,” “prolonged,” “habitual,” or “contemporancous,” and thus do
not clarify what conduct falls within the statute’s grasp and what conduct evades the statute.
Does drug use become regular or consistent only when it occurs daily or perhaps weekly? Would
every few weeks or every other month constitute habitual use? Does two weeks between drug
use and gun possession constitute contemporaneous possession? Five weeks? Two months? As
the defense correctly observes, the decisions of these courts smack of “I know it when I see it.”
Rather than insisting that the legislature enunciate a clear standard to which an ordinary person
can conform her behavior, these courts determine ex post that the defendant’s behavior violated
the statute.
ii. Separation of Powers Concerns

Courts openly admit that “[i]n order to combat this uncertainty, courts have added a
temporal element.” United States v. Holmes, No. 15-CR-129, 2016 WL 54918, at *1 (E.D. Wis.
Jan. 5, 2016); see also United States v. Turnbull, 349 F.3d 558, 561 (8th Cir. 2003) (“The term
‘unlawful user’ is not otherwise defined in the statute, but courts generally agree the law runs the
risk of being unconstitutionally vague without a judicially-created temporal nexus between the

gun possession and regular drug use.” (citation omitted)), vacated on other grounds, 543 U.S.

1099 (2005), United States v. Espinoza-Roque, 26 F.4th 32, 35 (1st Cir. 2022) (“|T]he temporal

possessed the firearm, but the law does not require that he use the controlled substance at the
precise time he possessed the firearm. Such use is not limited to the use of drugs on a particular
day or within a matter of days or weeks before but, rather, that the unlawful use has occurred
recently enough to indicate that the individual is actively engaged in such conduct™).

18
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limitation is necessary ‘to avoid unconstitutional vagueness’ in the statutory definition.””
(citation omitted)).

These judicial efforts to add an element to the statute illustrate the way in which
§ 922(g)(3) runs afoul of separation-of-powers principles. Even if this court were persuaded that
judicial narrowing afforded the statute a more precise meaning that adequately put ordinary
people on notice of its prohibitions, the statute presents a paradigmatic example of the legislature
casting an overly broad net and leaving the judiciary to determine who stays in the net and who
does not. See Kolender, 461 U.S. at 358 n.7 (“[I]f the legislature could set a net large enough to
catch all possible offenders, and leave it to the courts to step inside and say who could be
rightfully detained, [it would] substitute the judicial for the legislative department” (internal
quotation marks omitted)). At bottom, this statute asks the court to do more than “fill[] a gap left
by Congress’ silence.” Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 625 (1978).

Courts have understandably responded by creating additional requirements for criminal
liability. But in doing so, these courts effectively engage in “rewriting rules that Congress has
affirmatively and specifically enacted.” /d. Because of the statute’s vague nature, the court
cannot ascertain whether the ways in which courts have narrowed the statute align with the
prohibitions Congress intended to enact. In other words, the practice of courts regarding
§ 922(g)(3) “substitute[s] the judicial for the legislative department” and runs afoul of the
Supreme Court’s proclamation that “Congress, rather than the executive or judicial branch,
define what conduct is sanctionable and what is not.” Dimaya, 138 S. Ct. at 1212 (citation
omitted).

The court’s own experience in adjudicating this case also informs its decision that

§ 922(g)(3) is unconstitutionally vague. The court found crafting a jury instruction regarding the
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elements necessary to convict under the statute tremendously difficult in light of the court’s
desire not to substitute its own judgment for that of the legislature, the sparsity of the statutory
language, and the lack of any statutory definition of terms. The only Tenth Circuit authority
regarding jury instructions for § 922(g)(3) was an unpublished opinion that upheld a jury
instruction as not an abuse of the trial court’s discretion. See United States v. Richard, 350 Fed.
App’x 252, 261-62 (10th Cir. 2009) (unpublished). The court looked to the Richard decision
along with the decisions of other circuits, United States v. Burchard, 580 F.3d 341, 347-48 (6th
Cir. 2009) and Cook, 970 F.3d at 87880, and instructed the jury as follows:

An unlawful user of a controlled substance is one who had been

using a controlled substance on a regular and ongoing basis at the

time he was found to be in possession of a firearm. This does not

require that the individual was using a controlled substance or

under the influence of a controlled substance at the precise time he
possessed the firearm.

ECF No. 146 at 47 (Final Instruction No. 27).
But this instruction apparently did little to help the jury understand what conduct

§ 922(g)(3) prohibits. During its deliberations, the jury submitted the following question to the
court, asking it to elaborate on the temporal nexus required between drug use and firearm
possession:

In reference to “regular and ongoing basis™ can we get clarity on

the time frame in which you would no longer be considered

“regular and ongoing basis” [sic]?
The jury’s query reflected the same challenge the court grappled with above—how does the
ordinary person understand generic terms like “regular” or “ongoing”? The court and counsel for

Morales and the Government spent significant time attempting to draft an appropriate response

to the jury’s question with no success, largely because the statute does not define “user,” nor does
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it impose a temporal nexus requirement. Ultimately, the jury returned a guilty verdict before the
court and counsel determined how to answer its question.
iv. Core of Conduct

Despite the apparent indeterminacy of the statute, the Government argues that § 922(g)(3)
survives because it prohibits a readily appreciable core of conduct—regular drug use
contemporaneous with the possession of a firearm. Thus, while there may be some close calls on
the margins, ordinary people can understand the conduct clearly prohibited by the statute. The
Government once again points to Cook, in which the Seventh Circuit wrote: “Whatever doubt
there might be at the margins as to conduct potentially reached by section 922(g)(3), there can be
no doubt as to the core of conduct that the statute . . . proscribes: the possession of a firearm by
an individual engaged in the regular, non-prescribed use of a controlled substance.” Cook, 970
F.3d at 874. The Seventh Circuit concluded that this core of conduct clearly prohibited by
§ 922(g)(3) meant that the statute is not impermissibly vague. /d. at 876-77.

But it is questionable, in light of Johnson, whether a clearly prohibited core of conduct
continues to save the constitutionality of otherwise vague statutes. The court reiterates Johnson’s
holding that a statute need not be vague in all applications to be facially vague; that some
conduct is clearly prohibited by a statute does not render the statute constitutional. See Johnson,
576 U.S. at 603 (refuting “any suggestion that the existence of some obviously risky crimes,”
i.e., some crimes that clearly fall within the statute, “establishes the residual clause’s
constitutionality”). Under Joknson, the ability to identify a “readily appreciable core of
conduct”™—for example, spitting in another’s face or charging $1,000 for a bag of sugar (or daily
ingesting marijuana for a year, purchasing a firearm, and continuing daily marijuana use)—does

not necessarily preserve the constitutionality of a statute.
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Moreover, even if a core of clearly prohibited conduct suffices to render a statute
constitutional post-Johnson, the court is unable to divine such a core of conduct considering only
the text of § 922(g)(3). The purported “core of conduct” identified by the Seventh Circuit in
Cook—the regular, non-prescribed use of a controlled substance—describes an addict. It fails to
give meaning to the unlawful user language in the statute. As discussed above, because the
statute covers a “user” separately from an “addict,” a “user” must be something less than an
“addict.” And the statute provides no guidance regarding what frequency of use qualifies a
person as a “user,” what temporal proximity to use qualifies one as a “user,” nor what period of
sobriety renders a person no longer a “user.”

Indeed, courts considering as-applied challenges have expressed serious concern as to the
vagueness of § 922(g)(3)’s terms. See United States v. Sanders, 43 Fed. App’x 249, 256 (10th
Cir. 2002) (“Mr. Sanders is probably correct in asserting that 18 U.S.C. § 922(g)(3) is
unconstitutionally vague in the absence of a judicially-created requirement of sufficient temporal
nexus.”) (unpublished), United States v. Jackson, 280 F.3d 403, 406 (4th Cir. 2002) (“[W]e do
not doubt that the exact reach of the statute is not easy to define . . . .”); Bramer, 832 F.3d at 909
(noting that the argument that “§ 922(g)(3) is facially unconstitutional because the terms
‘unlawful user’ of a controlled substance and ‘addicted to” a controlled substance are vague . ..
could be meritorious under the right factual circumstances™); see also Weissman v. United States,
373 F.2d 799, 799, 802-03 (9th Cir. 1967) (holding similar language—a person who “uses
narcotic drugs”—in a different statute to be unconstitutionally vague).

And to the extent the statute does possesses an identifiable core of conduct, it is only
because courts have improperly narrowed the statute, as described above. The plain language of

the statute lacks any indication that one’s drug use must be “regular,” nor does it include any
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standard by which to measure contemporaneousness. While the statute as it has been rewritten
by courts may clearly sweep up some ascertainable conduct, this fact does not save its
constitutionality because, as explained above, courts, attempting to save the statute, have gone
beyond “filling a gap left by Congress” and instead have substituted their own judgment for the
legislature’s. Mobil Oil, 436 U.S. at 625.

In accordance with the foregoing, the court concludes that insofar as it purports to
prohibit “unlawful drug users” from possessing a firearm, 18 U.S.C. § 922(g)(3) is void for
vagueness. Because it reaches this conclusion, it need not consider Morales’s motion for
acquittal based on insufficiency of the evidence as to Count III.

C. As-Applied Constitutionality of § 922(g)(3)

An as-applied challenge “tests the application of [a statute] to the facts of a plaintiff’s
concrete case.” Col. Right to Life Comm., Inc. v. Coffman, 498 F.3d 1137, 1146 (2007). Although
this court is not required to reach Mr. Morales’s as-applied challenge given the facial
unconstitutionality of the statute, analyzing the statute in light of the facts of Morales’s case
further demonstrates the unworkably vague nature of § 922(2)(3).

Mr. Morales admitted to using methamphetamines and marijuana in late November and
early December of 2019. On January 10, 2020, the same day he was arrested at Sportsman’s
Warchouse, he possessed methamphetamine. Although the Government argued that Mr.
Morales’s possession of methamphetamine is indicative of use, the government presents no
evidence that Mr. Morales actually used drugs at any point in the five weeks leading up to his
arrest.

As discussed above, the court struggles to identify a core of conduct that is clearly

covered by this statute. And this struggle is only highlighted by the facts of Mr. Morales’s case.
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Does the fact that Mr. Morales used drugs five weeks ago make him an “unlawful user” on the
date of his arrest? The statute provides no conerete guidance as to whether such conduct would
fall under the statute.

The legislature could have provided concrete language—for example, criminalizing
owning a gun while in possession of an unlawful substance. But, instead, the legislature left
courts with a vague standard from which this court struggles to ascertain any core of conduct. As
a result, the statute forced the court to “substitute its own judgment for that of the legislature” in
this case—which the Tenth Circuit explicitly says this court “may not” do—in order to read a
limiting temporal nexus into the statute to provide guidance to the jury. Z.J. Gifts D-2, L.L.C. v
City of Aurora, 136 F.3d 683, 689 (10th Cir. 1998). Thus if forced to review the statute under an
as-applied challenge, the court would find that the statute is vague as applied to Mr. Morales’s
conduct because the statute does not provide adequately clear notice to an ordinary person that

possessing a gun five weeks after using drugs is prohibited conduct.’

5 Indeed, even if the court were to apply the reasoning in Bramer—that although the defendant
“need not prove that § 922(g)(3) is vague in all its applications” he must still “show that the
statute is vague as applied to his particular conduct”™—or in Hasson—that “a defendant whose
conduct is clearly prohibited by a statute cannot be the one to make a facial vagueness
challenge”™—neither case prohibits Mr. Morales from making a facial challenge because of the
outcome of his as-applied challenge. As discussed above, Mr. Morales has clearly demonstrated
that § 922(g)(3) “is vague as applied to his particular conduct” and that his conduct is not
“clearly prohibited by a statute.” Of course, the court still faces the same logical quandary
discussed above, that the facial vagueness challenge could become moot in the face of a
successful as-applied challenge. Because the court found that it could reach the facial vagueness
challenge without an independent showing of an as-applied challenge, there is no mootness
concern regarding Mr. Morales’s facial vagueness challenge. The court merely notes here that
because Mr. Morales’s conduct does not clearly fall within the core of conduct the statute was
designed to address, neither Bramer nor Hasson prohibits his facial challenge.
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1L Sufficiency of the Evidence as to Count IV

Rule 29(a) of the Federal Rules of Criminal Procedure provides that “the court on the
defendant’s motion must enter a judgment of acquittal of any offense for which the evidence is
insufficient to sustain a conviction.” FED. R. CRIM. P. 29(a). Morales moved for acquittal under
Rule 29 at the close of the Government’s presentation of evidence, and the court reserved
decision on the motion under Rule 29(b). Rule 29(c)(1) allows a defendant to “move for a
judgment of acquittal, or renew such a motion, within 14 days after a guilty verdict or after the
court discharges the jury, whichever is later.” /d. 29(c)(1). Morales timely renewed the motion
after his conviction. The court now considers the sufficiency of the evidence as to Count IV of
the indictment, possession of a stolen firearm, on which the jury returned a guilty verdict.

Morales contends that the Government did not present evidence sufficient for a
reasonable jury to conclude that he knew or had reasonable cause to believe that the Shield
firearm he possessed was stolen. He argues that the Government offered no evidence from which
the jury could infer that Amaya and Morales discussed where the gun came from, and further
asserts that Amaya would not have told Morales about how he obtained the gun if he sold it to
Morales or was trying to convince him to act as a lookout. The Government responds that the
evidence showed that Morales knew he was accompanying Amaya to steal guns from the
Sportsman’s Warehouse on January 10, 2020, and that he acted as a lookout while Amaya in fact
attempted to steal guns that day. Based on this, the Government argues, a reasonable jury could
conclude that Morales had reasonable cause to believe that the Shield firearm had been stolen.

In considering a motion under Rule 29, the court “ask|[s] only whether taking the
evidence—both direct and circumstantial, together with the reasonable inferences to be drawn

therefrom—in the light most favorable to the government, a reasonable jury could find the
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defendant guilty beyond a reasonable doubt.” United States v McKissick, 204 F.3d 1282, 1289
(10th Cir. 2000) (citation omitted). The court “must not weigh conflicting evidence or consider
the credibility of the witnesses, but simply ‘determine whether the evidence, if believed, would
establish each element of the crime.” United States v. Vallo, 238 F.3d 1242, 1247 (10th Cir.
2001) (eitation and alteration omitted). The court must “consider the collective inferences to be

299 ¢,

drawn from the evidence as a whole”” “rather than examin[e] the evidence in ‘bits and pieces.””
United States v. Brooks, 438 F.3d 1231, 1236 (10th Cir. 2006) (citation and alteration omitted).
“This familiar standard gives full play to the responsibility of the trier of fact fairly to resolve
conflicts in the testimony, to weigh the evidence, and to draw reasonable inferences from basic
facts to ultimate facts.” Vallo, 238 F.3d at 1247 (quoting United States v. Evans, 42 F.3d 586, 589
(10th Cir. 1994)).

Under this standard, the court concludes that the evidence presented at trial was sufficient
to support Morales’s conviction on Count IV. First, the Defense concedes that it is a reasonable
inference that Amaya gave the Shield firearm to Morales. Based on video surveillance from
Sportsman’s Warehouse along with testimony by Sportsman’s Warehouse employees presented at
trial, the jury reasonably could have concluded that Amaya entered the store to steal firearms and
that Morales accompanied him to act as a lookout. From this, it can reasonably be inferred that
the two discussed their plan and that Amaya brought up the previous occasion on which he stole
guns from the store. But even if Amaya did not specifically tell Morales that the Shield firearm
was stolen, viewing the reasonable inferences in the light most favorable to the Government,
Morales had reasonable cause to believe it was stolen based upon his and Amaya’s plan to steal
firearms together. While this constitutes a chain of inferences, the chain is not so speculative as

to run afoul of the Tenth Circuit’s instruction that a conviction may not be obtained by “piling
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inference upon inference.” United States v. Valadez-Gallegos, 162 F.3d 1256, 1262 (10th Cir.

1998) (*“An inference is reasonable only if the conclusion flows from logical and probabilistic

reasoning.” (citation omitted)).
CONCLUSION

For the foregoing reasons, the court GRANTS IN PART and DENIES IN PART
Morales’s Motion. It VACATES his conviction under 18 U.S.C. § 922(g)(3) (Count III). It

DENIES his motion for acquittal on Count IV.

DATED June 30, 2022.
BY THE COURT
Jifl X. Parrish

United States District Court Judge
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APPENDIX C

RELEVANT STATUTORY PROVISION

18 U.S.C. § 922(g)(3)
(g)It shall be unlawful for any person—

(3) who is an unlawful user of or addicted to any controlled substance (as defined in
section 102 of the Controlled Substances Act (21 U.S.C. 802));

21 U.S.C. 802(1)

(1) The term "addict" means any individual who habitually uses any narcotic drug so as
to endanger the public morals, health, safety, or welfare, or who is so far addicted to the
use of narcotic drugs as to have lost the power of self-control with reference to his
addiction.

21 U.S.C. 802(6)

(6) The term "controlled substance" means a drug or other substance, or immediate
precursor, included in schedule I, II, III, IV, or V of part B of this subchapter. The term
does not include distilled spirits, wine, malt beverages, or tobacco, as those terms are
defined or used in subtitle E of the Internal Revenue Code of 1986.


https://www.law.cornell.edu/uscode/text/21/802
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APPENDIX D

Excerpts of Trial Transcript — Rule 29 Motion
United States District Court for the District of Utah (May 25, 2021)

174

1 The government produced no evidence about how

2 Mr. Morales got that gun other than he was in the company of
3 the person who stole it and in the store in which it was

4 from. The government offered no evidence that would suggest
5 Mr. Morales was on notice of Mr. Amava's prior activities

6 within that store.

7 The chain of inferences the government would have
8 this jury make 1s speculative. It 1is the definition of

9 speculative. These are not inferences that follow upon

10 other Tacts. That count should be dismissed under Rule 29.

11 We would also make a motion at this time to

12 dismiss the unlawful user count because the statute 1is void
13 on 1ts face for vagueness —— vague on 1ts face, and it's

14 vague as applied to Mr. Morales and the facts presented

15 here.

16 A criminal statute is unconstitutionally wvague in

17 violation of the Fifth Amendment if it fails to give

18 ordinary people falr notice of the conduct it punishes or is
19 so standardless that it invites arbitrary enforcement. We
20 would submit that the statute at issue is void on its face

21 because 922 (g) (3) 1s just that type of statute. It 1is

22 standardless.

23 But bevond that, 1t also falils to provide notice
24 as to what conduct exposes a person to criminal liability

25 twice over as 1t applies to Mr. Morales. It fails to define
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unlawful user. It falls to provide a temporal nexus between
possessing a firearm and unlawful drug use.

On thege facts, Your Honor, we have —— agaln, I
won't revisit them, TI'11 just summarize them —-—- evidence of
drug use 1n late November, early December 2019. Drug

possession may be an inference of use January 10th.

This pattern of drug use, 1t invites arbitrary
enforcement. There 1s no way —— 1T just simply 1nvites a
lot of questions. How long 1s a gap in use that makes
scmeone an unlawful user? What's regular use? Of course
the statute doesn't answer that.

But as applied to Mr. Morales, 1f you consider his
patterns of use, even drawlng every inference you can in the
government's favor, 1it's impossible for the government to
satisfy 1ts burden, under Rehaif, that Mr. Morales would
have known that he belonged to a relevant category of people
barred from possessing a firearm. There are just not enough
facts here,

The cases that T examined before making this
argument, Your Honcr, what you see defendants faill to do 1in
this as—applied challenge, 1s ordinarily the evidence
agalnst them of contemporaneous use and historical use 1is
gimply overwhelming. There is often — I mean they're
buried 1in evidence of contemporanecus drug use. And so

there's stuff making a facial challenge to the statute,




10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

25

50a

176

which 1s very difficult 1f you can't make an as-—-applied
challenge in your c¢ircumstances.

Mr. Morales's case pregents a different story. A
very sporadic pattern of drug use at best, that really
invites an as-applied challenge to the statute.

Agaln, the government cannot account for
approximately five weeks of Mr. Morales's life immediately
preceding his possesslion of a firearm and, vet, 1T 1s golng
to seek to convict him of beling a regular and ongoling drug
user. That 1s vague as applied, and we would ask that that
count be dismissed as well for that reason.

THE COURT: All right. Anything further,

Mr. Bridge?

MR. BRIDGE: No.

THE COURT: All right. You may respond, Mr. Pead.

MR. PEAD: Let me address the constitutlicnal
challenge first. T frankly was not at all prepared to
address that today. I would ask for time to be able to look
into that.

THE COURT: All right. And T suppose we could
defer that argument until 8:00 in the morning.

MR. PEAD: OCkay.

With regard to the Rule 29 challenge, I will start
with Count 3, which is the unlawful user of a controlled

substance, and remind the Court, as I think Mr. Bridge
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pointed out, that all inferences go in favor of the
government's evidence under this analysis.

When we look at the evidence, the defendant was
found with methamphetamine on January 10th of 2020,
approximately 5.7 grams, he tCried tec ditch into the patrol
vehicle.

He admitted to being a user around December 6th of
2019, And not only that, he referred to Jesus 1n a way that
1s reasonably inferred to be his dealer. It doesn't suggest
cnly a one-time purchase from Jesus. When he remembers ——
and he sells methamphetamine? ©h, vyes. Yes. I was buyling
it from him.

Additionally he stateg that he had been using
methamphetamine for a number of days prior to that and had
nct been sleeping. That 1s not a casual user. That 1s not
an 1rregular user. That 1s a regular user. And nct only a
regular user of methamphetamine, but someone else who uses
other controlled substances, including marijuana.

And though there 1g a break in terms of time,
that's not abnormal. Law enforcement don't encounter
scmeone every day and drug test them every day, or search
thelir persons every day, and that cuts both ways.

What we don't gee in that break is any evidence
suggesting a stoppage in the use of methamphetamine. In

fact, we see a confirmation of the cngoing and regular
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nature of the defendant's drug use. 2And that's exemplified
by 5.8 grams, which are 28 user amounts. Detective Davis
ftegtified people are high for 12 plus hours. So that's a
lot of meth to have, which demonstrates a prospective use,
and that's someone who 18 using drugs regularly and in an
ocngolng way.

On top of that, there's a methamphetamine pipe in
The car that the defendant came with Jose Amava, a person
that he admitted to using controlled substances with prior
tc that occasion that they are both arrested.

These circumstances alone and with theilr
reasonable inferences show that 1n the light most favorable
Lo The government, a rational trier of fact could easily
find the defendant guilty of being an unlawful user of
controlled substances while possessing a firearm.

With regard to Count 4, T need to correct briefly
the mens rea here. The mens rea 1s not he knew or should
have known. It's that he knew or had reasonable cause to
believe.

The defendant was found with a stolen firearm, and
that alone creates a strong inference of someone having
reasonable cause to know. If wasn't bought from Sportsman's
Warehouse, It wasn't bought from Cabella's. It wasn't
bought from the Utah Gun Exchange.

THE COURT: Well, T suppcse that would apply to
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anyone who didn't purchase the gun at issue, him or herself

MR. PEAD: True, but we could buy it off of KSL.
We could meet gomecne. This gun did not come from a
stranger. It came from someone that he knew.

THE COURT: Well, and suppose that could also cut
both ways. If vyou buy 1t off KSL, you have no 1dea where
the seller obtained it. I suppose 1f you buy 1t from your
next—door nelghbor.

MR. PEAD: Well, 1t may depend on whether or not
vour next-door nelghbor 1s a drug dealer that you smoked
marijuana with. So the context of the person 1s also very
important.

The person he got the gun from was not an
cutstanding citizen who has a Second Amendment bumper
sticker. It was Jose Amaya. And not only that, he goes to
the store where the gun had been stclen from five days
earlier, and he's with the person who stole the gun five
days earlier. And this person attempts to steal more guns

ocn that occasion from the same gun cabinet that the gun he

79

has in his waistband was stolen frem. And this was the =ame

gun cablinet the defendant and Amava looked at numerocus
Times.

Reasonable cause to believe 18 a much lower

standard than just knowledge. So the person you've admitted

to using drugs with, yvou've shared criminal behavior with,

a
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person whose motives and behavior could be called into
question, vou det a gun from that person, you Jgo into the
store with that person, yvou both have loaded guns when you
go into the store, and then he walks right past him when and
where he's getting into the cabinet.

You'll notice, 1t's really interesting, Amava,
when he looks around at 11:28:08, or nine, he's looking
right where the defendant would be walking past him. He
doesn't go near the person that he's with. He deoesn't hang
cut with him at all for the rest of the time. It's not
speculation. Frankly, 1t's obvious what's golng on.

And viewing these facts 1in the light most
favorable to the government, lncluding all of the reasonable
inferences, a raticnal trier of fact would find the
defendant guilty beyond a reasonable doubt.

THE COURT: You may reply, Mr. Bridge.

MR. BRIDGE: Two points with respect to Count 4.

Mr. Pead's argument rests on the same critical
assumptions that T just mentioned 1in my earlier argument.

He assumes, without evidence really, that Mr. Morales
cbtained that firearm from Mr. Amayva. And yet we don't
really know how that firearm got from Mr. Amaya's hands on
January 5th to Mr. Morales's walstband five days later. The
government's offered no evidence to connect those dots up.

Tt's simply ——
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THE COURT: Well, is 1t not an inference that —-
we know that the gun was in Mr. Amayva's possession within
five davs of the time that his companion, the defendant, had
the gun 1n his walstband. Ts that not a reasonable
inference that it went directly frcm one to the other?

MR. BRIDGE: No. I submit it's not. When you
have another person involved in a theft on January 5th, and
a long enough perlod of time by which that gun ccoculd have
changed hands many times over before Mr. Morales possessed
it, it's one inference potentially among many. But without
more, 1t's simply wrong to presume, as Mr. Pead does, that
Mr. Morales obtained that firearm from Mr. Amaya.

The same goes for the evidence that tChe government
peints to as putting him on knowledge that this gun is
stolen. All of that is predicated con Mr. Morales having
scme 1dea that Mr. Amaya has done prior thefts at the store.
Without that information, even 1f he got the gun from Jose
Amaya, he's still not going to be on notice, az a matter of
logic, that he has anything to worry about with respect to
his own gun. He has to know that Mr. Amaya 1s a thief from
that store. And there's no basis, tChe government has
provided no evidence that was the case, that he would have
known that,

So those links, in the chain of inference that the

government would have you draw, that the jury draw, are just
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not present.

THE COURT: So just to push back a little bit, it
appears that one inference from the videotape iz that the
two of them premeditated this January 10th operation at
Sportasman's Warehouse where they went into together, armed
with loaded weapons for the purpose of stealing guns, and
that Mr. Morales was acting as a loockout, for lack of a
better term.

So 1f we assume that they planned together this
visit to the Sportsman's Warehouse —— and I shouldn't say
assume, but 1f we draw the inference from the evidence that
they premeditated or planned this visit fo the Sportsman's
Warehouse for tChe purpose of steallng firearms, 1s 1T not a
reasonable inference that they discussed the pricr theft,
and that when Mr. Amaya provided that gun to the
defendant —— and I suppose we get back to the question you
just raised of did the gun come from Mr. Amaya —— Dbut would
the defendant then not be on notice that guns obtained from
Mr. Amaya are likely to be stolen glven the fact that he
plans gun stealing operations?

MR. BRIDGE: Yeah. I guess if you can —— all
those inferences rest on other inferences, as you Jjust
acknowledged, Your Honor. It's kind of a circular exercise
when vyou don't know how Mr. Morales got the gun, and leads

vou back whether he's on notice, and back the other way.
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THE COURT: I suppose 1f you were Lo go buy a gun
in a back alley from a sketchy person, are you on notice or
should vou be on notice that the gun 1s likely stolen?

MR. BRIDGE: T don't think yvou should have notice,
no, I don't think so. Nor do I think that there's some
watered down mens rea element that Mr. Pead has described.
Reasonable cause to belleve is just more specific knowledge
about that gun. It's not some lesser standard.

Tt's the same standard we use for people who are
drug, vou know, traffickers, drug mules, and things like
that. T mean you just can't be willfully ignorant of the
situation that vou're in, true, but you still have to have a
reasonable cause to belleve before you can be convicted.
And that reason has to come from reasonable inferences 1in a
case like this. And we submit that those inferences are not
reascnable on these facts.

THE COURT: What's the best case from the Tenth
Circuit with respect to where we draw the line between
speculation and a reasonable inference? T mean 1t seems to
me that that really is the crux of this case, which 1s at
scme polnt 1t's an inference, and probably there's an
intersection between what's a reascnable inference and
what "s speculation, and how do we determine where that line
should be drawn.

MR. BRIDGE: T don't have the best case for you,
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Judge. TI'd have to look into 1t more. I1'd be making it up.

THE CQURT: Okay.

MR. BRIDGE: Finally, just a couple points of
factual clarification with respect to Count 3.

Mr. Pead mentioned that Jesus was a drug dealer
for Mr. Morales. I believe the final conversation mentions
that he bought one $20 bag of methamphetamine from Jesus.

It could be read to suggest that mavbe he's purchased more,
T don't know, but T certainly don't think it suppcrts the
argument he's making that there was a real ongoling
transaction relationship between these two people beyond the
very narrow window of time tChat they're discussing in that
Transcript.

And of course they make a very strong case agalinst
Mr. Morales that he was accused of possessing a gun on or
about December 7th, 2019. But that's not the gituation
we're 1n here. We're five weeks later. He doesn't have a
gun at that time.

And T think Mr. Pead does make the point that
having, you know, a bag of methamphetamine on you may
suggest some prospective use, and that's exactly what we're
saying. There's no evidence that he actually used drugs.

THE COURT: But isn't 1t a reasonable inference ——
T suppose 1f I decide that I'm going to engage 1n

prospective meth use, I would probakly go buy a single user
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dose and try 1t out before I bought 30 doses. So 1T seems
to me that it's a reasonable inference that 1if T'm buying a
bag of 30 doseg, this 1g not my first attempt, my first
experience with using meth.

MR. BRIDGE: Yeah, that's a fair inference. But
the statute at issue doesn't prohibit possession of meth and
a gun. It's using meth and a gun. And, you know, they
didn't offer any evidence to confirm, beyond tChe presence of
the meth pipe, that Mr. Morales used any drugs on January
10th, just that he had this meth on him. And that's what we
would submit is insufficient to suggest that his patterns of
use are regular and ongolng enough to subject him to
criminal liability.

THE COURT: Thank vyou.

Before you sit down, Mr. Bridge, T guess I'm just
trying to think abcut scheduling lissues. And I suppose one
option —— and I can just tell you both right now I think
yvou've ralsed zome interesting arguments, but I am going to
exercise my right under Rule 29(b) to reserve declision on
this and to allow 1t to go to the jury, and then to decide
it on the basis of the evidence that has been presented thus
far in the event that the Jjury convicts.

3o I suppoge the quegztion that raiges, then, if
IT'm golng to defer on your motion for insufficient evidence

on Counts 3 and 4, 1 suppose we could argue the




