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Petitioner,

V.

RANDALL R, HEPP,

"Respondent,

ORDER GRANTING RESPOND

DENRYING PET

ENT’S MOTION TO DISMI
T. R’S MOTION TOT
- 285), DISMISSING CASE

AS UNTIMELY UNDER
- DECLINING To

ISSUE CERTIFICATE

JUDICIAL NOTICE (pg
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ATES DISTRICT COURT
ISTRICT OF WISCONSIN' .

Case No. 18—cv—1938-pp

SS (DKT. No; 1g),

T. NO.
28 U.S.C. §2244(q)(1 )(A) AND
OF APPEALABILITY .




discovery, t0 appoint counsel and for Telease periding relief. Dkt. No. 24. As

stated in that order,

—

Background S T BRI Ry

A, State Case - -

.

This court recounted the petitioner’s history q‘f state court filings in its "

tember 25, 20 "1‘9‘_6rd"er'der'1ying’ his motions for .an évidentiafy hearing', for -

bl

[oln July 2f3_, 2004, a jury found the 'péﬁﬁoﬁe;r 'g‘uiltybf first-degree
intentional homicide and armed sobbety. State V. Wwinston,

Milwaukee County Circuit Court, Case No. 03CF00686 (available at -
“https:/ /wcca.wicourts.gov). The Milwaukee County’ Circuit Court

judge sentenced the -petitioner to life in’ prison on’ September 7,
2004. 1d. The clerk entered judgment the next day. 1d. -

with the assistanéé of 'ap'pointed' counsel, petitioner raised

ineffective assistance of counsel clairs, challenged the sufficiency
of the'[evidence] and objected to the sentence in 2 postconviction
motion and 2 direct appeal. State v. Winston, Wisconsin Court of-
Appeals, Case No. 2005APO()O923 (available electronically at:
https:// wscca.wicourts.gov) . The circuit court denied
postcon_viction relief. 1d.-On June 27, 2006, the Wisconsin Court of
Appeals affirmed the judgment and order M Th

gtitioner ~did not Tile a petition Tor teview with the Wiscons
MDM. No. 1 at 2-3: - _
In February of 2008, the petitioner filed a petition for writ of habeas
corpus in the Wisconsin Court of Appeals. Dkt. No. 1 at 3. The court
denied the petition €x parte on March 5, 2008. 1d. The Wisconsin
Supreme Court denied review on August 18, 2008. State V. Winston,
Wisconsin Court of Appeals, Case No. :9008APCO0332 (available
electronically at https:/ /quca.wicourts.gov).

:

On January 27, 2009, the petitioner filed a motion for new trlal

under Wis. Stat. §974.00, challenging the effecﬁveness'of his post--
conviction counsel. Dkt. No. 2-1 at 7. The trial court denied the
motion on March 23, 0009, and the Wisconsin Court of Appeals later
affirmed that order. 1d. at 12, 13. The Wisconsin Supreme Court

denied review on September 27, 2011. State v: Winston, Wisconsin

at https:// Wscca.wicoufté.g()v}.

Court of Appeals, Case No. 2009AP000887 (available electronically

2
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appealed but later moved to voluntarily dismiss. the ‘appeal- on
- December 20, 2013. State v, 'Winston, Milwaukee County Circuit
Court, Case No... ‘O,SC-F:OO.6_6,.,86..: (available electronically at
https:/ /wcca.wicourts.gov). The state court dockét shows that the
- petitionerf'voluntarﬂy, -;,djs_mis_sg:di his appeal so . the Wisconsin
Innocence Project could file a DNA motion. Id. (1-31-2014 docket
entry).. The state court record reflects that the defendant and the
government entered g stipulation for DNA testing at the defendant’s

€xpense on March 24, 2014 Id.
On November 23, 2016, the. petitioner filed a third motion for new
2

trial. Dkt. No. -1 at.1. The. trial court denied the motion on
November 30,2016, and the Wiscor‘;sin Court of Appeals.su_mmarﬂy

impartial. jury, énd denial. of his. conotitutional riyht
assistance of counsel. Dkt. No. 1 at S-9.

Case Z:138-cy-01088-re
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denied him a fair and 1mpart1al Jury 1d. at 6. He explains that one ]uror, J erry
Gray, was the pet1t10ner ’s former hlgh school teacher but remamed s1lent when '
the vemre was asked i anyone knew the petltloner Id Relatedly, t_he thll'd '
ground charges that the pet_1t10ner s tnal counsel prov1ded meffectlve
ass1stance when he d1d not question Gr ay about the relatlonshtp, even though
the petitioner mformed counsel that Gray was h1s former teacher Id at 8

C. Respondent ) Motlon to D1srmss (Dkt No 18)

The respondent argues that the court must d1sm1ss the petttlon ‘because
the petltloner filed it more than four years too late Dkt No 19 at 5. The

respondent contends that the statute of: hmu:atlons perlod began on the date on

which the petltloner ’s conv1ctlon became ﬁnal Wh1ch was thirty days after the

June 27, 2006 Wlsconsm Court of Appeals demsmn——July 27, 2006. Id at 6

He argues that the one—year t1me period expired on July 27, 2007 and that the
petitioner did not file this federal habeas petition until 'Decemb_er 7, 2018——
almost eleven and a half years later. Id. at 7 The respondent recognizes that
 the pet1t10ner ’s state court filings would quahfy for the. statutory tolhng

| 'promsron of §2244(d) (2), but calculates that even tolhng the time dunng Wthh
all the state ﬁlmgs were pendmg the petttloner ﬁled the pet1t1on ovcr four years
, and seven months after the one—year perlod elapsed Id at 8. The respondent
asks the court not to equltably toll the hrmtahons penod argumg that the
petitioner has not 1dent1ﬁed extraordmary cucumstances and has not

explained the lengthy gaps between ﬁlmgs Id at 10.

4
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actual mnocence allows the court to excuse both the pet1t10n S untlmehnessv
and any procedural default Id at 2 He ex plalns that in 2012 he dxscovered |
evidence regardmg Wallstreet s’ actual 1dent1ty and past cnmmal hlstory Id
at 3. Th1s ev1dence 1s n W” he says because he d1d not d1scover 1t untﬂ elght

years after his mal and 31x years after his drrect appeal Id at 3 (cmng dkt no .-
9.1 at 30). R o |
The petttloner argues that this dlscovery 1s very portant because the
pet1t10ner had argued at hlS tnal that someone else comrmtted the crime. Id
The petltloner cntlcrzes the respondent S assertlon that multlple eyew1tnesses
testtﬁed agaumt hrm, he says that at trlal one of hrs co- defendants (James _
Green) actually testlﬁed that Wallstreet” comm1tted the crime. Id at 4 The
petitioner says that a d1fferent co- defendant J erry Lee, teshﬁed that he was
afraid of “W allstreet” because Wallstreet” would harm his famﬂy 1f he gave
Wallstreet up to authorities. 1d. The petltroner asserts that Jerry Lee testrﬁed
that the petmoner comrmtted thlS cnme 1n exchange for a favorable plea deal
1d. The petmoner observes that at the tune of the tnal he d1d not know
“Wallstreet s” identity or his’ past cr1m1na1 hrstory Id The new ev1dence, he |
_ says, shows that Wallstreet’ had an armed robbery and gun possess1on charge_
and ‘ues to a gang known for armed robberres 1d. at 4- 5
The petruoner also attacks the remaumng ev1dence the state presented at
his trial. The peutmner argues that the other eyevvltness at the scene, Ruby |
Adams, testified thatshe saw “a black rnale mth a dark skm complexron -
robbing the victirn.” .lc_l_.'at 5 (citing dkt. no- 2-1at 57- 58) The pet1t10ner states
6}
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“the Schlup v. Delo, 513 US 298 (1995) actual

innocence gateway does not feqilire that the eviden

ce be. newly discovered.” Id.

QY !
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reasonable jury would have found the petitioner guilty S

* probability that no
‘9. rThe petiti@ner asserts th

a reasonablé doubt. 1d.at at the _respoqdent

' A;Deyond
o consider his cl'a\jrhs on the

does not Want the court’ ir meﬁts? b ecause they S

would earn him relief. 1d: at 12

i, Analysis

A Statute of Limitations under AEDPA o r e
~ The Anﬁtefroﬁsm~ and Effective Death Penalty Act of 1996 (“AEDPA’_’) sets
for petitioners seeking federal hdbeqs relief. 28

o run from the latest of the

—year limitations period
t

aonc
U.S.C. §2244(d)(1). The one-year period begins.

following four events:

(A) the date on which the judgment became final by _thé "
conclusion of direct review or the expiration of the time for seeking .
such review; e v T

at to filing an application
Constitution or law of the .
was prevented from filing '

v which the impedinie
created by State action in violation of the
United States is removed, if the applicant
by such State action; . :

(B) the date on

: ‘ which the constitutional right aéserted'Was
~ initially recognized by the Supreme Court, if the. right has been
recognized by the Supreme Court and made retroactively applicable o

to cases on collateral review; OT -

(C) the date on

edicate of the claim OF,

(D) the date’ on which’ the:facm-al pr :
d through the exercise

claims presente'dbcould have been discovere

of due diligence.

28 u.s.C. §2244(d)(1)(A)'—(D). Tﬁe petitioner‘does_ not say which of fhesg fogr
provisions is the one that ‘governs" when his ﬁmita,tions clock began. He hasnot
claiméd that sorrie state action prevented him from.timely filing his .habeas
petition or thaif he is asserting.a right newly recognized by the Supreme Court.

_ .
e aqoaopD Filed 0330120 e o0 Deeumsent 29
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identity. But he does not argue that th

' diligence. Even if the petitioner had made that argument,

506 U.S. at 404); see also Lund v. United States,

limitations period under §2244(d)(

S
/ | %ﬁ]’\ﬂ% ﬁ{«{ P(/g&[z ! |

\ . .
e

N

H¢ dbes claim 't':'ha;t'he .h,as néwly discovered evidénce_f—.‘fWalls:treet’s” true _"
| e -h’mitaﬁon-s period began to run on the
date:th"af he c'oﬁid have learned of this information through fhe exefcise'df du_e
- it would not be».. |

successful. The petitioner says that he found out “Wallstreet’s” true identity in

2012, but he did not file his petition until 20 1.8_—six.3_%.ears. later.

- Furthér,‘ the évid’ence of Wallstreet’s true‘ide;n.tity relates only to,the .
petitioner’s first ground for felief—-“écthal innocence”’,—which is not a
.constitutional claim. As the Seventh Circuit recently has e_xplained;

" ‘[tthe Supreme Court has flagged the possibility that actual
innocence might be enough to justify collateral reliefin a capital case
on the theory that the execution .of one who is actually innocent
violates the Eighth Amendment. [Herrera v. Collins, 506 U.S. 390,]
at 405, 113 S.Ct. 853. Apart from that potential exception, however,
the Court’s ‘habeas jurisprudence makes clear that g claim of ‘actual
innocence’ is not itself a constitutional claim, but instead a gateway
through which a habeas petitioner must pass to have his otherwise

barred constitutional ciaim considered on the merits.

Perrone v. United States, 889 F.3d 898, 903 (7th Cir. 2018) (qudtirig Herrera,

913 F.3d 665, 668 (7th Cir.

2019) (re—aiﬁrrning actual innocence as ‘éonly a gateway” and that “[I]rémjng the

exception as a gateway presupposes that a petitioner will have underlying -

claims separate from the claim that he is actually innocent.}”). Because the -
petitioner’s clann for actual innocence is not a free-standing claim for relief, his
délayeci 'di'sco.very of Wallstreet’s identity wbﬁld not trigger a I_éter start of the
1)(D): To avail himself of that later start date,

the petitioner would need to show that he had newly discovered evidence of the A

9
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factual pred1cate for grounds two and three of his pet1t1on—those concermng
juror Gray But as to those clalms, the petmoner has alleged that he kneW
juror Gray was. hlS former teacher at. the tlme of h1s trral and mformed hlS
counsel of as much durmg the tr1al See Dkt No 1 at 8. The petltloner cannot
claim that he recently dlscovered the factual predlcate for grounds two and
three, which means he cannot avall h1mself of the 1ater start date for the
| limitations penod prov1ded for by 28 U. S C §2244(d)(1)(D) |
That leaves 28 U S C. §2244(d)(1)(A), yvhlch prov1des that the one-year
period beglns to run from the date the petlhoner s conv1ct10n became ﬁnal by
the conclusron of direct rev1ew or the explratlon of the time for seek1ng such
rev1ew The Wisconsin Court of Appeals demed the pet1t10ner s drrect appeal on .
June 27 2006 Dkt No. 19-2. The petitioner d1d not file a pet1t10n for rev1ew L
| with the Wisconsin Supreme Court; his time for doing so expired thirty days
| after the Court. of Appeals’ dec1s1on See W1s ‘Stat. §308. 10(1). His one-year

‘clock for filing a federal habeas petltlon began the day that tnne expired.

Gonzalez v. Thaler, 565 U.S. 134 lSO (2() 12) (“w1th respect toa state pnsoner | ,
who does not seek review in a State S hlghest court tlne Judgment becomes |
' “ﬁnal” under §2244(d)( )(A\ When the tlmc for seeklng °uch reVlew exp1res[ ]'. )»I
The petitioner’s time for ﬁhng hls federal ha beas pet1t1on explred one year 1ater
on July 27 2007 The petltroner did. not ﬁle this- habeas pet1t10n until
December of 20 18——almost eleven and a half years after the clock ran out
AEDPA’s one—year tlme hmltatron can be “tolled or paused in certaln

ciréumstances; under 28 _U,'S'C' _§__22_é}4(d) (2) [t]he time durmg Wthh a.

10

Cas

(J
(D
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filings prior to July 27, 2007—'—t.h;e:"date on which his one-year limitations

period expired. Those motions did not toll the one-year limitations period

.because the clock already hadrun ége Graham v. Borgen,b 483 F.3d 475, 482-

83 (7th Cir. 2007) (poét-convictidﬁ fnotion filed after one-year deadline “had no
tolling effect whatsoever on the AEDPA stafute of linﬁtation.”). Even if the court
were to exclude all the time durihg evhich the petitioner had a state court

action “pending” for purposes of statutory tolling, the petition would still be

roughly four-and-a-haif years past due.!
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The petltloner ’s only recourse 1s for the_ court to e?;cuse_his untin}_ely o
- filing. It may do so in one of two ways: by invoking the doctrme of equitable-_
tolhng or by ﬁndmg that the pet1t10ner has demonstrated his ac'cual mnocence 4
B. Egultable Tolhng .
A court may mvoke the doctrlne of equltable tolhng if the nedﬁoner - | .

shows “(1) that he has been pursulng his rlghtsv dlsllge_ntly,‘_and {2) that some __‘ o

extraordmary 01rcumstance stood 1n his way and prevented timely fl}ing.”

Holland V. Flonda 560 U S 631 649 (2010) “Equltable tollmg isan - B

extraordmary remedv and so is rarely granted Obnecht V. Foster, 727 F.3d

: ,744 748 (7th ClI‘ 2013) (quotmg Slmms v Acevedo 595 F 3d 774 7 81 (7th .

Crr 20 10)). “A petltloner bears the burden of estabhshmg both elements of the
Holland test; fallure to show elther element will disqualify him from- eligibility

for tolhng Mayberry V. D1ttman 904 F.3d_5}25,. 529—30 (7th Cir. 2018) (citing,-

© Menominee Indian ’I‘rlbe of W1scons1n V. Umted States —U.S.—, 136 S. Ct.
- 750,7 55-56 (2016)).“The realm of equ1_tab_1e tolling is & highly fact—dependent
area in which.courts are expected to employ ﬂex1b1e standards on a case-by-

.case basis.’,’ ,Sochavv_. Bought_gr_l, 763 E,.3d- 674, 633 (7 th Cir. 20 14) (mternal

quotations omitted). The remedy is “rare”. and “‘resewed_ for cxtraord_mary L

——

circumstances far beyond the ht1gant S. control that 'prevented timely filing.” 1d.

- (quoting Nolan V. Umted States 358 F. 3d 480, 484 (7th Cir. 2004)). A diﬂs.trict _—

court must “evaluate the circumstances hohstlcally; considering ‘the entire

hand that the petitioner was dealt rather than tak.mg each factin 1solation.f’,

12

Case 2:18-C v-01228- 2P Filed 02/30/20 Page 12 of 20 nocuinent 25



686)).

Gray v. Zatecky, 865 .34 909, 912 (7th"Cir 901 7) (quoting Socha’ 763 F.3dat

13
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eyewitness accounts, oOr crrtmal phys1cal ev1dence Ibid. That
evidence must also be’ new in the sense that it 'was not before the
trier of fact. Ibid.; Gladney, 799 F.3d at 808. The petitioner’s burden

is to show that, in light of this new: . evidénce it is more likely than

not that no reasonable Juror would have found hrm guﬂty beyond a
reasonable doubt.

1d. at 836-37. The gateway is narrow; a petitioner fust present “evidence of
mnocenee so strong that a  court cannot have’ conirdence in the outcome of th‘e' Y
trial unless the court 1s also satlsﬁed that the tnal was free of nonharmless
COnstim’tio'nal‘error.”"Gladn‘ey 799 F.3d at 896 (quotmg _____1_1_1_'9 513 U S at
316.) - |
In support of his claim for actual mnocenée, tne petltroner subrmtted (1)

a memorandum recountmg a November 20 12 mtemew w1th James Green, dkt. |
" no. 2-lat 23—24 (2) a copy ofa June 11,20 12 open records request made by V
the Wisconsin Innocence Project seekmg documents related to a 2001 fe felony
case for Darnien U. Sanders, dkt. no. 2-1 at 27; (3) the Milwaukee Police
Department’s July 25,2012 response to the open records request, id. at 28-29;
4) a Mﬂwaukee Police Department incident report from 2001 naming Damien
_ Sanders as a suspect in an armed robbery, 1d at 30- 38 (5) an August 31, 2012 |
affidavit from a “GeOmetry L. Milton” statmg that whﬂe he was mcarcerated at”
Green Bay Correctmnal 1nst1tut10n, J arnes Greén said pohce madé him “lie On;’
the petitroner id. at 39 6) a November 21,20 12 afﬁdavit fro'm‘ a “Maurice D '
Stokes” stating that vvhlle in the Mﬂwaukee County Jail, J ames Green told him
the pohce made him lie about the petrtloner ’s 1nvolvement in this crime, 1_(_:1_ at

(7 }a November 17 2003 pohce report recountmg an interview with Jerry

Lee’s sister, LaTosha Gray, 1d at 42-43; 8)a November 16, 2003 pohce report
14

4
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under penalty of per]ury Whlle the pe’u’uoner subrmts

statements r'nade
g that J ames ! Green adm1tted t

o 1y1ng

. affidavits from other prlsoners claumn
arly 1ackmg in -

—hand »accounts simil

these are second

about the pet1t10ner,

indicia of reliability _ _ A
etmoner ’s new” ev1dence about the Aid_enti_ty of Wallstreet does not . .

The p
nt that Wallstreet” comrmtted t

.bolster the pe’atloner ’s. argume hrs‘_crime. The
f Wallstreet s” 1dent1ty 1s the W1 |
2 Dk* No 2-1 at 23. From the

sconsm Innocence

petitioner’s_ evidence O
randum from November of 20 1

Project memo
ames Green 1dent1ﬁed Darmen S

anders as

memorandum, it ap'pears that J
“Wallstreet Id. The April 2001 police report 1dent1ﬁed Dam1en Sanders” as an
tted near the scene of the 2()03

ect in an armed rebbery commi
bbery occurred at the 3700 blo
et St in Mﬂwaukee)

identified susp
rime. Dkt. No. 2-1:‘ at 30 (2001 ro
e occurred at 3400 bleck of Vi

ck of Vhet S‘r

m Mﬂwaukee 2003 crim

The other police documents show that Damien Sanders may have had an

g I_c_l_.__ at 29.

" affiliation with the Young Guns g7

e’ dlscovered in 201 2 does not exonerarte the petitioner;

\-But this “evidenc

se at the time of the crime; it does,

ace the pet1t1oner somewhere el

tage Showing the petmoner at the sC

There is nO eyewitness,

it does not. pl
ene. There.is no .

not explain surveﬂlance foo
DNA evidence linking Darmen Sanders, to. this crime.
cene of this cnme There is nO

testimony placing Damren Sanders at the s

e cormmtted the crime\The evidence does not .

~ admission from Sanders that h
‘The court concedes that if-

explam why the petitioner confeSsed to the. crime.

Gr‘een had tCStlflCd d1fferent1y at trial, and if the petitioner had known of
16
yione-p Filed 8 120120 Page 160 s Document 23



ts; or'critical physical evidence” necessary to

pursue a gateway claim of actualmhocenée Schlup, 513 U.S. at 324. The

evidence does not meet the demandmg s’faﬁda:d of showing that no reasonable -
Juror would have found the peﬁﬁbhé’? guﬂty beyond a rééébnablé doubt.
‘ The court will deny the petition as untimely.

II.  Motion to Take Judicia] Notice (Dkt. No. 25)




( g\’&\\\\/\%i ‘ f)(,u’/ \\/J

1d that two days after the cnrne, Ruby Harns wewed a .photo.array containing - -
the petitioner but dldn’t pick anyone out, 1d at 2- 3 that the Jury wasn’t rnade’ S
aware that Hams dldn t p1ck anyone from the array 1d at 3; that the petmoner
pomted out all thlS 1nformat10n in h1s habeas bnef 1d ‘that at the begmmng of _'
his tr1a1 the members of the vemre were & sked 1f anyone knew the petitioner,:
and no one ralsed a hand 1d at 3 4; that the W1scons1n (,ourt of Appeals
conceded that one of the petltloner ’s ]urors Was hlS former hlgh “school teacher, o
id. at 4; that the trlal court never questloned Gray about his ‘relationship with
the petltloner, 1d that the petltloner was seventeen when he was arrested, id.;
| that he was seventeen When he went to tnal 1d that another federal ju'dg‘e had .-
1ssued a dec1s1on regardmg an undlsclosed hlstory between a juror and a 3
defendant 1d at 4 5 that the petltloner 1dent1ﬁed the 1ssue with ]111’01‘ Gray in
his petition before the other judge 1ssued hlS dec1s1on, 1_d_ at 5; and that'th'e' =
Court of Appeals lssued a dec1sron contrary to well established: federal Jaw in
refusing to glve him an evidentiary hearlng on the Gray issue, id.

“A court may take judicial notice of an adjudicative ' fact that is both ‘not
subject to reasonable dispute’ and either 1) generally known Within the
temtonal Junsdmtmn of the tnal court or ?) capable of accurate and ready
deterrmnatmn by resort to sources Whose accuracy cannot reasonably be

questmned General Elec. Camtal Corp v Lease Resolutron Corp, 128 F. 3d

1074, 1081 (7 th Clr 1997) (quotmg Fed R. Ev1d 201(b)) « Judicial notice” is an
ev1dent1ary ShOI'tCU.L It allows a court to take note of facts about wh1ch no one

could disagree—the fact that the Governor of W1sconsm is Tony Evers, the fact
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that Madison is the capltol of Wlsconsm the fact that the sun rlses in the east .

and sets in the Westr—sc that parties ‘ahdAcourts don’t Waste tune trymg to

,,,,,,

these facts it would not change the reahty that the petitioner Walted too long to

file for federal habeas relief,
The court will deny‘ this motion.

IV. Certificate of Appealability
Under Rule 1 l(a) of the Rules Govermng Sectlon 2254 Cases the court

must consider whether to issue a ceruﬁcate of appealability. A court may issue

for making a “substantial showing” is whether “reasonable jurists could debate
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‘ whether (or for that matter, agree that) the petmon should have been resolved
ina dtfferent manner or that the 1ssues presented were adequate 10 deserve

encouragement to proceed further Slack V. McDamel 529 U.S. 472, 484

(2000) (mternal quotat10ns om1tted) The court declines to issue'a certificate of
appealabxhty, because reasonable jurists could not debate that the petition was ‘
untm1ely undet 28 U S.C. §2244 or that the pelitioner has not presented
evidence demonstratlng his actual innocence. '
V. Conclusion ‘ | |
The court GRANTS the respondent s mot10n to dism1ss Dkt. No. 18
" The court DENIES the petitioner’s mo’tlon"to'take judlcral no‘uce Dkt Not ]
The court ORbERS this case’ is DISMISSED as untimely under.428'.U".S;.Cf,‘, ,:
§2244(d)(LA). o L ‘_ N -
"The court DECLINES TO ISSUE a cer‘mﬁcate of appealablhty

Dated in Milwaukee, Wlsconsm this’ 30tH day of March 2020

. BY THE COURT:

)

g ~_HON. PAMELA PEPPER
_ "Chief United States District Judge
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For the Seventh Circuit
. Chicago, Illinois 60604

| Submitted December 7, 2020
Decided December 16, 2020

Before
ILANA DIAMOND ROVNER, Circuit Judge

AMY ]. ST. EVE, Circuit Judge

- No. 20-1605

SHOMAS T. WINSTON, Appeal from the United States District
Petitioner-Appellant, o Court for the Eastem District of
Wisconsin.
v. | No. 18-cv-1938-pp
GARY A. BOUGHTON, o .Pamela Pepper,
Respondent-Appellee. Chief Judge.
ORDER

Shomas Winston has filed anotice of appeal from the dismissal of his 28 U.S.C.
§ 2254 petition, which we construe as a request for a certificate of appealability. We
have reviewed the final order of the district court and the record on appeal. We find no
substantial showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

Accordingly, we DENY a , certificate of appealablhty We also DENY Winston's
motion’for appointed counsel. :



Ehorr g
@MJ

 Uniten ﬁfafzﬁ Court of Appm[z

For the Seventh Circuit
Chicago, Illinois 60604

- January 8, 2021
Béfore
ILANA DIAMOND ROVNER, Circuit Judge
| AMY ]. ST. EVE, Circuit Judge

No. 20-1605

SHOMAS T. WINSTON, - Appeal from the United States District
Petitioner-Appellant, Court for the Eastern Dlstnct of

Wlsconsm
v.
No. 18-cv-1938-pp

. GARY A. BOUGHTON,

Respondent-Appellee. Pamela Pepper,
Chief Judge.

ORDER
On consideration of the appellant’s petition for rehearmg, the judges on the

original panel have voted to deny rehearing. It is, therefore, ORDERED that the
petition for rehearing is DENIED.



Pnitedr Btates Court of Apypeals

For the Seventh Circuit
Chicago, Illinois 60604

Submitted December 6, 2023
Decided December 14, 2023

Before
THOMAS L. KIRSCH LI, Circuit Judge
JOHN Z. LEE, Circuit Judge

DORIS L. PRYOR, Circuit Judge

No. 23-3326
SHQMAS T. WINSTON, . On Motion for an Order Authorizing the
Applicant, District Court to Entertain a Second or
Successive Petition for Collateral Review.
.
GARY BOUGHTON,
Respondent.

P

ORDER

Shomas Winston applies under 28 U.S.C. § 2244(b) for authorization to file a
successive § 2254 petition. We deny this request.

A Wisconsin jury convicted Winston of first-degree homicide and armed
robbery, for which he was sentenced to life in prison. In his first petition for a writ of
habeas corpus under 28 U.S.C. § 2254, he argued that one of his former teachers was
wrongly seated as a juror, that counsel was ineffective for not getting that juror
removed) and that two codefendants who previously identified Winston as the shooter
were now recanting. But the district court dismissed the petition as untimely —the one-
year statute of limitations had expired 11 years earlier —concluding that the purported
recantations were not strong enough evidence of innocence to excuse the time bar.
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No. 23-3326 Page 2

No. 18-cv-1938 (E.D. Wis. Mar. 30, 2020). Indeed, the evidence that anyone might recant
was indirect, consisting of an internal memo from Winston’s previous lawyers
describing an interview with one of the codefendants, plus the affidavits of two men

-insisting that they heard the codefendants say Winston was not the shooter. The court
reasoned that this evidence did not convincingly undermine the reliability of the
codefendants’ identification of him in the trial record. Nor did it overcome the other
evidence pointing to Winston’s guilt, especially his own confession and surveillance
video of him at the scene of the crime. This court denied a certificate of appealability.
No. 20-1605 (7th Cir. Dec. 16, 2020).

Today Winston seeks leave to file another § 2254 petition repeating the three
arguments from his first one, but relitigation of prior federal habeas claims is barred by
28 U.S.C. § 2244(b)(1). True, Winston now attaches supporting evidence that he did not
provide to the district court in his first petition: for example, he includes trial transcripts
apparently showing that one of his codefendants wavered on the identity of the shooter.
But § 2244(b)(2) requires that successive claims rest on either “previously unavailable”
proof of innocence or new and retroactive constitutional rules announced by the
Supreme Court. The items he provides today (especially transcripts from state
proceedings held years ago), even if not previously given to the district court, were
previously available to him. See § 2244(b)(2)(i). And no new constitutional rule is

“involved.

Winston also argues that his trial counsel was ineffective for not challenging his
confession or investigating another man as a potential suspect. But, again, these
arguments cannot proceed because Winston does not point to a new constitutional rule
from the Supreme Court, nor does he identify supporting evidence that was not
available to him at the time of his previous § 2254 petition.

We therefore deny authorization and dismiss Winston’s application.
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