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J. P. Stadtmueller, 
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ORDER

Justin Winston has filed a notice of appeal from the denial of his petition under 
28 U.S.C. § 2254, a request for a certificate of appealability, and a motion to amend it. 
We grant Winston's motion to amend his request for a certificate of appealability. But 
having reviewed the final order of the district court and the record on appeal, we find 
no substantial showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

Accordingly, Winston's motion to amend his request for a certificate of 
appealability is granted. As amended, the request for a certificate of appealability is 
denied. Because Winston has paid the filing fee, his motion to proceed in forma 
pauperis and his motion to amend that request are denied as moot.
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF WISCONSIN

JUSTIN T. WINSTON,

Petitioner,
Case No. 20-CV-1835-JPS 
7th Cir. Case No. 23-1729

v.

JON NOBLE,
ORDER

Respondent.

1. INTRODUCTION

On March 27, 2023, this Court granted Respondent Jon Noble's 

("Respondent") motion to dismiss Petitioner Justin T. Winston's 

("Petitioner") petition for a writ of habeas corpus pursuant to 28 U.S.C. 

§ 2254 and dismissed the case with prejudice. ECF No. 34. Judgment was 

entered thereon the same day. ECF No. 35.

On April 17, 2023, Petitioner filed a notice of appeal. ECF No. 36. 

Then, on April 20, 2023, the Court received two separate filings from 

Petitioner requesting reconsideration of the denial of his habeas petition. 

ECF Nos. 43, 44.1 Petitioner purports to move for reconsideration pursuant 

to both Federal Rules of Civil Procedure 59(e) and 60(b) on grounds of 

"manifest error of law and facts." ECF No. 44 at 1. For the reasons discussed 

herein, the Court will deny the motions.

’On May 1, 2023, Petitioner also filed a brief supplement to his motions for 
reconsideration. ECF No. 46.
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LEGAL STANDARDS2.

2.1 Rule 60(b)

Rule 60(b) provides for extraordinary relief and may be invoked 

only upon a showing of exceptional circumstances." Monzidelis v. World's 

Finest Chocolate, Inc., 92 F. App'x 349, 352 (7th Cir. 2004) (quoting Stevens 

Greyhound Lines, Inc., 710 F.2d 1124, 1231 (7th Cir. 1983)). A motion for 

reconsideration brought pursuant to Rule 60(b) must be "based on one of 

six specific grounds listed in the rule." Id. (quoting Talano v. Nw. Med. Fac. 

Found., 273 F.3d 757, 762 (7th Cir. 2001) and United States v. Deutsch, 981 F.2d 

299, 301 (7th Cir. 1992)). "The six possible grounds for Rule 60(b) relief are:

(1) [MJistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence could 
not have been discovered in time to move for a new trial 
under Rule 59(b); (3) fraud . . . , misrepresentation, or other 
misconduct of an adverse party; (4) the judgment is void;
(5) the judgment has been satisfied, released, or discharged, 
or a prior judgment upon which it is based has been reversed 
or otherwise vacated, or it is no longer equitable that the 
judgment should have prospective application; or (6) any 
other reason justifying relief from the operation of the 
judgment.

Id. (quoting Fed. R. Civ. P. 60(b)). Importantly, however, a Rule 60(b) 

motion should not merely "rehash[] the merits of the case based on the 

existing record." Tokh v. Water Tower Ct. Home Owners Ass'n, 327 F. App'x 

630, 631 (7th Cir. 2009). This is so because "[a] Rule 60(b) motion is not a 

substitute for appeal... ." Stoller v. Pure Fishing, Inc., 528 F.3d 478, 480 (7th 

Cir. 2008) (citing Bell v. Eastman Kodak Co., 214 F.3d 798, 801 (7th Cir. 2000) 

and Oxxford Clothes XX, Inc. v. Expeditors Int'l of Wash., Inc., 127 F.3d 574, 

577 (7th Cir. 1997)).

v.
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2.2 Rule 59(e)

Like that afforded by Rule 60(b), relief pursuant to Rule 59(e) is 

"extraordinary." KAP Holdings, LLC v. Mar-Cone Appliance Parts Co., 55 F.4th 

517, 528 (7th Cir. 2022). In contrast to Rule 60(b), however, "Rule 59(e) does 

not set forth any specific grounds for relief." United States v. Roth, Nos. 10 

MISC 001; S.D.N.Y. 09 Civ. 8712, 01 Cr. 1503 (SCR) (LMS), 2010 U.S. Dist. 

LEXIS 38175, at *5 (E.D. Wis. Apr. 19, 2010). "[T]he Seventh Circuit 

recognizes only three substantive grounds upon which a Rule 59(e) motion 

may be based: 1) newly-discovered evidence; 2) an intervening change in 

the controlling law; and 3) manifest error of law." Id. (citing Cosgrove v. 

Bartolotta, 150 F.3d 729, 732 (7th Cir. 1998)). However, "a Rule 59(e) motion 

may not be used simply to re-litigate issues that have already been 

decided." Id. at *6 (citing Sigsworth v. City of Aurora, III, 487 F.3d 506, 512 

(7th Cir. 2007)). "The law is clear that Rule 59(e) motions are not the proper 

vehicle for revisiting issues and recapitulating arguments that were 

decided by the Court. . . ." Id. (citing In re Oil Spill by "Amoco Cadiz" Off 

Coast of France on March 16,1978, 794 F. Supp. 261, 267 (N.D. Ill. 1992)).

3. ANALYSIS

Because they expressly seek to correct alleged "manifest error[s] of 

law and fact," ECF No. 44 at 1, Petitioner's motions for reconsideration are 

more properly evaluated under Rule 59(e) than under Rule 60(b). Further, 

the motions are timely under Rule 59(e) and thus need not be construed 

under Rule 60(b). Williams v. Illinois, 737 F.3d 473, 475 (7th Cir. 2013) ("[W]e 

have established a bright-line rule that any [Rule 59(e)] motion for 

reconsideration filed after the deadline must be construed as a motion to 

vacate [under Rule 60(b)]." (citing Justice v. Town of Cicero, III, 682F.3d 662, 

665 (7th Cir. 2012)). However, ultimately the legal standard is not
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dispositive here because Petitioner's motions appear to both "rehash[] the 

merits of the case based on the existing record," Tokh, 327 F. App'x at 631, 

and "recapitulate^ arguments that were decided," In re Oil Spill, 794 F. 

Supp. at 267.

3.1 Ground One

In its order dismissing Petitioner's habeas case, the Court wrote that 

Ground One was procedurally defaulted because the Wisconsin Court of 

Appeals rejected the claim as forfeited. ECF No. 34 at 11-12. The Court also 

addressed, and rejected, Petitioner's argument that the application of the 

forfeiture doctrine in his state case was not "firmly established and 

regularly followed" and was "unexpected and freakish" such that 

procedural default should not bar this Court's consideration of the merits 

of the claim. Id. at 12—13 (quoting ECF No. 28 at 2). Now, in his motion for 

reconsideration, Petitioner acknowledges that the Court "held that [his]... 

Batson [sic] claim is procedurally defaulted because the Wisconsin Court of 

Appeals denied it as 'forfeited,'" but reiterates that "this part of the 

[Wisconsin Court of Appeals'] . . . decision . . . was not firmly established 

and regularly followed . . . ." ECF No. 44 at 1-2. In other words, he merely 

regurgitates his original argument, which is not an appropriate ground for 

reconsideration.

Ground Two

Similarly, the Court concluded that Petitioner's Ground Two 

procedurally defaulted because "[t]he Wisconsin Court of Appeals relied 

expressly on [State v.] Escalona-Naranjo[,] [517 N.W.2d 157 (Wis. 1994)] and 

[State v.] Romero-Georgana[,[ [849 N.W.2d 668 (Wis. 2014)] in denying this 

aspect of Petitioner's § 974.06 motion," and noted that reliance on those 

cases constitutes "independent and adequate state procedural grounds" for

3.2

was
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purposes of procedural default. ECF No. 34 at 15 (quoting Garcia v. 

Cromwell, 28 F.4th 764, 767 (7th Cir. 2022)). The Court addressed Petitioner's 

argument that the Wisconsin Court of Appeals had not truly relied 

independently on Escalona-Naranjo and Romero-Georgana but had instead 

made a "ruling ... on the merits." Id. (quoting ECF No. 28 at 11-12). But the 

Court rejected this argument, noting that it "and similar arguments are 

rejected by the Seventh Circuit." Id. (citing Garcia, 28 F.4th at 774).

Now, in his motion for reconsideration, Petitioner again rehashes 

those arguments already rejected by the Court; for example, he insists that 

the Wisconsin Court of Appeals merely recited the standards of Escalona- 

Naranjo and Romero-Georgana before "immediately [going] into the merits 

of the claims . . . ." ECF No. 44 at 3^4; ECF No. 46 at 1-2. Again, because 

motions for reconsideration are not mere substitutes for appeal, the Court 

will decline the invitation to revisit these arguments and its analysis.

3.3 Ground Three

Next, the Court acknowledged that the Wisconsin Court of Appeals, 

in addressing Petitioner's Ground Three, "expressly relied on the rule that 

'[a] postconviction motion alleging ineffective assistance of counsel may be 

denied without an evidentiary hearing "if the motion fails to allege 

sufficient facts to raise a question of fact, presents only conciusory 

allegations, or if the record conclusively demonstrates that the defendant is 

not entitled to relief.' ECF No. 34 at 16 (quoting State v. Winston, 905 

N.W.2d 843,116 (Wis. Ct. App. 2017) (quoting State v. Roberson, 717 N.W.2d 

111 (Wis. 2006))). The Court concurred with Respondent's assertion that 

these "procedural pleading standards" on which the Wisconsin Court of 

Appeals relied in disposing of Ground Three "are 'identical to' those which 

have been consistently held to constitute 'an adequate and independent

11 n
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state law ground . . . Id. at 17 (quoting ECF No. 26 at 9). The Court 

therefore held that Ground Three 

Whyte v. Winkleski, 34 F.4th 617, 625 (7th Cir. 2002)).

The Court further addressed Petitioner's argument that "his 'pro se 

claim' on ineffective assistance of trial counsel [Ground Three] is 'different' 

than that presented by his postconviction counsel because it includes ' 

arguments on race and with a gender [] challenge.'" Id. at 18 (quoting ECF 

No. 28 at 3-4). In making this argument, Petitioner relied on Warren v. 

Baenen, 712 F.3d 1090 (7th Cir. 2013), writing that "just like in [Petitioner's] 

case, the state court in Warren [sic] held that his claim was barred by 

relitigation, but when looking at the court's decision on direct appeal, it 

decided a related, but distinct issues [sic]." Id. (quoting ECF No. 28 at 3).
r

The Court went on to discuss and distinguish Warren.

Now, on reconsideration, Petitioner argues that the Court 

"erroneously applied the wrong section of the Warren [sic] case to his 

argument on how [Ground Three] is not barred." ECF No. 44 at 5. Indeed, 

it appears that in Petitioner's original briefing, he cited to page 1098 of 

Warren—a point at which the Seventh Circuit addressed the petitioner's 

argument that his counsel was "ineffective because she failed to investigate 

a [witness] statement," Warren, 712 F.3d at 1097-98-and that this Court 

instead discussed a later portion of Warren, neglecting to address that 

portion specifically cited to by Petitioner. Nevertheless, as the Court 

discusses below, Petitioner's reliance on this portion of Warren does not aid 

him.

procedurally defaulted. Id. (quotingwas

new

In the portion of Warren on which Petitioner relies, the Seventh 

Circuit concluded that while the petitioner had argued that his trial counsel 

ineffective for failing to investigate witness statements, the "Wisconsinwas
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state court on post-conviction review" "decided a related, but distinct, 

issue," "not fully addressing] the ineffective assistance issue" and "not 

actually addressing] the constitutional issue at stake here." Id. at 1098. 

Accordingly, the Seventh Circuit concluded that the appropriate standard 

of review was "de novo," rather than "AEDPA['s] deference." Id. The Court 

then went on to apply de novo review to the claim but nevertheless rejected 

it on its merits. Id. at 1098-99.

This portion of Warren does not aid Petitioner because the issue this 

Court encountered in addressing Ground Three was whether it was 

procedurally defaulted, not one of which standard to review to apply in 

addressing the ground's merits. See ECF No. 34 at 17 (concluding that 

Ground Three was procedurally defaulted). In other words, the portion of 

Warren on which Petitioner relied, and continues to rely, is an entirely 

distinct and inapplicable context. It is for this reason that the Court applied 

a later portion of Warren, see ECF No. 34 at 18, because that portion 

addressed the issue of procedural default, which was what was actually at 

issue with respect to Petitioner's Ground Three.

Accordingly, Petitioner has not demonstrated that the Court 

committed a manifest error of law in disposing of Ground Three on 

grounds of procedural default.

3.4 Ground Four

Lastly, the Court disposed of Ground Four as procedurally defaulted 

due to the Wisconsin Court of Appeals' express reliance on both Escalona- 

Naranjo and State v. Allen, 682 N.W.2d 433 (Wis. 2004). ECF No. 34 at 20 

("Like Allen, reliance on Escalona-Naranjo has clearly been held to constitute 

'an adequate artd independent state procedural ground/which forecloses 

federal review.'") (quoting Whyte, 34 F. 4th at 624).
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Again, on reconsideration, Petitioner appears to merely re-assert that 

which he originally asserted with respect to this ground. ECF No. 44 at 7 

( Winston asserts that he has already explained how his . . . ineffective 

assistance of trial counsel claims that's related to the ineffective assistance 

of postconviction counsel clam are not procedurally defaulted."); id. 

( Second, Winston asserted in his opposition brief how his case is

distinguished from Whyte [sic]."). Again, because motions for 

reconsideration are not mere substitutes for appeal, the Court will decline 

the invitation to revisit these arguments and its analysis.

Cause and Prejudice3.5

The Court also acknowledged that, as a general matter, a petitioner 

whose grounds for relief are deemed procedurally defaulted may not 

obtain further federal habeas review thereon "unless the petitioner can

show 'cause and prejudice or actual innocence.'" ECF No. 34 at 10-11 

(quoting BRIAN R. Means, FEDERAL HABEAS MANUAL, § 9B:1, 1131-32 (2019 

ed.)). After concluding that Petitioner's grounds for relief 

procedurally defaulted, the Court noted that Petitioner's "response in 

opposition to the motion to dismiss makes no actual argument as to cause 

and prejudice or actual innocence," apart from Petitioner's bald assertion 

that "he has 'shown cause and prejudice on grounds (1), (2), and (3)." Id. at 

13 & n.7 (quoting ECF No. 28 at 13). This "passing reference" to cause and 

prejudice was "unsupported and undeveloped," and so the Court declined 

to analyze the issue. Id. at 13 n.7.

Petitioner now argues that the Court erred in not analyzing the issue 

of cause and prejudice with respect to his ineffective assistance of 

postconviction counsel claim because "ineffective assistance is adequate to 

establish cause for the default of some constitutional claims, like some to be

were
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raised first in the state court." ECF No. 44 at 9 (quoting Edwards v. Carpenter, 

529 U.S. 446, 451-52 (2000)). However, Petitioner's reliance on Edwards also 

relies on his incorrect assertion that "the [ineffective assistance of 

postconviction counsel] claim is not defaulted ...." Id.

Indeed, the Court in Edwards wrote that "[although [it] ha[d] not 

identified with precision exactly what constitutes 'cause' to excuse a 

procedural default, [it] ha[s] acknowledged that in certain circumstances 

counsel's ineffectiveness in failing properly to preserve the claim for review 

in state court will suffice .... In other words, ineffective assistance adequate 

to establish cause for the procedural default of some other constitutional 

claim is itself an independent constitutional claim." 529 U.S. at 451 (internal 

citation omitted). However, the Court went on to address the question of 

whether it was sufficient "that the ineffective-assistance claim was 

'presented' to the state courts, even though it was not presented in the 

manner that state law requires." Id. at 452.

Put another way, the Court addressed the issue of whether the claim 

of ineffective assistance of postconviction counsel could itself be 

procedurally defaulted such that it could not remedy the procedural default 

of a petitioner's other grounds for relief. Indeed, it could. "[A]n ineffective- 

assistance-of-counsel claim asserted as cause for the procedural default of 

another claim can itself be procedurally defaulted . . . ." Id. at 453; see also 

Promotor v. Pollard, 628 F.3d 878, 887 (7th Cir. 2010) ("[A] claim of attorney 

ineffectiveness which is defaulted in state court cannot be the basis for 

cause, unless the petitioner can establish cause and prejudice for the 

ineffectiveness claim as well .... [Petitioner] defaulted his ineffective 

assistance of counsel claim and he does not offer cause-and-prejudice to 

excuse this default.") (citing Edwards, 529 U.S. at 452-54).
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Such is the case here. Petitioner argues, albeit baldly, that the 

ineffective assistance of his postconviction counsel constitutes cause and

prejudice with respect to his remaining grounds for relief such that their 

procedural default can be set aside. This argument fails because the Court 

has already concluded that Petitioner's claim of ineffective assistance of 

postconviction counsel—Ground Four—is itself procedurally defaulted. 

ECF No. 34 at 20 ("This [Gjround [Four] is similarly procedurally defaulted, 

in part for the reasons already provided above. The Wisconsin Court of 

Appeals expressly relied on State v. Allen . . . [and] Escalona-Naranjo . . . .") 

(internal citation omitted); see also supra section 3.4.

4. CONCLUSION
t

For the reasons discussed herein, the Court concludes that Petitioner 

has not demonstrated any manifest error of law or fact for purposes of Rule 

59(e). Accordingly, the Court will deny his motions for reconsideration. 

Accordingly,

IT IS ORDERED that Petitioner Justin T. Winston's motions for 

reconsideration, ECF Nos. 43, 44, be and the same are hereby DENIED. 

Dated at Milwaukee, Wisconsin, this 23rd day of August, 2023.

pfcJHElSOURT:

J. P. Stai 
U.SSDistfict Judge

ueller
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF WISCONSIN

JUSTIN T. WINSTON,

Petitioner,
Case No. 20-CV-1835-JPS

v.

JON NOBLE,
ORDER

Respondent.

1. INTRODUCTION

On December 11, 2020, Petitioner Justin T. Winston ("Petitioner") 

filed a petition for a writ of habeas corpus under 28 U.S.C. § 2254. ECF No. 

1. A notice of appearance by an attorney was entered on Petitioner's behalf 

in July of 2021, but that attorney has since withdrawn, and Petitioner now 

proceeds pro se. ECF Nos. 9,19, 22.

On January 27, 2022, the Court ordered that Petitioner file an 

amended petition featuring only his exhausted claims. ECF No. 16. 

Petitioner filed an amended petition on February 7, 2022. ECF No. 18. That 

amended petition serves as the operative petition in this action. On August 

16, 2022, the Court set a briefing schedule in this matter. ECF No. 22. On 

September 14, 2022, Respondent Jon Noble1 ("Respondent") filed a motion 

to dismiss. ECF No. 25. That motion is now fully briefed. For the reasons 

discussed herein, the Court will grant it.

*

irThe institution at which Petitioner is currently housed is Kettle Moraine 
Correctional Institution. The warden of such institution is Jon Noble, not Randall 
R. Hepp. See ECF No. 18 at 1; ECF No. 25 at 1, n.l. The Court will accordingly 
instruct the Clerk of Court to replace Randall R. Hepp with Jon Noble on the 
docket.

t V V W! c, CS)
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2. STANDARD OF REVIEW

State criminal convictions are generally considered final. Review 

y be had in federal court only on limited grounds. To obtain habeas relief 

from a state conviction, 28 U.S.C. § 2254(d)(1) (as amended by the 

Antiterrorism and Effective Death Penalty Act ("AEDPA")) requires the 

petitioner to show that the state court’s decision on the merits of his 

constitutional claim

ma

was contrary to, or involved an unreasonable 

application of, clearly established federal law as determined by the United 

States Supreme Court. 28 U.S.C. § 2254(d)(1); Brown v. Payton, 544 U.S. 133, 

141 (2005). The burden of proof rests with the petitioner. Cullen v. Pinholster, 

563 U.S. 170, 181 (2011). The relevant decision for this Court to 

that of the last state court to rule on the merits of the petitioner's claim. 

Charlton v. Davis, 439 F.3d 369, 374 (7th Cir. 2006). But first, under Rule 4, 

the Court analyzes preliminary obstacles to review, including whether the 

petitioner has complied with the statute of limitations, exhausted available 

state remedies, avoided procedural default, and set forth cognizable claims. 

3. RELEVANT BACKGROUND2

The case from which Petitioner's conviction

review is

stems is State of

Wisconsin v. Justin T. Winston, Case No. 2010CF003469 (Milwaukee Cnty.

Cir. Ct.), available at https://wcca.wicourts.gov/caseDetail.html? 

caseNo=2010CF003469&countyNo=40&index=0&mode=details.

Petitioner (an African American male)
Therein, 

was convicted of First-Degree

2The following factual background is pulled both from State v. Winston, 905 
N.W.2d 843 (Wis. Ct. App. 2017) and the docket of State of Wisconsin v. Justin T. 
Winston, Case No. 2010CF003469 (Milwaukee Cnty. Cir. Ct.), available at
https://wcca.wicourts.gov/caseDetail.html?caseNo=2010CF003469&countyNo=40
&index=0&mode=details.
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Intentional Homicide and of Possession of a Firearm By a Felon.'His jury 

trial began on July 12, 2011 and continued for over two weeks, concluding 

on July 27, 2011. He was found guilty on the two aforementioned counts.3

During the jury selection process of his trial, the trial court struck 

several potential jurors for cause. Winston, 905 N.W.2d, *1 2. Thereafter, 

Winston and the State were afforded seven peremptory strikes each. Id. 

Each side exercised all seven of their peremptory strikes, at which point the 

State told the court: "Judge, at this point I do want to preserve a motion 

based on Batson, I think I have to preserve it as soon as it happens with the 

defense. We can deal with it after we're done here." The court responded: 

"All right. It's preserved." Petitioner's counsel made no comment at that 

time.

Later, following the selection of the jury but before their swearing in, 

the court addressed the State's Batson issue. Id., 3. The following exchange 

occurred:

[The State]: Judge, I will just make my recordf,] and this is 
very unusual. I don't think I've ever brought this motion on 
behalf of the State before, but the record is going to reflect that 
there are no African-Americans on this jury panel. The—

[The Court]: Just so the record is clear even though I believe 
there were at least four to five that were on the larger panel.

[The State]: Yes, there were. The defense chose—and they 
may have a reason—but they chose to strike three or four 
African-Americans on this jury panel, the State struck one; 
and I want the record to reflect for the appellate courts that it 
was the defense that struck three or four African-Americans 
in this case and that is the reason why there are no African- 
Americans on this jury panel. Now, there may be a strategic 
reason for this, certainly the defense may have reasons for it,

3He was found not guilty of a third count of First-Degree Intentional
Homicide.
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but I don't want this coming back saying that the State 
the one that struck the African-Americans; it was the defense 
that did that.

[The Court]: So let s put all this to bed. Let's have each of the 

parties give their race-neutral reasons for striking the people 
that they struck, let's just make our record of all of that so 
don't have an issue with regard to that.

was

we

Id. The State then provided its race-neutral reasons for exercising a 

peremptory strike on Juror Number 27 (an African-American individual). 

They included “the man's age, employment, jewelry, and the fact that he 

'was sighing' during the jury selection process." Id., f 4. After hearing this

explanation, Petitioner's trial counsel stated, "[w]ell, maybe I should 

formally say out loud that I challenging their striking of Juror 27 and Iam

believe their reasons are insufficient." Id.

Petitioner's trial counsel then provided its explanations for the 

of three of its peremptory strikes on African-American individuals. One 

such explanation was that the individual had been a victim of an armed 

robbery. Id., 15. After hearing these explanations, the court concluded that 

it “appear[ed] that all the strikes [were] race-neutral." Id. The State agreed 

and stated that it didn t have an objection." Id. The court expressed that it 

questioned Petitioner's counsel's decision to strike three African-American

use

individuals from the jury, but stated that it "did not believe it needed to 

start over with jury selection // //as long as the defendant himself agree[d] 

with" the strategy. Id. Petitioner told the court that he agreed with his

counsel s jury selection strategy. Id. As to Petitioner's counsel's earlier 

objection as to Juror Number 27, he offered no additional comments or 

argument and did not ask the court to take testimony or make any factual

VS
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findings with respect to the striking of that juror. Id. The Batson issue was 

not again raised at trial.

The Milwaukee County Circuit Court sentenced Petitioner on 

September 30, 2011 to life in prison without eligibility for extended 

supervision. Also on September 30, 2011, the Milwaukee County Circuit 

Court entered a judgment of conviction as to Petitioner.

On February 11, 2013, Petitioner moved to vacate the judgment of 

conviction and sentence and for a new jury trial.4 But on February 12, 2014, 

Petitioner moved to dismiss his motion without prejudice and for an 

extension of time within which to file a new postconviction motion or notice 

of appeal. On April 7, 2014, the Wisconsin Court of Appeals deemed the 

appeal voluntarily dismissed. On March 23, 2015, Petitioner filed a new 

motion to vacate the judgment of conviction and sentence and to dismiss 

the criminal charges against him with prejudice, or, in the alternative, for a 

new trial.

The circuit court denied the motion on June 25, 2015. On July 13, 

2015, Petitioner filed a notice of appeal. The direct appellate case that 

followed was Case No. 2015AP1419-CR. The Wisconsin Court of Appeals 

affirmed Petitioner's judgment of conviction and sentence on October 12, 

2017. In its decision and order, the Wisconsin Court of Appeals discussed 

the circumstances surrounding the Batson issue at trial. The Wisconsin 

Court of Appeals acknowledged that Petitioner's postconviction motion 

(which the trial court had denied) alleged that "the State used racial 

discrimination when it used a peremptory challenge to strike an African-

4He did so after receiving multiple extensions of the deadline within which 
to file a postconviction motion or notice of appeal.

%
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American juror." Winston, 905 N.W.2d, J 7. The Wisconsin Court of

Appeals noted Petitioner's arguments on appeal as follows:

[T]he trial court erred when it decided that there 
Batson violation at the jury trial and when it denied [the] 
postconviction motion on this issue .... [T]he State struck 
Juror 27 from the jury on account of his race .... [T]he State 
improperly supplemented the record in its response to 
Winston's postconviction motion by providing additional 
explanation for the State's decision to strike Juror 27 ... . [I]f 
[Winston] is held to have forfeited his Batson challenge, then 
his trial counsel was ineffective for not properly raising the 
issue.

Id., T 12 (internal quotation marks omitted). Ultimately, the Wisconsin 

Court of Appeals concluded that "Winston did not properly raise or 

preserve a Batson challenge during the trial." Id., 1 13. "Winston did not 

raise the issue with the trial court.... [T]rial counsel offered a one-sentence 

objection to the State's explanation." Id. And "after the trial court declared 

'it appears that all the strikes are race-neutral,' trial counsel did not disag 

with that assessment, ask the trial court to make detailed factual findings 

about the reasons for the strikes, or ask the trial court to take testimony 

concerning Juror 27." Id. "In short, trial counsel did not ask the trial court 

to undertake the analysis in step three of the Batson test, during which the 

defense would have had the 'ultimate burden of persuading the court that 

the prosecutor purposefully discriminated or that the prosecutor's 

explanations were a pretext for intentional discrimination.'" Id. (internal 

citation omitted). "We conclude that Winston forfeited his Batson claim." Id.

Next, the Wisconsin Court of Appeals discussed Petitioner's claim of 

ineffective assistance' of counsel. The court concluded that Petitioner's 

"postconviction motion did not demonstrate that he was prejudiced by his

was no

ree
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trial counsel's alleged deficiency." Id., 117. Specifically, the court wrote that 

his "postconviction motion and opening appellate brief did not specifically 

address the second requirement: particular facts or circumstances that raise 

an inference that the State used a peremptory strike to exclude Juror 27 

because of his race." Id.

On November 10, 2017, the Supreme Court acknowledged receipt of 

a Petition for Review. The Supreme Court denied that petition for review 

on January 10, 2018. State v. Winston, 908 N.W.3d 820, 1 (Wis. 2018).

On October 3, 2018, Petitioner moved for postconviction relief 

pursuant to Wis. Stat. § 974.06.5 Just five days later, on October 8, 2018, the 

court denied the motion. On December 10, 2018, Petitioner appealed the 

denial of the motion. The appellate case that followed was Case No. 

2018AP002377 CRNM. On May 19, 2020, the Wisconsin Court of Appeals 

affirmed the denial of the motion. Therein, the court noted that Petitioner's 

"appeal concerned an alleged Batson violation during jury selection." ECF 

No. 26-4 at 2. The court further noted that, in its disposition of the 2017 

direct appeal, it had concluded'that Petitioner "did not properly raise or 

preserve a Batson challenge during the trial" and that Petitioner had "not 

demonstratejd] that he was prejudiced by his trial counsel's alleged 

deficiency." Id. at 3. The court quickly concluded that Petitioner could not 

"relitigate" the court's conclusion as to the forfeiture of the Batson claim. Id.

5 A defendant may proceed under this section after the "time for appeal or 
postconviction remedy provided in [§] 974.02 has expired." Garcia v. CromwellT.2S 
F.4th 764, 772 (7th Cir. 2022). Section 974.06 permits a prisoner to move the 
sentencing court to "vacate, set aside or correct the sentence" on the ground that 
the sentence was imposed in violation of the U.S. Constitution. Wis. Stat. 
§ 974.06(1). It is "Wisconsin's equivalent to a motion for collateral relief under 28 
U.S.C. § 2255." Garcia, 28 F.4th at 772 (internal citation omitted).
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at 4. It similarly declined to address Petitioner's renewed argument that his 

trial counsel was ineffective in failing to properly raise or pursue a Batson 

claim, again because Winston cannot relitigate the legal analysis this court 

employed in his direct appeal." Id.

As to the assertion of ineffective assistance of counsel on the part of 

his postconviction/appellate counsel,.the court wrote that it "agree[d] with 

the State that the prosecutor's questions and statements did not support 

inference of discriminatory intent." Id. at 7. "We conclude, as we did in 

Winston s direct appeal, that he has not presented facts supporting a prima 

facie case of discriminatory intent. Therefore, he cannot demonstrate that 

he was prejudiced by trial counsel's failure to raise or preserve a Batson 

challenge or postconviction counsel's alleged failure to adequately present 

those facts as part of Winston's direct appeal." Id.

The court at that time also addressed Petitioner's new contentions 

that the State "improperly vouched" for a witness's out-of-court statement" 

and "argued facts not in evidence," and that "both trial counsel and 

postconviction counsel provided ineffective assistance by failing to address 

the State's improper closing argument." Id. at 3-4. As to these, the court 

concluded that the "new issue that Winston raised in his latest 

postconviction motion does not have merit" and was therefore "not clearly 

stronger than the issues postconviction counsel raised." Id. at 7. Specifically, 

the court wrote that "the prosecutor's statements were not improper." Id. at 

10. "[A]s such," the court concluded, "Winston is not entitled to relief." Id. 

at 7.

an

Petitioner thereafter filed a "timely but nonconforming petition for 

review" with the Supreme Court. On October 23, 2020, the petition for

iq
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review was denied. Then on December 11, 2020, Petitioner filed the instant 

motion for a writ of habeas corpus under 28 U.S.C. § 2254.

In his present motion, Petitioner purports to raise four grounds for
j

relief, all of which he represents as having been exhausted.6 ECF No. 18 at 

1. His grounds for relief are provided as follows: first, "Batson violation" 

('Ground One"). Id. Petitioner argues that the trial court "made an ultimate 

ruling on the question of discrimination" and that the State "used a 

racial... stereotype" as its purported race-neutral explanation for the use 

of its strike, which the court should have found "was caused by racial 

discrimination." Id. at 2-3.

As. ground two, Petitioner writes "[p]rosecutorial misconduct" 

("Ground Two"). Id. at 3. He contends that the State "argued matters not in 

evidence" and erroneously asserted that "Winston's print was fresh on the 

outside driver's window;" that his "DNA was on that gun;" and that Ricky 

Grinston ("Grinston") stated "[I]'m gonna be killed by these guys." Id.

Third, Petitioner argues ineffective assistance of trial counsel 

("Ground Three"). Id. at 4. He argues that counsel was "ineffective for not 

objecting to gender with his Batson challenge, and in the alternative, 

counsel was ineffective for inadequately raising the Batson claim on race by 

omitting key arguments on race ... ." Id.

Lastly, Petitioner argues ineffective assistance of 

postconviction/appellate counsel ('Ground Four"). Id. Specifically, he 

writes that his postconviction/appellate counsel was "ineffective for not

6That representation appears to be accurate, and in any event, 
Respondent's motion to dismiss does not challenge Petitioner's habeas motion on 
grounds of exhaustion. See ECF No. 10 at 8 ("Winston appears to have exhausted 
his remedies as to Grounds One through Four.").

2 0
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arguing that" his trial counsel was ineffective for the reasons asserted as to 

Ground Three. Id.

In opposition to Petitioner's motion for § 2254 habeas relief, 

Respondent asserts that Petitioner "procedurally defaulted all four grounds 

for habeas relief in state court" and that he cannot "establish cause and 

prejudice or a miscarriage of justice." ECF No. 26 at 1.

4. ANALYSIS

Procedural Default as a General Matter

Even though a constitutional claim in a federal habeas petition has 

been exhausted, a court is still barred from considering the ground if the 

petitioner has procedurally defaulted on the claim. See Mahaffey v. Schomig, 

294 F.3d 907, 915 (7th Cir. 2002). A state prisoner procedurally defaults 

a constitutional claim in a habeas petition when he fails to raise the claim in 

the state's highest court in a timely fashion or in the manner prescribed by 

state law. O'Sullivan v. Boerckel, 526 U.S. 838, 848 (1999); Thomas v. 

McCaughtry, 201 F.3d 995, 1000 (7th Cir. 2000). Put otherwise, a petitioner 

has procedurally defaulted if he "violated] a state procedural rule which 

would constitute adequate and independent grounds to bar direct review 

in the United States Supreme Court." BRIAN R. MEANS, FEDERAL HABEAS 

Manual § 9B:1, 1131-32 (2019 ed.). "Thus, a prisoner who fails to satisfy 

the state procedural requirements forfeits his right to present his claim in 

federal habeas." Id. at 1132. This is so unless the petitioner can show " 

and prejudice or actual innocence." Id.

This doctrine applies "regardless of whether the default occurred at 

trial, on appeal, or on state collateral review." Id. A rationale for the doctrine 

is that "a habeas petitioner who fails to meet the state's procedural

4.1

on

cause
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requirements for presenting his federal claims has deprived the state courts 

of an opportunity to address those claims in the first instance." Id., § 9B:2, 

pp. 1133. If the petitioner has actually violated an applicable state 

procedural rule in presenting his federal claims to the state court(s), the 

federal court is barred from reviewing the claim in habeas. See id., § 9B:12, 

pp. 1139. And specifically, "the state court must actually state in plain 

language that it is basing its decision on the state procedural default and 

that other grounds are reached only in the alternative." Jenkins v. Nelson, 

157 F.3d 485, 491 (7th Cir. 1998).

4.2 Ground One

As to Ground One, the alleged Batson violation, Respondent argues 

that it has been procedurally defaulted because the Wisconsin Court of 

Appeals denied it as "forfeited." ECF No. 26 at 3. Indeed, in addressing the 

issue on direct appeal, the Wisconsin Court of Appeals expressly concluded 

that Petitioner "forfeited his Batson claim" because the issue was not

"properly rais[ed] or preserve[d]" at trial. Winston, 905 N.W.2d, f1^ 12-13.

The Court agrees with Respondent that it should find Ground One 

"as procedurally defaulted based on the adequate and independent state 

law ground of forfeiture." ECF No. 26 at 8. To be "adequate," a state 

procedural rule must be "firmly established and regularly followed." Lee v. 

Kemna, 534 U.S. 362, 376 (2002). A state procedural ground is adequate only 

where the state court acts "in a consistent and principled way." Liegakos v. 

Cooke, 928 F. Supp. 799, 804-05 (E.D. Wis. 1996) (internal citation omitted). 

"A basis of decision applied infrequently, unexpectedly, or freakishly may 

be inadequate, for the lack of notice and consistency may show that the state
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is discriminating against the federal rights asserted." Id. at 805 (internal 

citation omitted).

These requirements are met with respect to the doctrine of forfeiture 

as a general matter. See Promotor v. Pollard, 628 F.3d 878, 886-87 (7th Cir. 

2010) ("Wisconsin waiver law ... constitutes an adequate and independent 

state law ground that cannot be reviewed absent cause and prejudice."); 

White v. Miles, No. 17 C 2517, 2019 U.S. Dist. LEXIS 133076, at *16 (N.D. Ill. 

Aug. 7, 2019) (citing Hogan v. McBride, 74 F.3d 144, 146 (7th Cir. 1996)) 

("Under § 2254, forfeiture is an independent and adequate state ground 

precluding habeas review.").

Moreover, no other court thereafter substantively addressed the 

merits of Ground One, so this procedural bar was never removed. See Ylst 

v. Nunnemaker, 501 U.S. 797, 801 (1991) ("If the last state court to be 

presented with a particular federal claim reaches the merits, it removes any 

bar to federal-court review that might otherwise have been available."); see 

ECF No. 26-4 at 3-4 (Wisconsin Court of Appeals reiterating previous 

conclusion that the Batson issue was forfeited).

Petitioner contests the correctness of the Wisconsin Court of 

Appeal's determination as to forfeiture, see ECF No. 28 at 1-2, but "the 

petitioner may not challenge in the federal proceeding the correctness of 

the state court's ruling that the petitioner violated the state procedural 

rule." Means, Federal Habeas Manual § 9B:12,1139. "Whether the state 

court properly interpreted and applied its procedural rules is solely a state 

law issue to be decided by the state court." Id.

Petitioner also argues that the application of the forfeiture doctrine 

in this instance was not "firmly established and regularly followed" and 

was "unexpected and freakish" because there is "no state case law that
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states a Batson challenge is not properly raise[d] or preserve[d] during trial 

because a defendant did not raise it before the State [did]." ECF No. 28 at 2. 

Firstly, this argument essentially again attempts to contest the "correctness 

of the state court's ruling" as to forfeiture. MEANS, FEDERAL HABEAS 

MANUAL § 9B:12, 1139. And secondly, this argument appears to somewhat 

misstate the bases upon which the Wisconsin Court of Appeals deemed 

Plaintiff's Batson objection forfeited. The court did not deem the issue 

forfeited solely because Petitioner didn't raise the issue before the State did. 

Instead, the court based its forfeiture determination on the fact that 

Petitioner didn't raise the issue, later provided only a "one-sentence 

objection to the State's explanation," then "did not disagree with" the trial 

court's assessment that all strikes exercised were "race-neutral," did not ask 

the court to make factual findings as to the reasons for the strikes, and did 

not ask the court to take testimony regarding the juror at issue. See Winston, 

905 N.W.2d, 113. Based on all of those circumstances, the Wisconsin Court 

of Appeals deemed the issue forfeited. There is nothing clearly unexpected 

or freakish about that application of the forfeiture doctrine.

Petitioner's Ground One is procedurally defaulted, and his response 

in opposition to the motion to dismiss makes no actual argument as to cause 

and prejudice or actual innocence.7 The Court will accordingly grant 

Respondent's motion to dismiss to the extent it seeks dismissal of Ground 

One based on procedural default.

7Petitioner mentions at one point in his brief that he has "shown cause and 
prejudice on grounds (1), (2), and (3)," ECF No. 28 at 13, but this is the only passing 
reference to those concepts in his briefing. The argument is unsupported and 
undeveloped.
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4.3 Ground Two

Petitioner asserts as Ground Two several instances of alleged 

prosecutorial misconduct. ECF No. 18 at 3-4. This ground was addressed 

by the Wisconsin Court of Appeals' 2018 order addressing Petitioner's 

§ 974.06 motion. As the Wisconsin Court of Appeals characterized it, 

Petitioner alleged that the prosecutor improperly vouched for Grinston's 

statement, argued facts not in evidence, and made various other improper 

statements. ECF No. 28-1 at 8.

The court cited State v. Escalona-Naranjo, 517 N.W.2d 157 (Wis. 1994) 

for the proposition that a successive postconviction motion such as the 

then before the court had to establish a "sufficient reason" for failing to 

previously "raise any issues that could have been raised in the earlier 

proceedings."8 Id. at 7. It further wrote that, pursuant to State v. Romero- 

Georgana, 849 N.W.2d 668 (Wis. 2014), the motion had to demonstrate that

"clearly stronger than the issues that 

postconviction counsel chose to pursue." Id.9 Applying these concepts, the 

court then concluded that Petitioner's alleged prosecutorial misconduct 

ground was "not clearly stronger than the issues postconviction counsel

one

the new issues raised were

8The Wisconsin Supreme Court there held that a successive § 974.06 motion 
"requires a sufficient reason to raise a constitutional issue in [the] sec. 974.96 
motion that could have been raised on direct appeal or in a sec. 974.02 motion." 
Escalona-Naranjo, 517 N.W.2d at 185. (emphasis omitted). See also Garcia, 28 F.4th 
at 772 ("[A] prisoner may not raise in a section 974.06 motion a federal 
constitutional issue that was raised or could have been raised in a postconviction 
motion under section 974.02 or on direct appeal.") (internal citation omitted).

9"The Wisconsin Supreme Court's decision in Romero-Georgana builds 
Allen and Escalona-Naranjo by elaborating the pleading threshold necessary to 

evidentiary hearing on a prisoner's claim that ineffective 
assistance of postconviction counsel is a sufficient reason to excuse his procedural 
default." Garcia, 28 F.4th at 773.

on

justify holding an

*1
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raised," and that it therefore did not constitute a "sufficient reason" under 

Escalona-Nciranjo. Id.

Respondent asserts that Ground Two is procedurally defaulted 

because the Wisconsin Court of Appeals addressed the ground pursuant to 

Escalona-Naranjo and Romero-Georgana, both of which constitute 

independent and adequate grounds pursuant to Garcia v. Cromwell, 28 F.4th 

764 (7th Cir. 2022)./Respondent is correct. The Wisconsin Court of Appeals 

' relied expressly on Escalona-Naranjo and Romero-Georgana in denying this 

aspect of Petitioner's § 974.06 motion. And in 2022, the Seventh Circuit in 

Garcia v. Cromwell held that reliance on Escalona-Naranjo and Romero- 

Georgana are "independent and adequate state procedural grounds. 

Garcia, 28 F.4th at 767.

As in Garcia, Petitioner's dispute "centers on whether the rules 

announced in [Escalona and Romero] are truly independent of the merits." 

Id. at 774. Petitioner argues that Ground Two is not procedurally defaulted 

because the Wisconsin Court of Appeals, in determining that the ground 

was not "clearly stronger" than that which was raised by postconviction 

counsel, discussed the ground's merits and clearly made a "ruling ... on 

the merits." ECF No. 28 at 11-12. This and similar arguments are rejected 

by the Seventh Circuit. See Garcia, 28 F.4th at 774 (rejecting petitioner's 

argument that application of the procedural standard is "too entangled

"10

Adequacy in this context," the Seventh Circuit wrote, "requires that the 
state-law ground be 'firmly established and regularly followed' and not applied 
in a way that imposes ('novel and unforeseeable requirements without fair or 
substantial support in prior state law' or 'discriminate[s] against claims of federal 
rights."' Garcia, 28 F.4th at 775 (internal citation omitted). "We have little difficulty 
concluding that Escalona-Naranjo and Romero-Georgana are 'firmly established and 
regularly followed' rules of Wisconsin postconviction procedure." Id.

10"

'XC.
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with the merits of [the] federal claims to be an independent basis for the 

state court's decision").

For these reasons, the Court will grant the motion to dismiss to the 

extent that it seeks dismissal of Ground Two based on procedural default.

4.4 Ground Three

As to Ground Three, that of alleged ineffective assistance of trial 

counsel, Respondent argues that it has been procedurally defaulted because 

the Wisconsin Court of Appeals denied it as "inadequately pleaded." ECF 

No. 26 at 3. To reiterate, Petitioner asserts in Ground Three that his 

counsel was ineffective for "not objecting to gender with his Batson 

challenge" or, alternatively, was "ineffective for inadequately raising the 

Batson claim on race." ECF No. 18 at 4.

trial

As to this issue, the Wisconsin Court of Appeals 

Petitioner s postconviction motion did not demonstrate that he
wrote that

was
prejudiced by his trial counsel's alleged deficiency," specifically because 

Petitioner's "postconviction motion and opening appellate brief" failed to 

address the requirement of Batson that "particular facts or
circumstances . .. raise an inference that the State used a peremptory strike 

to exclude Juror 27 because of his race." Winston, 905 N.W.2d, f 17 (quoting

State v. Lamon, 664 N.W.2d 604 (Wis. 2003)). In so concluding, the Wisconsin 

Court of Appeals expressly relied the rule that "[a] postconviction

motion alleging ineffective assistance of counsel may be denied without

on

an
evidentiary hearing 'if the motion fails to allege sufficient facts to raise a 

question of fact, presents only conclusory allegations, or if the record 

conclusively demonstrates that the defendant is not entitled to relief."' Id., 

H 16 (quoting State v. Roberson, 717 N.W.2d 111 (Wis. 2006)). The Wisconsin

2*1
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Court of Appeals subsequently noted that Petitioner had attempted to 

address this deficiency in his reply brief, but declined to "consider the 

merits" of his attempt to do so since it "was raised for the first time on

appeal." Id., 118.

Respondent asserts that the "procedural pleading standards" relied 

on by the Wisconsin Court of Appeals'in addressing this ground are 

"identical to" those which have been consistently held to constitute "an 

adequate and independent state law ground," even when "applied to 

federal claims regarding ineffective assistance of counsel." ECF No. 26 at 9. 

Specifically, Respondent cites State v. Allen, 682 N.W.2d 433, *1 36 (Wis. 

2004), which provides that a petitioner's postconviction motion must 

"provide^ sufficient material facts ... that, if true, would entitle him to the 

relief he seeks," and that the failure to do so allows the court to deny such 

motion without a hearing. Allen, 682 N.W.2d, ^ 10 ("We have defined 

sufficiency standards that must be met for both pretrial and postconviction 

motions before a hearing is granted."). And "'if the defendant fails to allege 

why and how his postconviction counsel was constitutionally ineffective— 

that is, if the defendant asserts a mere conclusory allegation that his counsel 

was ineffective—his "reason" is not sufficient to avoid . . . procedural 

default." Whyte v. Winkleski, 34 F.4th 617, 625 (7th Cir. 2022). In Whyte, as 

here, the Wisconsin Court of Appeals held that the petitioner's 

postconviction motion alleging ineffective assistance of counsel had "failed 

to comply with [the applicable] pleading standard" because his pleading 

"fail[ed] to establish prejudice." Id. Indeed, as Respondent represents, such 

procedural rule constitutes "an adequate and independent state procedural 

rule." Id.
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In response, Petitioner writes that he "agrees somewhat" with 

Respondent's above discussed arguments but asserts that his "pro se claim" 

on ineffective assistance of trial counsel is "different" than that presented 

by his postconviction counsel because it includes "new arguments on race 

and with a gender [] challenge." ECF No. 28 at 3-4. He cites Warren 

Baenen, 712 F.3d 1090 (7th Cir. 2013), asserting that "just like in Winston's 

case, the state court in Warren held that his claim was barred by relitigation, 

but when looking at the court's decision on direct appeal, it decided a 

related, but distinct issues." Id. at 3.

In Warren, the petitioner alleged that his trial counsel was ineffective 

for failing "to investigate his mental competence." Warren, 712 F.3d at 1099. 

The Seventh Circuit noted that it was "not clear that [petitioner] raised this 

issue in the state courts." Id. Rather, it wrote, petitioner there made the 

"related, though distinct, argument that [counsel] was ineffective for failing 

to further investigate his mental health at the time of the offense." Id. The 

critical difference, however, is that in Warren the Seventh Circuit noted that 

the state had not "argue [d] default" and had therefore "forfeited the 

argument." Id. at 1100. That is at least partly what enabled the Seventh 

Circuit to address the petitioner's "related, though distinct" argument 

regarding ineffective assistance of counsel. Id. at 1099. The same is not true 

here, and that makes all the difference. Respondent here did not forfeit the 

procedural default argument, and the Court will not act as if Respondent 

has.

v.

Lastly, Petitioner argues that the Wisconsin Court of Appeals in 2018 

(before which Petitioner proceeded pro se) "addressed the merits of [his] 

pro se trial counsel's ineffectiveness claim" and that accordingly any 

procedural default thereon "is lifted." ECF No. 28 at 4. As noted previously,

' Clft
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"[i]f the last state court to be presented with a particular federal claim 

reaches the merits, it removes any bar to federal-court review that might 

otherwise have been available." Nunnemaker, 501 U.S. at 801.

As already discussed, the Wisconsin Court of Appeals, on direct 

appeal in 2017, did not address the merits of this ground and rather rejected 

it based on insufficient pleading. See Winston, 905 N.W.2d, 117 ("Winston's 

postconviction motion and opening appellate brief did not specifically 

address the second requirement: particular facts or circumstances that raise 

an inference that the State used a peremptory strike to exclude Juror 27 

because of his race."). Similarly, the Wisconsin Court of Appeals in 2018 

concluded "as [it] did in Winston's direct appeal, that he has not presented 

facts supporting a prima facie case of discriminatory intent." ECF No. 28-1 

at 7. In other words, it reached the same conclusion it had in its direct 

appeal—that Petitioner's filing did not meet the applicable pleading 

standards. And again, this conclusion constitutes "an adequate and 

independent state procedural rule."11 Whyte, 34 F.4th at 625. The procedural

“Petitioner insists that since the court discussed "the law from Batson" in 
determining that he has failed to present sufficient facts, the "application of the 
state-pleading rule as applied here does not rest on an independent and adequate 
state ground." ECF No. 28 at 7-9. In support of his argument that it is "clear the 
court's decision is intertwined in federal law," he cites Walker v. Pollard, No. 18-C- 
0417, 2019 U.S. Dist. LEXIS 150379 (E.D. Wis. Sept. 4, 2019). There, to Petitioner's 
credit, the court did write that it did "not think that when a court determines that 
a motion does not contain sufficient facts to enable the court to 'meaningfully 
assess' a federal claim, the court has made a decision that is independent of federal 
law." Walker, 2019 U.S. Dist. LEXIS 150379, at *30. But the Court is constrained by 
the Seventh Circuit's more recent decisions clearly holding that application of such 
procedural rule constitutes "an adequate and independent state procedural rule." 
Whyte, 34 F.4th at 625. For example, the Seventh Circuit has clearly rejected 
arguments that application of the state pleading rule is "too enmeshed with the 
merits of the Strickland ineffectiveness inquiry to be considered an independent 
state procedural rule." Garcia, 28 F.4th at 770.

3o
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bar therefore remains. Accordingly, the Court will grant the motion to 

dismiss to the extent that it seeks dismissal of Ground Three based 

procedural default.
on

4.5 Ground Four

Lastly, Ground Four is based on Petitioner's argument that his 

postconviction/appellate counsel ineffective for failing to object to the 

alleged ineffectiveness of trial counsel. ECF No. 18 at 4. This ground is 

similarly procedurally defaulted, in part for the reasons already provided

was

above. The Wisconsin Court of Appeals expressly relied on State v. Allen in 

determining that Winston was not entitled to relief. ECF No. 26-4 at 4. It

also relied on Escalona-Naranjo, writing that a successive postconviction 

motion must establish a sufficient reason" for "failing to previously raise 

any issues that could have been raised in the earlier proceedings." Id. at 7. 

Like Allen, reliance on Escalona-Naranjo has clearly been held to constitute 

"an adequate and independent state procedural ground, which forecloses 

federal review." Whyte, 34 F.4th at 624. For these reasons, the Court will 

grant the motion to dismiss Ground Four based on procedural default.

5. CONCLUSION

For the reasons discussed herein, each of Petitioner's four asserted 

grounds for relief is barred by procedural default. "We need finality in our 

litigation. Escalona-Naranjo, 517 N.W.2d at 185. "Merits review of a habeas

claim is foreclosed if the relevant state court's disposition of the claim rests 

on a state law ground that is adequate and independent of the merits of the 

federal claim." Triplett McDermott, 996 F.3d 825, 829 (7th Cir. 2021). 

Because the Court is barred from reviewing Petitioner's claims on grounds

v.

of procedural default, the Court will grant Respondent's motion to dismiss.

3.1
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Under Rule 1.1(a) of the Rules Governing Section 2254 Cases, "[t]he 

district court must issue or deny a certificate of appealability when it enters 

a final order adverse to the [habeas] applicant." To obtain a certificate of 

appealability, Petitioner must make a "substantial showing of the denial of - 

a constitutional right," 28 U.S.C. § 2253(c)(2), by establishing that ' 

"reasonable jurists could debate whether (or, for that matter, agree that) the 

amended petition should have been resolved in a different manner or that 

the issues presented were adequate to deserve encouragement to proceed 

further," Miller-El v. Cockrell, 537 U.S. 322, 336 (2003) (internal citations 

omitted). For the reasons discussed above, no reasonable jurists could 

debate whether Petitioner's grounds were procedurally defaulted. The 

Court will, therefore, deny Petitioner a certificate of appealability.

Accordingly,

IT IS ORDERED that the Clerk of Court shall replace Respondent 

"Randall R. Hepp" with "Jon Noble" on the docket, as Petitioner is now 

incarcerated at the Kettle Moraine Correctional Institution under Warden

Jon Noble;

IT IS FURTHER ORDERED that Respondent's motion to dismiss, 

ECF No. 25, be and the same is hereby GRANTED;

IT IS FURTHER ORDERED that Petitioner's amended petition for 

a writ of habeas corpus, ECF No. 18, be and the same is hereby DENIED;

IT IS FURTHER ORDERED that this action be and the same is 

hereby DISMISSED with prejudice; and

IT IS FURTHER ORDERED that Petitioner's request for a certificate 

of appealability, ECF No. 28 at 13, be and the same is hereby DENIED.

The Clerk of Court is directed to enter judgment accordingly.
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Dated at Milwaukee, Wisconsin, this 27th day of March, 2023.

B^THE &OURT:

**Uu
J. P. Sta, 
U.SSDist/ictTudge

ueller

This Order and the judgment to follow are final. A dissatisfied party may 
appeal this Court's decision to the Court of Appeals for the Seventh Circuit 
by filing in this Court a notice of appeal within thirty (30) days of the entry 
of judgment. See Fed. R. App. P. 3, 4. This Court may extend this deadline 
if a party timely requests an extension and shows good cause or excusable 
neglect for not being able to meet the thirty-day deadline. See Fed. R. App. 
P. 4(a)(5)(A). Moreover, under certain circumstances, a party may ask this 
Court to alter or amend its judgment under Federal Rule of Civil Procedure 
59(e) or ask for relief from judgment under Federal Rule of Civil Procedure 
60(b). Any motion under Federal Rule of Civil Procedure 59(e) must be filed 
within twenty-eight (28) days of the entry of judgment. The Court cannot 
extend this deadline. See Fed. R. Civ. P. 6(b)(2). Any motion under Federal 
Rule of Civil Procedure 60(b) must be filed within a reasonable time, 
generally no more than one year after the entry of the judgment. The Court 
cannot extend this deadline. See id. A party is expected to closely review all 
applicable rules and determine what, if any, further action is appropriate in 
a case.

t

if
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WISCONSIN COURT OF APPEALS
110 East Main Street, Suite 215 

P.O.Box 1688
Madison, Wisconsin 53701-1688

Telephone (608) 266-1880 
TTY: (800) 947-3529 

Facsimile (608) 267-0640 
Web Site: www.wicourts.gov

DISTRICT I

May 19,2020
To:

Karen A. Loebel 
Deputy District Attorney 
821 W. State St. 
Milwaukee, WI 53233

Hon. David L. Borowski 
901 N. 9th St. 
Milwaukee, WI 53233

John Barrett
Clerk of Circuit Court
821 W. State Street, Room 114
Milwaukee, WI 53233

Justin T. Winston 396600 
Waupun Correctional Inst. 
P.O. Box 351 
Waupun, WI 53963-0351'

Sarah Burgundy 
Assistant Attorney General 
P.O. Box 7857 
Madison, WI 53707-7857

You are hereby notified that the Court has entered the following opinion and order

State of Wisconsin v. Justin T. Winston (L.C. # 2010CF3469)2018AP2374

Before Brash, P.J., Dugan and Donald, JJ.

Ir-
> ■ Summary disposition orders may not be cited in any court of this state as precedent or 

authority, except for the limited purposes specified in Wis. Stat. RULE 809.23(3).

Justin T. Winston, pro se, appeals from an order denying his Wis. Stat. § 974.06 (2017- 

18) motion for postconviction relief.1 Based upon our review of the briefs and record, we

All references to the Wisconsin Statutes are to the 2017-18 version unless otherwise noted.i
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No. 2018AP2374

conclude at conference that this case' is appropriate for summary disposition. See Wis. Stat. 

Rule 809.21. We summarily affirm the order.2

A jury found Winston guilty of one count of first-degree intentional homicide as a party

to a crime and one count of being a felon in possession of a firearm, contrary to Wis. Stat.

§§ 940.01(l)(a), 939.05, and 941.29(2) (2009-10).3 After sentencing, Winston filed two

postconvictibn motions that were denied. Winston appealed.

Winston’s appedl concerned an alleged Batson violation during jury selection. See

Batson v. Kentucky, 476 U.S. 79 (1986). Specifically, Winston argued that “the trial court erred

when it decided that there was no Batson violation at the jury trial and when it denied [the]

postconviction motion on this issue.” See State v. Winston, (“Winston f”), No. 2015AP1419-

CR, unpublished slip op. Tfl (WI App Oct. 10, 2017) (bracketing in original; quoting Winston’s

appellate brief). Winston further argued that if this court were to conclude that his argument was

forfeited because the Batson issue was raised by the State rather than trial counsel, then this 

court should conclude that trial counsel provided ineffective assistance.4 See Winston I,

No. 2015AP1419-CR, ^1.

2 Winston’s fifty-page brief contains some arguments that do hot merit, discussion because they 
are inadequately briefed or because we have resolved the appeal on other bases. See State v. Pettit, 171 
Wis, 2d 627, 646, 492 N.W.2d 633 (CL App. 1992) (holding that court will not consider inadequately 
developed arguments); State v. Blalock, 150 Wis. 2d 688, 703,442 N.W.2d 514 (Ct. App. 1989) (holding 
that “cases should be decided on the narrowest possible ground”).

3 The jury acquitted Winston of a second charge of first-degree intentional homicide.

4 Immediately after the jury was selected, the State indicated that it was bringing the Batson 
issue to the trial court’s attention because it observed that no African-Americans were selected for the 
jury after the parties exercised their peremptory strikes. See Batson v. Kentucky, 476 U.S. 79 (1986). 
The State struck one African-American and the defense struck three African-Americans.

2
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No. 2018AP2374

We rejected Winston’s arguments and affirmed his convictions. See id.,][19. First, we 

concluded “that Winston did not properly raise or preserve a Batson challenge during the trial.” 

See Winston I, No. 2015AP1419-CR, f 13. Second, we rejected Winston’s ineffective assistance 

argument, concluding “that Winston’s postconviction motion did not demonstrate that he was 

prejudiced by his trial counsel’s alleged deficiency.” See id.,][17. We explained:

The first step in a Batson claim requires a defendant to show two 
things: (1) that he “is a member of a cognizable group and that the 
prosecutor has exercised peremptory strikes to remove members of 
the defendant’s race from the venire”; and (2) that “the facts and 
relevant circumstances raise an inference that the prosecutor used 
peremptory strikes to exclude venirepersons on account of their 
race.” Winston’s postconviction motion and his opening appellate 
brief alleged that a prima facie case was established because •
Winston is African-American and “the State used a peremptory 
strike to remove ... a member of Winston’s race from the jury.”
While those facts satisfy one of the two requirements for the first 
step in a Batson claim, Winston’s postconviction motion and 
opening appellate brief did not specifically address the second 
requirement: particular facts or circumstances that raise an 
inference that the State used a peremptory strike to exclude Juror 
27 because of his race.

Id. (citations and italics omitted). After we affirmed, Winston filed a petition for review, which

the Wisconsin Supreme Court denied on January 8,2018.

On October 3, 2018, Winston filed the pro se Wis. Stat. § 974.06 motion that is at issue 

in this appeal. First, Winston again challenged the trial court’s ruling on the Batson issue, and 

he argued that both trial counsel and postconviction counsel provided ineffective assistance with 

respect to that issue.5 Second, Winston raised a new issue when he asserted that, during closing 

arguments, the State “improperly vouched” for a witness’s out-of-court statement and “argued

5 In addition to arguing that the State engaged in racial discrimination, Winston for the first time 
asserted that the State also engaged in gender discrimination when it struck Juror 27.

3
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facts not in evidence.” (Bolding omitted.) Winston argued that both trial counsel and 

postconviction counsel provided ineffective assistance by failing to address the State’s improper

closing argument.

The trial court denied Winston’s WiS. Stat. § 974.06 motion in a written decision,

without ordering a response from the State and without holding a hearing. This appeal follows.

. We begin with the applicable legal standards. A defendant who files a postconviction 

motion is not automatically entitled to a hearing. If the motion “does not raise facts sufficient to 

entitle the movant to relief, or presents only conclusory allegations, or if the record conclusively 

demonstrates that the defendant is not entitled to relief, the [trial] court has the discretion to grant

or deny a hearing.” State v. Alien, 2004 WI 106, ^9, 274 Wis. 2d 568, 682 N.W.2d 433. We

review a trial court’s discretionary decision to grant or deny a hearing under the erroneous 

exercise of discretion standard. See id. Whether a Wis. Stat. § 974.06 motion alleges sufficient 

facts to require a hearing is a question of law an appellate court reviews de novo. State v.

BaUiette, 2011 WI 79,1(18,336 Wis. 2d 358, 805 N.W.2d 334.

Applying those legal standards, we conclude that Winston was not entitled to a hearing or

relief. We begin our analysis with the Batson issue. As noted, we concluded in Winston’s direct

appeal that he “did not properly raise or preserve a Batson challenge during the trial.” See 

Winston, No. 2015AP1419-CR, ^[13. Winston cannot relitigate that conclusion. See State v.

Witkowski, 163 Wis. 2d 985, 990, 473 N.W.2d 512 (Ct App. 1991) (“A matter once litigated

may not be relitigated in a subsequent postconviction proceeding no matter how artfully the 

defendant may rephrase the issue.”).

4
Case 2:20-cv-01835-JPS Filed 09/14/22 Page 4 of 10 Document 26-4



No. 20I8AP2374

In Winston’s direct appeal, we also rejected his argument that his forfeiture of a Batson 

claim was due to the ineffective assistance of trial counsel. Specifically, we concluded that the

postconviction motion had not adequately alleged facts supporting a prima facie case—the first

step in a Batson analysis—because the motion did not include “particular facts or circumstances 

that raise an inference that the State used a peremptory strike to exclude Juror 27 because of his

See Winston /, No. 2015AP1419-CR, ^[17. Therefore, we concluded, “Winston’srace.”

postconviction motion did not demonstrate that he was prejudiced by trial counsel’s failure to

preserve and pursue a Batson claim.” See Winston /, No. 2015AP1419-CR, f 19.

In his latest postconviction motion, Winston challenged this court’s conclusion that he 

had to demonstrate a prima facie case of discrimination in order to prove that his trial counsel 

provided ineffective assistance. Winston cited case law suggesting that courts need not consider

whether a prima facie case was established if the trial court moved to the second and third steps

of the Batson analysis. See, e.g., State v. King, 215 Wis. 2d 295, 298, 572 N.W.2d 530 (Ct.

App. 1997). We decline to address whether that principle would apply here—where it has been

determined that the defendant did not properly raise or pursue a Batson claim—because Winston

cannot relitigate die legal analysis this court employed in his direct appeal. See Witkowski, 163

Wis. 2d at 990.

Recognizing that a court might reject his argument that he did not need to establish a 

prima facie case of discrimination, Winston’s postconviction motion argued in the alternative

5
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that several facts established a prima facie case of racial and gender discrimination.6 First, no 

jurors raised their hands when the trial court asked whether any juror was “aware of any bias or 

prejudice they may have in this matter[.]” Thus, Winston concluded, Juror 27 did not show bias 

toward either party. Second, Juror 27 stated that he was'not married, had two adult children, was 

a personal trainer, had not previously served on a jury, and liked roller skating. Winston 

argued: “These are not reasons for [Juror 27] to be struck.” Finally, Winston noted that the State 

did not ask Juror 27 any follow-up questions about his job before striking him.

On appeal, the State argues, “None of those facts, had postconviction counsel advanced 

them, would have established a prima facie case of discriminatory intent or purpose under

Batson” (Bolding added.) The State asserts that the fact “that no jurors self-identified as

showing bias or prejudice and that Juror 27 provided neutral information about his status, 

employment, and hobbies does not raise an inference the State used the peremptory strike with 

discriminatory intent.” The State argues that “to establish an inference of discriminatory intent, 

Winston had to identify relevant circumstances that included ‘any pattern of strikes against jurors

of the defendant’s race and the prosecutor’s voir dire questions and statements.’” See State v.

Lamon, 2003 WI 78,1J28, 262 Wis. 2d 747, 664 N.W.2d 607. The State contends that Winston

failed “to identify-patterns, questions, or statements by'the prosecutor during voir dire supporting

an inference of discriminatory intent”

6 Some of the facts that Winston identified are statements the State made when the trial court 
proceeded to steps two and three of the Batson analysis. Winston has not adequately explained why it 
would be appropriate to consider those statements when deciding whether a prima facie case was 
established in the first step of the Batson analysis. Therefore, we do not discuss those statements.

6
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We agree with the State that the prosecutor’s questions and statements did not support an 

inference of discriminatory intent. The fact that the State brought the lack of African-American 

jurors to the trial court’s attention—thereby inviting scrutiny of the State’s use of its peremptory 

challenge—further suggests there was no discriminatory intent. We conclude, as we did in 

Winston’s direct appeal, that he has not presented facts supporting a prima facie case of 

discriminatory intent. Therefore, he canunot demonstrate that he was prejudiced by trial counsel’s 

failure to raise or preserve a Batson challenge or postconviction counsel’s alleged failure to 

adequately present those facts as part of Winston’s direct appeal.

We now turn to the new claim that Winston raised in his Wis. Stat. § 974.06 motion.
/ '

Where, as here, a defendant seeks relief under § 974.06 following a prior postconviction motion 

and appeal, the motion must establish a “sufficient reason” for failing to previously raise any 

issues that could have been raised in the earlier proceedings. See State v. Escalona-Naranjo,

A claim of ineffective assistance of185 Wis. 2d 168, 185, 517 N.W.2d 157 (1994).

postconviction counsel may present a “sufficient reason” to overcome the procedural bar. See 

State ex reL Bothering v. McCaughtry, 205 Wis. 2d 675,682, 556 N.W.2d 136 (Ct. App. 1996). 

. To establish that postconviction counsel was ineffective, the motion must show that the claims 

now asserted are clearly stronger than the issues that postconviction counsel chose to pursue.

State v. Rontero-Georgana, 2014 WI 83, ^[45-46, 360 Wis. 2d 522, 849 N.W.2d 668.

For reasons explained below, we conclude that the new issue that Winston raised in his
’• *r -i

latest postconviction motionldoes not have merit.! ^therefore, it was not clearly stronger than the 

issues postconviction counsel raised, and as such Winston is not entitled to relief. See id.

r o
7
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Winston’s postconviction motion alleged that during closing arguments, the prosecutor

“improperly vouched” for one witness’s statement and “argued facts not in evidence.” (Bolding

omitted.) Winston asserted that trial counsel provided ineffective assistance by failing to object 

to the prosecutor’s statements on four occasions.7 We reject Winston’s arguments because we

conclude that the prosecutor’s statements were not improper.

“A prosecutor may comment on the evidence, argue to a conclusion from the evidence, 

and may state that the evidence convinces him or her and should convince the jury.” State v.

Lammers, 2009 WI App 136, |16, 321 Wis. 2d 376,773 N.W.2d 463. However, “[argument on

matters not in evidence is improper.” State v. Smith, 2003 WI App 234,1J23, 268 Wis. 2d 138,

671 N.W.2d 854 (citation omitted). With those standards in mind, we turn to the four statements

by the prosecutor that Winston identified in his postconviction motion.

First, Winston argued that the prosecutor improperly vouched for the testimony of

Winston’s cousin, Ricky Grinston, who was interviewed by a detective shortly after the shooting

concerning statements Winston made to Grinston. The prosecutor stated: “There was no more

profound and truthful testimony in this trial other than by Mr. Grinston on that videotape.” That

was not an improper argument; the prosecutor is permitted to argue that the witness’s testimony

was compelling. See Lammers, 321 Wis. 2d 376,1J16. Further, the prosecutor did not rely on

facts outside the record to support his argument. See Smith, 268 Wis. 2d 138, f23.

7 Winston’s motion did not acknowledge that trial counsel disputed some of those statements 
when he gave his closing argument.

8
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Next, Winston argued that the prosecutor mischaracterized part of Grinston’s recorded

statement when he told the jury: “Grinston says, my God, my God, I’m a.snitch. I have to move 

my family. I’m gonna be killed by these guys.”8 Having listened to Grinston’s recorded

statement, we conclude that the prosecutor’s statement was not improper because it was based on

the evidence presented at trial. While Grinston did not use those exact words when he spoke to

the detective, he referred to himself as “a snitch” and expressed concern about his safety, stating,

“I don’t even know if. I want to go home or go out to the streets[;] they’re gonna be looking for

me, now I got to worry about me ... [and] worry about moving my girl[.]” He also said, “I

should have let this go, and ... I got to move my family, my girl is scared, she think[s] people 

. gonna retaliate^]” The recorded statements, which the jury heard, support the prosecutor’s

argument that Grinston was concerned that he would be harmed by people who were angry that

he spoke to the detective.

Winston’s third concern with the prosecutor’s closing argument related to fingerprints

from Winston found on the outside of the driver’s door of the vehicle used in the crime. The

prosecutor argued that Winston left the fingerprints as he was running away from the vehicle. In

his postconviction motion, Winston argued that the testimony of two witnesses did not support

the prosecutor’s argument We disagree. The testimony of the fingerprint identification

technician, which the prosecutor explicitly referenced, provided a basis to argue that Winston’s 

fingerprints were fresh. The prosecutor’s argument was based on witness testimony and was not

improper. See idL

8 The jurors were given a transcript of Grinston’s recorded statement to assist them as they 
listened to the recording, and they were instructed that only the recording was evidence. The quoted 
language in this decision is taken from the transcript of the call and is consistent with the recording.

9
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The fourth concern with the prosecutor’s closing argument that Winston identified in his 

postconviction motion related to testimony from a DNA analyst who said that Winston was a 

possible contributor to a mixture of DNA recovered from a gun. The analyst testified that . 

“approximately one out of 3,000 individuals could be a contributor to this mixture” and that 

“Winston is included within the population who could have contributed to this mixture profile.” 

When the prosecutor asserted that “Winston’s DNA was on that gun,” he also acknowledged that 

the defense could argue that the DNA tests were not conclusive, based on the analyst’s testimony 

about “one in 3,000.” When viewed in their entirety, the prosecutor’s comments about the DNA

evidence on the gun do not suggest the prosecutor was arguing facts outside the record. See id.

In summary, we conclude that the prosecutor’s statements were not improper. Therefore, 

Winston cannot demonstrate that trial counsel was ineffective for not objecting to the 

prosecutor’s closing argument We conclude that this issue was not clearly stronger than the 

issues postconviction counsel pursued on direct ap^ea' i and that Winston was not entitled to an 

evidentiary hearing or relief based on his new claim!or the previously litigated Batson claim 

Therefore, we summarily affirm the order denying Winston’s Wis. Stat. § 974.06 

postconviction motion.

IT IS ORDERED that the circuit court’s order is summarily affirmed.

IT IS FURTHER ORDERED that this summary disposition order will not be published.

Sheila T. Reiff
Clerk of Court of Appeals

10
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