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United States Court of Appeals

UNITED STATES COURT OF APPEALS Tenth Circuit

FOR THE TENTH CIRCUIT

May 20, 2024

GREGORY D. COSBY, a/k/a Gregory D.
Cosmo Crosby,

Plaintiff - Appellant,
V.
A CIOLLI, Warden ADX; BILL TRUE,
Former Warden; AW(S) PROGRAMS
(COMPLEX); CMC COMPLEX;
FEDERAL BUREAU OF PRISONS,

Defendants - Appellees.

Christopher M. Wolpert
Clerk of Court ”

No. 24-1072 z
(D.C. No. 1:24-CV-00151-STV) |

ORDER

This appeal is dismissed for lack of prosecution pursuant to Tenth Circuit Rules

3.3(B) and 42.1. A copy of this order shall stand as and for the mandate of the court.
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Entered for the Court

CHRISTOPHER M. WOLPERT, Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO :

f ‘%@t}\ ,VA

e

Civil Action No. 24-cv-00151-STV | \» e f

GREGORY D. COSBY, a/k/a Gregory D. Cosmo Crosby, ] R o
Plaintiff, / ‘

V.

A. CIOLLI, Warden ADX,

BILL TRUE, Former Warden,

AW(S) PROGRAMS (COMPLEX),

CMC COMPLEX, and

FEDERAL BUREAU OF PRISONS (NCRO),

Defendants.

ORDER DENYING LEAVE TO PROCEED IN FORMA PAUPERIS

Plaintiff, Gregory D. Cosby (also known as Gregory D. Crosby), is in the custody
of the Bureau of Prisons, currently incarcerated at the Florence ADMAX United States
Penitentiary in Florence, Colorado. On January 16, 2024, he submitted pro se a

.Prisoner Complaint (ECF No. 1).

On January 25, 2024, Magistrate Judge Scott T. Varholak issued an order
directing Plaintiff to cure certain designated filing deficiencies. (ECF No. 4). Specifically,
Mr. Cosby was directed to either pay the $405.00 filing and administrative fees or file a
motion to proceed in forma pauperis on the court-approved form with the required

accompanying information. (/d.). In addition, the Court reminded Mr. Cosby that he was
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subject 10 38°U'S ¢ § 1915(g) filing Festrictions™(id.). Thus, if He wished t6 pfocesd ir
foria paupers, the Court directed him to show &ause why hé should ot be denisd - *
leave to'iroceed pursuant'to 28 U.S.C. § 1915(g). (fd.y. "= * = i+
in response; bn February 5! 2024, Mr. Cosby filed a Prisoner’s Motion and =
Affidavit for Leave to Procéed Pursuahif fo 28 U:S.C'§ 1915 (‘IFP Motion”) (ECF No. 5).
For the reasons discussed below, Mr Cosby will be denied leave to proceed in formia
pauperis. =" S S ST S AR
' MF. Crosby'is subject t6 the filing restriction’in § 1915(3), which states as follows:
In no'event shall a prisoner bring a civil acfion or appeal a judgment in a
civil action or proceeding under this section if the pnsoner has, on 3 or more
" prior occasions, while incarcerated or detdined in any facility, brought an
~ action or appeal in a court of the United States that was, dlsmlssed on the
‘grounds that it'is frivoloiis, malicious, ‘or fails o state a ‘¢laim upor‘which
relief may be granted, unless the prlsoner |s under nmmment danger of
serious physical'injury. B a
28 U.S.C.'§ 1915(q). R
The court may take judicial notice of its own records in determining whether M. -
Cosby has. thfee or'moré pnor dismigsais’that count as strikes under § 1915(g). Green-/
v. Notlingharn:90 F.3d 415, 418’ (T0th"Cir. 1996). Mr? Cosby, on'three 6 more'prior” "
occasions; has Brodghtan aétion whild'iféarcerated that was dismigsed dh the' grolinds
that it failéd 16°6taté 4 ¢iaim upon which Telief may be grantedSee &g, Cosby v, "

Novetny, -’N*o'=:<"9-543'?1’50i‘F'2DR"“(é*."?(éni‘ Koy 51-“""1@9"5"-"?E@F»’*N&."”z’é*” é"t"té'ch“niéi%iiﬁo\?é")”% 5

24, 1996) (ECF'NG. if?é‘f,*éf&-‘aé:hhﬁ“eﬁmé?. 8) *"(di‘s“r‘ﬁ'iséééf‘fbr*féiidfr‘é' to statea Eléihi")'; 'C‘bsb'y"
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V. Pody. No..93-3408-SAC (. Kan. Sept. 11 1996) (EGF No. 28, attachment Nos. 7,8
at 2) (dismissed for failure to state a,claim): and Crosby v, Maytin, No, 09-3179-SAC (-
Kan. June 12, 2012) (dismissed fo.r.failnre to state a claim)-(ECF, No. 28, attachment,
No. 12), affd, No. 12-3163 (10th Cir. Nov. 16, 2012)-(ECF No. 28, attachment 11).

. Eqch dismissal in the above-referenced cases qualifies gs.a "strike” under.28 , .
us.C.§ 1915(9). See Hafed v. Fed. Bureay of Prisons, 635 F.3d 1 72,1176 (10th-Cir.
2011). In addition, filing restrictions were imposed against Plaintiff in Cosby v. Meador,
No. 00-cv-00267-REB-OES (D, Colo. Deg. 2, 2002); (Plaintiff is prohibited from filing any
further non-habeas civil actions in forma pauperisin this court unless he.is under
imminent danger of senous physncal m;ury, untll he has demonstrated cons;stent and
Iong-term (e g SIX months to ‘a year) progress toward the payment of all his fi Ilng fee
obllgat|ons |n thns court) aff'd and assessed a "strike, " Cosby v Meadors 351 F 3d
1324, 1334 (10th Cir. 2003). As such, Mr. Cosby is subject to the filing restriction in
§1915(0). . ..

.- There is only one exception to the prepayment requirement.in § 1915(g)” and a -
prisoner with.three or more strikes who seeks to fall within that.exception.must./make, .
spemf c, credlble allegatlons of imminent danger, of serious; physical. h,arm ! Hafedw//
Fed. Bureguzof-Prisons, 635 F.3d 1172, 1479:(10th Gir. 2011) (internal quotation.marks,
omutted) ;T he.prisoner. also must de'nonst rate a nexus petween the imminent danger

alleged and;the legal claims.asserted in the complaint; Seg Lomamearquez‘/

754 ‘FAP R ’X’ 756* 75 9 (1 OthCerO 1 8)*aff’d'1 49 \S,Ct ;1 721 ,(2020) Vagye’a d: o
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conclusory assertions of harm will not satisfy the imminent dangef'req'b:ite}hh'e"h't':o[f

§ 1915(g). Seé White %bio?a’da, 157 F 34 12267 1231-32 (10th Cir- 1998).
Furthermore; allegations of pastinjury or harm are not sufficient. See Fuller vi Wiicox,
288 F. App'x 509 511 (10th Cir. 2008) “Every cwcmt to have deCIded the issue so far
has concluded that the statute’s use of the present ténse shows that a prlsoner must
have alleged an imminent danger at the time he filed his complaint.” Hafed: 635 F.3d at
1179 (collecting cases). " L e

In his Prisonef Complaint 'Mr.’ Crosby fails'to assert facts that he is under
imminent d"a'h'-ger of serious physical inju:ry.-:(See ECF Klo. 1):Mr. Cosby was directed,
that if he wished to proceéa in fofn‘iia"péUperis, he must show cause why such request
should not be de_hiéd. (See ECF No. 4). In his IFP Motion, Mr. Cosby states that he is in
immihent danger of setious physical injury because: “Being confined and mentally
incapticated [sic] to longevity of confinement.” (ECF No. 5 at 2).

Mr. Cosby does not meet his burden of making specific, credible allegations of
imminent danger of serious physical injury under § 1915(g). None 6f Mr. Cosby’s
allegations in his Prisoner Complaint establish that he was under imminent danger of
serious physical injury at the time he commenced this action. Hafed, 635 F.3d at 1179.
Further, the vague assertions of “being confined” and “mentally incapticated [sic]” are

not specific and he fail to adequately allege he was under imminent danger of serious

physical injury at the time he commenced this action. Thus, the IFP motion will be

denied. /7
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Aceordingly, itis . .. e e e b it
ORDERED that the Prisoner's Motion and l;v\fﬁda__\qit,_,fgrhl,_e'aye%tg,P‘rgge‘;‘eq‘. e
Pursuantto 28 U.S.C. § 1915 (ECF No.5) is DENIED. Itis . . .. ... = . |
i FURTHE:R ORDEREP that Mr. Cosby shall pay $405.00 (;$350.QQ. ﬁllingrf_ee,-_plus
a $55‘_>,.'OQ a.‘dmiqi§:trat‘i've fge) yvithinlgh.irtiy.@O) _day§ frgm the date of this order if he
wishes to pursue his .c'laimlshin thi; a.‘lc:.tio,nk.: Itis L : . . i
FURTHER ORDERED that, if Mr. Cosby fails to pay $405.00_\{yithin the time

allowed, the complaint and action will be dismissed without further notice.

.DATED at Denver, Colorado, this _8" day of __February ., 2024.

. BYTHECOURT:

[

s/Lewis T. Babcock

P e R S LEWIS T. BABCOCK, Senior Judge |
.- United States District Court
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