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United States Court of Appeals 

Tenth CircuitUNITED STATES COURT OF APPEALS
May 20, 2024FOR THE TENTH CIRCUIT

Christopher M. Wolpert 
Clerk of Court

GREGORY D. COSBY, a/k/a Gregory D. 
Cosmo Crosby,

Plaintiff - Appellant,

No. 24-1072v.
(D.C.No. 1:24-CV-00151 -STY)

(D. Colo.)A CIOLLI, Warden ADX; BILL TRUE, 
Former Warden; AW(S) PROGRAMS 
(COMPLEX); CMC COMPLEX; 
FEDERAL BUREAU OF PRISONS,

Defendants - Appellees.

ORDER

This appeal is dismissed for lack of prosecution pursuant to Tenth Circuit Rules 

3.3(B) and 42.1. A copy of this order shall stand as and for the mandate of the court.

Entered for the Court

CHRISTOPHER M. WOLPERT, Clerk
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO

A
Civil Action No. 24-cv-00151-STV r- I

GREGORY D. COSBY, a/k/a Gregory D. Cosmo Crosby, ’ V: V:
t

Plaintiff, i

v.

A. CIOLLI, Warden ADX,
BILL TRUE, Former Warden,
AW(S) PROGRAMS (COMPLEX),
CMC COMPLEX, and
FEDERAL BUREAU OF PRISONS (NCRO)

Defendants.

ORDER DENYING LEAVE TO PROCEED IN FORMA PAUPERIS

Plaintiff, Gregory D. Cosby (also known as Gregory D. Crosby), is in the custody 

of the Bureau of Prisons, currently incarcerated at the Florence ADMAX United States 

Penitentiary in Florence, Colorado. On January 16, 2024, he submitted pro se a 

Prisoner Complaint (ECF No. 1).

On January 25, 2024, Magistrate Judge Scott T. Varholak issued an order 

directing Plaintiff to cure certain designated filing deficiencies. (ECF No. 4). Specifically, 

Mr. Cosby was directed to either pay the $405.00 filing and administrative fees or file a 

motion to proceed in forma pauperis on the court-approved form with the required 

accompanying information. {Id.). In addition, the Court reminded Mr. Cosby that he was
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subject fa 28'LL^C; § #15(g) fitihg restrictions^ld.). TtiUs/if He Wished td pf6beed7rf 

forms pauperis, the Court directed him to show cause why he should not be denied 

leave td: proceed pursuant to 28 U.S.C. § 1915(g). {Id.}.

in response; bn February 5,: 2024, Mr. Cosby filed a Ptisoner’s Motion and 

Affidavit for Leave to Proceed Pursuant to 28 U:S.C3.j§ 1915 (“IFP Motion”) (ECF No. 5). 

For the reasons discussed below, Mr. Cosby will be denied leave to proceed 'in forma 

pauperis.

Mr. Crosby?is subjected the filing restriction in ^ 19t5'(g), which states as follows:

In n:o'!eveht shall a prisoner bring a civil action Or appeal a judgment in a 
civil action or proceeding under this section if the prisoner has, on 3 or more 
prior Occasions, while incarcerated or detained in any facility, brought an 
action or appeal in a court of the United States that was; dismissed on the 
grounds that it !is frivOlotis, malicious, or fails to state a claim uporf which 
relief may be granted, unless the prisoner is under imminent danger of 
serious physibai injury. •' - ^

28 U.S.C. § 1915(g).

The court may take judicial notice of its own records in determining whether Mr. 

Cosby has three ormdre pribr dismisSalsThat count as Striked bride r §?1915(g). Gree 

v. Nottingham;90 F.3d 415, 418 (1 Oth Cir: 1996). Mr/Cosby; on three Or more prior ' 

occasi0hSV^'as-!£rt^^ftt;hd!actioh:\wH1ld‘:iriC2ii’Cefdlfed that was dismissed dhtbegrothidS 

thaLitfailed fo'state^ciSiin upon Whi6hlrelief fnayHie granted; iSee &&~6bsi?y v. 

Novetny, NO. 95^3150-Rd)R (8.,:f(an. NOy. 1/1995jijECF No. 28,' attachment No: 3) 

(disrrii'sOed for failure!tO stdte Tht&; (D1.1 JOfr:

24, 1996) (ECP N'o. 28, 0ttabhm!erit !NO. % (disrhissecffor failure to state *a clbihi)'; 'Cosby
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V. po.dy, ;^pc,93-3408-SAC (D.LKan..Sept. 11 I9[96^ (E£f,Na 28;. attachment, Nos,,7, 8 

at 2) (dismissed for .failure to state a.pjaim); and p/psfayj/.lA^f//7,,No..<p^.31,79-$AO (,D. 

Kan. June 12, 2012) (dismissed fpr.failure .tostate a claim) (ECF,.No. 28, attachment,
, > - • »/ - ' ■ »'. j v .*i . • *. * w* ‘ • .* ~ :

No. 12)„affd, No. 12-3163 (,10th .Cir. Nov. 16, 2012) (ECF No. 28, attachment 11).

. Epch. dismissal ir> the above-refe/enced cases qualifies as,a "strike"_under,28 

U.S.C. § 191.5(g). See Hafed v.Fed, Bureau of Prisons, 635 F.3d 1172, 1176 (10th Cir. 

2011). In addition, filing restrictions were imposed against Plaintiff in Cosby v. Meador,

\

No. 00-cv-00267-REB-OES (D.; Colo.,Dec. 2, 2002); (Plaintiff is prohibited from filing any 

further non-habeas_civil actions in forma pauperist mjhis court unless hq-is under 

imminent danger.ptserious physicalI injury, VJntil he.has.demonstrated,,consistent and 

long-tern) (e;g.,,sjx7fhon.ths toja year) progress toward thg payment of all his.filing fee 

obligations in this court), aff’d and assessed a "strike," Cosby.y. jjJieadors, 351 F.3d

1324, 1334 (10th Cir. 2003). As such, Mr. Cosby is subject to the filing restriction in 

§ 1%15(g). : .

“There js only one exception .to the.prepaypent.require,mept-in § 194.5(g)" and a 

prisoner with thmepr.more strikes who seeks to fall within that exception.must,“makel 

specific,, credible^Hegetipps ofimminentf^^ge^iQf^^ripwsj^h^jcal 

Fed. ,2^1^internal quqtatipn ,mark^

omitted),vThe.pfjeQneri also must:demon5trate a,nexus between the imminent danger, * 

alleged and(the legs I claims, assertedjtv the,,compla i;nt:. See L^ax-y^tiiz-Marquez,, , .. 

754 F..App:x756n759 ()0th,Cir. 2018),.140 §,,0+.^724.,(2020). Vagpe-afl?^

■ '
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conclusory assertions of barm will not satisfy the imminent danger requirement of

§ 1915(g) See' White Coloradd, 157 F.3d 122^ 1231-32 (10th Cir! 19&):' 

Furthermore, allegations of past injury or harm are not sufficient. See fuller v. Wildox, 

288 F. App’x 509, 511 (10th Cir. 2008). “Every circuit to have decided the issue so far 

has concluded that the statute’s use of the present tense shows that a prisoner must

have alleged an imminent danger at the time he filed his complaint.” Hated] 635 F.3d at
' r'f ,

1179 (collecting cases).

In his Prisoner Complaint! Mr! Crosby fails to assert facts that he is under
' *T' . .J f » ' * e t*

imminent danger of serious physical’injury. (See ECF No. 1). Mr. Cosby was directed

that if he wished to proceed in forma pauperis, he must show cause why such request 

should not be denied. (See ECF No! 4). In his IFP Motion, Mr. Cosby states that he is in

imminent danger of serious physical injury because: “Being confined and mentally

incapticated [sic] to longevity of confinement.” (ECF No. 5 at 2).

Mr. Cosby does not meet his burden of making specific, credible allegations of

imminent danger of serious physical injury under § 1915(g). None Of Mr. Cosby’s

allegations in his Prisoner Complaint establish that he was under imminent danger of

serious physical injury at the time he commenced this action. Hated, 635 F.3d at 1179.

Further, the vague assertions of “being confined” and “mentally incapticated [sic]” are

not specific and he fail to adequately allege he was under imminent danger of serious

physical injury at the time he commenced this action. Thus, the IFP motion will be

denied.

M.4

0 I /f
/ >i/



Case No. l:24-cv-00151-STV Document, 6 filed 02/08/24, USDC Colorado pg 5 of 5

Accordingly, it is

ORDERED that thp Prisoner’s Motion arid Affidayit.foi; Leaye.to.Proceed 

Pursuant to 28 U.S.C. § 1915 (ECF No, 5) is.DENIED. It is „

.. FURTHER ORDERED that Mr. Cosby shall pay $405.00 ($350.00 filing.fee, plus 

a $55 00 administrative fee) within thirty. (30) days from the date of this order if he 

wishes to pursue his claims in this action. It is
' ;'i, . , ' .. ■■■ i ... r 1

FURTHER ORDERED that, if Mr. Cosby fails to pay $405.00 within the time 

allowed, the complaint and action will,be dismissed without further notice.

DATED at Denver, Colorado, this .8th day of

• i:r• 'I-' ■• v’ .{•../ ; *

: li • .f i

February , 2024. ,

BY THE COURT:, \ *c . ;'D

s/Lewis T. Babcock:
LEWIS T. BABCOCK, Senior Judge 
United States District Court
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