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APPENDIX A
. 1a
UNITED STATES DISTRICT COURT
SOUTHERN.DISTRICT OF INDIANA
TNDIANAPOLIS DIVISION
MIRACLE HURSTON, |
Plaintiff, J

v. Case No; 1:19-cv-04890-TWP-DLP

INDIANA GAMING COMPANY LLC,

Defendant:

ENTRY ON:CROSS:MOTIONS _FOR SUMMARY-JUDGMENT-

This mattet i$ before the Court on Cross-Motions for Sumimary. Judgment filed by Plaintiff
Miracle Hurston (“Hurstor") (Eiling No. 244) and Defendant Indiana Gaming Company LLC
("Indiana Gaming"':) Filin : No. 276). On'December 11,2019, HU|':ston initiated this lawsuit against
Indiana Gafrithg Brifiging & number of claims arising out of allcged racial confrontations and
incidents:involving Hollywood Casino Lawrencebuig (the "Casing"), Which is opérated by Indiana
Gaming (Filing No. 1. After Hurston filed his Fifth-Aménded Coriplaint (Filing No. 128), the
parties filed CrossfMoiiOns for Summary Judgment on fhree remaining ¢laims: 42 U.S.C. § 1981
discrimination, breach of contract, and inténtiohal infliction of enotional distress. For the
following sedsons; the Court grants Tnidiana Gaming's Motion and.denies Hurston's Métion.

I BACKGROUND

The factual €lainis in this case are cxicnsive, ad this 'backgmun'd section provides an

explanation of the facts that arc relevant to the threc claims and the parties cross-motions.
A Pricedural Backgrouiid
On Deéembei ;l,l‘,v»20"l9,,iHurs‘loﬁ initiated this j_itigati‘on agaifist Indiand Gaming-alleging a

number of racial confrontations and incidents involving the Casino's employees and patrons (Filing
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No, 1). Hurston asserted claims of race discrimination, breach of contract, harassment, retaliation,
conspiracy, and negligence—all under Inditina state law. /d: On Decerber 16, 2019, the Court
screened Hurston's Complaint, deténninéd that subject-inattef jurisdiction was lacking, and
allowed Hurston to file.an-gniended complaint (Filing No. 4). On Jativary 21, 2020, Hurston filed
his First Amended Complaint, a!.lcg'in'g race discrimination under Title 11 of the Civil Rights Act
of 1964, false diniprisonmient, intentional infliction of emolional distress, bréach of contract,
hatassnight, Fetaliation, conspiracy; and tiegligence (Filing No. 5). On April 17, 2020, Hiirston
filed his Secorid Amended Compléint, feroving thé harassment, rétaliation, and ¢onspiracy causes
‘

-of action; and adding 4 claim ander 42 U.S.C. § 1981 (Eiling.No. 17).

On QOctober 26, 2020, the-Court grantéd a motion to dismiss Hurston's claim for violation
of Title 11 of the Civil Rights Act of 1964 as well as hi false imprisonment and-riegligence claims
(Filing No. 49 at 23). Hutston's claims for Section 1981 discririiindtion, intentional infliction of
emotional distress, and breach of ‘contréct were permitted to proceed. 1d. Following additional
requests to amend his pleadings, on May 12, 2021, Hurston filed a.motionfor leave to file his fifth
amf:nded complaint (Fiﬁnﬂ ;NQ. 113). The Court granted'l-l_urs'ton Jledve to file his fifth amended
comiplaint, which was filed on June 11, 2621 {Filing No, 128). The Fifth Amended Complaint,
which is thie operative complaint; brings claims agdinst Indiana Garirig for viplation of 42 U.S.C.
§ 1981, iintentional infliction of emofional distress, and breach of contract: Id. After the Fifth
Amended Confiplaihf’ was filed, Indiana Gaming filed its Motion fbr Sumniary ‘Judgm‘ent (Eiling

No. 244), and Hurston resporided with his own Motion for Summary Judgment (Eiling No, 276).

B. Eactua) Background
Indiaiid Gaming operates the Casino in Lawrcnceburg, Indiania. Hurston is aivBlack male,

and from 2017 through 2019, he was a frequerit patron-of the Casino. Hurston parficipated in.many
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gambling activities at the Casino and was considered a "high stakes” player (Filing No. 246-1 at

1-2). Hufston was one of miferous Black males who contributed to the reveniic strcam of the
Casino, but he was the 6nly Bla_ci; male ranked at the Casing's "lcon” status, based on his régular
attendance, (Filing No, 277 4t 1). )A,mqjdrpan‘t_qf being Icon status, was recgiving special privilcges
and benefits. Jd.

1n 2018 and 2019; Hurston was involved in several loud and disruptive disturbances at the
Casirio. Many of these disturbances drew a.crowd of patrorisand wotild stop garfing operations at
the Cagino. Theséincidents included Hutston yélling and dursing at othef patrons whilé they were
playing at the Casirio. ‘Some pitroris complainied t6 Casino mianagement aboiit Hurston's bekiavior,
and management had multiple conversations with Hurston about bchaving appropriately at the
Casino (Filing No. 246-5 at.2-3).

In the carly morning hours of February 14, 2018, Hurston was involved in an altercation
with anothér Black mal¢ patron of the Casino. Tt was nafed that disorderly conduct, public
intoxication, and simple assault were parts of the altércation. The dthef patron made stiide remarks
to Hurston, and during the altercation, Huriston punched the other pairon on his head, drawing

blood and leaving "goose eggs" on his forehead. Hurstor and the other patron'did not warit each

other $0.b¢ arrested, so neither individual was arrested (Filing No,.271-1 at 2-5). Harston alss
infofmed the officér he wouild rither nothing conie of the incident bver getfing consequences from
thie.casino, /.t 4.

On April 8, 2018, again during +he early momning hours, there was a disturbance on the
Casino gém‘ing_ floor to 'which r‘nanag‘c’méﬁt responded, A Caiicasian.rah h@(_i for’ced:l-[_ur‘s'toh out
of playing two spots. (Filiig No. 262-1 a1 2). The Caiicasian mian ¢alled Hurston a ;;u’hk and the

dealerproceeded to deal the Caucasian man a hand. Jd. When the manager arrived, HufSton wag
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standing behind a gaming table yelling and cursing at other patrons and an employee. The manager
asked Huirston to go with hitn, and Hurstn began yeiting and cursing at the manager, which

8 at

disrupted Casino opérationts for several minuies and drew-a crowd (Filing No, 246-. ); see also

Hutston's manyally-filed vi’c}co ¢vidence, Bxhibit 12, at Filing No_ 265:and Filing No, 266). The
casino. manager had p‘re\fioﬁsly been contacted by other Casino guests concerning fears when
Hurston is around due to h’is-[a‘busi‘ve' behaviors while gambling. Filing No. 246-8 at 2.

On December 8, 201 %, Hurston was playing blackjack-at the Cdsino, and:a waitress served
a drirk to Hurston. A verbal alteréation afose between the two when the'waitress called Hurston
a bitch, Hurston reported the incident, and the same managér who addressed the April'8, 2018
incident showed up at the table to.address the situation. Hurston was removed, and the waitress

was suspended from work for three days (Filing No. 246:1 at 3-4; see also Hurston's manually-

filed vidco-evideiice; Exhibit U, at Filing No. 263 and Filing No. 266).

Two month later, on February 9, 2019, Hirston was playing ‘oni 4 slot machine when'a
coup]c’bcgan:playing on the slot machine next.to him. A Caucasian female blew cigarétte smoke
in Hurston's face and held her'cigaretic nedr-his face. Hurston asked her to-stop;-and she verbaily
attacked Hurston 4dnd Junged towird him. A verbal-altercation ¢nsued, which drew.a crowd as
well as secufity petsonnel. The secirrity pétsontiel made Hurston and the other patron involved:in
this iricident leave the Cagino (Fifiig No: 246-1 at 4-5; see alo Hurstori's mantially-filed video

evidence, Exhibif T, at Filing No. 265 and Filing No. 266). By letter datcd February- 15, 2019,

Hurston was banned from the Casino ot thirty days because of his actions on Fébruary 9, 2019

{Filing No. 262-20).

Thrée months later, on May 18, 2019, Hurston tiied to withidraw $500.00 from in ATM

Jocated inside the Casino. The transaction went through, and fitnds were takéh out of Hurston's
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bank account, but the ATM did not dispense any cash. Hurston then spoke with Casino employees
regarding the issue, and the eiployees told Hurston that they did ot operate the ATM and that he
would have to contact "tifle cofipany responsible for theé ATM, Hufston responded that the
"situation was some bullshit," and.cventuallya Casino manager offered to:Hurston $150:00 in slot
play for his troubles. Hurston responded that the offer was insulting; and he could "take the free
play and shove it up hi$ ass.” (Filing No. 246:1 at 5; see also Hurston's manually:filed video

cviderice, Exhibit V, at FilingNo. 265 and Filing No. 266.) By letter dated May 27, 2019, Husston

wis b‘z@’f\néd"frdm ‘the Casino for one wéek because of his dctions in resporse to the ATM situdtion
(Filing No. 262-19).

On June 1, 2019, Hurston hada ie]ephone conversation with Rod Centers ("Centers"), the
general manager ‘of the Casino. They discussed at length what had occurred with the ATM
situation, and Centers ackriowicdged how his ‘staff had mishandled the situation. Cénters told
Hurston thit he-would continug t6 train his staff on how to addréss varios situations, and for the
time being, Hurston shiould directly contact Geriters if any additional problems arose, and he would
address them for Hurston (Filing No. 246-1.ai6;see also Hurston's manually-filed audio evidence,
Exhibit C2; atFiling No. 265 and-Filing No. 266).

One week after this telephone coriversation betweein Huston and Centers, on June 8, 2019,
a Caucasian patronapproached a blackjack table where Hurston and his friend wefe located, and
Hutston's friend asked the patron fo wait to join the gamie becausethey weére on a "hét streak.”
This individual took issue with the request and asked whether they did not want him to play
because hie was not black: Hurston contacted a manager; and the sittiation was addressed by the
other patron not beirig allowed to play where Hurston hiad a 'marker-at that time. Soon thercafter

(still-on June 8; 2019), Hurston and the Caucasian patron Began a-verbal 4ltercation a the blackjack
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table on the Casino garing floor. Hurston got up from the table to go to his room and began
wiilking to the Casino hotel. The other patron also got up from the table at the same time and
followed Hurston to the hotel. Hurston and the Caucasian pation cq;itinlled‘tdlking during their
walk to the hoicl, and Hurston occasionally waved on the other pat'rogL 10 follow him when he fell
behind him. At some point during the incident the Caucasian patron stated "I'm not getting on the
elevator with a broke nigger with no thorey.” (Filing No. 262-3 ,atl 2; Filing No. 262-13 at 2).

When théy arrived at the hotél obby, Hurstori pushed the otlier pairqr’xl', and the two jostled etbows

‘while arguiing withi each other. Security was summoned fo the scene, and after: they-arrived, they
1

eventually were ablé to deescalate the situation (Filing No: 246-4 at 7-11; Filing No. 246-1 at 7~
8; Filing No. 278-1 ot 2; see also Hurston's manually-filed video evidence, Exhibit J, at Filing No.
265 and Filing No, 266).

Later that sariic day, Hurston sent a text message to Centers to explain what had happencd
and to.complain about racism and discrimination. Hurston concluded his text message that racist
situations should be taken seriously (Filing No. 262-3). Centers responded thiat he was out of town,
but he would investigate the situation upon his return (Filing No: 246-1 at8).

On Jurie 13,2019, Hurston.asked Cody Turner. ("Tumner"), Hurston's Casino host at that
time, to reserve 4 hotel raom for him. Turner did not book a hotel room at the Casitio for Hirston
because the Casino was "investigating ‘the June 8% 2019 situation,” in which Hurston had been

involved (Eiling No. 246-1 at §; Filing No. 246-2). Tumer explained that the investigation needed

to be completed before booking a room and that Hurston wasn't "banned or anything they just want
to straightén this out.” (Filing No. 246-2)
An investigation into the June 8; 2019 incident began that same day (on June 8), and many

meémbers of the Casino's management-and administration, including Centers, were involved in the
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investigation. The invéstigation led to the conclusion that Hurston and the other patron engaged
in a foud, disruptive, and aggressive altercation had violated the Casirio's policies and disrupted
safe businéss operations. Hurston ultimately was banned from the Casino for one year bécause of
the physical and vérbal altercation that occurred on June 8, 2019. [Both Hurstor'and the Caucasian
patron involved in the altercation were banned from the Casing. Their one-year ban from the
i
Casino began on June 14,2019, The June 8,2019 incident was nzi’t the first physical altercation in
which Hurstort had been involved at the.Casino. Hurston was provided a letter dated Jung 14,
2019, distiissing the oné-year ban (Filing No. 246-6 :it 2; Filing No, 246-5 at 3; ﬂi_ng_' No: 262-7;
Eiling No. 271-1).

Not yet-aware of the one-year ban, Hurston and a friend went to the Casino on Jurc 14,

2019. When they enicred at the Casino, a member of the Casino managemenit approached Hurston
and his friend and informed. Harston that he had bech banned from the premisés for one year
because of the Juric 8, 2019 incident. Hurston and his fricad left the premiscs after unisuccessfully
attempting to. gét more information (Filing No, 246-1 at 8). Six mionths latér, Hurston initiated
this lawsuit (Filing No. 1}.
1. SUMMARY- JUDGMENT STANDARD

The purpose of suthmary judgment is to “pierce the pleadings and to asséss. thé proofin
order to se¢ whether thevé is d genuirie need for trial.” Matsushita Elec. Indus. Co.v: Zenith Radio
Corp., 475 U.S. 574, 587 (1986), Federal -Rule of Civil Procedure 56 provides that summary
judgment is appropriate if “the pleadings, depositions, answers to interrogatories, and admissions
on file, tégctl_)cr with-the affidavits, if any, show thiat vt'hc‘rc is o gentiine issue-as to any mdtcrial
fact and that the moving party is ¢ntitled to a judgment as a mattér of law." Heisworth v.

Quotesmith.com, Inc., 476 F.3d 487, 489-90'(7th Cir: 2007), In ruling on a motjon fot Summiary
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judgment, the court reviews "the record in the light most favorable to the non-moving party and
draw[s] all rcasonable inferences in that party's favor." Zerante v. Délaica, 555 F.3d 582, 584 (7th
Cir. 2009) (cifation omitted). "However, inferences that arl‘e suppoited by only speculation or
conjecture will not defeat a surnmary judgmént motion.” 'l)m'%vey v. Morgan Stanley, 507 F.3d 624,
627 (7th Cir. 2007) (citation and quotation marks omiticd). Additionally, "[a] party who bears the
burden of proof on a particular issuc may not rest on its pleadings, but must affirmatively
demonstrate; by specific factual allegations, that there is a? ‘genuiné issue of material fact that
fequires frial.” Heémsworth, 476 F.3d at 490 (citation omitted). “The opposing:party cannot meet
this burdeén with conclusory statements -or speculation but only with appropriate citations to
relevant admissible evidence.” Sink-v. Knox Cotnty Hosp., 900 F. Supp. 1065, 1072 (S.D. Ind.
1995) (citations omitted).

“In much the same way that a court is not required to scour the record in search of evidence
to defeat a-motion for summary judgment, nor is it permitied.to conduct a paper trial on the merits
of {thé] claim.” Ritchie v, Glidden Co., 242 F.3d 713,7723(7th Cir, 2001) (citations and quotation
marks omitted). "[N]ecither the mere exisience of some alleged faciual dispute between the parties
nor the existencé of some metaphysical doubt 8 to the material facts is sufficiént to defeat.a motion
for summary judgment.” Chiaramonte v. Fashion Bed Grp., Tne., 129 F.3d 391, 395 (7th Git.
1997) (citations and quotation inarks omitted).

These same standards apply even when each side filés a motion for summary judgment.

The existence of cross-motions for summary judgment does not imply that there are no genuine

issucs of material fact. R.J. Corman Derailment Serv., LLC v. Iiit'l Union of Operating Efg'rs.,

335 F.3d 643, 647 (7th Cir. 2_(_)03). The process of taking the facts in the light most favorable-to

thé non-mioving party, first for one side dnd then for the other, may reveal that neither side has
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enough to prevail without a trial, Id. at 648. "With cross-motions, [the court's] review of the
record requires thiat [thic court] constiuc all inferences in favor of the party against whom fhe
motion inder consideration is made.” O'Regan v. Arbi’rfimion Forums, Inc., 246 ¥.3d 975, 983
{7th Cir. 2001)(citation and quotation marks omitted).

The Court notes that a “document‘ﬁle_d pro se is {o be liberally consfrued, and . . . must-be
held fo less stringent standards than formal pleadings di'aﬁcd by lawyers." Erickson v. Pardus;
551 U.S. 89, 94-(2007) (citations and quotation riarks orhitted).

However, it is also well established thit pro se litigants are fiot excused from

compliance with procedural rules. [T}he Supremt Court has never suggested that

procedufal_ rulés i ordinary civil litigatioii should be interpreted so as to. excuse
mistakes by those who procéed without counself.] Furiher, as the Spprcr‘nc Court

has noted, in the long run, experience teaches that strict adherence to the procedural

requirements specified by the legislature is the best guarantee of evenhanded

administration 6f the law.
Loubser v. United States, 606 F. Supp. 2d 897, 909 (N.D. Ind. 2009) (citations and quotation marks
omitted).
L. DISCUSSION

In their Cross-Motions for Summary Judgment, the parties ask for entry of summary
judgment on Hurston's thiree ¢laims: Section 1981, breach of contract, and intentional infliction of
emotional distress: The Court will address each claim in turn,

A.  Section 1981 Claim

Concerming ‘hisScctionI 1981 discrimination clain, Hurston contends that the Casino not
only fell short of treating him .Iike a VIP, but treated him léss than the average Caucasian guest
who alteﬁdcd_ their establishrinent. (Filing No.277 at 1). He alleges racial motivation was behind

his one-ycar ban froim the-Casirio. Scction 1981 provides,

All persons within thé jurisdiction of the United States shail have the same right in
every State and Territory to- make and enforce contracts, to sue. be parties, give
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evidence, and to the full and equal benefit of all laws and proceedings for the
security of persons and property as is énjoyed by white ¢itizens, and shail be subject
to like punishmignt, pains, pénaltics, taxes, licchses, and exactions of every kind,
and 1o no other.

42U.S.C. § 1981{a). "[TJhe term ‘make and enforceijcontmcts' includes the making, performance,
|

modification, and terminatioh of contracts, and the [enjoynient of all benefits, privileges, tenis,

and conditions of thé contractual relationiship.” /d. ai § 1981(b).

As rioted by another judge in this District, "\h"hilé § 1981 clainis ate most often brought in
conncetion with the right to contract for-cmplo’ymcni, plaintiffs can also-use the statute to enforce
their rights 0 enter into retail contracts.” Carney v. Caesar's Riverboat Casino, L»L-C; 2009 U.S.
Dist. LEXIS 10462, at *8 (S.D. Ind. Fcb. 11, 2009).

"In the context of the denial of the right to make :or enforce a retail contract, the

appropriate parallel prima facie case is that (1) the plainitiff is of a racial tinority,

(2) he attempted to make or enforce a contract, (3) the defendant denied him the

right to'make of enforce the coritract and (4) the defendanit ticated the plaintiff less

favorably than other white people who were similarly situated.”
1d. at *10 (quoting Williams v. Southern Wlinois Riverhoat/Casino Cruises, 2008 U.S. Dist. LEXIS
31309, at *17 (S.D. 11L. Apil 16,-2008) (citing McDonirell Douglas Corp; v. Green, 411 U.S. 792
(1973))). "To prevail [on-a Section 1981 claim], a plaintiff, must initially picad and ultimately
prove that, but for race; if would not have suffered the loss of a Tegally protected right.” Comeast
Corp. v. Nat'l Ass'n of African Am.-Owned Media, 140'S. Ct: 1009,.1019 (U.S. 2020).

The parties do niot dispute the-cxistence of the first three elements of aprima facie.case for
Hurston's Section 1981 ¢laim, Concemning the foufth element, Hurston argues that Indiana:Garing
denied him the right fo contract at thé Casino on-June 13 and 14, 2019, when it would not book a
room at the hotel and to.ld‘him the following day to leave the premises because he had beén banned.

Hurston argues that these refusals to contract with him were based on his complaint ‘of

discrimination about the June 8, 2019 incident. He argues that the Caucasian patron who was

10
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involved in the incident-already had decided that he would no longer patronize the Casino when

the Casifio banned him, and when Hurston was involved in a physical altercation with another

Black patron ify Fébruary 2018, the Casino did not ban him from the premises. Hurston asserts that
the-Casino "clearly denied [hini] the right to contract:due to him complaining about a Caucasian
male bging permitted to harass him aid miake racial sturs” and "[bJecause [he] éported
Discriniination, the' Hollywood Casino refuscd Qﬁr’n’] the Right to-Contract, and informed him that
Filing No. tzil'n at3.)

As noted above, for Hurston to satisfy ~t‘lhc: fourth element of his-Section 1981 claim, he

his issue was under investigation.”

must show-that but for his race, the Casino would have allowed him to-contract with it-on June 13
and 14, 2019. Indiana Gaming asserts that the admissible designated evidénice tlearly indicates
that not aI]éwin‘g Hurston to book a hotel room of‘be on the premises ot Jane 13 and 14, 2019;
was based solely and entirely on Hurston's history of aggressive, disrespectfiil, and disruptive
behavior in 2018 and 2019 toward other Casino patrons and personnel, which culminated on June
8, 2019, when Hurston had yct another physical and verbal alteréation Wwith another patron. The
Casino's deiial of Hurstofis right to contract had nothing to do with his race and everything to do
with his behavior. Like Hui$ton, the Caucasian patron who was invoived in.the altercation was
banncd from the Césino forone yéar. Indiana Gaining asserts, had .Hurs‘l‘()’r‘l‘_s race becn different,
the result would have been the same—Hurston still would have been banned from the Casino.
Thus, his Section 1981 claim fails.

Upon review of the admissible designated evidence, and in light of the go_m"r()ll]ivng case
Taw, the Court agrees that Hurston's Section 1981 claim must be distiissed because he cannot
gatisfy the fourth elemerit of his ¢laim, and Indiana Gaming has offered 4 legitimate,

nondiscriminatory reason for its actions. The evidence shows a history of disruptive conduct by
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Hurston and the Casino giving him numerous opportunities to correct himself and remain a patron
of the Casino. The evidence shows that Hurston was prohibited from booking a hotel room on
June 13, 2019, because an investigation whs still being conducted of his physical and verbal
alter¢ation that occutred on June 8, 2019.. The evidence shows that Hurston was prohibited from
staying on the premises on June 14, 2019, because he had been banned from the Casino because

of his physical and verbal altercation that occurred on-June 8,2019.

Huiston's argument that the “Casind's thein¢ of the Plaiiitiff being a distiiptive guest” is
prétextual, and "merely an effort thé justify discriminatory action taken against Hurstos to énd the
;

business relationship,” also fails. (Filing No. 277 at 8). A plaintiff éan demonstrate that the

defendants explanations are pretextual either dirsctly, by showing that “a discriminatory reason

more likely motivated™ the defendant's actions, or indirectly, by showing the defendants
explanations are “unworthy of ctedence.” Seriske v. Sybase, hic., 588 F.3d 501, 507 (7th Cir.
2009). To show that non-discriminatory cxplanations arc not credible, the plaintiff siust point to
evidence that the defendant’s staled reasons are not the real reasons for the dcf_endamsactipn, have
no grounding in fact, or are insufficient to warrant the decision. See Bowinehdi v. Plastag
Holdings; LLC, 439 ¥:3d 781, 792 (7th Cir. 2007) (sioting that a plaintiff must identify such
“weakriessés, implausibilities, incongistencies, or contradictioris” in_the employer’s asserted
reasons that a reasoriable person cotlld find thein not credible). No such admissible eviderice has
been .dcsignaiéd and no reasonable jury could conclude that Indiana Gaming’s pukporied reason
for Hurston's one-year ban was a lig. The Caucasian patron involyed.in the same altercation
reteived the same onc-ycar bafi from the Casino (it is irrclévnt ‘whether ibgt ‘patron decided he
was not going to return to the Casino). Hurston was not treated less favorably than similarly

sitiiated white patrons. The fact that Hurston had not heen banined from the Casiiio more than a
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year earlier when he was in a ﬁght with another Black‘pat’ron does not negate the undisputed fact
that-he was banned in June 2019 because 6f his physical and:verbal. altercation in June 2019.

The ¢vidence shows Hursfon wag piohibited from conftracting with the Casino in June 2019
because of hisbéhaviof, iiot because of his face. Therefore, suminary judgment is granted in favor
of Indiaria Ganiing on Hurston's Section 1981 claim.

B.  Breachof Contract

“The essential dlements ofa bre! ch of contract action are the existence of a contract, the
dc'fg:hd:m't's breach thereof, and dqmagés'." Bergv. Berg, I'TON.E3d 224,231 (Ind. 2021) (intcrnal
citation and quatdtion marks omitted). ' "[W]hether a coritract exists is a queéstion of law. The
€ssential elemients of a contrdctaré an offer, an Acceptance, and consideration.” Stardust Venrures,
LLC v. Roberts, 65 NE:3d 1122, 1126 (nd. Ct. App. 2016) (interndl Gitations oinitted). "[A]
meeting of the minds between the contracting parties is essential to the formation of a contract.
There must-be mutual assent ora meeting of the minds on.all-esseritial élements or terms:in order
to form @ binding-contract.” Ind, Dep'f of Corr. v. Swanson Servs. Corp., 820 NE2d 733, 737
(Ind. Ct. App. 2005) (internal citation and Guotation marks omittéd).

Huiston -darguis that Indiana Gaiing or the' Casino entercd into a contract with Him dur‘in’g
the telephone conversation that he hiad with-the general manager (Ceiiters) ‘on June 1, 2019, He
argues that they agreedon a contract to resolve any fiture disputes involving Hurston and others
at the-Casino by having him work directly and exclusively with Centers to resolve the problems.
Hurston -argues thatthis contract was entered into as a means to retain him as a customer of the
Csino and to prevent other actions siich a§ Hufston complainiiig io the redia of bﬁn_'gi'h‘g‘ Jawsuits.
He cotitends that this excliisive disputé résoluition with Ceériters was.aceepted by him,-and there

was consideration for this agrecmicat—Hurston vould not file police complainits or lawsuits.
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Hurstoﬁ asserts’ that Centers breached their contract when he failed to respond after the
June 8, 2019 incident. He argucs that he suffered damages because of "the Junic 14™, 2019 Bréach.
[He] had catned his VIP ag‘:cdmmddtlltjons due to his 'p_‘la’ye‘r rating. Free weekly hotel stays, meals,
coricerts, gifts, vacations, and a persondl host were not thifigs offefed to.a guest who wasn't at 4
certain level. These expenisive accommodations were Tost.” {Filing No. 277 at 34.)

Iidiana Gaming-atgues that thére was no contract between the partics; no contract was
formed duting the telephonccall between Centers arid Hurston, and there¢an be no breach because
there Was ho contract. Moréovet, Hurston's cliimeéd damages do ot flow from any alleged breach

: \
by the Casino general manager, because Centers fiever offered to coniract with Hurston. Rather,
the conversation between Centers -and Hurston on Jurie 1, 2019, was merely a conversation
between acasitio patron and a casino employee concern i'qg guest setvices or-guest relations. There
was no iafiifestation of willingness to enter into a bargain that tould give rise to an offer to enter
a gontract.

Furthermore, Indiana Gaming contends, therc were no reasonably certdin arid definite
contract terms 1o be-dble 1o Torm a contracl. And.there was nomeeting of the minds regarding-an
intent to contract. Similarly, Indiana Gaming_ Asseits thére was no consideration-—or a bargained
for exchinge—given to suppoita contract. Centers sitply was cultivating customer rélations.in
the same way he iréated 4l othier patrons of the Casino. Indiana Gaming dirécts the Couit to an
affidavit from Cenicrs, whercin he affirms that hedid not intend to enter into an agrectient of
contract-with Hurston, and he did not extend any offer o enter into a-contract with Hurston. The
cohvérsation was one of customer relationls aﬁd -scfvi(;c’ {se¢ Filing No. 246-10).

After feviewing (he desigriated cvidence, including listening to fhe recorded telephone

con\ieisatiQn that was designated, the: Gourt concludes that no contract existéd between Hurston
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and Indiana Gaming to support a breach of contract claim. While Hurston characterizes the
telephone conversation as ond dincluding an offer and accéptance, Hutston's own vicw of the

i
conversdtion canhot creaté a méeting of the minds or an intént to contract on the part of another
person. The designated evidcngc shows that no offer fo contract was extended to Hurston. Thére
was no iritent to contract on th|c part of Centers. Centers simply was trying to keep a customer
happy by telling Hurston to contact liim if"he had problems‘in the future; and he would do hils best
10 try to fix those probiiems, The telephone call truly was a customer rélations effort, ot s contract
formation.

]

The Court furthér notes that Hurston's contention—that an offer to exclusively
communicate ‘with Cénters was breached when Centers did not respond after the June 8, 2019
incideit—is belied by Hutstor's own allegations. Hurston inforined the Court that he $ent a text
missage to Centers to explain what had happened oni Junc 8, 2019 and Centers responded that he
was olit of town, but he would investigate the situation Upon his retiitn (Fiting No. 262-3; Filing
No, 246-1 at 8). The designated evidence dogs nof support the existénce of a.contract or a breach
of contract; therefore, Indiana Gaming is entitled to summaryjudgment on this claim.

C.  Intentiona) Infliction of Eriiotional Distress.

Intentional infliction of emotional distress is. corimitied by oné who by
extreme-and outrageous conduct intentionally or recklessly causes sévere emotional
distress fo another. The-elerfients of intentiorial infliction 6f emotional distress are
that a- defendant { )} engages in extreme ‘and otitrageolis conduct ‘that (2)
mtennonally of récklessly (3) causes (4) Severe ermotional distress 1o another. The
requirémerits fo prove this tort are rigtous. Inieritional mfhcnon of emotional
distress is found where condutt exceeds all bounds usually tolerated by a decent
society and causes mental distress of a very-serious kind. Liability has been found
only where the conduct has béen so outrigeous in character, and so extreme in
dégree; as to go béyond all possiblé bounds of decency, and to be tegarded as
atrocmus, and aitierly infolerable in a civilized community, In the appropriate case,

afvintentional infliction of emotional distress claim may be dlsposcd of by summary
judgment.
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Harkins v. Westmeyer, 1 16 N.E.3d 461, 472 (Ind. Ct. App. 2018) (intemal citations and quotation
marks omitted).

In asking fof summaty judgmerit on his claim for inteéntional infliction of emotional
distress, Hurston poinits the Court to the follsiv incidents: }

Apnl 8, 2018, Hutston was feimoved from the Casino after thc verbal altercation

near the gaming fable, which was addressed by management.

May 23-July 28, 2018, a Casino employte was rccording Hurstons bets,
and he was improperly rated, Which resulted in hirh missing hIS status goal,
Huistoni complained to managéinent, and the cmployee - aé,am iecorded
Hurston's bets, after which Hurston called the employee an ldmt Hurston
was rentoved from the Casind after thi§ incident.

Decernber §, 2018, Hurston was removed from the Casino afier the incident
with a waitress.

February 9; 2019, Hurston was removed from the Casino after the incident
with aniothér patron who blew cigaretté smcke'in his face,

Fébruary 15, 2019, Hutston received a thirty-day ban based on the February
9, 2019 incident.

May 18, 2019, Hurston had an issue with an ATM, and the Casinostaff did
not address the issue.

May 27,2019, Hurston réceived a one-week ban based on the May 18, 2019
ATM incident.

Juiie 8, 2019, Hurston had the vérbal and physical altercation with aniother

pa't'r_o_n, ‘On June 13 and 14, 20 19, the: Casirlo féfised to serve Hurston
leading to his embarrassthént and removal from the Casino.

June 15,2019, Casino security supervj'so;-'_S'con,Millcr “Liked" a-picture of
Hurston onHurston’s Facebook page, which resulted in the profile photo of
Scott Miller appedring on Hurston's Facebook page.

Hurston argues that "there had been continuous acts of discriminatory treatiiient that

purposefully got worse after he put managerient on alert that he felt discriminated against becanse

16
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of his race.” (Filing.No. 277 at 10.) He contends that the above fisted actions of the Casino were

extreme-and butrageous and led to him suffering embarrassment and severe émotional distréss.

Indiana Gaming argues that "[tJhe 'factual allegations in P]aihtiff‘;s Amended Compliint to
suppoft his claim of inténtionat infliction of emotiprial distress do fiot c%me close to instances of
‘extreme and outrageous conduct’ which causéd him 'severe emotional c{isu"ess.'" (Filing No. 245
at 22.) The Casind's actions do not "go beyond all possible bounds of decency” as is required by
the case Jaw for this claim. Indiana Gaming points out that Hurston \j\:‘as involved in numerous
alicrcaftic‘m_s withother-patrons-and employees, and his removal from the Cf’,asino was an appropfiate
response to his behavior. He was always provided appropridte notice and was given opportunitics
to correct his behavior dnd refum t6 the:Casino. Indiana Gaming further dssérts 1ha£ theré is no
evidence that Hurston Suffered severe emotional distréss to support his clain.

The Court-agrees that the Casino's treatment of Hurston concerning the ATM machine
incident-was handled poorlyg-'and Centers admifted as much during the tc]e_phqne conversation
with Hurston and he apologized that a player of Hurston's capacity was hot tréated better. But the
requiréments to-prove the tort of intentional.infliction of ginotional distress arc figorous arid do not
existhere, See Westniinster Preshyierian Church-of Miincie v, ‘Yi)t_ighbﬁg Cheng, 992 N:E.2d:859,
870 (Ind. Ct..App: 2013) {<itation omitted). Geiierally, the case is ahe in which the recitation of
the facts to.an average member.of the community would arouse his resentiment against the actor,
and lead him toexclaim, “Outrag_eou_s!“" 1d. Tt is the.intent to harm one¢motionally that.congtitutes
the basis for the torl. of an inteniional infliction of tmotional distress. Cullisan v. Medly, 570
N.E2d 27,31 (Iad. 1991).

No reasb‘nablcv-‘faciﬁndcf would find. that.(ie Casino's conduct raised by Hurston coriies

close to "cxtremc and:outrageous conduct” or conduct that "exceeds all bounds usually tolerated
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by a decent saciety” that would lead one to exclaim "Outrageous!” Hurston concedes that he was
involved in several altercatiofis and distiifbances with Casing pauionsf(bdth Black and Caucasian)
in 2018 #nd 2019, and as a résult he suffered corisequences, i'nclvudifhg beéing removed of banned
from wisiting the Casino for periods of time. He was always provided appfépridtc notice and was
given opporfunities to correct his behaviorand return to the Casino--including the June 2019 ban
which allowed himm to return after a period of onie'year. Under the circumstances here, the Casino's
condutt wasnot "so cutrageos ip charicter, and so extreine 'ir‘l\‘“("i‘t;gr”f_:‘c,'ajs‘ to go beyond all possible
bounds of decency, and to bé regardéd as afrocious, and xtterly intolerable in a civilized
cdmmunity;" Harkins, 116 NE.3d at 472. Simply stated, Hurston has failed fo meet the rigorous
requiremenits to prove this tort. Thus, Indiana Gaming is entitled to.summary judgment on this
claim,
iv. CONCLUSION

For the foregoing reasons, thc Court GRANTS Indiaria Gaming's Motion for Summiary
Judgment (Filing No..244), a-'n’d DENIES Hiitsion's Motion for Sunimary Judgment (Fiting No.
276). Plaintiff Miracle Hurston's claims are DISMISSED on summary judgment; the trial and
final pretrial conference are hereby VACATED; and final judgment will issué under separate
order. Hurston's p%:ndfng Motion for Defeiidarit to Pay the Excess Costs, Expenses, and Attorney's
Fees Diteto Defendant Unreasongbly Multiplying Proceedings (Filing No. 251) will be addressed
unidef separaté order after entry of finial -judgi’uen'i.

SO ORDERED.

Date: _i1/282022 _‘&% ADaQ_‘Qﬂqﬁm

Hsii, Tanya Walton Pratt; Chicf Jutlge
Uhiited States District Court
Southern Disttict of Indiana
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NONPRECEDENT]AL DISPOSITION
To be cited only in acecrdance with FED. R.APr. P. 32.1

( Wnited States Court Lf Appeals

For the Sevénth ercmt
Chicago, Itinois 60604

|
| Submitted November 21,|2023°
Deécided November 22, 2023

Before

o e e e . of S
' H. BASTE G in e Siaine T, 407
FRANK H. EASTERBROOK,; Circuit Judge go\xr%fx},%;;ml"?rg@?
'%\cnlh\cx
MICHAEL B. BRENNAN, Gircuit] udge
THOMAS L. KIRSCH 11, Circuit Judge
No. 23:1099
MIRACLEHURSTON, Appeal from the United States District
Plaintiff-Appeliant, Conirt for the Southern District of
Indiaiia, Indianapolis Division.
.

No: 1:19-cv-04890-TWP-DLP
INDIANA GAMING COMPANY LLC,

d/b/a HOLLY\'\’ OOD CAS] NO Tanya Walton Pratt,
LAWRENCEBURG, ChicfJudge.
Defendant-Appellee.
’ ORDER

Miracle Hutstor sued Iridiana Gaming Comipany LLC (”Ind)ana Gaming"), the -
operator of the Hollywood Casmo Lawrenceburg, allegmg race dlscrxmmahon, breach

" 'We have agreed 1o décide the case withoutoral argumént because the briefs and record
adequately presént the facts and Tegal arguments, and otal argument would not sngmﬁcanlly did the
court. FED. R. APP. P. 34(2)(3)(C).
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against Hurston at summary judgment. Because Hurston failed to create a genuine
dispute of material fact on any claim, we affirm.

Backg‘roundi

Hurston, a Black man, was a frequent patron.of Hollywood Casino (the “casino”
inLawrenceburg, Indiana, which is near the Cincinnati, Ohio, metropolitan area. He
had a history of involvemerit in disturbances that eventually led the casino to take
disciplinary action: a fight with anothet Black patron to which police were called (no
discipline for anyone); a verbal altercation with a white patron (same); a verbal
altercation with a waitress (Hurston ejected from casino, waitress suspended for three
days); a.verbal altercation initiated by a white patron (both parties ejected from casino,
Hurston banrned for thirty days); and an incident when Hurston cursed at an émployee
because of a malfunctioning ATM {one-week ban). Attempting to mend the
relationship, Hurston spoke with the casino’s general manager, who apologized for
how Hurston was treated and promised to handle any future issues directly—a
conversafion Hurston believed to creaté an 6tal contract. Nevertheless, tensions reached
a breaking point after Hurston admittedly used physical force against a whité guest in
response to racially disparaging statements. In response to this last disruption, the
casino réfused.to book Hurston a hotel room while it investigated the incident, and it
eventually banned him and the other guest for.a year.

. Hurston sued Indiaria Gaming for the casino’s actions. His ﬁfth amended
complaint alleged unlawful discrimihation under 42 US.C. § 1981 and state-law claims
of intentional infliction of emotional distress and breach of the purported oral conitract.
While the lawsuit was pendinig, but after the one-vear ban had expired, Hurston
teturned to the casino in Lawrenceburg, which then banned him for life.

Litigation was contentious. Duting discovery, a dispute arose over whether
Indiana Gaming and its-attorneys had misrepresented their ability to produce incident
repioits from the casing’s security system. The distfict court ordered defense courisel to
show cause why she should not be sanctioned for knowingly making a false statement,
and it held several evidentiary hearings on the matter. The court ultimately concluded
that counsel had reasonably relied ori misstatements from her client.

The parties then filed cross motions for summary judgment. Hurston also filed
motions for default judgment and to recover excess costs as sanctions for the discovery
violation. He also moved for leave to amend his complaint a sixth time to add claims
about the lifetime ban. Hurston had tried to bring these claims in a separate lawsuit

{2 0f9)
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nine months after the relevant incident, but the judge assigned to that case dismissed it
for improper claim splitting (Hurston did not dppeal that decision).

The-district coutt denied Hurston's motions for default judgment and for leave to
amend. As to the forrier, ii'-ex;’ilain_ed that default judgment was too harsh a sanction
for the:misconduct. And in denying leave to amend, the court cited the late stage of the
proceedings and the fact that, twice after the casino banned him for life, Furston had
amended his complaint without adding anythilhg about the lifetime ban.

‘The court then entered -Summaw judgmle'nt forIndiana Gaming; explaining that,
for purposes of the § 1981 claim, no reasonable jury could conclude that the casino
treated Hurstor less favorably than any white patron. The court further deteriined that
Indiana Gaming had offered Hurston’s disruptive behavior as a legitimate,
nondiscriminatory reason for banning hif froth the casino, and Hurston's evidence did
not call the sincerity of the reason into question. As to Hurston’s state-law claims, the
court held that no contract existed as a matter of Indiana law and that-no reasonable
factfinder could determine Indiana Gaming's conduct to be extreme and outrageous.

After entering judgment, the court granted Hurston’s motion for excess costs,
conduding that Indiana Gaming and its attorneys had unreasonably multiplied the
proceedings. They had inade misstatemerits of faict and mischaracterized the show-
cause order, turiting a discovefy inquiry into a foar-day evidentiary procéeding.

Analysis

Onappeal, Hurston first challenges the merits of the judgment for indiana
Ganiing: We réview the decision de novo and draw all reasonable infererices in favor of
Hiirston. Schiaf v. Safeguiard Prop., LLC, 899 F.3d 459,465 (7th Cir. 2018). We begin with
the claim of racial discrimination under 42 U.S.C. § 1981,

Hurston’s claim that the casino denied him the right to contract when il refused
to book him a room and ‘banned him from the casino for a year ¢annot withstand
summary judgment because he lacks sufficient evidence of racially discriminatory
intent. See Pourghoraishi v. Fiying ], Inc., 449 F.3d 751, 756-59 (7th Cir. 2006). Because he
proceeded under the burden-shifting method, Hurston needed evidence from which a
reasonable jury could find, among other things; that the casino tréated him less

{30of9)
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favorably than its white patrons.! See Dunlevy v. Lanfelder, 52 F:Ath 349, 353 (7th Cir.
2022); Dandy-v. United Parcel Serv., Inc., 388 F.3d 263, 272-73 (7th Cir. 2004). The best
evidence Hurston produces of disparate treatment is that the casino punished him for
fightirig with' a white patron, but:not a Blagk patron. But each time; the other combatant
received the same treatment he did. Hurston disputes this by asserting that the white
patron voluntarily stopped going to the casino. But what matters is that the casino
tredted the man ouitside the proteéctéd class the same as Hurston aftef this fight.

Furthet, Indiana Gaming provided 4 legitimate, nondiscriminatory reason for the
casino’s refusal to contract with Hurston. See Dunlwy, 52 F.4th af 353. The casino has a
written policy to eject anyone who uses offensive or threatening language or commits
an act of violence, regardléss of whether the person is also a victim. Citing the six
different altercations involving Hurston, Indiana Gaming asserts that the one-year ban
responded to increasingly aggressive and distuptive behavior. And Hurston adduced
no evidence that the stated reason is pretextual; he admits to each act that led to
discipline. See id. Indiana Gaming's justifications are not “unworthy of credence” even
if, as Hurston has attested, someone else instigated the scuffles he participated in.
de Lima Silva v. Dep’t of Corr,, 917 F.3d 546, 561 (7th Cir. 2019).

That brings us to the state-law claims. The parties apparenitly agree thdt Indiana
law applies to the claims, and in any event, when no party raises a choice-of-law issue,
the féderal court may simply apply the substantive law of the forum state. McCoy v.
Iberdrola Renewables, Inc., 760 F.3d 674, 684 (7th Cir. 2014).

The district court ruled for Thdiana Gaming on the claim for intentional infliction
of emotional distress because, based on the evidenie in the record, n6 reasonable
factfinder could conclude that the casino’s conduct was extreme and outrageous or that
it caused Hurston's distress. See Wilson-Trattner v. Campbell, 863 F.3d 589, 596-97 (7th
Cir. 2017) (applying Indiana law). We agree that it was not beyond all bounds of
decency for the casino to ban someone who wasinvolved in six altercations that
violated its policies, regardless of who was at fatilt. Compare McCollough v, Noblesville
Schs., 63 N'E.3d 334, 342 (Ind. Ct. App. 2016) (allegedly shoddy investigation into
employee misconduct which led to discipline not éxtreme and outrageous)with State 2.
Alvarez ex rel. Alvarez, 150 NLE.3d 206, 219 (Ind. Ct. App. 2020) (state’s knowing failure

¥ We have not articulated the elements of a prima facie case of discrimination in § 1981 claims relating to
a retail or service conltract (as opposed to an employment contract). But neither party asks us to adopt the
Sixth Circuit’s extra elements, see Cliristian v. Wal-Mart Stores, Inc., 252 £.3d 862, 872 {6th Cir. 2001), nor
disputes the standard articilated by the district court.

(40f9)
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to warn residents they lived and went to school on a lead-contaminated superfund site
would be extreme and outrageous conduct). Hurston also lacked evidence that the ban
from Hollywood Casino caused his emotional distress—which he describes as
withdrawal symptonis tesulting from his gambling addiction. He subitted no
evidence that he could not have gambled elsewhere,
|

Hurston also challenges the decisions about Indiana Gaming’s discovery
violation. He first argues that default judgiment was the appropriate sanction, but the
district court did not abuse its discretion when it awarded him only excess costs.
See Equal Emp. Opportunity Conmi'n v. Wal-Mart Stores E., L.P., 46 F.4th 587, 599 (7th Cir.
2022). Default judgment is a drastic sanction that is appropriate under FED. R. Civ. P
37(b)(2)(A) or the court’s inherent authbnty only if a party’s discovery mxsconduct
resulted from willfulness, bad faith, or fault; mere mistake or inadvertence is
insufficient. Id.; €360 Insiglit, Inic. v. Spamhous Project, 658 F.3d 637, 642-43 (7th Cir. 2011).
Although the district court concluded that the actions of one casino employee
“demonstrate]d] & willfulness to mislead the [clourt,” we cannot say that its decision to
impose only a monetary penalty was beyond all reason. See Wal-Mari Stores E., L.P,,
46 F.4th at 599. The court’s ruling compensated Hutston for the multiplied proceedings,
and the violation did not prejudice him—it only partially impeded one of his three
claims and did not affect the outcome of the case, Restraint was also warranted because
the court was exercising, i part, its inherent power to levy sarictions. Greyer v. 1L Dep't
of Cofr.,933 F.3d 871, 877 (7th Gir. 2019).

Hurston also argues that the district court erred by entering final judgment
before issuing sanctions. But coritrary to Hurston's assertions, sanctions are a collateral
matter, which courts gerierally can resolve after a judgment is rendered. Cooter & Gell v.
Hartmarx Corp., 496 U.S. 384, 395-96 (1990). And here, the distinction 'hardly matters,
because the court issued the sanctions order on the heels of the judgment, before
Hurston even filed his notice of appeal. To the extent that Hurston contends that the
court’s findings on sanctions would have made a difference in how it resolved the
summary judgment motions, he is wrong. Thi court learned nothing fiew betweér the
time it ruled on the summary judgment motions and when it issued the sanctions order.
The evidentiary hearings occurred months earlier, and the court had all relevant
information about the discovery violation when it considered the cross-motions for
summary judgment. Waiting to issue a-decision on sanctions until it could assess the
efféct of the ev1denharv dispute on the summary ;udgmenl thotions séems a prudent
act of case management.
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Finally, the district court did not abuse its discretion by denying Hurston leave to
amend his complaint a sixth time. Sez Lichhart o. SPX Corp., 917 £.3d 952, 964 (7th Cir.
2019). Hurston could have raised thie lifetime ban in two of his priof motions for leave
to.amerid that thé coutt grasited. Allowing Hursfon to'amend his coriplaint aftéi the
par’ftieﬁs;l{ad moved for summary judgment would have und,u;ly: -j.)jr_éjizdi,ced Indiana
Gaming by requiring it toe-operi 'cLlis‘cc')\('ei'y after riearly three years of litigation.

See.id. at965-66; Jolson v. Cypress }‘Ii'l'l'{ 641 F.3d 867, 872-73 (7th Cir. 2011). The'disttict
cotirt Was not tequired to sccommodaté this undue delay: And if Hurston wanted to
pfbcé’e_cf with claims zib'out-"the_'lif_'et_i‘rﬁé"ban inhis sépa'rafe case, he-had the‘vo;pﬁtior'\ of
appealing-the dismissal of that -aciiic';m.

Hurstonthas niot-developed dny offier afgument—including about his.claim that
Indiatia Gaﬁlij‘)gibréa(hed an 6ral contract—ehotigh to warrant discussion. See Shipley .
Chi. Bd. of Ele_cfibn Conm’rs, 947 F.3d 1056, 106263 {7th Cir. 2020),

AFFIRMED

(60f9)
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT
Offlce of the &erk
WDIZ)(S}E‘O
WWW.CIT tmmns.sm
CER TIFIED COPY

FINAL JUDGMENT
November 22,2023
Befofé
MIRACLE HURSTON,
Plaintiff < Appellant
No. 23-1099 [“

INDIANA GAMING COMPANY, L1.C; doing business as
HOLLYWOOD CASINO LAWENCEBURG,
_Defeadant - Appélles

Ongmatmg Case lnfonnahm
District Court No: 1:19:cv-04890-TWP-TAB

Bouthetn District of Ingiang, lndlanapnhc Division

F)Qstnct ]udge Tanya Walton Pratt

The judgmentof the District Courtiis AFFIRMED, with costs, in accordance with thé decision-of

this court entered on-this date.

Clerk of Cout

fofm aame: ¢7_Finsljudgment  {form 1D:132)
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Hnited States Court of Appeals

For the Seventh Circuit

Chicago, Nlinois 60604 r
'(TT,ERTIFIED COPY
|
Jahuary 18, 2024 il\ T
v T,
Before '
! ;H' -
FRANK H. EASTERBROOK, Circuit Judge o ‘
%:\:,:m’&:’zx;/

MicHAgL B. BRENNAN, Circuit Judge

THOMAS L. KIRSCH I, Circidit Judlge

No. 23-1099 \  Appeal from the United States District
N ) Court for the Southe¢rn District of
‘M]RAC",P‘ HPRS] ON? Indiana, Indianapolis Division.
Plaintiff-Appellititt, :
2. > No. 1:19-cv-04890-TWP-DLP
INDIANA GAMING CoMPANYLLC, d/bfa Tanya Walton Pratt,
Hot.ywooD CASINO LAWRENCEBURG, Chicf Judge:
Deféndant-Appellec. J ’

ORDER

Plaintiff- -Appellant filed a petition for rehearmg and rehearing én banc on
Deceriber 29, 2023. No )udge inregular active seivice has reqiiested 5 vote on the
petmon for rehearing.en banc, and all the judges on the panel havevoted to deny
reheating. The pétition for rehearing is theérefore DENIED.

‘Circuit Judge Pryor did not participatein the consideration of this p‘etiﬁ'on.
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NOTICE OF 1SSUANCE OF MANDATE
January 26, 2024
!

To: Roget A. G. Sharpe
UNITED.STATES DISTRICT COURT
Southicrn District of Indiana ,

Uniited Stdtes Courthoiise

Indianapolis, IN 46204-0000
|MIRACLE HURSTON, '
Plaintiff - Appeliant

v,

No..23-1099
INDIANA GAMING COMPANY, LLC, dding business as
IHOLLYWOOD CASINO LAWENCEBURG;

Defendant - Appellee

Originating Case Information: .., .00 7. ;. .
District Court No: 1:19-cv-04890-TWP-TAB
Souithern District of Indiana, Idianapolis Ditision
[Distriet Judge Tanya Waltori Pratt

Hereivith is the mandate of this court in this appeal, along with the Bill of Costs, if any. A
certified copy of the apinionforder of the court and judgment, if any, and any direction asto
costs shall constitiite the mandate,

Entire record returned

RECORD.ON APPEAL STATUS: e
i i consisting of

. TUSB flash drive containing
Exhibits: exhibits
l . i , _ ]

form nariie: ¢7_Mandate  (form 1D:135)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF.INDIANA

INDIANAPOLIS DIVISION
MIRACLE HURSTON, )
Plaintiff, ;
2 ; No. 1:19-cv-04890-TWP-DLP
INDIANA GAMING COMPANY LLC; ;
Deferidatit; ‘ ;

ORDER .

On Noveinbey 15,2021, the Coutt entered an Order directing Respondent
Catherine:A, Breitweiser-Hurst to provide a written response showing cause why
she should not be sanctioned for violating Indiana Rule of Professionial Condutt
3.3(a). (Dkt 197 at-8). On December 10, 2021, Respondent; represented by Attorney
Edward Hearn, filéd het response to the order to show caiisé. (Dkt. 205).
Responident éaﬁtempdraneously’movéd for a hearing on the matter, which was
griiited: (Dkt. 209). Plaintiff Miraclé Hurston respondedion Decémber 16, 2021,
{Dkt..207), @nd on January 6, 2022, Ms. Breitweiser-Hurst filed an amended
r'es_jjoi’i"se. (Dkt. 214). Theveafter, the Undersigned coriducted four hearings on the
order to shiow cause, on Jannary 12, 2092; Janvary 13, 9092; Javuary 27, 2082; and
March 10, 2022, (Dkts. 218, 217,:228, 231).

1 Background v

The Sfx_oWCévﬁ.lVSé:Order':a'ro'se out.of statements Attorney Hurst.madé during

an April 27, 2021 discovery confererice, which was held to discuss a vatiety of



30a

Case 1:19-cv-04890-TWP-TAB Document 311 Filed 01/13/23 Page 8 of 95 PagelD #: 3500

30a
discovery disputes that had arisen between the parties, including the Defendant's
response to Plaintiff's amended Request for Production.! (Dkt. 108). During the
hearing, Attorney Hurst represented to the Co'urt- that it \\;ras not possible for her
client to search for incident reports using the search terml‘alterca'tions.f' {d.).

THE COURT: Is there a way to run the incident reports-by name?

MS. BRDITWLISER HURST: 1 have, and there is not - individual

names, yes. By category of, like, naming ~

THE COURT: Altercation,

MS BRLITWEISER HURST: No. So basically they have -- what T was

told i is, they would have t6 pull every incident report for that pericd of

time, and we would have to go through them to seeiif, if ihe category of

confrontation or fight.

(Dkt. 201). Based on this representation by counsel, the Court ordered the
Defendant to produce all incident reports involving certain named individuals from
January 1; 2018 to December 81, 2019. (Dkt. 108 at 4).

Thereafter, Plaintiff filed a motion for sanctions, which in part, argued that
Attorney Hurst had knowingly misrepresénted to the Court the Defendarit's ability
to search iTrak? incident reports by the category of "altercations.” (Dkt. 121 at 5-6).
Plaititiff pointed to an affidavit by security planning consultant; Nick Hewitt; and
incident reports attached to Defendants' responses to'Plaintiff's Supplemental
Reguest for Production 4s support. (Dkt. 197 at 6-7; Dkt. 121-3). Finding that
Plaintiff had established a strong likelihood that Attorney Hurst's statemient that

incidént reports cannot be seatchiéd by "altercation” i§ mislesding or false, the Court

1 The amended‘ Request for Production No. 1, sought "All iriéident reports and suipporting documerits
involving a disturbance, corifrontation betwi ‘een guest and an employee, confrontation between guest,
regardléss of removal or not. at 777 Holly wood Blvd., Law renceburp: indiana between dates January
1542018, December 31 2019 (Dkt 121-1 4t 1).

2{Trak is the system Dufendnnt uses 1o generate incident reports, {Dkt. 205 at 2).

2



31a

Case 1:19-cv-04890-TWP-TAB Document 311 Filed 01/13/23 Page 9 of 95 PagelD #: 3501

31a

ordered Attorney Hurst to show cause why she should not be sanctioned for
violating Indiana Rule of Professional Conduet 3;3@). {Dkt, 197 at 8). The Court
further directed that her written response address (1) :Ix description of the
reasohable inquiry info the factual basis for asserting that incident reports cannot
be searched by altercation, and (2) confirmation as to whether incident eports ¢an
be searched by altercation and, if so, the basis for her prior statement that they
could not be searched by altercation.? (Id.).

In her response, the Respondent challenges the Court's authority to
issue the show cause order. (Dkt. 205 at 6-8, 12-13). The Respondent
contends that there has béen no violation of Indiana Rule of Professional
Conduct 3.3 because her statement to the Court that incident reports could
not be searched by "altercation,” but rather needed to be inidividually
reviewed to determiné whether they involved an "altercation,” "is absolutély
true and correct." (Dkt. 205 at 2, 8:11). The Respondent adniits that Mr.
Hewitt's statement that *[i}{ a report shows Type (i.e., Altercation)...those
criteria aré available in the dropdown list and fully searchable” *is true.?{Id.
at 11). The Respondent nonethéless, pointing to her affidavit-as wéll as the
affidavit of Michael Bova, Defendant's Director of Security, argues that
incident reports cafinot be run by incident type, such as altercation, to

produce any meaningful results because the casino dispatchers, who create

3 The Court 4150 directed Respondent to "Confirim() compliance with the Court's April 27, 2021 Order
to producé all incident reports involving certain named individuals, explaining the representation
that Defendant did niot-have any incident réports involving Casino Manager.Jerry.” (Dkt. 197 at 8).

3
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the incident report and fill out the “Incident Type" do not have personal
knowledge of thé incident and, thus, "many times falsely label the 'Incident
Type' field.” (Dkt. 205 at 4-6, 10, 12). The Respdnde"nt further asserts that,
Deéfendant reviewed the Court's Noveniber 15, 2021 Order:and confirmed
that her statements to the Court. wers "100% cofrect and did fiot contain any
misstatement.” (Dkt. 205 at 2).

T resporise, the Plaintiff asserts that the Cdurt has authority to
sanction counsel; coritends that iTrak is designéd to do exactly what the.
Respondent ¢laims it-cannot do— search records: and chaliénges the
Reéspondent’s misclassification argument. (Dkt. 207).4

1.  Discussion

‘As an initial matter, the Court has authority to sanction an attorney,
including for vigiation of & Rule of Professional Conduct. "District cotirts *possess
certaininhérent powers, not conferred by rulé or statute; to manage their own
affair's so 4s t6 achieve the orderly and expeditious disposition of cases,
That authority ircludes the ability to fashion an appropriate safiction for conduct
which abuses the judicial process. Fuery v. City of Chicagb, 900 F.3d 450, 452 (7th
Cir: 2018). The federal courts "are universally acknowledged to be vested, by their
very creation, with power to iihp'osg’ silence, respect, and decorum, in their-prase’nc‘e,
and subrhission to their lawful mandates.™ Chambers v. NASCO, Inc., 501 US. 32,

43 (1991) (quotinig Anderson v. Dunn, 19 U.S. 204, 227 (1821)). A federal court also

¢ Th_efResbohdent also filed an amehd(_zd response-that corrects statenients made in her original
response conéerning incident réports involving Cﬂsi_no'Mamgcr Jerty. (Dkt. 214).

4
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"has the power to control admission to its bar and to discipline attorneys who
appear before it." Chambers, 501 U.S. at 43; see also Liitler v. Martinez, No. 2:16-
cv-00472-JMS-DLP, 2019' WL 1043256, at *11 {s.D. Ind. Mar. 5, 2019) ("The Court
ordered _[atf,omey] to show cause why he shoul(lii not be sanctioned for violating Rule
11 and Indiana Rule of Professional Conduct 3.|3'(a‘:)."); In re Finn, No, 19-71144,
2020 WL 6065755, at *8 (Bankr. C.D. Ill. Aug. -‘28, 2020) (notirig that fidelity to the
Bankruptey Code in using § 105 {(articulating the power of the court)] as a basis for
sanctions "does not unduly limit the Court's authority to issue sanctions when it
finds violations of the Illinois Rules of Professional Conduct atid the Bankruptey
Code and Rules,”™; Martinez v. City of Chicags, 823 F.8d 1050, 1055 (7th Cir. 2016)
("One of the sanctions that this court occasionally imposés, usuaily after a rule to
show cause has been issued, is a formal censure or reprimand of a lawyer.").

A. Affidavits of Attorney Hurst & Michael Bova

In support of her response. to the show cause order, Attorney Hurst attested
that: _

1. The staténients I made to the Court as set forth in § 6% supra are
absolutely trite and correct. I ain keen]} aware of my obhgahons
inder Indiana Ru]e of Professional Conditet 3.3 and my diity of
carnidor to the Court. T donot beheve I have “iolated Rule 3.3 or'any
other duty to- the Court. Once again, ‘the statements 1 made to the
Court were true and correct at the time they were madé and Temain
correct today. There has thetefore been rio dccasion or reason to
correct ary statément that 1 made. (Dkt. 205-1 at §10).

2. Throughout the discovery process in this -case, 1 have been AN
constant contact with [Defendant] with regard to fulfilling Plaintiffs.

5] he Underalgned notes: th'xt no statefients are set- forth in paragraph 6 of Attorney Hurst's
Affidavit. (Dkt. 205-1 at 2). Thus, the Undemgned is hot sure if Attorney Hurst nieant to refer to
paragraph 9 or genierally to the April 27,2021 discovety conference.

5
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request for documents and {Defendant's] recordkeeping systems.
Specifically, Mike Bova is the Director of Security at Hollywood
Casino Lawrencgburg and has been my primary contact at
[Defendant]. In addition to consulting with Mr. Bova, I have seen
many examples of [Defendant's] compuiter genérated reports (iTrak
Reporting System) and have become familiar with the system’s
capabilities and limitations. (Dkt.’ 205-1 at'q| 11).

. To understand why my stacemera'ts to the Court as set forth in 4 6

suprg are true and correct, it 1s imperative to understand how
incident reports are generated through the iTrak Reporting System
at [Defendant] and Hollywood I Casino Lawrénceburg. Through
consultation with my client and my investigation, I have learned the
details of how this process unfolds. (Dkt. 205-1 at § 12).

The process begins when a casino dispatcher receives a call about an
indidént. The casino dispatchet operates similar to a 911 dispatcher
and fields calls from an office at the casino. Upon receiving a call, the
casing dxspat_cher will then begin the process and create an incident
report in the iTrak Reporting System. {See, e.g.. ECFNo. 121:3, at 6-
7). The casino dispatcher is identified by name or initials as the.
"Owner" on the incident report. The casino dispatcher will then
proceed to fill out the "Reference” field on the incident report based
on the information received from the call. The "Reference” field on an
iricident report does not have a dropdown box or menu. Rather, the
casino dispatcher who fields the call manually types a descnptlon
Consequently, these descriptions vary greatly and fhere is no
uniformity to them.

. The casino dispatcher will also fill out the “Incident Type” field on the

incident. report in the iTrak Reporting System. Unlike the
“Reference” field, the "Incident Type” field does contain a dropdowii
box/menu. There aré fifteen (15) choices on the "Incident Type”
dropdown box/menu. Seven of these choices relate generally to
criminal activity: alleged theft, altercation, arrest, cheat offense,
¢criminal activity, property damage, and trespass. It is important. to
note that the descriptions entered by the ¢asino dispatcher in the
"Reference” and. "Incident Type" fields are based solely on what is
reldayed to him or her in the initial phone call they receive and is not
based on any personal knowledge of what the actual
situation/incident involves. This is because the casino dispatcher
only receives calls and does not go to the scene of an incident of
perform, any follow-up investigation after recéiving the initial call.
(Dkt. 205-1 at § 14) (emphasis added).

6
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6. Next, the casino dispatcher will send either a casino security officer
or a manager (a "responder”) to the scene of the reported incident -
similar to a police officer bemg dispatched to the scene of a poténtial
crime after a 911 ¢all. The reSplonder addresses the incident in person
and will thereafter access the 1Trak Reporting System and the initial
report created by the casino dlspatcher The responder is identified
by name or initials as "Operlator 1D" on the incident report. The
responder will then fill oiu "Narr ative” scclton of the madent report.
Itisimportant-to note that thisis the only section of the incident report
that accurately reflects what transpired at the incident (as opposed to
the “Reference” and "Incident ITfype" fields) because it is filled out by
the responder dfter he or she has personally deployéd to the incident
and viewed it firsthand. (Dkt. 205-1 at ¢ 15) (emphasis).

7. As one might imagine gwen the fact that the “Reference” and
*Incident Type" fields are filled out by the casino dispatéhér (who is
not the individual who actually responds to the iricident), the iTrak
Reporting System at {Defendant] is replete with instances where the
"Reference” and “Incident Type" fields are incorrectly labeled. The
descriptions and labels for the fields are many times inaccurate and
attemipting to search using these fields will yield inaccurate results.
The orily way to achievé accurate results and, for example, obtain all
reports for actual "altercations” at the casino is to read and review
the "Narrative” field and the descriptions of the actual incidents filed
by the responders on all of the incident reports and makle} a
determindtion of whether or not it actual]v involved an "altercation.”
The is obviously a time-consuming and intensive process. {(Dkt. 205-
1 at § 16) (emphasis added).

Attorney Hurst also offered the affidavit of Michael Bova, the Defendant's
Ditector of Security, in support of her response to the show ¢ause order. Mr. Bova
attested that:

1. I have received and reviewed the Court’s November 15, 2021 Order
in this matter. Specifically, 1 have reviewed the paraphrased
question posed to Ms. Breitweiser-Hurst in the last paragraph of
Page.5 and T have reviewed and understand the quoted response of
Ms. Breitweiser-Hurst on the top of Page 6 of order which states: “I
asked and there is fot. By individual name, yes. By category of like
naming altercation, no. So basically, what 1 was told is that they
would have to pull every incident report for that period of time and

~1
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we would have to go through them to see if it fits the category of
confrontation orfight.” [ECF No. 197, at 6). (Dkt: 205-2 at § 3).

2. The statements made by Ms. Breitweiser-Hurst to the Court are |
’ absolutely true and corfect — both in terms of: (1) the substarice of
’ what she stated (i.e., that searching can accurately be done by name, ’
‘ but not by category such as “altercation”); and (2) that we did, in fact,
convey this information to Ms. Breitweiser-Hurst. (Dkt. 205-2 at, §
4).

| 3. The process by which an incident report is created on the iTrak ’

: Reporting System at the Casirio is fairly stiaightforward one and
explains why Ms. Breitweiser-Hurst’s statements to the Court are
correct. The process unfolds as follows:

* A casino dispatcher (who is stationed at an office at the
Casino and operates like a 911 dispatcher) feceives a call
about an incident.

+ Upon receiving a call, the casino dispatcher begins the
process of creating an incident report in the iTrak Reporting
System filling-out the following itemis:

(i) The casino dispatcher who opens-and creates the initial
incident report is identified in the incident report's user
identification field as the “Owner” After opening 4n
incidént report, the casino dispatchet will proceed to fill out
the “Reference” field on the incident report based on the
information received from the call. The “Reference” field on
an incidént report does not have a dropdown box or menu.
Rather, the casino dispatcher will manually type a
description based on what is relayed in the phone call.
These descriptions will vary greatly as a result.

{ii) The casino dispatcher will also fill out the “Incident
Type” field on the incident report in the iTrak Reportinig
System. Unlikeé the “Reference” field, the “Incident Type”
field does contain a dropdown box/menu. There are fifteen
(15) choices on the “Incident:Type” dropdown box/menu at
the Casino. Seven (7) of these choices relate generally to
criminal activity: alleged theft, altercation, arrest, cheat
offense, criminal activity, property damage, and trespass.
Once again, just as with the “Reference” field, the casino
dispatcher will fill out the “Incident Type” field based solely

8
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on what is relayed to him or her in the initial phone call
they receive and is not based on any personal knowledge of
what the actual situation/incidént involves. As a result,
incidents are routinely miscategorized due to the limited
| information available to dispatchers. [

’ * The casino dispatcher will then send either a casino security

! officer or a manager (a “respondér”) tothe scene of the reported

' ingident — similar to 4 police officer being dispatchied to the scene
of a potentlal crime after a 911 call

’ * The responder who is dispatched to the scene of the incident
addresses the incident in person and will thereafter access the
iTrak Reporting System and the initial report created by the
casino dispatcher and fill out the following information: ;

(i) The responder who edits an in¢ident report subsequent
to its creation by dispatehi is identified in the incident
report’s user identification field in the “Operator ID” box.

{ii) The responder will then fill out the “Narrative” section
of the incident report. It is important to note that this is
the only section of the incident report that accurately
reflects what transpired at the incident (as opposed to the
“Refererice” and “Incident Type” fields) because it is filled
out by the responder after he or she has personally
deployed to the incident and viewed it firsthand [See, ¢. 2.,
ECF No. 121-8, at 6:7). (Dkt. 205-2 at { 5).

4. The fact that the “Reference”and “Incident Type” fields are conipleted
by the casino dispatcher who has rio direct or firsthand knowledge of
whal the incident aeiually involves creates a situation where these
fields are often incorrectly filled out. Consequently, seaiching these
fields will not yield accurate or completé results. (Dkt. 205-2 at  6)
{emphiasis added).

5.1 understand that some of the Court’s questions regarding the
veracity and completenéss of Ms. Breitweiser-Hurst’s statements to
the Court stem from the Affidavit of Nick Hewitt (Plaintiff's expert)
dated May 22, 2021. T'have reviewed Mr. Hewitt’s affidavit and I do
not believe it contradicts or calls into question Ms. Breitweiser-
Hurst's statemeénts to the Court at all. In fact, I believe it perfectly
corroborates Ms. Breitweiser-Hurst's statements — and my
statements. (Dkt. 205-2 at § 8).
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6. Mr, Hewitt notes that there is a “dropdown list setup” for “Type”
(more accurately “Incident Type” on the Casino’s 1Trak Reporting
System) and states that “{I)f a report shows Type (e,
Albercahon) those ciiteria are availablé in the dropdown hét and
fully searchable” See Hewitt Aff., at 4 8. However, as Mr; Hetht
concedes and acknowledges, this search is only possxble and w1ll only
yield accurate results. if the user inputs the. proper category.
Specifically, Mr. Hewitt states, “If the user selected the correét t¥pe,
specific and category when creatmg the mcxdent record it is
searchable within that criteria” 1. (emphasm added). As set [orth in:
9 5-7 supra, this is not what occurs with regularily with incidents
recorded in the Casino’s iTiak Réporiing System The systemlts full
of instarces wheré the “user” {i.e., the tasino dzspatcher) did ‘not

“seleci, {he correci type [of incident].” This is why the search for
something like “altercation” will not weld accurdte results, As Mr.
Hewitt concedes; the systein is énly searchable if the user makes the
rlght selection on the dropdown meni ~ something which doss riot
happenon a regu]ar basis with the Casino’s iTrak Reporting System.
(Dkt. 205:2 at § 9).

From the affidavits of Attorney Hurst and Mr. Bova, a large contention as to
why incident repoits caniiot be-searched by "altercation” is be'cause the search will
not "yield accurate results” due to casino dispatchers selecting the wrong incident
type. (Dkt. 205-1 at 19 14:16; Dkt. 205-2 at §9 5-6, 9). As would Jater come out
muitiple tires throughout the 4-day hearing, this contention is inaccurate. As

déscribed below; intidént reports can bé searchéd by the word "altercation” in the

report's "Incident Type" field. That field is completed either by the responding

officer, who has personal knowledge of the ingident, or the dispa_t‘ciler.
B. Order to Show Cause Hearings
The Couirt notes that Respondent, in her response, and her counsel during
the hearings continuously mischaracterized thf_ej Court's Order; conflating the:

Court's directive into an inquiry that was never asked. (Dkt: 197). The Court's

10
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directive to Attorney Hurst was simple: in light of Plaintiff's assertion that you

misrepresented Defendant's ability to search 1Trak incident reports by "altercation,”
(1) "descrifbe] the reasonable inquiry into the factual basis® for this L_ssertjion," and
(2) "confirm[} whether incident reports can be searched by altercation and, if so, the
basis for [your] prior statement that they could not.” (Dkt. 197 at 8)! Respondent

and her counsel, though, morphed the Court's questions into a queslion about the

. |
credibility or réliability of the search, which was never asked.

Throughout the four-day hearing, the Court spent an extensive amount of
time having to continuously explain the purpose of thé show cause and the
questions the Court wanted answered.

THE COURT: 1 think where I am really tiving to direct you, Mr. Hearn,
is...similar to what { have outlinied in the order, and thigis where -- this
might be where there was confusion in the questioning. 1 wanted to
know...whether ormot [the Casino's 1Trak incident ieports) could be run
by altercatlon What we are answermg is the —
MR. HEARN: The: prograin?
THE COURT: Yes. I’know that each customer has the option to 6pt in
to cértain categories, to certain language, and $6, when you are doing
your direct with Mr. Bova, that is really the heart of what 1 am needing
the answer to.
MR. HEARN: Well, I appreciate the question very much; Your Honor,
beeause I will just tell you as part of my opefiing, when T read the
transcript, which I havé many times, of the Apml hzaring, 1 did not
unde¥stand that you were asking about the capabilities of the computér
program: My understanding, and I think what the evidence will show
today is, that ‘Ms. Hurst also, if that is what you intended, did not
understand that. What I read and what 1 think the evidence will show
today is, beecause that -- thosé words, "computer program” or
“capabilities of the program” were not used, was that you were asking
consistent with what oceurred in March; how does Hollywood Casmo_
categorize these, and can they do search and pull? And that is what we
helievé the evideiice will show Miss Hurst understood you to be asking,
and that as why she gave the answer that $hé did. And I think what
we will also show today, I Just. think for the benefit of, first of all,

11
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respondmg to the rule to show cause, that also to the benefit of the case
is, the only way to get, accurately get categories of type of incidents is to
read the narrative. Mr. Bova will testify. You have got to réad the
narratlve for gveryone of about 1800 inciderit reports. .. i
THE COURT: Yes, &ir, and 1 thmk just to make the record clear and to
give context for what occurred, 1 do note that, Mr. Hearn]you were not
present for that conférence: There was extensive back and forth, the
transcript as far as purposes of the response, was limited to that one
question. In the context of what had occurred both in Ma{'ch and Aptil,
there was extensive, almost twohours' worth of conversatxon regardmg
the capability of the system itself. And if we just transplanted the word,
is there a way to run the incident report by altercation,!that was the
direct question asked to' Attorney Hurst, and her answer to that
question was no....All sides were trying to get to what were the
capabilities of this system. We knew that the search terms were
extensive that Mr, Hurston had presented beforé, and so we were trying.
...to really focus in on how to make the request for production search
terms usable by [the Defendants].

(Dkt. 221 at 10:12-11:23, 13:1-22).

THE COURT: ...[As to Mr. Bova's testimony, he testified that even
though the iTrak iniciderit repoits may be) ran by altercation, using the
drop down box, {thxs method] would not have been particularly relevant
to Mr. Hurston 's lawsuit, [because]...Mr. Bova would have to go back
thiough and read the narrative section. The Court's question, though,
going back to the Court's question, was simply, is there a way to run the
incident by altercatiori? And so just to put kind of a point as to the direct
éxamination whern we are talking to Mr. Bova régarding what led up fo
Mrs. Hurst's answer, 1 really want to -- 1 wanted to make sure that you
appreciated that bullet on page 8 :of the November 15th order, a
description of the reasonable inquiry inté the factudl basis we are
asserting, that the incident report cannot be sedrched by altercation,
and I think what we are inserting in that language is the suggestior of
relevant, can't be searched, you kiow, for relevancy. T wasn't asking a
relevancy question. I was asking a functionality question.

MR. HEARN: 1 think where the disconnect -1 think this is where the
disconriect is because first of all, I want to poirit out that in -- 1 read that
transcript and that, from that hearing many, many timeés. And what
you're saying is, is that Ms. Hurst said it can't be done. Actually, the
first thing she said is no; and then, she said, it can he by name. What
she is going to tell you is, when she said that, by name, yes. What she
meant by that was naming the category so that what she was telling you
was the capability of the system was we can search it by names and

12
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categories, but we can't get -- what she told me to do in March was figure
out how the client, the Defendant, categorizes these. And:so looking back
at that bullet, point, when you asked us to address -- or Miss Hurst to
address -- i the factual basis for assertmg that incidefit #eports ¢aniiot
be searched by altercation, again, 1 am reading that ini context of
responding of what you told her to do.in March, not inserting the word
whether the program can search incident reports.

THE COURT 1am not changing what I directed. 1 am ‘ot changing the
coittext of what T asked her in April: I am xiot changmg the contesxt of
what my order outliried in November. As if we take the full order froin
November 15th, I represented that the capability. I exp‘lamed an outline.
The Court is trying to -- was trying to figure out: the} capability of the
xTrak systemi. The 1Trdk incident reports, by altercanon on page 6 in
his motion for sanctions, the Plaintiff argued that Attorney Hurst
knowmgly misrepresented the Defendant's ablhty tosearch for iTrak
incident reports by altercations.

MR. HEARN: ANl T am saying is that questxon wasn't asked of her at the
April hearinigr, and if that was your intention, I think what she is going
to tell you is, she didn't interpret it that way. She didni't-intérpret that
you were asking her the capabilities of the computer program because
then -- when she provided her answers sheé 5aid, you can search by name.
Yes, you can search by nameé; but by categories, the only way to get the
results -- the last séntence of her answer says this. The only way to get
the results is to manually séarch them, and that is what Mr. Bova is
about to explain t0 you was their tohversation leading up to that
statement:to you in April:

THE COURT: Again, Tdidn't ask what --we are conflating the question.
The question was, is there 4 way to run the incident report by
altercation? And $o I still haven't heard from Mr. Bova.the answer to
that queéstion, is thére & way to run it?

MR HEARN: Actually, T - 1 can go over that again. 1 think he did
answer that, but I will go over it again. Let me pull that'incident repoﬂ
back up.

THE COURT: Becatse 1 thought his answer to that guestion was yes.
MR HEARN: You are right. That is what he said. The capability is; he
can run it, but because of the way the casino categorizes them is
indeciirate. It is not going to get ‘you reliable results.

(Dkt. 221 at 51:16:54:24). (See also Dkt. 221 at 55:17-56:21, 78:11-81:13, 81:25-

82:23; Dkt. 222 at 13:13-18:23, 20:25-25:16).

13
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When directed with the Court's pointed question of whether incident

reports can be searched by "altercation,” Mr. Bova responded in the
affirmative: I

THE COURT: ....what I am listening for [is a résponse to Plaintiff's

accusation as outlined in}. my November 15th,, .order.:, [specxﬁcally] ‘on

page 7 of my order I lay out: The Defendant’s expert mamtams that the

casino does not have a drop down topic hst for dxsturbance or

confrontation: He does not interestingly address the availability of the

drop down option to search by altercation. This c:'itegory was provided

in all three of theancident reports that Mr, Hurston'raised in his motions

for: sanctions, and so- that 15 where I am {rying to dirsct you..

MR. HEARN: 1 think the Court gathered that from the response of Mr.

‘Hurston's métion for default, which you construed to be a4 motion for
sanctidns. I do seé that thereis a discussion of drop down boxes in that

response, but I don't see that there was an indication that that was the

capablhty of the computer program. So I guess 1 am not. -- that part of

your question T didn't follow. I am sorry.

THE COURT:. That is what 1 was asking for...so we can.. ..move the

hearmg forward, to answer that question pomtedly is the variability of

the drop down option to search incident reports by altercation?

MR. HEARN: Yesh, I think hie said it. It will do that, but it is not going

to get you reliable —

THE COURT: Okay.

MR. HEARN: I can sk him that again,

THE COUR_T No. T just need to affirm that answer. That is the Court's

understanding, Mr. Hearn, but I wanted to confirm with you that he has

answered that question.

MR. HEARN: I think he has.

‘THE COURT: I :- and vou.can reask if so that we have it on the record.

You g0 right ahead.

Q Based on your undefstanding of the capability of the iTrak system, if
you dccess that systein, is it possible fof you to do a search for incident
type by searching this line item right here where it says incident type
and do a search for the wotd altercation?

A'Yes.

(Dkt. 221 at 57:24-60:9).

14
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During Mr. Bova's examination, he also testified, in direct contradiction

to his affidavit, that the responding officer is the person who completes the

e |

"Incident Type" field.
MR. HEARN Here is the question. Who is the person that fills out this
information where it says incident type under details:.of the in¢idént on
page 1 of the exhlblt?

A That would be the responding ofﬁcer supervxsor, manager, the
person that is getting ready to fill out the narrative of the report.

(Dkt. 221 at 36:3-8).
PLAINTIFF: ...Then, orice you use the dispatch record, did you testify
that - did you testify that the dispatcher also creates the, the incident
type?
A No: That is the supervisor, méanager does things. So-on the specific
report that you're showing, the owner, the dispatcher would have been

Saréh Riehle. The supervisor manager would have been Jesse Varnosdol,
arid Jésse Vanosdol would have put that altercation label ori this report.

(Dkt. 221 at 87:25-88:7).

.PLAINTIFF Okay. So the person actually filling out the incident type,

then, is actually thé one who is -- 50 you would agree that the one who

is -- this drop down right lere 1 is the one who actual]} observés the

situation and knows what is ‘going on?

A The person that puts the. mmdgnt_type in, correct. Tl’_xe'}-‘ are the ones

that are going to dothie investigation, and then, they write the narrative.
(Dkt.-221 at 89:1-8).

This testimony is countér t6 Attorney Hurst's and Mr. Bova's affidavits. (See
Dkt. 205-1 at'{ 16 (“As one inight imagine given the fact that the 'Reference’ and
"Incident Tyje' fields are filléd ouit by thie casirio dispatcher (who is riot the
individual who actually résponds to thé-incident), the iTrak Reporting System at
{Defendanit] is replete with instances where the 'Reference’ and Tncident Tyje'

fields are incorvectly labeled.")); (See Dkt. 205-2 at -6 ("The fact that the

15
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"Reference” and "Inicident Type" fields are completed by the casino dispatcher who
has no direct or firsthand knowledge of what the incident actually involves creates a
situation where these fields are often incorrectly filled out. Consequently, searching
these fields will not yield accurate or complete results.")); (See Dkt. 205:2 at| 9
("Théfsygfem is full of instances where the "iser’ (Jze the casino dispatcher) did not
'select the correct ty_p:e {of incident].’ This is why the search for something like
altercation’ will not yield accurate results.")).

When presented with this discrepancy, counsel was not prepared to address
this isstie. Nor did Respondént's counsel appedr to appreciate the significance. of
this discrepancy given the fact thaf-Respondent's counsel relied-on Mr: Bova's
affidavit in representing to the Court why the show cause order should be
discharged, and the basis Attorney Hurst and Mr. Bova asserted in théir affidavits
for why the:incident réports could iiot be gearched by altercation wag because of
ingecurdcies by the dispatcher - who has no personal knowledge of the incident — in
completinig the "Incident Type" field. (Dkt,; 222 at 2:15-10:6, 11515-18:18, 18:24-
20:18; 25:25:26:1, 26:12-29:24, 34:5-11). Respondent's counsel did uitimately agree
that there is a contradiction betweéen Mr. Bova's éfﬁda\fit ;aqd his hearing
testimony. (Dkt. 222 at:27:16:25). |

C. Finding

In the present case, aftérreviewinig the briefing and J’i‘s‘teﬁing to extensive

argunieiit, the Cotrt finds that the statements made by Attorney Hurst during the

Apiil 27, 2021 discovery cojiférerice and in her Decembet 10, 2021 affidavit that

16
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incident reports caniiot be searched by alte;‘c’aﬁbn IS false. As was confirmed during
the show cause hearing, the incident reports can bé séarched by-altercation. (Dkt.
221 at 57:24-60:9, 77:3-78:4). The Court was ;al'ﬂe to glean, however, that the results
of a search using the d,:rop ‘down option of "altercation" may not encompass all
incidents involving altercitions st the Casirio) Even though the Couit did not reach
the-question of reliability of the reports because of Attorney’s Hurst
riistinderstanding of the question and the Court's Noveitiber 15, 2021 Ordler, (Dkt.
197 at- 8; Dkt. 221 at 10:12:11:23, 13:1-22, 51:16:54:24, 55:17-56:21, 78:11-81:18,
81:25-89:23: Dkt. 222 4t 13:13-18:23, 20:25:25:16), the Court riow understands why
Ms: Hurst answered the guestion in the negative: Relying on Mr. Bova's inaceurate
affidavit, Attoriiey Hurst's in gogd faith understood that the iTrak incident reports
could not be ran by "altercation” and that-this-search method would be unreliable
because of who ¢omipletes the report. Fiom Mr Bova's testimony it is clear that
incident reports may be ran by "altercation” and that it is the responding officer and
nict the dispatcher that completes {he niarrative section and complétes the incident
type field increasing its reliability. (Dkt. 221 at 36:3-8, 87:25:88:7; 89:1-8).

Under the circumstances, the Undersigned does riot find that Attorney Hurst
knowifigly niadé false statements to the Court. IND. R. ProFL CoNDUCT 3.8(2)(1).
From reviewing Attorney Hurst's affidavit and M. Bova's affidavit, it is clear that
Attorney Hurst's assertions conicerning the capabilities of Défendant's iTrak
reporting system ate based oh the représentations she received from her client. This

is also supported by Attorney Hurst's statemerits in her affidavit and bearing
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testimony that her cominents were based on information provided to her by her
c‘lient{ vid, its Director of Secuiity Michael Bova. (Dkt. 2051 at § 11; Dkt: 228). Mr.
Bova,Lonﬁrmed as iinich during his testimony. (Dkt. 221 at 60:14-61:19, 63:2:17). |
While the veracity of several statements made by Mr,v Bova have been called into
quiestion, there is no indication that Attorney Hurst was awire of the falsity of the
s'ta'texlnents. Attorney Hurst reasonably relied on statements made by her client.
l L.  Conclusion
 For the reasons outliried above, the Undersigned hereby DISCHARGES the |
Order to Show Cause.
So ORDERED.
Date: 3/22/2022

quis L. Pryor
United Stales Magistraie Judge
Southeni District of Infiana

Distribution:

All ECF:registered counsel of record via email

MIRACLE HURSTON

1812 Grand Avenue

Middlstown, OH 45044
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UNITED STATES DISTRIGT COURT
SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS DIVISION
M!IRACLE' HURSTON, )
Plaintiff, ;
v, ; No. 1:19-¢v-04890-TWP-DLP
1 | DIANA GAMING COMPANY LLC, ;
1 Deferidant. ;

‘ ORDER .

This matter comes before the Court on the Plaintiff's Motion for Defendant to
Pay the Excess Costs, Expenses, and Attorney's Fees Due to Defendant
Unireasonably Multiplying Proceedings, DKt. [251]. For the reasons that follow,
Plaintiff's Motion is GRANTED.

) Background

Thils case centers on the Plaintiff's allegations of racial discrimination in
violation-of 42 U.8.C. § 1981, and state law clainis of intentiohal infliction of
emotional distress and breach of contract against the Deferidant. (Dkts. 1, 49; 127,
128). Over the course of this nearly 3-vear litigation, the Undersigried has held
nuitierous discovery conferences with the parties regarding the Defendant's
s‘u‘x‘Ve_iDzihce footage and .i'ljcident reports, the resultinig-conduct of which 1s the focus
of Plaintiff's miction. Speciﬁcally; on April 27, 2021, the Coutt held & disc‘ovm‘_y
conference with-the parties during which defenise counsel, Attorney Catherine

Breitweiser-Hurst, represefited to the Court that it was 1ot possible for her elient to
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search for incident réports using the see_u'ch term "altercations" but that it was
possible to search by individual names. (Dkt. 108). Based on this representation by
coungel, the Gourt ordered the Defendant to produce all incident reports involLing‘
certain named individuals from January 1, 2018 to December-31, 2019. (Dkt. 108 at
4);

Plaintiff subseguenﬂy presented evidence to the Court, through a subject
matter expert on sécurity hardware and fhanagement systeis, that the iTrak'
system used by the Defendant can, in fact, be searched by search terms incdluding
"altercation,” a fact vijrhich would suggest that Deferidant-and its coutisel had
présented misleading or false statements to the Court. (Dkt. 121). Thereafter, in its
Noveniber 15, 2021 rulinig on Plaintiff's Renewed and Supplémiental Motion for
Default Judgment Sarictions (Dkt. 120), the Court.ordered Aitorney Breitweiser-
Hurst to show causé why she should xiot be sanctioned for assertinig that incidenit
reports cannot bie searched by the category of “altercation.” (Dkt. 197 at 5-8). The
Court further directed thit her written response ‘address (1) a descriptioni of the
reasonsble inquiry into the factual basis for-asserting that incidént reports cannot
be searched by altercation, and (2)-c9nﬁrmation as to whetlier incidént reports ¢an
bé searched by altercation and, if so, the basis for her prior'statement that they

¢ould not be searched by altercation. (Id.).

1 Thé’_(;)oﬁrt,éisb di}‘écth vRegpondep_ti to "Cofifirm[] compliance with the Court's April 27,2021 Order
to producé all ificident reports involving certain named individuals, explaining the represéntation
that Deferidant did not have any incident réports involving Casino Manager Jerry.” (Dkt. 197:at §).

2
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On December 10, 2021, Attorney Breitwéiser-Hurst, represented by Attorney

Edward Hearn, filed her response to the order to show cause and
contemporaneously inoved for.a hearing, Which wis granted. (Dkts. 205, 2{]9) The
Undersigned proceeded to conduct four hearings on the order to show cause, on
January 12, 2022; January 13, 2022; January 27, 2022; and March 10; 2022. (Dkts.
216,217, 228, 231).

While the motion to show cause fot Attorney Breitwéiser-Hurst was periding,
Mr. Huirston filed a motion requesting default judgment due to Defendant and its
counsel's pérjury and failure to comply with the Court's previcus orders. (Dkt. 218).

On March 22, 2022, the Court stated as follows: "From the affidavits of
Attorney Hurst and Mr. Bova, a large contention as to why incident reports cannot
be searched by "altercation” is because the search will not "yield accurate results”
dué to casing digpatcheis selecting the wrong incident type. (Dkt. 205-1 at Y 14-16;
Dkt. 205:2 at 79 5:6, 9). As would later come out multiple times throughout the 4-
day hearing, this contention is inaccurate. As described below, incident reports can
be searched by the word “altercation” in the report's "Incident Type” field. That ficld
is completed either by the resporiding officer, who has personal knowledge of the
incident, or-the dispatcher.” (Dkt. 234 4t 10). Perhaps more iinportantly, the Court
also-noted that:

Respondent, in her response [to the Court's show catise order], and her

counsel during the hearings continuously mischaracterized the Court’s

Order, conflating the Court's directive into an inquiry that was never

dsked. {Dkt. 197). The Court's directive to Attorney Hirst was simple:

in light of Plaintiff's assertion that you misrepresented Defendént’s

ability to.search iTrak incideiit reports by "altercation,” (1) "déscri[be]

3
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the reasonable inquiry into the factual basis" for this assertion,” and (2)
“confirmf] whether incident reports can be searched by -altercation and,
if so, thie basis for (your] prior statement that they could not.” (Dkt. 197
at 8). Respondent and her counsel, though, iorphed the Court's

questionsinto a question about the credibility or reliability of the Jsearch
which was never asked.

Throughout the four-day hearing, the Court spent an extensive amount
of timé bhaving to continuusly explain the purpose of- the show cause
and the quesnons the Court wanted answered

(Dkt. 234 at 10-11). Finally, whén presented with the discrepanicies beLweej\ the

testimony presented by Ms. Breitweiser-Hurt and My, Bova at-the show cause

hearing and in their affidavits:

counsel was not prepared to address this issue, Nor did Respondents
counsél appear to appreciate the significance of this discrepancy ngen
the fact that Respondent's counsel relied on Mr. Bova's affidavit in
representing to the Court why the show cause ordér should be
discharged, arid the basis Attorney Hurst and Mr. Bova asserted in their
affidavits for why the incident report,s could not be searched by
altercation was because of indccuracies by the dnspatcher who’has no
personal knowledge of "he iricidenit — it completmg the "Incident Type”
field. (Dkt. 292 at'2: 6, 11:15-13:13,18:24-20:18, 25:95-26:1, 26: 12-
29: 24 34:5-11). Respondent"s counsel did u imately agree that thereis
a contradiction between Mr. Bova's affidavit arid his hearmg testimony.
Dkt. 222 4t 27:16:25).

(Dkt. 234 at 16). Nevertheless, the Court discharged the orderto show cause for
Attoriiey Breitweisér:Hurét, 'ﬁhdipg that she did not knowirigly make false
stateinents to the Court in violation of Indiatia Rule of Professional Conduct 3.3 and
that she had reason‘aBly relied on statements made by her-client. (Dkt. 234 at 17-
18).

O1i March 31, 2022, Plaintiff withdrew his Motion for Default Judgment for

Perjury and Failure to Comply (Dkt. 218) and Defendant withdrew its Motion for
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Summary Judginent (Dkt. 145) so that the parties could instead participate in a

settlement conference with the Undersigned on May 10, 2022. (Dkt. 241). The entry,
however, permitted t}ie_ parties to refile their motions after the settlement
conference, if-appropriate. (I1d): The case did not settle at the May ﬁO, 2022
settlemeiit confererice (Dkt. 247) and, thus, Plaintiff vefiled his Mo‘t'i'on for Default

!

Judgment for Perjury and Failure to Co_mply with Court Orders asithe present

Motion foi Defendant to Pay Excess Coéts, Exgénses, and Attorney's Fees Due to
Defendant Urireasonably Multiplying—Procee&i}n'gs. (Dkt. 251). Defendant filed a
responsé-on June 14, 2022 and Plaintiff did not file a reply. (Dkt. 267).

11. Legal Standard

Federal Rule of Civil Procedure 37, as well a8 the Court’s inherent power to
manage discovery; provides the Court with broad authority to sanction a party who
abuses the discovery process. Malibu Media, LLC v. Tashiro, No. 1:13-cv-00205-
WTL-MJD, 2015 WL 2371597, at *10 (S.D. Ind. May 18, 2015). Sanctions serve two
pliposes: to penalize parties who-do ot follow the rules and to deter others
tempted by thenotion that abusive conduet has no serious consequences. Greviskes
u. Univ. Rsch. Ass'n, Iic., 417 F.3d 752, 758-59-(7th Cir. 2005); see also Fed. R. Civ.
P. 37(M)(2)(A)viY; Malibu Medid, 2015 WL 2371597, at *21. A discovery sdnction
must be proportional to the offense, Allen v. Chicago Travsit Auth., 317 F.3d 698,
703 (7th Cir. 2008), 'and is determined by assessing "the egregiousness of the
conduct in question in relation to all aspects of thejudicial process.” Dotson v.

Bravo, 321 F.3d 663, 667 (7th Cir. 2003).
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1II. Discussion

In the present motion, Mr. Hurston contends that discovery sanctions are
appropriate because the Defendant and its client made misrepréséntations to the
Court that, in turn, unreason_abl_y multiplied the proceedings and caused Plaintiff to
incut additional time and oney to attend. (Dkt, 251 at 3-4). $Ji,éciﬁcal]y, because of
the Defenidanit's conduct and m’isrepresentat'ibns; this.Court wals forced to continue
the January 12, 2022 show cause hiearing thrée timés, transforiing 2 simple
hearing into a four-day affair. (1d.). Defendant maintains in response that the
oneof the hearing days needed to be continued be¢ause Plaintiff had requested to
réview the hearing transcript. (Dkt. 267 at 3-4). Furtliernicre, Deferidant maintains
that Ms. Breitweiser-Hurst never.anade false statements'to the Court. (Id. at 4-5).

Conitraiy to the Deferidant’s arguinent that Ms. Bréitweisér-Hurst never
miade false statements to.the Court, the Undersigned has already concluded that
Ms. Breitieiser-Hupst's statemerits made during the April 27, 2021 discovery
conferénce and in her December 10, 2021 affidavit were false. (Dkt: 234-at 16:17).
What-the Court went on to conclide, however, was that Ms. Bréitweisér-Hurst was
relying on the representations miade by her client; Mr. Bova, when makifig her
statements. (1d. at iG#‘lS)._Mofeover, although Defendant ¢lainis that Mr. Bova did
not give-false testinony afid did not intend to riislead the Cotirt, the fact remaiins
that Mr. Bova's affidavit regarding why inciderit reports can‘no't-'be; searched by

"aliercation” resulted in multiple delays and hearings that weve ultimately
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unnecessary. For example, although Mr, Bova's affidavit stated that incident
repofts canriot be searched by “dltercation" because the searph will not "yield
accurate results” dus to casino dispatchers selecting the 'wro{ng incident type, (Dkt.
205:2.at 19 5-6, 9), during Mr. Bova's examination, however, he testified, in direct
contradiction to his affidavit, that the resporiding-officer is vihe person who
completes the "Incident Type" field. (Dkt. 221 at 36:3-8; 87: i 5.88:7; 89:1-8).
Moreover, defense counsel, Edward Hearn, ultimately agredd that there was a
contradiction betweéen Mr. Bova's: affidavit and his,heafing.éestimony; Dkt. 222 at
27:16-25), Mr: Bova thus provided misstatements to the Court. While the Defendant
asserts that “{fJhere is no evidénce that Mr. Bova gver stated to-the Court in any
manner that only dispatchers or only managers/security officers fill in the 'Incident
Type'label in incident reports," (Dkt: 237-1 at 9), Mr. Bova's affidavit at least
demonstiates a willfulnéssto mislead the Court.

Perhaps more importantly, Ms. Breitweiser-Hurst-and her counsel, Mr.
Hearn, seemed to fundamentally misunderstand the Court's instructions and orders
given 4t multiple cotiferenices and in written entries, as outlined previously. For
exainple, in its Show Catise _Otdér the Cotirt directed Ms, Breitweiser-Hiurst to, “in
light of Plaintiff's assertion thiat you mistepresented Defendant's ability to.search
iTr‘a_kiinc‘ident reports by ‘altercation,’ (1) ‘descri[be] the reasonable inquiry into the
factual basis for this assertiohi and (2) ‘cotifirm[] whether incident feports can be
searched by altercation and, if 5o, the hasis for [your] prior statement that they

¢ouldnot.” (Dkt. 197 at 8 Dkt. 234 at 11). Nevertheless, Ms, Breitweiser-Hurst and
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her counsel transformed that simple directive into a question about the reliability or
credibility of any search intothe incidentreports and thfé Undersigned was required
to spend a good part of the show cause héaring rédii‘éctillqg Defendant's coinsel to
the question fhat was actually asked. Contrary to the Defendant’s assertion, the
bulk of the delay in conducting the show cause hearing bver four separate days was
largely due to the conduct of Mr. Bova, Ms. Bréi'iwe‘iser-%—lurst, and Mr. He'a'rx_l.

Without the milsrepresentationis submitted to the!Court by M, Bova sind Ms.
Breitweiser-Hurst, discovery into the incidernt reports could have occurred almost a
year sooner, and thevCom‘t would nét have beén required to hold a show éauge
hearing at all. Instead, however, Defendant still argues that "the proceedings
Plaintiff complains of in this Motion wer€ précipitated by Plaintiff's unsuiccessful
motion [the motion for default]." While Plaintiff's motion for default was
urisuccessful in outcome, tﬁe tesult of that motion was 4 finding by the Couft that
Defendant's counsel had submitted false statements to the Court — moreover, it was
only-throtigh the dogged pirstit of discovery by theé Plaintiff that these
niisrepresentations were-tncovered. See Littler v. Martinez, No. 2:16-cv-00472-JMS-
DLP, 2020 WL 42776, 4t *38 {S.D.Tad. Jan. 3; 2020) ('In another case against 4 less
capable or tenacious pro se litigant, [Defendants] failure to turn over the video
evidence could have resulted ifi sumimary judgment in thieir favor based on false
evidence: It is parammount that the Court deter such misconduict:"). As such, baséd
on the iiature of theé misrepresentations made to the Court and th’e.unnecéssary

enlarenients of the show cause héaring based on counsél's misunderstandings; the
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Court concludes that a sanction is warranted. Accordingly, the Court finds it
appropriate for.the Defendant and its counsel to pay to the Plaintiff the anmiount of
$2,500.00.

IV. Conclusion

For the redsons stated above, Plaintiff's Motidn for Defendant to Pay the
Excess Costs, Expenses, and Attorney's Fees Due to[Defendant 'Unreasonably
Multiplying Procesdings, Dkt. [251], is GRANTED. Defenidant and its counsel shall
pay to the Plaintiff the amount of $2,500.00 within seven days of £his Order.

So ORDERED.

Date: 12/9/2022

Hon. ’]‘)oris’ L. iI’Jf’yor
United States District Court
Southem District of Indiana

Distribtition:
All ECF-registered counsel of record via email
MIRACLE HURSTON

1812 Grand Avenue
Middietown, OH 45044



56a

Case 1:19-cv-04890-TWP-TAB Document 311 Filed 01/13/23 Page 25 of 95 PagelD #: 3517
PPENDIX
A é:bfa

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
MIRACLE HURSTON,

Plaintiff,
v, No. 1:19-cv-04890-TWP-DLP

INDIANA Gl\MlNG COMPANY LLC,

Defendarit.

ORDER DENYING MOTION.FOR LEAVE
' TO FILE AMENDED COMPLAINT

This matter s befofe the Cotrt on a Motion for Leaveté File Amended Complaint (Filing
No. 281) filed by pro se Plaintiff. Miracle Murston ("Hurston”). Nearly thre¢ years -ago, on
Deceniber 11, 2019, Hufston initiated this action by ﬁl‘ir‘\‘_g a Corfiplaint (Filing No. 1), which he
promptly amended as a matter of right on January 21, 2020 (Fifing No. 5). Thereafter, Hurston
requested and was granted dcave to file several amended complaints. On February 22, 2021,
Hurston ‘again requested Icave to-amend his pleading, explaining that he wanted "to ‘aniend and
add defeidant Indiana Gamifig Company L1.C dba Hollywood Casino La\\'xcngébuig asserting no
fiew claims or facts.” (Filing No. §2.) On.May 12,2021, Hurston filéd another motion for Ieave to
amend, explaining that the "ainended complaint will name defendants »lndvia,na Garning Company
LLC dba Holtywood Casino Lawrénceburg, and Penn National Gaming INC. . : . {,and] [t]he
aniciided complaiit will include only the currént resmining clairs . . .." (Filing No. 113.) The
Court sigain granted Hurston Jeave to amend, and his Fifth Amended Complaifit (ihe operative
pleading in this matier) ws filed on Juné 11,2021 (Filing No. 128).

Approximtely five months later; on No\'emﬁér 2, 2'0'21? Hurston initiated a new lawsuit

against Indiana Gaming by filinga ¢omplaifit under case number 1:21:cv:03768-TWP-DLP. In
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that case, Hurston asserted claims for race discrimination under Title 1 of the Civil Rights Act of
1964 dnd 42 U.S.C. § 1981, rétaliation inder 42 U.S.C. § 1981, retaliation under Title VII of the
Civil ‘Rig%hm Act of 1964, retaliation under 42 U.S.C. § 12203, and infentional infliction of
emotional distress. His claims wer based upon an incident that occurred on February 12, 2021, at
the Hollywood Casino Lawrenceburg; which is operated by Indiana Gaming, Indiana Gaming
moved 10 dismiss the sccond lawsuit on the basis that the second action was improperly claim
splitting and duplicative of this ongoing civil action.

The Court grantéd the motion to dismiss, finding that the sécond case was improperly claim

'

splitting.and duplicative. The Courtexplained,

Hurston's pleadings in both cases sue one defendant—Indiana Gaming. The parties
in the two cases are identical, The faciual allegations in both cases are the same—
along history of nuniérous-contentious racial inferactions bétweeh Hurston and the
Casino's eniployees and patrons. The relief sought in'the cases i the'saine—money
dainages and injunctive relicf to allow Hurston to again be a patron of the Casino,
While Hurston alleges that this 2021 action is based on a more recent event—his
expulsion from the Casino, on February 12, 2021—dhat cvent occurred well
before Hurston sought leave fo amend his pleadings in the 2019 casé on May 12,
2021, and wéll before the Coint granted him leave fo file his Fifth Amended
Comiplaint on June 11,-2021. Hiirston corild have arid should have added the
February 12, 2021 iricident to his Fifth Amended Complaint in fhe 2019 case if
he wantel to pursue relief for fhat related incident. This case is duplicative of the
pending 2019 caSe and improperly splits claims; thereforé, this case must
be dismissed.

Hurston-v. Ind: Gaming Co: LLC, No. 1:21-cv-02768-TWP-DLP, 2022 U.S. Dist. LEXIS 35483,
at *10-11 ($.D. Ind. Mar. 1, 2022) (cmiphasis added).

Hurston filed a fhotion to reconsider the dismissal of hig second ]g{vsuit, which the Court
denied, furthering explaining,

Hurston also-argucs that he was not périmitted to add new ¢laims by dmending his

complaini in his separat¢ earlier-filed cdse, 50 he would be left without recourse if

he was not permitted to bring this second lawsuit against Indiana
Gaining. Hurston is iricorrect in this-assertion s explained in the Court's dismissal
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Order—he couild have and should have asked for leave to add new allegations in’
his separdte earlici-filed case rathér than filing 2 duplicative, claim-splitting case.

Hurston v, Ind. Gaming Co. LLC, No. 1:21-cv-02768:TWP-DLP, 2022 U.S. Dist, LEXIS 1 16650,'.
at *9110 (S.D. Ind. June 30, 2022). J

|

The day after the Court denied the motion to reconsider. distissal of the second lawsﬁit!
‘Hmslon filed his pending Motion for Leave to File Aniended Coniplainit (Filing No. 281) in 'thié
civil etion. He Secks to amend his Fifth Amended Complaint to add the-claims he tried to bringl
in thi: second lawsuit based upon the February 12, 2021 incident at-the Hollywood Casim;
Lawrenceburg. Hurston argues that he should be permitted to amend his pleading in the interest of
justice and judicial economy. And Huistoa cont¢nds that Indiaiia Ganing will not be unduly
prejudiced by an amendment.

" Indiana Gaming opposes any further amendment to the pleadings because it would severely
prejudice Indiana Gaming, and Hurston has induly delayed. Pursuant to this Court's Order, the
deadiine for Hurston to file ainended pleadings was June 29, 2020 (Filing No. 58 at 2). On February
22,2021, Hurston filed his fifth imotion for Teave to amend.the pleadings, and he specifically stated
that htj:f'{va.éy niot asserting new facts or claims (Filing.No, 82). This is despite the fact that the claims
and facts he now wants to add had occurred only ten days carlier on February 12, 2021. Hurston
waited ninc months to pursuc any action (the second lawsuit) for the ailcged February 12,2021
incident. Hurston did not seck to add such claims to this current civil action until July 1, 2022-—
seventeeni months after the alleged incident.

Indiana Gaming argues it would be unfairly prejudiced by an amendment because this
three-year old case is m its Tast stages, Hufston a'lready has been deposed, discovery alréady has
closed; a séttlement conference already took place, the jury trial is scheduled to be held in a few

months, and cross-motions for simmary judgment ate currently pending. If another amended
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complaint is permitted; the parties will need fact discovery to be reapened, and Indiana Gaming
will néed to re-depuise Hurstoh and engage in a completely riew set of discovery concerning the
n[Lw allegations regardinig thie February 2021 incident. Indiana Garming argues that this zi'ddit:“(_ma]
d:iscov‘c_ry woutd requir it fo incur siibstantia) additional costs. Amending the complaint to add
rlew claims.at this poin'l‘ would set the casc back to "square one" after disposilive motions already

have been prepared and filed and would further delay ihis old case.

Courts are instructed 10 deny Iéave to amend for such reasons as "anduc delay, bad faith or
dilatory motive on-the part of the mévant, répeated failure fo cure deficiencies by amendmerits
previously allowed, undue prejudice to the opposing party by virtue of allowance of the
amendment, {and] futility of amendment." dirhorne Beepers & Video, Inc. v. AT&T Mobility LLC,
499 F.3d 663; 666 (7™ Cir. 2007) (intemnal citation and quotation marks omitted).

The Gourt has previously allowed Hurston multigie opportunitics to amend his pleadings.
The deadlines 1o file amended pleadings, to complete discovery, and to file dispositive niotions
have éxpired. Permitting: Hurston 1o again amend the complaint would delay ihese proceedings
and prejudice Indiana Gaming—discovery has been qomplcie_d, ‘1h§ partics have filed cross-
inotions for summary judgment, and the trial date is fast approaching. The time for amending the
comiplaint is over. Sez Johison. v, Cypress Hill, 641 F.3d 867, 873 (7"Cir. 2011) {finding that
prejudice would result from amendment "well after’ the close of discovery and on the eve of
summaty judgment proceedings”). If Hurston, wanted ‘to bring claims for the February 12, 2021
inciﬁdcnt,}jh‘e could havé- and should have sought leave to bring those claims on February 22, 202_1,
or May 12,_ 2021, whc_n he filéd two other motions for feave to aniend the complaint.

Accordingly, Hursion's Motion for Leave to File Amcnded Complaint (Filing No. 281) is

DENIED.
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SO ORDERED.
; Date: _11/4/2022 .d_ 4 .\Dﬂ-ﬂ%&mﬁ__
Hon. TanVa Willton Priti; Chicf J,ud};c
United States District Count
Soﬁvihéﬁi:DiS”tﬁi:_i-dflndiahfi (
Distribution: {
Catherine A. Breitweiser-Hurst Miracle Hurston. ‘
| JOHNSON & BELL, PC 1812 Grand Avenue §
breitweiscrhiirsic@jbld.com Middlctown, OH 45044
' Edward W Heam '

JOHNSON & BELL, PC
hearne@jbltd.com


mailto:breitweisethurstc@jb1td.cbm
mailto:heame@jblfd.cbm

6la

APPENDIR'®

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS DIVISION
MIRACLE HURSTON, }
Plaintiff; }
V. } CASE NO. 1:19-CV:04890-TWP-DLP i
-INDIANA GAMING COMPANY LLC, dba ) HONGRABLE JUDGE TANYA WALTON PRATT
HOLLYWOOD CASINO LAWRENCEBURG, ) HONORABLE JUDGE DORIS L. PRYOR ‘
Déferidant, ) AFFIDAVIT-OF OF

THE LAWRENCEBURG POLICE DEPARTMENT

1. My naifie is ds5¢. CHIEE. itiAn LR 1 am a residént of the-state of Indiana and )

work for the Lawrernceburg Police Departient. | am over 18years of age. 1 am of sound tind and
I'am not taking any medication o have i ingested any alcohol that would impair fy.mémory of
the facts stated-in this affidavit. if.called to testify in court could-and would testify truthfully fo
the follow‘!hg based upon my own persanally kn‘owie(}g’e.

2. The attached Police'Report Reference #.118-00804 Was prepared in the ordinary course

of busingss and the attached photocopy'is 3 true and acourate representation of the-original

report that was filed with the poficé department.

Pursuant t6 28U.S. Code § 1746, | declare uinder penalty of perjury under the laws of the

United $tates of America that the-forégoing is true.
A g R absfa)

Signature Date




o

62a

62a Page 1 of 4

WRENCEBURG | LAWRENCEBURG POLICE DEPARTMENT

Exhibit F
‘PoliceReport

Incident

Tadigent pisture, Aditress Occuited from
cmzen DISPUTE 777 HOLLYWOOD BLVD 02/14/2018 02:02:05

I HOLLYWOOD CASING HOTEL -
. LAWRENCEBURG, INDIANA 47025

octirredTo Receied By " How Received
02/14/2018 02:02:05 BRIAN SEATTY TELEPHONE !
Contiet Dléiposition ) Migeelianecus Eatry
KAREN CLEARED ADULT NO ARREST !

Olsposition Date Qeared Judidial Statds
02/14/2018 N

Cicared Brte Ciearines Cérgs TheRt Related

: CLEARED BY RESPONSIBLE
OFFICER

Respohdin‘g'ﬂﬂ_’imf(s)}

DAVID SCHWARZ

TROY COGHRAN

Casz Nuinbers

18:0140
Oifenses

DISORDERLY CONDUCT

Completed? facthod Of Entry Gitibling Moivated?
Brémises Entersd? Locstién Type Catfgo TRt Reisted?
Statite Oesiriphion Caregory

35:45:1-3. PUBLICORDER- -

DISORDERLY CONDUCT

ﬁléf///C:IUsers/Btiaxi%ZOMiIler/AppD&t_a’/Rb'z'l_ming/SpillmaﬂMobile]témplInciiiem PrintOutputhtm! 6/7/2021



63a

Page 2 of4
ENTOXICATED PERSON/DRUNK
Cormipleted? Method Of Entry Garnibling Hotivatéd?
Premises Ertered? Locatidn Type Cargo Theft Rélated?
Statute Deseription N Category
7.1-5:3-3 PUBLIC INTOXICATION BY
‘ALCOHOL/DRUGS
(DRUNKENNESS)
ASSAULT; NO WEAP; AGG TRIURY
Lompleted? #Hiethed Of Entry Gambling Motivatd?
| Premises Entered? Lscaticn Type Cargo Thef Related?
Statuté Desorifion, . Categery I
' 35:43-2:1(B)(1) 35542:2:1(B)(1) (Simple o

Assault): Battéry Agalnst A
Public Safety Official 1 6 : F

CRIMINAL MISCHIEE

Cormpleted? #ethod Of Entry Gambling Mativited?
C

- Premises Enteréd? Lacatinn Type Cargo Theft Retated?
Stanite Beserption ) Category
35:43:12 CRIMINAL MISCHIEF

'FORTE, DONALD

SUSPECT

“CINCINNATI.OHIQ 45247

Roe . Sex Ethnietty
BLACK, NON-HISP M . -
Height viéight

601" 192

ﬂleJ_//c-jUsers/Bﬁan%zo'rvﬁuerlAppDaxa]Roamm;g/’spmman/Mobilatempnncident_yﬁntoﬁ;pmhnn] 61172021
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floor Mr. Forte <tepped off and turned around faciag him. Me; Hurston stated that Mr. Forte told him, "you need
to ledrni to keep your damn- routh shut”, Then Mr. Forte kiiocked Mr. Hurston's bag out of his hands. Mr.
Hurston stated his phone and computer g6t damaged inthe process

Plctures 0fa phune and computer both with cracked streens were taken. Mr, Hirston stated dfter Mr. Forteé

knotkéd the bég ‘out of his'hand-he came after hi . Hurston stated as soon 85 MF. Forte grabbed him he

Started fighting back, Mrs. Hopper. statdd'sh 2 -a taller black male get ator ¢ :

floor. She stated fie turnad around and state youieéd to fearn to kéep you

s_tated he appeared intoxicated and angry. also stated that the ‘shorter black male was stil! oh | vator,

That he Was replying i a playful mantier before she éxited. Mfs, Hopper Stated she could tell{by i aller male
vas aboiit to go downi so-she exited the elevator. Mrs, Hopper stated shé got off on the second oot and toak,

it'was aboit’
the stairs (ip to her foom. She stated as she wias walking ¢ away from the elévator stie could hear a scufﬂe it did
Aot see what happened. She indicated the shorter fmidle was Staying on the thnrd floor.’

Mr. Hurston also statéd hié did hot want t6 see Mr. Forte in Jail: He was-only concerned abou his damaged
property. He stated the value of the phone wés $100.00 and 't comptitér $200.00. He stated that the reason
he'did not report the indident was. concerns of getting consequences frofn the casing. Mr. Hurston stated he
rather nothlng come of the Incident Gver getting consequences from the casino. 1 advised’ MrlForte 6f Mr.
Hurston's requiest for réimbursement. He declined and insisted there Was 71 fernale Withess on the elevator 1
-adviged Mr, Forte of the possibﬂity of ciitninal charges. Mr. Forte statéd he was.not going to jall. e stated if-Mr.
Hirstonh wanted to p A & -1 informed. subjects If further altercations oceurred tonight, both
could end up ln]all urston stated he would contact me'if he decided to Bursue’s review by prosécitor. ‘No
further at this time,

Supplementsl Narrative 02/14/2018 03:4

{58  DONALD HASTINGS

caD _Céll_.infg[qpmm_gnts

MEET WiTH BIKE PATROL IN THE LOBBY REF.A GUEST HAD SOME SORT OF ALTERCATION WITH
ANOTHER PERSON
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