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QUESTION(S) PRESENTED

1. Is a defendant constitutionally entitled to the appoint-
ment of counsel in initial-review collateral'proceedings?

2. Can a State assert a procedural default in a successive
collateral proceeding when it failed to appoint a defendant coun-
sel in an initiai—review collateral proceeding?

. 3. Is a State required to consider claims on the merits in a
successive collateral proceeding when it failed to appoint a de-

fendant counsel in an initial-review collateral proceeding?
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ ] reported at | y Or,
[ 1 has been designated for publication but is not yet reported or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at : ' ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[%] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix A_& B to the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[x] is unpublished.

The opinion of the _ court
appears at Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[::] is unpublished.




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was :

[ 1 No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A :

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[x] For cases from state courts:

The date on which the highest state court decided my case was _+/31/2024
A copy of that decision appears at Appendix __B

[x] A timelI getition for rehearing was thereafter denied on the following dAate‘:
/0172024 , and a copy of the order denying rehearing
appears at Appendix A

[ 1 An extension. of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Sixth Amendment to the United States Constitution pro-
vides that "In all criminal prosecutions, the accused shall en-
joy the right...to have the assistance of counsel for his de-
fense."

The Fourteenth Amendment to the United States Constitution
provides that "No state shall make or enforce any law which
shall...deny to any person within its jurisdiction the equal
protection of the laws."

Texas Code of Criminal Procedure, Article 11.07 § 4(a) pro-
vides that "If a subsequent application for writ of habeas cor-
pus is filed after final disposition of an initial application
challenging the same conviction, a court may not consider the
merits of or grant relief based on the subsequent application
unless the application contains sufficient specific facts estab-
lishing that the current claims and issues have not been and
could not have been presented previously in an original appli-
cation or in a previously considered application filed under
this article because the factual or legél basis for the claim
was unavailable on the date the applicant.fiiled the previous
application or by a preponderance of the evidence, but for a
violation of the United States Constitution no rational juror

could have found the applicant guilty beyond a reasonable doubt."



STATEMENT OF THE CASE

On April 19, 2019, Houston was found guilty by a jury of Ag-
gravated Robbery and sentenced to life imprisonment. His appeal
was affirmed on January 10, 2020. His Petition for Discretionary
Review was refused on March 11, 2020. This Court denied his Cer-
tiorari on October 13, 2020.

Houston's application in his iﬁitial state habeas corpus col-
lateral proceeding was denied on September 22, 2021. This was his
initial-review collateral proceeding for claims of ineffective
assistance of trial and appellate counsel. He requested the ap-
pointment of counsel in this proceeding, but counsel was not pro-
vided.

Houston submitted a subsequent application for a writ of ha-
beas corpus, which was dismissed on January 31, 2024 as procedur-
ally barred by Texas Code of Criminal Procedure, Article 11.07 §
4(a)~-(c). Houston also requested in this proceeding, but counsel
was not provided. Houston filed his suggestion for reconsideration,

which was denied on April 1, 2024.



REASONS FOR GRANTING THE PETITION
The questions presented are important, affect many persons,
recur frequently, and are perfectly presented on this record. This
Court should grant certiorari to settle the constitutional ques-
tions inwvolved.
I. This Court should grant Certiorari to determine whether a de-
' fendant 1s entitled to the appointment of counsel in initial-

review collateral proceedings.

This Court held in Douglas v. California, 372 U.S. 353 (1963),

that a defendant has a constitutional right to counsel on appeal.

The Court further held in Griffin v. Illinois, 351 U.S. 12 (1956),

that an indigent defendant has a constitutional right to a free

transcript on appeal. In Martinez v. Ryan, 132 S.Ct. 1309 (2012),
the Court held that counsel can be ineffective in causing:” a pro-
cedural default in an initial-review habeas corpus proceeding{
and that a procedural default will not bar a federal habeas court
from hearing a substantial claim of ineffective assistance at
trial if, in the initial-review collateral proceeding, there was
no counsel or counsel in that proceeding was ineffective. This

Court held in Trevino v. Thaler, 569 U.S. 413 (2013), that Mar-

tinez applies in Texas.

Houston presented several claims that were the initial-re-
view in his state habeas corpus proceeding. He requested the ap-
pointment of counsel for this proceeding, but was not provided
counsel.

In his successive state habeas corpus proceeding, Houston ar-
gued that the state court should consider the merits of the claims
because he was not afforded counsel in his initial habeas proceed-

ing and that if a federal court could consider for the first time



a claim of ineffective assistance of trial counsel that was not
presented to the state habeas court then so could a subordinate
court. The Court of Criminal Appeals of Texas dismissed the habeas
corpus application and denied the suggestion for reconsideration.

Where, as here, the initial-review collateral procedding is
the first designated proceeding for a prisoner to raise a claim of
ineffective assistance at trial, the collateral proceeding is in
many ways the equivalent of a prisoner's direct appeal as to the
ineffective-assistance claim. Martinez, at 1317. Therefore, Hou-
ston contends that the United States Constitution requires the ap-
pointment of counsel for initial-review collateral proceedings.
II. This Court should grant Certiorari to determine whether a

state court can assert a procedural default in a successive

collateral proceeding when it failed to appoint a defendant
counsel in an initial-review collateral proceeding.

In Martinez, this Court held that "Where, under state law,
claims of ineffective assistance of trial counsel had to be raised
in an initial-review collateral proceeding, a procedural default
would not bar a federal habeas court from hearing a substantial
claim of ineffective assistance at trial if, in the initial-review

collateral proceeding, there was no counsel or counsel in that

proceeding was ineffective." Martinez, at 1320. However, in Cole-

man v. Thompson, 501 U.S. 722 (1991), the Court left open the con-

stitutional question as to whether a prisoner has a right to ef-
fective counsel in collateral proceedings which provide the first
occasion to raise a claim of ineffective assistance at trial.
Houston asserts that when the Court held that counsel could
be found ineffective in an initial-review collateral proceeding,
it essentially decided that a defendant has a right to counsel in

that proceeding. See Martinez. How else could counsel be ineffec-
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tive if there was no right to counsel to begin with?

Texas Code of Criminal Procedure, Article 11.07 § 4 proced-
urally bars a subsequent application for a writ of habeas corpus
unless the claims therein have not been and could not have been
presented in a previously considered application or by a prepon-
derance of the evidence, but for a violation of the United States
Constitution no rational juror could have found the applicant
guilty beyond a reasonable doubt. TEX. CODE CRIM. PROC., art.
11.07 § 4. This statute does not take into consideration as to
whether a defendant was afforded counsel in the initial-review
collateral proceeding.

In the case at bar, Houston requested the appointment of coun-
sel in his original habeas corpus application. The state court
chose not to appoint him counsel.

For these reasons, Houston argues that a state court should
be precluded from asserting a procedural default in such circum-
stances.

III. This Court should grant Certiorari to determine whether a
state court is required to consider claims on the merits in
a successive collateral proceeding when it failed to appoint
a defendant counsel in an initial-review collateral proceed-
ing.

Houston refers to an incorporates herein the above case law
and statute for all purposes. In addition, he submits that if a
federal court can consider a state procedurally defaulted claim

then so should a state court in a successive collateral proceed-

ing.



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

[ 4
4y?k€ﬁu329\#&3Uii6M~
MICHAEL FRED HOUSTON
PETI&IONER

Date: _May 17, 2024




