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APPLICATION TO PROCEED IN F OR.MA PA UP}\ERIS
IN THE COURTS OF THE STATE OF MISSISSIPPI

D p/ L 2D PETITIONER
vs. - | N CAUSE NO.
- MMEL[T Hett r//[egaaﬂﬁﬁfﬁz_f%- : |

L | <- RESPONDENT

TN “SINDS CounTY, MISSIFFL

, an inmate within the Mississippi

1, ¥ b AN )

Department of Corrections, request this Honorable Court to allow me t0 proceed without

prepayment of costs and declare that I am unable to pay the fees and am entitled to

proceed as @ Pauper. In support thereof, I would show the following, to-wit:

1. I receive income, if any, in the amount of $ 1 el per week/ month/ year.

2. I have the amount of $ é % in a checking and/or savings

o

account located at /{ .
- - u

3. List all other assets such as real estate, bonds, notes, etc.

STATE OF MISSISSIPP!
COUNTY OF Sun o

PERSONALLY APPEARED BEFORE ME, the undersigned authority in and for
said jurisdiction, the within named Petitioner, who, after first being by me duly SWOIT,
stated on oath that the statements set forth in the above and foregoing are true and correct

as therein stated.

St
sw&yﬁ 10 AND SUBSCRIBED before me, this the 1277 dayof
) ) H IR —

. oF. M Sy 38

o ,&?.;( :k?\\( PUQ'-.‘?/ o, o ST (
,;3,.-%,0 * </o'.f°_o'.

S pasoest Y NOTARY PUBLIC

‘CHARLES HALL

Comumission EX{J'.‘?QS.;; N
$ O, wharch 12,2024, 8

*

° .
° .
. ‘o

- .
'''''''



Received

FINANCIAL AUTHORIZATION JUL Db 2022
TO BE COMPLETED BY PETITIONER Inmate Legal Assistance

n for Release of Institution Account Information
and Payment of the Filing Fees

Authorizatio

1, DA B wpock /L %15
authorize the Clerk of Court to obtain, from the agency having custody of my persor,
al account, including balances, deposits and withdrawals.

information about my institution
The Clerk of Court may obtain my account information from the past six (6) months and

in the future, until the filing fee is paid. T also, authorize the agency having custody of
my person to withdraw funds from my account and forward payments to the Clerk of
Court, in accord with section 47-5-76 of the Mississippi Code Annotated.

g

Date .

TIONER'S RESPONSIBILITY TO HAVE THE APPROPRIATE

IT IS THE PETI
CERTIFY THE CERTIFICATE BELOW

PRISON OFFICIAL COMPLETE AND

CERTIFICATE
(Inmate Accounts Only)
'TO BE COMPLETED BY AUTHORIZ

—_

I certify that the Petitioi\e&n_ ed herein has the sum of §
MDOC Facility, where

on account to his credit at
he is confined. 1 further certify that the Petitioner has the following securities 10 his

credit according to the records of said institution: A }g A
1 further certify that dunng the last six (6) months @
Petitioner’s average monthly balance was $ .
1 further certify that dunng the last six (6) mon e
Petitioner’s average monthly deposit was $

the following withdrawals within

I further certify that Petitionerzih made
the past thirty (30) days: f% (1.25

Lol-2sa-Swld LA
Telephone Number Authorized Officer of Inmate Accounts
N }

T{g-2¢ |
Date Print Name of Authorized Officer

Appeal State
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*M/ECF LIVE - U.S. District Court: Mississippi Southern District

https;//mssd-ecf.sso.dcn/cgi-bin/DktRpt.p1?9 162527306383 55-L_1_0- 1

CLOSED,FKB,JURY,REMOVAL

U.S. District Court
Southern District of Mississippi (Northern (Jackson))
CIVIL DOCKET FOR CASE #: 3:23-cv-00313-DPJ-FKB

{4
B <7 -
',/ ‘{2 /;'/«\ ,_/ L_/

Date Filed: 05/17/2023

Date Terminated: 01/19/2024

Jury Demand: Plaintiff

Nature of Suit: 555 Prisoner Petitions
- Prison

Jurisdiction: Federal Question

Boyd v. Merit Health Group Hospital

Assigned to: Chief District Judge Daniel P. Jordan, III

Referred to: Magistrate Judge F. Keith Ball

Case in other court: Circuit - Hinds, 25CI1:23-cv-0141-
DHG

Cause: 28:1446 Petition for Removal

Plaintiff

Dean C. Boyd represented by Dean C. Boyd
also known as #167698
Dean C. Boyd, II MSP

Unit 31, D-13

Post Office Box 1057
Parchman, MS 38738
PRO SE

V.
Defendant

Merit Health Group Hospital represented by John W. Chapman

doing business as
Jackson HMA LLC

" doing business as

Merit Health Central

PAGE, KRUGER & HOLLAND, P.A.
P. O. Box 320999

10 Canebrake Blvd., Ste. 200 (39232)
Flowood, MS 39232-0999

601/420-0333
Fax: 601/420-0033
Email: jchapman@pagekruger.com:

LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Interested Party
Pro Se Department
s b3
APPENATX-C

‘Date Filed Docket Text

“ivil lacket b o

(9%}

2/2/2024, 11:08 A?-Ajrz

\


https://mssd-ecf.sso.dcn/cgi-bin/DktRpt.pl7916252730638355-L_l_0-l
mailto:chapman@pagekruger.com

CM/ECF LIVE - U S. District Court: Mississippi Southern District_ . https://mssd-ecf.sso.dcn/cgi-bin/DktRpt.pl?9I625273063 8355-L-1_0-
05/17/2023 1 |NOTICE OF REMOVAL by Merit Health Group Hospital from Circuit -
Hinds, case number 25CI1 :23-cv-0141-DHG. ( F iling fee $ 402 receipt
number AMSSDC-5118171) T ey
‘ ) ot -
If the complete state court record js not aftached as an Exhibit to the Petition
for Removal, pursuant to Rule L.U.Civ.R. 5(b): within 14 days removing
party must electronically file the entire state court record as a single filing;
and all parties shall, within fourteen days after the Case Management
Conference, file as separate docket items any unresolved motions that were
filed in state court which they wish to advance. (Attachments: # 1 Exhibit 1
Complaint and Summons, # 2 Exhibit 2 State Court File, # 3 Civil Cover
Sheet)(cwl) (Entered: 05/1 7/2023)

06/12/2023 | 2 | ANSWER to Complaint by Merit Health Group Hospital.(Chapman, J ohn)
(Entered: 06/12/2023) _
06/12/2023 | 3 |MOTION to Dismiss by Merit Health Group Hospital (Attachments: # 1

Exhibit Complaint, # 2 Exhibit 1st Complaint, # 3 Exhibit Dockét)(Chapman,
John) (Entered: 06/ 12/2023) ¥

06/12/2023 4 |MEMORANDUM in Support re 3 MOTION to Dismiss filed by Merit Healﬂ
Group Hospital (Chapman, John) (Entered: 06/12/2023)

06/23/2023 | 5 Response in Opposition (Objection) re 2 ANSWER to Complaint by Merit
Health Group Hospital.(Chapman, John) filed by Dean C. Boyd.
(Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Cover Letter, # 4 Envelope)
(PG) (Entered: 06/23/2023) I

RESPONSE in Opposition(Objection) re 3 MOTION to Dismiss filed by
Dean C. Boyd. (Attachments: # 1 Exhibit A, # 2 Exhibit B, # 3 Cover Letter,
# 4 Envelope)(PG) (Entered: 06/23/2023) :

! 7 'RESPONSE to Memor@ndum (Objection) re 4 Memorandum in Support of 3
MOTION to Dismiss filed by Dean C. Boyd (Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Cover Letter, # 4 Envelope)(PG) (Entered: 06/23/2023)

8 | MOTION for Leave of Court in a Request for Jury Trial; Demand Pursuant
to: Fed. Rule Civil Procedure Under Rule 38(A) by Dean C., Boyd.
(Attachments: # 1 Cover Letter, # 2 Envelope)(LAT) (Entered: 06/26/2023)

Rule 16(a) Initial Order Telephonic Case Management Conference set for
9/29/2023 11:00 AM before Magistrate Judge F. Keith Ball. No later than
seven (7) days prior to the TCMC, a confidential membrandum AND a
proposed Case Management Order shall be submitted via e mail to
ball_chambers@mssd.uscourt,s.gov. Counsel for Plaintiff shall set up the
conference and, once all the parties are on the line, contact the Court at
601-608-4460. (A copy has been mailed to Pro Se Plaintiff at the address on
the docket.)(JEJ) (Entered: 07/24/2023)

S—

06/23/2023

o)

1

07/24/2023

N

3


https://mssd-ecf.sso.dcn/cgi-bin/DktRpt.pl7916252730638355-L

r
s

CM/ECF LIVE - U.S. Disfrict Court: Mississippi Southern District ',h'ttps://mésd-ecf.sso.dcn/cgi-bin/DktRptApl?916252_7306383557L_1_0-

08/09/2023 TEXT-ONLY ORDER cancelling the telephonic case management

: conference set for September 29, 2023. No further written order shall issue
from the Court. Signed by Magistrate Judge F. Keith Ball on 8/9/2023. (JEJ)
(Entered: 08/09/2023) T 7 |

08/09/2023 ***Deadlines/Hearings terminated: TCMC set for 9/29/2023 is terminated. ‘
(JEJ) (Entered: 08/09/2023)

10/11/2023 |10 Response to TEXT-ONLY ORDER cancelling the telephonic case
management conference_set for September 29, 2023, filed by Dean C. Boyd.
(Attachments: # | Envelope)(ND) (Entered: 10/11/2023)

10/26/2023 |11 |MOTION for Hearing by Dean C. Boyd. (Attachments: # 1 Envelope)(CO)
(Entered: 10/26/2023) .

10/26/2023 |12 | DEMAND for Trial by Jury by Dean C. Boyd. (Attachments: # | Envelope)
| (CO) (Entered: 10/26/2023)

11/09/2023 |13 |MOTION To Execute or Service of Summons by Dean C. Boyd *1
(Attachments: # 1 Cover Letter, # 2 Envelope)(cwl) (Entered: 11/09/2023)

01/19/2024 |14 |ORDER granting 3 Motion to Dismiss, and Boyds Complaint is dismissed
with prejudice. A separate Judgment will be entered under Federal Rule of
Civil Procedure 58. Signed by Chief District Judge Daniel P. Jordan, IIT on
1/19/2024 (PG) (Entered: 01/ 19/2024)

01/19/2024 |15 |JUDGMENT. For the reasons stated in the Order entered on this date, the
Court grants Jackson HMAs Motion to Dismiss 3 , and Boyds Complaint is
dismissed with prejudice. Signed by Chief District Judge Daniel P. Jordan, III
on 1/19/2024 (PG) (Entered: 01/ 19/2024)

02/02/2024 |16 |Letter from plaintiff requesting status. (Attachments: # 1 Envelope) (cwl)
(Entered: 02/02/2024)




Case 3:23-cv-00313-DPJ-FKB Document 4 Filed 06/12/23 Page 1 of 7

UNITED STATES DISTRICT COURT e
FOR THE SOUTHERN DISTRICT. OF MISSISSIPPI

NORTHERN DIVISION

BEAN C. BOYD, PRO SE /PLAINTIFF
V. » CAUSE NO. 3:23-cv-313-DPJ-FKB
MERIT HEALTH GROUP HOSPITAL DEFENDANT

MEMORANDUM OF AUTHORITIES IN SUPPORT OF MOTION TO DISMISS

COMES NOW, Defendant, Jackson HMA, LLC d/b/a Merit Health Central
Hospital (“Central”), through counsel, and submits its Brief in Support of its Motion to
Dismiss. In support of said brief Defendant would show as follows, to-wit:

APPLICABLE FACTS AND HISTORY

Plaintiff previously filed a pro se Complaint against numerous Defendants

including Dr. Menarvia Nixon Gaddis, which was litigated as case number 3:20-cv-420-

s

_ P{/VJLT‘@

TSL-RHW. [Motion Exhibit 2] The Complaint alleged medical neg_!_i‘g_eqce_against Dr.

Gaddis, a physician with staff privileges at Central, when she performed surgery on the
Plaintiff at Central. In addition to medical neglige‘nvc_e the Complaint attempted to alleée
deliberately indifferent care on the part of Dr. '_G_aqgis in the care and treatment of
Plaintiff.

Plaintiffs state law claim of medical malpractice claim was dismissed by the
District Court on September 3, 2021. [Motion Exhibit 3, Docket No. 48]

Plaintiff appealed the Order of Dismissal to the Fifth Circuit Court of Appeals with

no relief granted to the Plaintiff from the Order of Dismissal of the state law medical

{

negligence claim.
T ¢

L ~12v20;&23

Db T Ok0ER”
APPENDIX D’




Case 3:23-cv-00313-DPJ-FKB Document 4 Filed 06/12/23 Page 2 of 7

On September 7, 2022, Dr. Gaddis filed her motion for summary judgment as to

the deliberate indifference claim of Plaintiff. [Motion Exhibit 3, Docket No. 71]
On November 4, 2022, the Magistrate entered its report and recommendation
— o 2
that Doctors Brazier and Gaddis be granted Summary Judgment [Motion Exhibit 3,
Docket No. 75] The District Court entered its Order adopting the report and

recommendations on December .6, 2022. [Motion Exhibit 3, Docket No. 76] and the
T -

matter was dismissed yﬂtb_g[@dice_on that date. [Motion Exhibit 3, Docket No. 77]
Plaintiff's motion to reconsider was denied on December 7, 2022. [Motion Exhibit
3, Docket No. 79]

Since that time Plaintiff has attempted to proceed with some type of further

appeal to the Fifth Circuit and the Court has denied Plaintiff's Motion to Reopen t’h/e

— B

Time to Appeal. [Motion Exhibit 3, Docket No. 89] andﬁhars_hc.i.enied Plaintiff’'s Motion to
Appeal In Forma Pauperis [Motion Exhibit 3, Docket No. 90] | (oL pends iy
Subsequent to this Plaintiff filed a separate lawsuit in the Circuit Court of the First
Judicial District of Hinds County, Mississippi on March 1, 2023, attempting to name as
the sole Defendant Jackson HMA, LLC d/b/a Merit Health Central (improperly named in
the Complaint as Merit Health Group Hospital). This Complaint was properly and timely

e

((efr_noxegib this Court on May. 17, 2023
| A comparison of the two complaints establishes the allegations against Central
are exactly the same as the allegations against Dr. Gaddis in the previous lawsuit
except alleging Central was responsible for the actions of Dr. Gaddis and for allowing

her to take those actions. Plaintiff has had the opportunity to prove all of the allegations

regarding Dr. Gaddis in the previously named lawsuit and failed to do so.



Case 3:23-cv-00313-DPJ-FKB Document 4 Filed 06/12/23 Page 3 of 7

Further, by Plaintif’'s own admission in the present Complaint Dr. Gaddis’ first
surgery was per‘forrned on Plaintiff on September 11 2019. [Motion Exhibit 2] and the

second surgery was performed on MOZO [Motion Exhibit 2] At the very

latest February 10, 2020 is the date the statute of limitations began running as to any

T T

claim against the hospital for medical negligence. Plaintiff has failed to file suit within
the two (2) year period prescribed by § __1_5:1&@_(_@53. Code Ann.) for pursuing a

medical negligence claim.

T

Also, as with the original claim of medical negligence against Dr. Gaddis, Plaintiff
has wholly failed to provide pre-suit notice to Central of any litigation as required by

§15-1-36(15) (MISS Code Ann )

e i

ARGUMENT

A. THIS SUIT IS BARRED BY § 15-1-36 (MISS. CODE ANN.) AS THE STATUTE
OF LIMITATIONS HAS EXPIRED

§ 15-1-36(2) (Miss. Code Ann.) reads in pertinent part as follows:

(2) For any claim accruing on or after July 1, 1998, and except as provided in this
section, no claim in tort may be brought against any licensed physician,
osteopath, ‘dentist, hospital, institution for aged or inform, nurse, pharmacist,
podiatrist, optometrist or chiropractor for injuries or wrongful death arising out of
t medical, surgical or other professional services unless it is filed
within<two (2) years from the date the alleged act, omission or negligent shall or
with reasonable diligence might have been known or discovered, and, except as
described in paragraphs (a) and (b) of this subsection, in no event more than

en (7) years after the alle ed act, omission or neglect occurred:.

Plaintif’s Complaint alleges Dr. Menarvia Nixon Gaddis performedrneck surgery

on him at Defendant hospital on Segtenlb/eLj_j_,,.‘ZOW-,- arLd__Ma ee@d/sw‘gery at the

~
hospital oni@uary 10, 2020. [Motion Exhibit 1] The present suit was filed by Plaintiff

o

r@aroh \20_2})over three  (3) years after the last possible date for the statute of
yedis SUet 2 Lak Prilk e 2

limitations to begin to run. Clearly on its fa face the Complaint evidences Plalntlff has

e e e — R S .
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failed to state a viable claim against this Defendant and the matter should be dismissed
with prejudice.

B.  PLAINTIFF FAILED TO GIVE SIXTY (60) DAYS PRE-SUIT NOTICE PRIOR TO
FILING THE CLAIM T

__Pre-Suit Notice is Required and- is-durisdictional

~— RS

Sectlon)i1 -36(15) Miss. Code Ann. reads in pertment part as foIIows
_‘W ¢ -

(15) No action based upon the health care provnders professional negllgence
may be begun unless the defendant has been given at least sixty (60) days’ prior
written notice of the intention to begin the action. No particular form of notice is
required, but it shall notify the defendant of the legal basis of the claim and the
type of loss-sustained, including with specificity the nature of the injuries suffered.
If the notice is served within sixty (60) days prior to the expiration of the
applicable statute of limitations, the time for the commencement of the action
shall be extended sixty (60) days from the service of the notice for said health
care providers and others. This subsection shall not be applicable with respect
to any defendant whose name is unkngwn-to-the_plaintiff at the time of filing the
complaint and who is identified therein 6y fICtltIOUS name.

This portion of §15-1-36 re requires a prospectuve plaintiff to give notice of intent to

JE——

sue and allow the potentlal defendarit snxty day%vestigate any allegations prior to
T \————«——‘.._a
suit being filed.

The failure of a Plaintiff to provide such notice requires his Complaint be
dismissed without prejudice Spann v. Wood 269 So. 3d 10 12 (Mississippi 2018) citing
Fowler v. White 85 So. 3d 287, 291 (Mississippi 2012). Clearly strict compliance with
§15-1-36(15) is required. Also, a dismissal with prejudice would have been appropriate

in this instance as the statute of limitations had expired.

C. THIS MATTER SHOULD BE DISMISSED PLAINTIFF IS ESTOPPED FROM
PURSUING

Collateral estoppel is a common law doctrine establishing issue preclusion. The

doctrine prevents a party from relitigating a previously litigated issue or issues. It



']
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precludes relitigation of issue in a lawsuit on a different cause of action involving a party
to the original case.

As we have seen, Plaintiff in this cause previously sued Dr. Menarvia Nixon
Gaddis for alleged medical negligence and deliberate indifference in her care and
treatment of him. [Motion Exr;E;;] Plair}tiff has repeatedly had this cause dismissed.

Plaintiff has now filed separate litigation against this Defendant alleging the exact
same set of facts but now alleging the hosg@l is responsi_ble for the_'acts of Dr. Q_gggis.

It is well established that federal common law permits the use of collateral

T met
estoppel upon showing the issue before the Court is jdentical_toqn\e'!_r\zlved in prior W”’i“w
L,M o L e = ‘0‘5?;'% /f,‘
litigation and the issue has been litigated. Mark Hicks v. Quaker Oats Co,. 662 F.2d

1158, 1166 (Fifth CA 1981).

Clearly, Plaintiff has previously asserted these claims, iitig-ated them, had a
judgment entered against him on these issues against a related defendant. The Estate
of Portnoy v. Cessna Aircraft Co., 612 F. Supp. 1147, 1150 (8.D. Miss. 1985).

CONCLUSION

Plaintiff originally filed suit against Defendant, Dr. Gaddis, who practiced
neurosurgery at Merit Health Central based upon staff privileges granted her. After
losing on every issue when that case was before the Court Plaintiff has now chosen to
file suit against the hospital for Dr. Gaddis’ actions.

. ) "‘*\»
In doing so, Plaintiff has failed to give the\hospital the requi ed_sixiy,_(.@@) days. -

notice prior to filing suit. In addition to that, Plaintiff clearly filed a suit outside of the

applicable Ys tatute of Ii/njﬂg_t_ip/n%. Dr. Gaddis’ surgery was performed in September of

............ e
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2019 and in February 2020. Plaintiff did not file suit against the hospital until March
2023, clearly over two (2) years after the actions he claims gave rise to this litigation.
Finally and as icing on the cake, the common law doctrine of collateral estoppel

precludes Plaintiff from attempting to rglj_tigate the same issues he has #alr"e_elg_y’lqs_tgjn\

e .

e

this forum against another defendant.
e e e T

Without question the Court should dismiss this matter with prejudice.
THIS, the 12" day of June, 2023.

Respectfully submitted,

JACKSON HMA, LLC d/b/a MERIT
HEALTH CENTRAL, Defendant

BY: /4/%/54%/ (Yhapman

STEPHEN P. KRUGER
JOHN W. CHAPMAN

OF COUNSEL:

STEPHEN P. KRUGER - MSB # 4266

JOHN W. CHAPMAN - MSB # 5961

Page, Kruger & Holland, P.A.

10 Canebrake Blvd., Suite 200 [39232-2215]

Post Office Box 320999

Flowood, Mississippi 39232-0999

Telephone: 601-420-0333

Facsimile: 601-420-0033

E-Mail: skruger@pagekruger.com
ichapman@pagekruger.com
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CERTIFICATE OF SERVICE

|, John W. Chapman, counsel for Defendant, Jackson HMA, LLC d/b/a Merit
Health Central, do hereby certify that | have this day mailed, by United States Mail, a
true and correct copy of the above and foregoing to:

Dean C. Boyd, #167698
MSP Unit 31

D-Zone, Bed 13

Post Office Box 1057
Parchman, Mississippi 38738

THIS, the 12" day of June, 2023.

[o] Gotin UW. (Zhapman

JOHN W. CHAPMAN
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UNITED STATES DISTRICT COURT ggﬂ}
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
NORTHERN DIVISION

DEAN C. BOYD, PRO SE PLAINTIFF
V. CAUSE NO. 3:23-cv-313-DPJ-FKB
MERIT HEALTH GROUP HOSPITAL DEFENDANT

ANSWER AND DEFENSES

COMES NOW, Defendant, Jackson HMA, LLC d/b/a Merit Health Central
Hospital (hereinafter “Central”), (incorrectly named in the Complaint at Merit Health
Group Hospital), through counsel, and files its Answer and Defenses to the Compilaint

and in support would show as follows, to-wit:

FIRST DEFENSE peejud e

)

This Defendant moves to dismiss_this matter as the Complaint fails to state a
e . “\\w<—~— = meal . e
claim cognizable at law or in fact against this Defendant pursuant to Rule 12(b) of the

Federal Rules of Civil Procedure.

SECOND DEFENSE

This claim is barred by § 15-1-36 (Miss. Code A , the applicable statute of

limitations for medical negligence claims. The Complaint was filed more than two (2)

years after the actions Plaintiff claims gives rise to this litigation.

THIRD DEFENSE

This matter should be dismissed as Plaintiff has failed to comply with § 1571-

36(15) (Miss. Code Ann.) in that no notice of intent to sue was furnished to this

[

Defendant at any time before the filing of this Complaint.
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FOURTH DEFENSE

Plaintiff has previously filed litigation against Dr. Menarvia Nixon Gaddis alleglng
the same actions as alleged in this Complaint against Central. Judgment has been
rendered on behalf of Dr. Gaddis on all claims made in the previous lltlgatlon ThIS

%hould be dlsmlssed as Plaintiff is Collaterally estopped from pursumg the same

claim after havmg had the preVIous clalm decuded against h|m on all ISSUES. ({w'im peppid; "5
' ANSWER Fiedh Gecud

Plaintiffs pro se Complaint is written in “stream of conscious style” and is
impossible to answer in a traditional sense. This Defendant hereby denies each and
every allegation whether at law or in fact contained in Plaintiff's Complamt and denies
that it has admitted any acts or failed to commit any act which would subject it to liability
in this matter.

This Defendant denies each and every allegation cognizable at law or in fact
contained in that paragraph V. style “Reljef Sought” and denies Plaintiff is entitled to any
relief whatsoever in this matter,

THIS, the 12t day of June, 2023,

Respectfully submitted,

JACKSON HMA, LLC d/b/a MERIT
HEALTH CENTRAL Defendant

BY: /d/ﬂoén 8. (Chapman

STEPHEN P. KRUGER
JOHN W. CHAPMAN
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OF COUNSEL:

STEPHEN P. KRUGER - MSB # 4266
JOHN W. CHAPMAN - MSB # 5961

Page, Kruger & Holland, P.A.

10 Canebrake Bivd., Suite 200 [39232-2215]
Post Office Box 320999

Flowood, Mississippi 39232-0999
Telephone: 601-420-0333

Facsimile: 601-420-0033

E-Mail: skruger@pagekry er.com

I'Chagman@gagekruger.com

CERTIFICATE OF SERVICE

true and correct copy of the above and foregoing to:

Dean C. Boyd, #167698
MSP Unit 31

D-Zone, Bed 13

Post Office Box 1057
Parchman, Mississippi 38738

THIS, the 12t day of June, 2023.

[¢] Dol P, Chapnan

JOHN W. CHAPMAN
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ORDER denying [19] Motion for New Trial as set out in the Order. Signed by Chief District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

NORTHERN DIVISION
DEAN C. BOYD PLAINTIFF
V. CIVIL ACTION NO. 3:23-CV-313-DPJ-ASH
MERIT HEALTH GROUP HOSPITAL DEFENDANT

ORDER /

Pro se Plaintiff Dean C. Boyd is an inmate who says doctors under Defendant’s
supervision botched two surgeries on his neck. Compl. [1-1]. He brought claims under state and
federal law, which the Court dismissed on January 19, 2024. Order [14]; Judgment [15]. On
February 8, 2024, Boyd moved for a new trial [19]. Though Defendant never responded to the
motion, the Court now denies it.

L. Facts and Procedural History

Boyd claimed in his Complaint that he “suffered injuries and sustained damages as a
result of the negligent medical malpractice treatment that he receive[d] at Merit Health Group
Hospital” in Jackson, Mississippi. Compl. [1-1] at 3. According to him, his injuries were -
immediately apparent after neck surgeries performed on September 11, 2019, and February 10,
2020. Id. at 3-4.

Over three years later, on March 1, 2023, Boyd sued Defendant in the Circuit Court of
Hinds County, Mississippi (No. 1:23-cv-141-DHG). Jackson HMA, which runs the Jackson
hospital doing business as Merit Health Central Hospital (miscalled “Merit Health Group
Hospital” in the Complaint), removed the case based on diversity jurisdiction. Notice [1] at 2.
Jackson HMA then moved to dismiss the claims as untimely [3], and the Court granted its

motion.
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I1. Standard

Boyd simultaneously moved for a new trial under Federal Rule of Civil Procedure 59 and
filed a notice of appeal under Federal Rule of Appellate Procedure 4. But because his case was
dismissed without a trial, his motion for new trial is properly construed as a motion for
reconsideration under Rule 59(e). Patin v. Allied Signal, Inc., 77 F.3d 782, 785 n.1 (5th Cir.
1996).

The notice of appeal does not affect the Court’s jurisdiction to hear Boyd’s motion for
reconsideration. “It is well-established that a timely Rule 59(e) motion renders the underlying
judgment nonfinal until the district court disposes of that post-judgment motion”; the court of
appeals lacks jurisdiction over the appeal until the district court rules. Simmons v. Reliance
Standard Life Ins. Co., 310 F.3d 865, 867-68 (5th Cir. 2002) (noting that Rule 4(a)(4) suspends
the time for review); see also Fed. R. App. P. 4(a)(4)(iv) (stating time to file an appeal runs for
all parties from entry of order disposing of Rule 59(e) motion).

The standard for reconsideration of a judgment is difficult to meet:

A Rule 59(e) motion “calls into question the correctness of a judgment.”
In re Transtexas Gas Corp., 303 F.3d 571, 581 (5th Cir. 2002). This Court has
held that such a motion is not the proper vehicle for rehashing evidence, legal
theories, or arguments that could have been offered or raised before the entry of
judgment. Simon v. United States, 891 F.2d 1154, 1159 (5th Cir. 1990). Rather,
Rule 59(e) “serve[s] the narrow purpose of allowing a party to correct manifest
errors of law or fact or to present newly discovered evidence.” Waltman v. Int’l
Paper Co., 875 F.2d 468, 473 (5th Cir. 1989) (internal quotations omitted).
Reconsideration of a judgment after its entry is an extraordinary remedy that
should be used sparingly. Clancy v. Employers Health Ins. Co., 101 F. Supp. 2d
463, 465 (E.D. La. 2000) (citing 11 CHARLES A. WRIGHT, ARTHUR R.
MILLER & MARY KAY KANE, Federal Practice & Procedure § 2810.1, at 124
(2d ed. 1995)).

Templet v. HydroChem Inc., 367 F.3d 473, 478-79 (5th Cir. 2004).
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[II.  Discussion

Boyd says the statute of limitations for his claims tolled when he first filed them on June
13, 2022, in Hinds County Circuit Court. Mot. [19] at 2-3. To support that argument, he
submits 49 pages of mostly handwritten documents, a few of which suggest that Hinds County
opened a suit in 2021. See id. at 17-20 (reflecting docketing information). There are two
problems. First, Boyd’s documents do not reveal enough to know whether his federal claim
would have tolled or for how long. Second, Boyd knew about his state-court filings when he
responded to Jackson HMA’s motion to dismiss, so they are not new evidence under Rule 59(e).
Templet, 367 F.3d at 478-79. And because Boyd could have argued tolling in response to
Defendant’s motion, he may not rely on it now. Brown v. [ll. Cent. R.R. Co., No. 3:09-CV-296-
WHB-LRA, 2010 WL 11530401, at *2 (S.D. Miss. Mar. 10, 2010) (rejecting tolling argument
raised for first time post-judgment). His motion is denied.'
IV.  Conclusion

The Court has considered all arguments; any not specifically addressed would not have
changed the outcome. Boyd’s motion [19] is denied.

SO ORDERED AND ADJUDGED this the 10th day of April, 2024.

s/ Daniel P. Jordan II1
CHIEF UNITED STATES DISTRICT JUDGE

! Boyd offers additional arguments in his motion, but they too fail under Rule 59(e).

3
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

NORTHERN DIVISION
DEAN C. BOYD PLAINTIFF
V. CIVIL ACTION NO. 3:23-CV-313-DPJ-FKB
MERIT HEALTH GROUP HOSPITAL ‘ : DEFENDANTS
ORDER

Pro se Plaintiff Dean C. Boyd is an inmate who claims that doctors under Defendani’s
supervision botched two surgeries on his neck. Compl. [1-1]. Boyd therefore sued “Merit
Health Group Hospital,” asserting medical-malpractice claims under state law and civil-rights
claims, presumably under 42 U.S.C. § 1983. While Boyd says the surgeries left him
quadriplegic, he did not sue Defendant within the statutes of limitations that apply to his claims.
For that reason, the Court grants Defendant’s motion to dismiss. See Mot. [3]

L Facts and Procedural History
According to his handwritten Complaint, Boyd “suffered injuries and sustained damages

as a result of the negligent medical malpractice treatment that he receive[d] at Merit Health

e e — L -
- -—Group Hespital” in Jackson, Mississippif Cqmpl. [1-1] at 3. He says that he was injured by two
tal_in Jackson, Mississippi. !

neck surgeries performed there, one on September 11, 2019, and the other on February 10, 2020.
Id. Boyd explains that the injuries from these surgeries were ifnmediately apparent. Id at 3-4.
Over three years later, on March 1, 2023, Boyd sued Defendant in the Circuit Court of
Hinds County, Mississippi (No. 1:23-cv—14i-DHG). Jackson HMA, which runs the Jackson
hospital doing business as Merit Health Central Hospital (miscalled “Merit Health Group
Hospital” in the Complaint), removed the case based on diversity jurisdiction. Notice [1] at2. It
then answered the Complaint and moved to dismiss. Boyd responded to Jackson HMA’s motion,

brief, and answer; all three filings were substantially the same. See Resps. [5, 6, 7]. Jackson
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HMA never replied, and the time to do so has passed. The Court finds that it has both diversity
and federal-question jurisdiction.
II. Standard

Because Jackson HMA moved to dismiss after filing an answer, the Court construes its
motion as one for judgment on the pleadings, governed by Federal Rule of Civil Procedure 12(c).
When considering a Rule 12(0) motion, the “court accepts ‘all well-pleaded facts as true, viewing
them in the light most favorable to the plaintiff.”” Aartin K. Eby Constr. Co. v. Dall. Area Rapid
Transit, 369 F.3d 464, 467 (5th Cir. 2004) (quoting Jones v. Greninger, 188 F.3d 322, 324 (5th
Cir. 1999)). To overcome a Rule 12(c) motion, the plaintiff must have pleaded “enough facts to

state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570

(2007). “Factual allegations must be enough to raise a right to @@bﬂxe.thggpec@{
S~ __ .= , S

on the aééiimption that all the allegations in the complaint are true (even if doubtful in fact).” Id.
v il chdinditny

at 555 (citations and footnote omitted).
) Q% « (:\w/ These standards apply to pro se complaints even though they “are held to less strin;gent
B ste;ndards than formal pleadings drafted by lawyers.” Miller v. Stanmore, 636 F.2d 986, 988 (5th
Cir. 1981) (citing Haines v. Kerner, 404 U.S. 519, 520 (1972)). Thus, “pro se plaintiffs must
still plead factual allegations that raise the right to relief above the speculative level.” Chhim v.
Univ. of Tex., 836 F.3d 467, 469 (5th Cir. 2016) (citing Taqur v. Books A Million, Inc., 296 F.3d
376, 378 (5th Cir. 2002); Twombly, 550 U.S. at 555)). And “even for pro se plaintiffs, . . .
‘conclusory allegations or legal conclusions masquerading as factual conclusions will not

suffice’ to state a claim for relief.” Coleman v. Lincoln Par. Det. Ctr., 858 F.3d 307, 309 (5th

Cir. 2017) (quoting Taylor, 296 F.3d at 378).
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Nor does the Court’s “responsibility to construe pro se filings liberally . . . mean that we
will invent, out of whole cloth, novel arguments on behalf of a pro se plaintiff in the absence of
meaningful, albeit imperfect, briefing.” Jones v. Alfred, 353 F. App’x 949, 952 (5th Cir. 2009)
(italics omitted) (quoting Sossamon v. Texas, 560 F.3d 316, 322 n.3 (5th Cir. 2009)).

Finally, dismissal under Rule 12(c) “may be appropriate based on a successful
affirmative defense [that] appear[s] on the face of the complaint.” Alexander v. Verizon Wireless
Servs., L.L.C., 875 F.3d 243, 249 (5th Cir. 2017) (quoting Kelly v. Nichamoff, 868 F.3d 371, 374
(5th Cir. 2017)). But dismissing a case based on a statute-of-limitations defense occurs only
when “it is evident from the plaintiff’s pleadings that the action is barred and the pleadings fail to
raise some basis for tolling or the like.” Jones v. Alcoa, Inc., 339 F.3d 359, 366 (5th Cir. 2003).

TIIL Discussion

Jackson HMA seeks dismissal on three grounds: (1) failure to give pre-suit notice of a
medical-malpractice claim as Mississippi Code section 15-1-36(15) requires; (2) failure to sue
within the statutes of limitations; and (3) collateral estoppel based on a 2020 lawsuit Boyd filed
against the surgeons who performed the two neck surgeries. Mot. [3] at 2. This Order focuses
on the applicable statutes of limitations.

Even though Boyd’s alleged injuries are serious, he had to file his claims within the
applicable statutes of limitations. Starting with his medical-malpractice claims, Mississippi law
requires that such claims be brought against the provider (including a hospital) within two years
“from the date the alleged act, omission or neglect shall or with reasonable diligence might have
been first known or discovered.” Miss. Code Ann. § 15-1-36(2). Boyd never suggests that
anything prevented him from knowing or discovering that the hospital was negligent; indeed he

suggests that he knew as soon as he woke up from the two neck surgeries. See Compl. [1-1] at
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3-4. Even if he had claimed some impediment to discovering the alleged negligence, he sued the
doctors who performed the neck surgeries in June 2020, alleging malpractice as he does here.
Mem. [4] at 1; see also Compl. [3-2]. He therefore knew the basis for his malpractice claim no
later than June 2020. Assuming he is entitled to toll the two-year limitations period by 60 days
for giving pre-suit notice under Mississippi Code section 15-1-36(15), any malpractice claims
filed after August 2022 would be untimely. Boyd sued in March 2023.

The Eighth Amendment claim has a different limitations period. To begin, the only way
Boyd could assert a constitutional claim would be through § 1983, which allows suit when a
“person” violates someone’s federal rights while acting under color of state law. Boyd never
mentions § 1983, but that would not make such a claim deficient. See Johnson v. City of Shelby,
574 U.S. 10, 11 (2014) (reversing dismissal where complaint claimed constitutional violations
without referencing § 1983).

The statute of limitations under § 1983 is the same as the forum state’s general or residual
personal-injury statute of limitations, which in Mississippi is three years. Edmonds v. Oktibbeha
County, 675 F.3d 911, 916 (5th Cir. 2012) (citing Owens v. Okure, 488 U.S. 235, 249-50
(1989)); see also Miss. Code Ann. § 15-1-49. Boyd left Jackson HMA’s hospital on February
14, 2020, after his second neck surgery on February 10. Compl. [1-1] at 4. At that time, he
already claimed that the surgeries had injured him. See id. at 3—4. So even under the three-year

limitations period, the Complaint he signed February 22, 2023, is untimely.! Compl. [1-1] at 1.

I 1t is not apparent from the Complaint whether Boyd could state a claim against Jackson HMA
under § 1983, but Defendant did not seek dismissal on that basis.
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IV.  Conclusion

The Court has considered all arguments. Those not specifically addressed would not
have changed the outcome. The Court grants Jackson HMA’s Motion to Dismiss [3], and
Boyd’s Complaint is dismissed with prejudice. A separate judgment will be entered under
Federal Rule of Civil Procedure 58.

SO ORDERED AND ADJUDGED this the 19th day of January, 2024.

s/ Daniel P. Jordan 111
CHIEF UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

NORTHERN DIVISION
DEAN C. BOYD - PLAINTIFF
V. CIVIL ACTION NO. 3:23-CV-313-DPJ-FKB
MERIT HEALTH GROUP HOSPITAL DEFENDANTS
JUDGMENT

For the reasons stated in the Order entered on this date, the Court grants Jackson HMA’s
Motion to Dismiss [3], and Boyd’s Complaint is dismissed with prejudice.
SO ORDERED AND ADJUDGED this the 19th day of January, 2024.

s/ Daniel P. Jordan 111
CHIEF UNITED STATES DISTRICT JUDGE
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