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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF OKLAHOMA

WADE LAY, )
Plaintiff, ;
V. ; Case No. CIV-23-858-J
CHRISTIE QUICK, Warden at O.S.P., ;
Defendant. ;
ORDER

Plaintiff, a death row inmate appearing pro se, filed a document titled “Impediment Clause
Impetus 28 U.S.C. § 2244 and 28 U.S.C. § 2255.” [Doc. No. 1]. In it, Plaintiff complains that
prison officials at the Oklahoma State Penitentiary (OSP) in McAlester, Oklahoma have “caused
an impediment for Lay to participate” in his upcoming competency hearing and an “impediment
to filing a writ of habeas corpus for fifteen years.” Id. at 2-3. On review, the Court liberally
construes Plaintiff’s arguments as alleging that officials are denying him access to the courts, a
claim that arises under 42 U.S.C. 8 1983, and TRANSFERS this action to the United States District
Court for the Eastern District of Oklahoma.

The Court is obligated to review prisoner complaints seeking redress from governmental
entities or officers of a governmental entity. See 28 U.S.C. 8 1915A(a). As part of this obligation,
the Court may consider whether venue is proper sua sponte “when the defense is obvious from the
face of the complaint and no further factual record is required to be developed.” Trujillo v.
Williams, 465 F.3d 1210, 1217 (10th Cir. 2006) (citation omitted).

Venue is proper in a civil action in:

(1) a judicial district in which any defendant resides, if all defendants are residents

of the State in which the district is located; (2) a judicial district in which a
substantial part of the events or omissions giving rise to the claim occurred, or a
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substantial part of property that is the subject of the action is situated; or (3) if there

is no district in which an action may otherwise be brought as provided in this

section, any judicial district in which any defendant is subject to the court’s

personal jurisdiction with respect to such action.
28 U.S.C. § 1391. Plaintiff is housed at OSP and alleges prison officials there are violating his
constitutional rights. OSP lies in Pittsburg County, Oklahoma which is within the territorial
jurisdiction of the United States District Court for the Eastern District of Oklahoma. See 28 U.S.C.
8 116(b). Accordingly, because the events or omissions giving rise to Plaintiff’s claims are
occurring in the Eastern District of Oklahoma, venue is proper in that Court.

Although this matter is subject to dismissal, the Court may cure a defect in venue by
transferring the case to “any district or division in which it could have been brought” if transfer is
“in the interest of justice.” 28 U.S.C. § 1406(a). Because Plaintiff is a death row inmate and the
claims here involve his preparation for a competency hearing, transfer of this case is in the interest
of justice.

Accordingly, this action is TRANSFERRED to the United States District Court for the

Eastern District of Oklahoma.

IT IS SO ORDERED this 27" day of September, 2023.

TN N

BERNARD M. JONES g
UNITED STATES DISTRICT JUDGE
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OKLAHOMA DEPARTMENT OF CORRECTIONS OFFENSE REPORT

Naine of Facility Sy Facility Computer Code  Z20-A
Section | -
Inmate Name: ODOCH#: Date of Offense: Time: Ha8

Lay, Wade 516263 8-20-23 128 p.m.
Place of Offense:  g\W-4-H Housing Assignment:  S\W-4-H
Offense: (5-ACI-3C-08, b#1, b#2) Inmate on Staff Menacing Offense Computer Code:
Class of Offense: X X-25

Descripticn of Incident (to include any unusual inmate behavior): (5-ACI-3C-08, b#3) On August 23, 2023 | received Voice

recording made via a phone call. On the voice recording inmate Lay, Wade makes serveral threats on a voice
mail recording.

Staff or Inmate Witness (if any) (5-ACI-3C-08, b#4) NA

Disposition of Physical Evidence (if any) (5-ACI-3C-08, b#5) Recordings saved for record

Immediate Action Taken (to include the use of force and prehearing detention) (5-ACI-3C-08,b#86) NA

-

Printed Name and Title of Reporting Employee (5-ACI-3C-08, b#7) Signature of Reporting E
M. Kirby M
Name

e
Titte__ Chief of Security Date 08 ; 25 ; 23 e 8:30am.

Section |l

To be reviewed within 24 hours from the time the violation is reported.

Informal Resolution
Dismissed

— {\ .‘\ 0 ¢

Name,
Title (E}aw\. \ E > S
Date 3 /})é/f&aﬂme; ?"LU Pr——

Within 24 hours of affirming a rule violation has occurred:

eferred forinvestigati

Section Il Inmate should initial appropriate response

| have received a copy of the written charge against me. | realize that | have a right to remain silent.
| plead guilty and waive my right to an appeal.

| plead not guilty.

| plead not guilty and waive my right to 24 hours preparation time.

Inmate’s Signature oDOoC # Date / / Time

Inmate chose not to sign for a copy of the offense report at this time.

NG N

D Yo, \ -,

Offense Report Delivered to abyé inmate by (Print and Sign) Date Delivered Time Delivered
(5-ACI-3C-11, 5-ACI-3C-13)

ORIGINAL: Commitment Document Folder

FIRST COPY: Field File .
SECOND COPY: Inmate . DOC 060125A (R 01/22)
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OKLAHOMA DEPARTMENT OF CORRECTIONS OFFENSE REPORT

—Name of Facility o5k 7 _ Facility Computer Code  20-A
Section |
inmate Name: ODOC#: Date of Offense: Time: .
Lay, Wade 516263 8-20-23 4:28 p.m.
Place of Offense:  Q\W-4-H Housing Assignment:  SW-4-H
Offense: (5-ACI-3C-08, b#1, b#2)  |nmate on Staff Menacing Offense Computer Code:
Class of Offense: X X-25

Description of Incident (to include any unusual inmate behavior): (5-ACI-3C-08, b#3) On August 23, 2023 | received Voice

recording made via a phone call. On the voice recording inmate Lay, Wade makes serveral threats on a voice
mail recording.

Staff or Inmate Witness (if any) (5-ACI-3C-08, b#4) NA

Disposition of Physical Evidence (if any) (5-AC!-3C-08, b#5) Recordings saved for recor d

Immediate Action Taken (to include the use of force and prehearing detention) (5-ACI-3C-08,b#6) NA

Printed Name and Title of Reporting Employee (5-ACI-3C-08, b#/) Signature of Reporting J
Name M. Kirby _

Title Chief of Security Date 08 / 25 / 23 Time 8:30 a.m.

Section i

To be reviewed within 24 hours from the time the violation is reported.

Informal Resolution
Dismissed
P et ¥ (\ 4 ‘\ 0N ¢

Name&gmm,_cua?maaﬂ-&\__—-———
Tite AW )
Date g ﬁél y:&'rme (6‘ L"\ %-—-—

Within 24 haurs of affirming a rule violation has occurred:

N Referred-for lnvestigation

Séction Il Inmate should initial appropriate response
| have received a copy of the written charge against me. | realize that | have a right to remain silent.

____ | plead guilty and waive my right to an appeal.

Z | plead not guilty.
| plead not guilty and waive my right to 24 hours preparation time.

Inmate's Signature ODOC # Date / / Time

3 inmate chose not to sign for a copy of the offense report at this time.

Dive ~ &-25°23 /000
p inmate by (Print and Sign) Date Delivered Time Delivered
(5-ACI-3C-11, 5-ACI-3C-13)
ORIGINAL: Commitment Document Folder
FIRST COPY: Field File
SECOND COPY: Inmate ’ DOC 060125A (R 01/22)
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DISCIPLINA
Investigating Officer (Print);_Dixon CSM | DHO Date referred for investigation:_§-25%2.3
Inmate Name and ODOC#: La/v $§76263 Date investigation completed: _&-2527
Offense. M engc.'a < Offense Code:__x-25~ Date of Offense:_&-20 2.3
Statement of inmate regarding offense: ) '€ o A, an ebe ope £

h"h// Cc//}. Iu;/) C cuadr [-u'). .Dwsl/vm! L /},u:u s?

o Inmate wishes to call withess/witnesses lZ( Inmate does not wish to present witness

Name: Can testify to:
Name: Can testify to:
YES NO (One box should be checked for each statement)
1. 0O A Inmate provided documentary evidence to investigator. If yes, state evidence.
2. o Statement(s) provided by witness/es attached (or document refusal to provide
. information).
3. O Discretionary action taken regarding witness testimony. Documentation/
justification attached.
4. lj 1 Inmate has received photocopy/description of all evidence.
5. O @A Written confidential witness testimony/evidence taken (not provided to inmate).
6. O A staff representative will ONLY be appointed if inmate meets criteria specified in

OP-060125 Section Ill. item A. Assignment of a staff representative is wréTed
If so, assighed representative is: ‘

7. O [2( Inmate requested documentary evidence. If yes, state evidence: _

L]

If denied, state reason for deni

8. O l% CRC attached (front and back side) — not providgsto™

A
53
\5

s Xeeydiehce, and/or witiless

y . ;L/‘- }’21#)’

.?. i2 ciplinary hearing officer receives the offense report from the disciplinary
dlsposmons for Class A and B offenses will be completed within seven (7)

1700 ; TBD Dixon DHO Nl

Time and Location of Signature of Disefplinary
Hearing/Disposition Coordinator

\

P

R gling/Disposition
| acknowléd eéipt of this report, all attachments, and the contents therein. (6-AC|-3C-13)

C,%, Civen Date & /257/23
Inmate’€ Signature

Originak: Commitment Document Folder
First Copy:  Field File
Second Copy: Inmate DOC 060125B (R 01/22)
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Attachment A
QOP-050108
INCIDENT/STAFF REPORT
[0 ACCIDENT/INJURY (Staff or inmate/offender) [0 DRUGS/SYRINGE 00 SHAKEDOWN
O ASSAULT O FOODS/KITCHEN O VISITING PROBLEM
O CONTRABAND O ALCOHOL/BEER O WEAPON
0 USE OF FORCE/RESTRAINTS X INFORMATION O MAINTENANCE PROBLEM
O DESTRUCTION OF PROPERTY O KEYS/LOCKS O SECURITY THREAT GROUP
0O COMMUNICATION DEVICES XOTHER
Lay, Wade ' 516263 SW-4-H
Involved Inmate/Offender Name ODCC # Facility and Housing Assignment
Gt AM
8-25-23 8:30 O PM SW-4-H
Incident Date incident Time Incident Location
COS M. Kirby
Reporfing Employee Name {Printed) and Title i e Signature
8-25-23 8:30 a.m.
Date and Time Submitted to Shif/Department Supervisor Witness(es)
SECURITY THREAT GROUP
O Admitted gang member

[0 Has tattoos, wears or possesses clothing and/or other paraphernalia or other indications of gang asscciations
[0 Has been participating in delinquent/criminal activity with known gang member(s)

O Observation confirms the individual’s close association with known gang member(s)

O Information from reliable information source identifies the individual as a gang member

Inmate/Offender Known Assaciates

DETAILED DESCRIPTION OF INCIDENT (print or type what happened, who, where, when, how, and why):
On the above date and approx time this R/O received recordings of inmate Lay, Wade 516263 making multible verbal

threats via voice mail to an outside party. Inmate Lay will receive a misconduct. End of Report

SUPERVISOR’S COMMENTS AND ACTION TAKEN:
Forward information

DISTRIBUTION:

Criginal ~ Chief of Security

1% Copy — Facility/Unit Head -

2 Copy — Assistant Facility/Unit Head ISupervisar S
3™ Copy — Unit Manager (If applicable)

(R 03/22)



~6:23-0v-00326-RAW-DES Document 7 Filed in ED/OK on 10/30/23ER4E v @d B - <

Record of Delivery of Copies of Evidence to Inmate

Copies of the following items were delivered to La), W ol -~ ODOC# g7t 243
Offense Code x-2.§ Date of Offense X /20/23

1. INCIDENT REPORT

2. OFFENSE REPORT

3. RECORD OF DELIVERY

4, COORDINATOR REPORT

10.

11.

12.

Cop, Gien Dixon CSM | DHO /25 123 | 000

Inmét€’s Signature Disciplinary  Coordinator's  Date Time
Signature/Hearing Officer

Distribution

Original: Commitment Document Folder with Offense Report

First Copy: Field File with Offense Report

Second Copy: Inmate with Offense Report DOC 060125H (R 01/22)
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NIE T R7 5
. < T TITUTIIINTS C AT Sl vt ey s ey aaenfU) b
AW LIBHAR ! Inmate/Offender Grievance Process Tk B 2 120 I]
> Canll | REQUESTTOSTAFF |
S 3%«\5- FACILITY/UNIT: 6% /& e x_ DATE. (ST/68/ 2%

5 STAFF MEMBER)

lhave X have not already submitfed a “Request fo Staﬂ” or grievance on this same issue.
Ifyes, what date: oe /|« Y22z faclity: oo, G -cn v grievance #: ° ;z -Z239

| affirm that 1 do do not_X_have a grievance pending on this issue. :

| affirm thiat} do do not_X_have a lawsuit of any iype penc_i}ng thatrelates in any way o this issue.
i a lawsuit is pending, indicate case number and cowrt = (& s

This request does X" does not relate to & pending misconduct report. If it does, this
request may onfy be answered by the disciplinary coordinator assigned fo the misconduci.

SUBJECT: State completely, but briefly, the problem on Which you desire assistance. This -
statement must be specific as 1o the complaint, dates, places, personnel mvolved, and how you were

affected. One issue or incident per “Request fo Staff.” Your fajlure fo specifically state your problem
may resuft in this being retumed unanswered. ot &4 /< lzoz= + FILED b RS, BroAUsE
T 2D Dt::e&:.r«::b & S'—L—‘rcmm;. {-.:rc—.e- RSB zz -zz=1) = ‘5’84._\'5.\‘:6.% Tohare Wivu aibsul,
ST, vk e PTEMNAWT NS o Oe DT TORZREy st TR ?-ﬁ.\sowe:.ra.fc HrReE Tohefe2n SRIRLATD
O LT LA AATSi, g Jo Ve UrmeceISAEN T e S RESNED ~
NI A BTAEE UAE b 2 L 3 W ESCOET. <tne. PEStocous 0;9_.&“'
(USE OTHER SIDE IF MORE SPACE IS NEEDED. DO NOT ATTACH ADDITIONAL PAGES.) h

ACTION REQUESTED: Stafe exactly how you believe your request may be handled; that is, what
exaclly should be done and how. +#. < &@bEes  STEAD AUEA T OO Lic, St t

CXELNNY ) T T O S- T LA ET TNV 1TSS O Uk L POE A SovER
TEORRCE L, (I DeO.C 5 PCID B COMPEUED TY THxrD tread UMY T
CeoRY 25 P o e Zoe T Protocoka, kT LEhST Thr FHocERRS ANED

RERD. T i BE Fe v sie 1S BEFORE THE ForeR_sof MAYL OF Do D,
NAME: ( 2D & 8E. (gt ODOC# £71¢26= UNT&CELL NUMBER: < w it

RI -' ~ :
SIGNATURE- w . Q WORKASSIGNMENT: (27 &
[o=ad . o .

DO NOT WRITE BELOW THIS LINE

o o DISPOSHAON:: + o e memem om e e = - ) e e
| \/\&V\_V\‘ r/\{\@ﬁ %jf" I\QE/?QQ()(‘ M. k@/){/tl /‘D‘//\Y
M | )

STAFJ@AER . _ DATE
' T RGO G 2 )
Date response sent to inmate/offender:

- e -, o

1. Original to fle . ' DOC 080124D
2. Copyto inmate/offender S . R 01/22)
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al mn;u‘ y¥UST B
%W: inmate/Offender Grievance Process cep 2 46_

REQUEST TO STAFF
=40 CACILITYIUNIT: 28261 DATRVI2LZIUZZ-
(NAME AND TITLE OF STAFF MEMBER) exins\ T 28282

| have have not X already submitted a“Req est to Staff*:or grievance on {his sarpe/ssue.
If yes, what date: /YA facilty: / A grievance #: _/! A

| affirm that 1do ___do not X have a grievance pending on this issue.
| affirm that | do do not —>Z-have a lawsuit of any fype pen 1ing iHat relates in any way to thisissue.} _ ...

T a lawsuft is pending, indicate case number and court: ] _
This request does does not relate to a pending misconduct report. If it does, this

request may only be answered by the disciplinary coordinator g_igf@d to the misconduct.

SUBJECT: State completely, but briefly, the problem on which you desire assistance. This statement
must be specific as to the complaint, dates, places, personnel involved, and how you were affected. One
issue or incident per “Request fo Staff.” Your failure to specifically state your problem mnay result in this
being retumed unanswered. 7 sidal AT L AEE te? LIS i 7% £

s Tl i OF WADE LS By e O.2.F
Chpiei19 HEAD, DPE 1o LREPERL Kb A fTE Lot~
[ aiTE FleEp By LAY T2 THE. . PRISAVEL HIIOATE
o imire L i /%, I T 4 = (FE OF e

. (USE OTHER SIDE IF MORE ‘SPACE IS NEEDED. DO NOT ATTACH ADDITIONAL PAGES.)
ACTION REQUESTED: State exactly how you believe your request may be handled; that is, what exactly
e P)J@%% 20

should be done and how. @—ﬁd'ﬁ&[}-’ deie— W ~¢_
(Al L BAT AL pr D T T RoVE=S ulS

Py TRl 1o W Dbkt Ov Dl e T~
e T, (WML, S e =T Dk Yoo 4EEl My
P o2y oo WKV ME rrieo a7Z b

NAME: é{ ' AZ QIZ/‘ﬂ/’r/f/ MBER: £/ Z20NIT & CELL NU;\A/BER:4L0’ A/
| JA

WORK ASSIGNMENT:

SIGNATUR
( .
DO NOT WRITE BELOW THIS LINE
DISPOSITION:--
STAFF MEMBER OATE

Date response sent to inmate/offender.
1. Original to file ot
2 Copy to inmate/offend ()RR VALA '~ DOC 090124D (R 4/18)
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%/’ %@0329/ %/ i s ngage /
M é 224 / Inmate R::?ues‘t} %/?i/ﬁ / ﬂé W/

Issues relating to any of the following areas must be submitted to the Law Library on a “Request $0 Staff” form: Discrimination, ClagSification,
Complaint Against Staff, Condition of Confinement, Disciplinary Process, Legal, Medical, Property, Records/Sentence Administration, and Religion. iy, 213! -"6‘“‘

[

} y y vl
; Facility/Unit: — [ Date:

This form i/ot utilized for exbaustion of administrative remedies; you must use the “Ipmate/Offender Grievance Process Request to Staff”;for those issues.

(Name/T itle of Staff Member)

SUBJECT: State completely, but briefly, the request on which you desire assistance. This statemént must be specific }as to the request, dates, place, personnel involved.
Only one request or incident per “Inmate Request” is allowed. The requests addressed on this form are for routine administrative matters such as request for wake-up call,

:Zﬁ?:?:grt\iggfhm; ;hone/ ca}s_ ;:Z%gg speual/leg%wewtems efc. gfﬁlure tof;p/cu call state your reque%y/result in thwfjf/ 5?;;%28'" 9
=L D:  Neor 7E8ep (bl SO0 g /5 éf%ﬁ/p&% m(@%p Z’“’T’O’/?/p o
[PolEAT e AP TABEET sl Mo PPT 10 THE SAAE—
TUHTL, ~ SET NRBAINS fias </ D Mz cofle Tt T
f/@"ﬁ’% AT T/ /Z/%L TR L E THE FHEE #risgtizo ol
@%g LML, THAT 5 THE Gete 12 /
Name: W M (/

DOC #: 57,92@? Unit & Cell # §L{)‘{ﬁ .

(Prmt) i |
Signature: | Work Assignment:
DO NOT WRITE BELOW THIS LINE
DISPOSITION: .
Lty Old AL/ o k 0l ol Uennid g oty T AL AT M%QW'&&_
AN 2= Yol aboo e N o G TESLAY t2 40! ho (iS4,
///1.4/, /14 W\({c(d ///4 1,!1 X Inow .= ,,__,,'._{/;-?7‘ l/ 2 ‘ A Lo /14_"/ /i ‘A.A

s . ’ //‘41 /J AS £ XA . il end QL i
W///WW/’ Vs Loy ceaf A W@f/, el Wﬂwxg

Staff Merpber =< | S Date

DOC 030101A
(R 11/20)

090



16:23-cv-00326-RAW-DES  Document 7 Filed in ED/OK on 10/30/23 Page 47 of 66

_".\!

INTEROFFICE MEMORANDUM

Oklahoma Department of Corrections

Oklahoma State Penitentiary

DATE: September 7, 2022

TO: Inmate Population

FROM:  Willis Pettit, Deputy Warden%

SUBIJECT: Property

All inmates are expected to be in accordance with policy OP-030120 by
September 14, 2022,

If you are found above property matrix or with more than 1 mattress in your
housing area, you will be demoted to level 1 and you will receive a misconduct.

If you are found with altered state property, you will receive a misconduct with
restitution to replace the state property and will be demoted to level 1.

Thank you for your cooperation in this matter.
WP/ar

C: All Inmates
File
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LAW me—\hY l
5% 21-14
SSIGNED TO._Wagden . Mus¢|Be Submitted Through the Law Library or Designee JAN1 0 2&2
UEBY: \-20-1L } Inmate/Offender Grievance Process
e

REQUEST TO STAFR
AALDCE M. T TS FAGILITYIUNIT: /,L, P
(NAME AND TITLE OF STAFF MEMBER)

have not_X< ready submitted a “Requ to Staﬂ” or grievance on this same issue.
/
facility: . grievance #: A

DATE: &4 i 22

lhave

If yes, what date:
| affirm that 1do ___do not have a grievance pendmg on this.issue.

I affirm that | do ~ do not 7<. have a lawsuit of any type pencji(ny'}wat refates in any way to this issue.

If a lawsult is pending, indicate case number and court:
does does not relate to a pending misconduct report. If it does, this

This request :
‘ reguest may onlx be answered bx the dlsmelma[z coordinator asmgned to the misconduct.

SUBJECT: State completely, but briefly, the problem on which ybu desire assistance. This statement -
must be specific as to the complaint, dates, places, personnel involved, and how you were affected. One
issue or incident per “Request to Staff.” Your failure to specifically state your problem may result in this
being retumned unanswered. z~ it coriPELlIED D IECRA e O

THAT L Wree 25157 B tHE. Cowpd /0 ould. AT LEAE,
‘/me” 1L AT BE L To /aMM/ erpadTE cey B A1y AL .
L24f AR 7?/1:«?-«;/!4&)/14 el 1= — gl &pﬁpgw;—«/ e rTH

Sl SYATES PYscHArite. B Ar 1t AT7052.
(USE OTHER SIDE IF MORE SPACE IS NEEDED. DO NOT ATTACH ADDITIONAL PAGES.)

ACTION REQUESTED: State exactly how you belleve your request maybe,fhandlecl thatis, what exactly
should be done and how. =y ez cenrt 7/; EZ e T S (T /5 el ES
VALt [t e f.) (elmp To Focr. A leb Pl

CoMM AL, T ALIEEL 75 1B e Wty [t Bk T ZEH"’Q‘;&T;&“D--.*

o My 4HsETS Mwa BLOTILS, 470 Pritends

IZ 1= ﬂ//&zajf (2 _1MMED (ATE o [
NAME: / )Mf: LAY DOC NUMBER: _4_ Z6% UNIT & CELL NUMBER: & 45263

(PRI
: — WORK ASSIGNMENT: / Aﬁ

SIGNATURE

DO NOT WRITE BELOW THIS LINE

DISPOSITION: -

STAFF MEMBER ' . BA@E::;‘}
FEBO7 202 |

.

Date response sent o inmate/offender:

1. Original fo file
2. Copy to Inmate/offender

DOC 090124D (R 4/19)
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LAW LIBRARWust Be Submitted Through the Law Library or Designee
5% 29< QOY\Q\ peINMate/Offender Grievance Process < AUG17 202
3SIGNED 70;, 2> . REQUEST TO STAFF
UE BY; LN 5/ CAs FACILITY/UNIT e v, 059 DATE: O/l /2 / G
(NAME AND TITLE OF STAFF.-MEMBER)
lhave __ have not 3 already submitted a “Request to Staff’ or grievance on this same issue.
If yes, what date: A)/ A facility: N/A grievance #:

I affiimthatldo____do not - >< have a grievance pending on this issue.

| affirm thatldo ___ do not>< have a lawsuit of any type pendlng_gh?t relates in any way to this issue.
If a lawsuit is pending, indicate case number and court:
This request does _s¢ . does not relate to a pending misconduct report. If it does, this

| request may only be answered by the disciplinary coordinator assngned to the misconduct.

SUBJECT: State completely, but briefly, the problem on which you desire assistance. This
statement must be specific as to the complaint, dates, places, personnel involved, and how you were
affected. One issue or incident per “Request to Staff.” Your failure to specifically state your problem
may result in this being returned unanswered. <& o2 &Bocrv B/ B2/ 2072, L. SLEIMTED

B8 _(WWMIRRE. Reouresst 5:_2::?_ A S ST VO VA it LR To \NETT THRE-
BT D Dre 0P probtemrt (§UEErs dred TomESS ) THdcr e Toalen

X2 T O v %= AP . THUXT REGATEST \spihS (T

POSNEZRED, 30D M~ SteTeER. winms Por BiRue R P, 0op tue. SRARETLTH, M
(USE OTHER SIDE IF MORE SPACE IS NEEDED. DO NOT ATTACH ADDITIONAL PAGES.)

ACTION REQUESTED: State exactly how you believe your ‘request may be handled; that is, what
exactly should be done and how. Tve ©.p.cc,, ez kbew»s’Rﬁ?‘t\ﬂf STAFE JURENDS

L edoys dev < S T Yo ey S\ WA ST TIERZS

av ?‘@@?6@2‘:‘{ HOO 1] m%—r':'ﬁppo Bl ITS, WA (5 wirtt ribes | MPU cliveo? ©F THEET
TIST CA\GE TBE WoeY SBrT 30 THE UGS b A D, OK., CochtihrS o Lo

1= So STRe-YAa.
(N A0, He® MY LVoT Por daod MPY RNt STOCER [ 20CT., TueRETORE.

kc&wmlu-r‘-f PETD Qs T TIOTI @82 VS Moor aBlLC Aot vt 8 E o> it Zedaz D | )
NAME: / 4 ODOC # _GM 2653 UNIT & CELL NUMBER.Q’W!)‘

SIGNATURE/ f ___ WORKASSIGNMENT: & //E

DO NOT WRITE BELOW THIS LINE

DISPOSITION:
A i
L A/
N\ §< J \ 7
STAFF MEMBER : DATE
Date response sent to lnmate/offender:
1. Original to file : : DOC 090124D
2. Copy to inmate/offender . (R 01/22)

093



6:23-cv-00326-RAW-DES Document 7 Filed in ED/OK on 10/30/23 Page 50 of 66

~ LAWLIBRAR .
e SAES

SSIBNED T0:\ ~_ NSt Be Submitted Through the Law Library or Designee BEC2 g 2021
VEBY__ \" [~ Inmate/Offender Grievance Process _— )

REQUEST TO STAFR

T0: (2SerE. (Faveezss D) ___ FACILTYUNIT: MY - e  DATE: 2 fazlo
(NAME AND TITLE OF STAFF MEMBER)

| have have not_><__ already submitted a “Request to Staff’ of grievance on this same issue.
If yes, what date: = (A facility: L grievance #: _ 02/4
I affirm that 1 do____ do not>X_ have a grievance pending on this issue.

laffirm thatido___do not_ < <have a lawsuit of anytype pendi[}g that relates in any way to this issue,
If a lawsuit is pending, indicate case number and court:

This request does 3¢~ does not relate to.a pending misconduct report. If it does, thls
request may only be answered by the disciplinary coordinator asigiled to the mlsconduct

) SUBJECT State completely, but briefly, the problem on which you des:re asmstanoe This statement

B must be specific as 10 the Gomplaint, G&tes, praces, personrietinvolved; and howyouwere affected:-One- -

) issue or incident per “Request to Staff.” Your failure to speczf cally state your problem may result i m thrs
being refumned unanswered. oo =z fzA S prsE SRt

2225 Pokl, CAE ooT co? THE Bore to TAUL 18 alE, OF VBT o
WO T FWE. cUTHE- R PIZoM P ThRE. \aadit  Coedliicer ©F
PO Carpr s DTS Y N O  PASSITa  THE | Dol g, KD
Tirder T wudord WKAJE- o Copr@ertva To WEE (L sek—
(USE OTHER SIDE IF MORE SPAGE IS NEEDED. DO NOT ATTACHADDITIONAL PAGES)) ~ =VER

ACTION REQUESTED: State exactly how you believe your request rmay be handled; that is, what exactly
should be done and how. maE s (ZFIE L3 T bt New e A vkl SR

B T POT SA DU ~SeBorel pd AT KD LITRTOTCS o des
S e VA2 o HEES 1 P I L Le AT Co MuihiipoPS) Ked
How st Witde wd A Prei SHPER- T BE. DocBdES Tow
3 ST o Beebs 4’(2«:.:\"6"—-’—7‘5’?) B TRE- LAt s kD Dc«u-n—‘{{

NAME: 42802 [2/ _ DOCNUMBER: E5/ZE22UNIT & CELL NUMBER: S5+t
PRl
SIGNATUREJ’ .  WORK ASSIGNMENT: _ A/ [ a

—
[»]e] NOT WRITE BELOW THIS LINE

DISPOSITION: '

STAFF MEMBER : — ———RATE,
e |
-4 L '
Date response sent to inmate/offender; 3];’ FEB O 2 2022 ‘m .
1 Originel fo fle DOG 080124D (R 4/15)

2. Copy to Inmate/offender

]
........................
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Be Submitted Through the Law Library or Designee
Inmate/Offender Grievance Prccess
REQUEST TO STAFE
TO: adneoe / ETr s FACILITYUNIT: _Er~wer & DATE: 1z/2= /zﬂi
(NAME AND TITLE OF STAFF MEMBER)

I'have : _havenof X ) already submitted a “Request fo Staff” or grievance on this sa ?issue. ,
if yes,'mi.a.at date: i [ A facility: / ‘-// A grievance#: ¢ (#°
laffirm thatldo____ do not_“C have a grievance pending on this issue.

laffim that] do ___ do not__<have a lawsuit of any type pendjng fhat refites in any way te-this issue.
If a lawsult is pending, indicate case number and court: '}.}? l‘ih L

This request does < does not relate to a pending misconduct report. Ifit does, this
request may only be answered by the disciplinary coordinator assigned to the misconduct. )

- SUBJECT: State completely, but briefly, the problem on which you desire assistance. This statement -

- must be specific as to the complaint, dates, places, personnelinvolved, and how you were affected. One -
issue or incldent per “Request to Staff.” Your failure to specifically state your problem may result in this
being returned unanswered. o W /23 /2t rpe- W T0e T UAR. TRAED B Ree -

HREE ky ALBCRAT, WO , Yéé_, SEE-Tubr TRISOeIEES i, mas T

Rorr vwE. Voo, XD grigoreRb  wwol s wawE -t USARES Yo

,,gm;@e—”_ MO BCe2, . 8.0 & RovieN B\l , 20 020G, 1. Tl

i

Mo SHMsces Wiexsd e 14 A FONOsEeTaC . Co gde Jaha)
(USE OTHER SIDE IF MORE SPACE IS NEEDED. DO NOT ATTACH ADDITIONAL PAGES.) ewe2

ACTION REQUESTED: State exactly how you believe your request may be handled; that s, what exactly
should be done and how.

Mew oo Llowt & NWZIsoSeER .1 BE. Do S HED  sibbeO
A WS oes CF P\ Ca PA— A TUESL To JoE ThEqid- Vo5 Tio—? To.
VM2 EBE. BB Lo d a1 Poméd i/ fA, FRASAERS L@ s30T prgin—
ANTED B T BeaRpes B Slet) LA rEUSE
NAME: LOADZ. A%/ DOCNUMBER: £574263 UNIT & CELL NUMBER: mezlt
., PR / . ) -
SIGNATUREZ _ WORK ASSIGNMENT: A~ /ﬁ

. DG NOT WRITE BELOW THIS LINE.
DISPOSITION: ' :

'STAFF MEMBER : DATE

w?

Date response sent to inmate/offender: . .
1. Original to file . p y
2, Copgay {o inmate/offender DO~C 090124D (R 4/19)
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e

"N Inmate/Offender Grievance Process

REQUEST TO STAFR

TO: \WARDESD /Cm\c-‘* FACILITYUNIT: # ~ oo DATE: =/- gy /’l\

(NAME AND TITLE OF STAFF MEMBER)

| have have not_¥ _already submitted a “Request to Staff” or grievance on this same issue.
If yes, what date: ~ liae facility: o—"T A grievance#: >«
Iaffirm that 1do ___ do not_><-have a grisvance pending on this issue.

[ affirm that 1do___ do not_~have a lawsuit of any type pending ggat relates in any way te- this issue.
If a lawsuit is pending, indicafe case number and court: e

This request does > does not relate fo a pending misconduct report. If it does, this
request may only be answered by the disciplinary coordinator assigned to the misconduct. T

SUBJECT: State completely, but briefly, the problem on which you desire assistance.- This statement

must be specific as to the complaint, dates, places, personnelinvolved, and how you were affected. One -

issue or incident per “Request to Staff.” Your failure fo specifically state your problem may resultin this
being returned unanswered. o« 2z /%3 /20720 PSS PATMER §1 W SERCE o

IRE. 2B OE bRELTOT, e 0T CITENa0 Flald Mot Gy el £ CEES W SESD

e e Tes LR HEST, £ Loue. Seo TAFLElETTrED T Musg
Phetner Lu-vew ware.) Hoth ok, wm. o * STOORMRD 190 evtibsst

- @rZases B WS TBEEC \KRElD D, bEPTI W2, W= (v Tlhes

(USE OTHER SIDE IF MORE SPACE IS NEEDED. DO {{OT ATTACH ADDITIONAL PAGES.) ok

ACTION REQUESTED: State exactly how you believe your request may be handled; that Is, what exactly
should be done and how. . : '

REETORS WM By Dee—"2~

NAME: , plerhéE— Lav—t  DOC NUMBER: 426 UNIT & CELL NUMBER S/
(PRIN _ —
SIGNATURE: ~A—" < WORKASSIGNMENT: /LQ/A" e

DO NOT WRITE BELOW THIS LINE

DISPOSITION: '

)88 U4 AR NS N T aWa WEY A X4 a¥ Ne 7.0 DN g 200 8 B3 848y

Aoy )0 00 6L (24 TN »Y (N AN NAani{es 1N AD 1L g s

Thim no\p “ ”Q! A J
(D ek

STAFF MEMBER

Date response sent to inmate/offender;

1. Original o file

2. Copy fo inmate/offender DOC 080124D (R 4/19)
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SSIBHED T\ e D [Be Submitted Through the Law Library or Designee  DEC 2 8 2071 f
JE B\L_CK -1 *:3,3\?% " Inmate/Offender Grievance Process —_— .
. REQUEST TO STAFR _
TO: wuaRpEs? Srecras FACILITY/UNIT: ik~ @eo DATE: =z /= /2
(NAME AND TITLE OF STAFF MEMBER)
| have have not_¥ already submitted a "Request to Staff’ or grievance on this same issue.
If yes, what date: > Liac facility: e— LA grievance #: 1\3 {

Taffimthatldo___do not_><have a grievance pending on this issue.

faffirmthat1do___do not_~have a lawsuit of any type pending @at relates in any way te- this issue.
If a lawsuit is pending, indicate case number and court: e .

This request does __ X _ does not relate fo a pending misconduct report. If it does, this
request may only be answered by the disciplinary coordinator assigned to the misconduct. ¥

SUBJECT: State completely, but briefly, the problem on which you desire assistance. - This statement
must be specific as to the complaint, dates, places, personnelinvolved, and how you were affected. One -
issue or incident per “Request to Staff.” Your failure to specifically state your problem may result in this
being returned unanswered. ow (z /23 /207 WSS PAMER 1 W SERCE oE

OHE. 2B OE HIRELTBZ, R ntTT oxTaws FRUD Mt T3 pe O PEES T SECD
B SO0 TS R ST, T LionE, BEm AT RTrED SY MMAEE
Prelie (Wd-oow were) Hothed: wim. e % STADMRD 190 evcikpesz
Pr7a gee’ Bo. D TBEEC A&l 0, bElTiilu—S. U= (8 Tve

(USE OTHER SIDE IF MORE SPACE IS NEEDED. DO {OT ATTACH ADDITIONAL PAGES.) o

ACTION REQUESTED: State exactly how you believe your request may be handled; that s, what exactly
should be done and how. _

FizToryS WM B Ou—2

NAME: , plerh&_ Lsbc—t  DOC NUMBER: 5426 UNIT & CELL NUMBER S/

WORK ASSI.GNMENT: A2 =

DG NOT WRITE BELOW THIS LINE

Dind 0 0 00 SU ’_'.'. 2
m; .QM [L¥0) ng) II[H

STAFF MEMBER - ~»~BA‘F§®
Date response sent to inmate/offender: FEB 0 2 2022 .
1. Original o fila DOC 090124D (R 4/19)

2. Copy to inmate/offender
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W@fgwg

- LAW élBRWst Be s‘ubmntted Through the Law Library or Desig W 0§ i)

Inmate/Offender Grievance Process

a0 s Sakdent T R QUEST TO STAFR:
10 4 T FARRIS  FACIITVIUNIT: _J/292%T _ DATE: ZZ/ Z/

(NAME AND TIT LE OF STAFF MEMBER)

| have have not already submitted a “Request to Staff’ or grievance on this sazz/lisue
If yes, what date: ,(j facility: / / K grievance #: __ /

| affirm that | do ___ do not i have a grievance pendmg on this issue.

laffrmthatido___ donot ave a lawsuit of any type pendmlgy refates in any way to this issue.
If a lawsuit is pending, indi€ate case number and court: 7
This request does does not relate to a pending misconduct report. If it does, this_

} request ma only be answeréd by the disciplinary coordinator assigned to the misconduct.

SUBJECT: State completely, but briefly, the problem on which you desire assistance. This statement -
must be specific as to the complaint, dates, places, personnel involved, and how you werz affected. One
issue orincident per “Request to Staff.” Your faxlu re to specifically state your problem may result in this
being returned unanswered. (. =z /th ol Mr-operr WAMAR. VA —bass CAE.

fo_Ary f__ﬂ_ﬁﬁpoﬁ e gITFery, 78 -
OBUloes v /zj; e oDERED 50T logEr

%{Q_azg%ﬂ_/lé Fleottte. weerzes? fp?0, v BELS
E. R LES Tiowr Wer Bewil AstE 76 T, e
(USE OTHER SIDE IF MORE SPACE IS NEEDED. DO NOT ATTACH ADDITIONAL PAGES.) 0‘”\‘355

ACTION REQUESTED: State exactly how you believe %?Er r?‘.lestmay be handled; that s, w. %hat exactly
should be done and how. =159 W P

. T iy it (s TR <J7r/ DE. PredEss., . -f‘ﬁf/ﬁ /.r

22 2 D T z/,s-?r’f;f’v" po THz . 4057 AP HopEsT
@L% TS il BE stz T° ///% V=

DOC NUMBER: an%?awn & GELL NUMBER: Zeolf

NAME
SIGNATURE: _ WORK ASSIGNMENT: __ ./ /st
. G ' o
‘ DO NOT WRITE BELOW THIS LINE
DISPOSITION: oo - '
.’,1 J (22ed _. Lp [ ‘- ¥4 (el L2LY N 2L f2ALA., .,
‘1., 1:’ o0l NS Y LD 428 4 LA LD - : O AL ALLNX
o ¥z 124 t LT Lo A.-AJ'&ZA Y f / £

STAFF MEMBER . DATE

Date response sent to mmateloffender JP\N 1 8 2022

i &f‘gg‘g fo fle ortender - DOC 080124D (R 4/19)
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6:23-cv-00326-RAW-DES :Document 7 Filed in ED/OK on 10/30/23 Pa
e 3

AW TIBRERY
ey

-
wrs o “ " REQUEST TO STAFF _ |
pssie ; TS FACILITY/UNIT: 2.5 /s -weox_ DATE. 57/ 2.

TITT SSNemattn @ 40 AR R “A AN st o Smana haolt Shad B e TELEY

Inmate/Offender Grievance Process " L2 1 200

Sf STAFF MEMBER)

lhave Y havenot ____already submitted a “Request o Staff* or grievance on this same issue.
Ifyes, whatdate: ¢ /19 /. Zo22 facllity: o o%, d-cnm 2y grievance #: ?13;2 -Z239

| affirm that 1 do do not_X_have a grievance pending on this issue. :

laffirnthatido __donot_x have a lawsuit of anyype pendjng thatrelates in any way to this issue.
I a lawsuit Is pending, indicafe case number and court (& /¢

This request does A" _ does not refate to'a pendirig misconduct report. It it does, this
request may only be answered by the disciplinary coordinator assigned to the misconduct.

SUBJECT: State completely, but briefly, the problem on ﬁvhich you desire assistance. This -
statement must be specific as 1o the complaint, dates, places, personnel involved, and how you were

affected. One issue or incident per "Request to Stafi.” Your fajjure to specifically state your problem
may resuit in this being retumed urianswered. ow 66 /19 (zoz2 + Fiumb b RS, BreanssE

TS DB ED & S Ve, . ls8e RIS%zz -zzs) = \‘5;5.«;.\1‘3::5— e Fers W sitoul,
U, E PRAAMMZNY e ondme CCARYEE s sy TALT ?.Q.\gg; rers WRe Seicl SERID
Q2F COEDMUELT L IULIHTS, 1S Do Ta IHE Urnece SR~ R e tocet s REa,NED

R . (SR < ==
AT NI GTAEY WLERACPEEC S, (/AT E Fotwl ESCO’T. tue. Prote cous ~>.

(USE OTHER SIDE IF MORE SPACE IS NEEDED. DO NOT ATTACH ADDITIONAL PAGES) "

ACTION REQUESTED: Stafe exactly how you believe your request may be handied; that is, what
exactly should be done and how. +1¥2. < sgbezss SYeAD ruafaT O.0Ld, Scom T

CIEN, TWpAT O-%. V. o er FILTIU. 1TS OB LCRTLEE PDOR_TH SwvEw

TRORTRCE S, (e DeOnC, 45 P0ID BE COMIBUED TY Tt eed CHUMLY ©
AR O-5: P o e ZeoT Trotoccis, T LEMAST To Syocirains HNED

XD, T ooy B BEl ol b TS BEFORE THE. BozR b MAN OF P S,
NAME: (2D b de. L Ao ODOC# 51¢263 UNIT & GELL NUMBER: < u -t}

SIGNATURE- //ip ) ,Q WORKASSIGNMENT: {27 A
(O D Fos .

DO NOT WRITE BELOW THIS LINE

~DISPOSHION: - e —om e o o .‘: . C e -
l V\Q\/\‘K‘ r/\AQS %xf L@ﬁ%@%./ /Y){ k@gﬂ /.f)

STAFE ER . _ DAIE.
o mEggum f

"Date response sent to inmate/offerider

1. Original fo fle . , DOC080124D
2. Copy to inmate/offender e : R01/22)

P>

’
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[AWIBRARY | oo e T

| Inmate/Offender Grievance Process < U2
REQUEST TO STAFF e Ly,

FACILITY/UNIT: @s¥ . 8 s DATE' el 1.Lo2

2

I have have nat already submitted a “Request to Staff* or grievance on this same issue.

————

[Fyes, whatdate: of/i/22  facilty: 56,9 ___ grievance#: gz~ 21
laffimthatido___ do not X have a grievance pending on this issue. :

laffirm that | do _Z’_ donoi___ have a lawsuit of any fype pending that relates in any way to this issue.
Ita lawsuit is pending, indicafe case number and court: = _r

This request does __ »><. doesnotrelatetoa pending misconduct report. If it does, this
request may only be answered by the disciplinary coordinator assigned to the misconduct. .

i
i e 4 s F o

SUBJECT: State completely, but briefly, the problem on which you desire assistance. This
statement must be specific as to the complaint, dates, places, personnel involved, and how you were
affected. One issue or incident per “Request to Staff* Your failure to 'specifically state your problem
may result in this being retumed unanswered. > ez (7722 . wmEn B BRS

Cot2CERMEL. THeE, (il r LROTOLONS THST e Resoasd
T SE To BuLELL Ao 19
TuaD A MEroTAC RICATS., 60 06 /15/27 b1 _Sisas OM,
oo R sTnEE P e A Se 12 6y 'ffé.u:*-( Skt ST F MY Povw_&(_g._e‘gs;
(USE OTHER SIDE [F MORE SPACE IS NEEDED. DO NOT ATTACH ADDITIONAL PAGES,)

ACTION REQUESTED: State exactly how you believe your rg%u'est may C,b: handSed; that is, what
exactly should be done and how. (cov+t 1 prvie, Prest; ie’s> 2Rx) .

SHeP SuZ. Teeonemy OF T \ofEs > e TURE. PreiCasstetes @y
- .

TR tenk - TRRS , N T2ANS

Elecric PowWee., \WATE™ S wides FPRESSURE , BT roadr =20

Peras, D (56 Trop  OTHE NIRE Peiio B, Ssadh A& ot ~ B

NAME: uﬂ POE. LAY ODOCH# SSIC 2455 UNIT & CELL NUMBER: s+t

(PRINT) ¢
SIGNATURE: _ ¢ Q - Q WORK ASSIGNMENT:

DO NOT WRITE BELOW THIS LINE

DISPOSITION: ,
Ve W™ 1;’:;414‘J 4enA !!5; } '..' 72¢n A0 d -A—.;"I.A. ’ I,AT_/ A4 ,_.‘4.4'{

L
/ -

2, (o22-22
STAFF MEMBER . DA
: ! ' b
" Date response sent to inmate/offender- JUN2 2 2022 J L
1. Original fo file : t DOC 080124D
2. Copy to inmate/offender . (R01/22)
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Response due:

DO NOT WRITE ABOVE THIS LINE
' Facilty or Uit | ~opoir o eoss

Date ()8/ /ZQZZ

Name wuwaeE (L&~ " Facilty Housing Unit <\t o 1A

(Prin) - -
ODOC Number 5’103 Date “Request to Staff’ response received:

Have you previously submitted a grievance on this same issue? N©  If yes, whatdate __ (o / facility

 _ grievance # o/ - You must submit this completed original within 15 days of the receipt of
the response to the “Inmate/Offender Grievance Process Request to Staff," (DOC 080124B). _The
“Inmate/Offender Grievance Process Request to Staff,” (DOC 090124B), must have been submitted within @)
days of the incident. Do not include/attach anything to this grievance except the Inmate/Offender Grievance
Process Request to Staff,” (DOC 0901 24B), including the response. You may quote from or make reference to

statutes, operations, field, or administrative memoranda, department publications (time sheets, inventory
forms, assessments, etc.). You will be permitted only one opportunity to correct any error(s) made in submitting

your grievance.

1. The nature of your complaint. Tlilis statement must be specific as to the complaint, dates, places,
personnel involved, and how you were affected. One issue or incident per grievance. Use backside of

this page only, if necessary. TULS COMPUALT s T Doy T p ParEmRN oF temaset
BN E vk, debT oF CoRVEETCES (o,boe) , THONT s DEURERWTE , ACD GO~
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2. Informal action taken (including dates) to resolve the complaint, as well as the names of those
employees from whom you sought an answer to your grievance. .o TLUED p Bir. S, 16l
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1. Original to file ;
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DOC 080124A
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IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF OKLAHOMA

WADE LAY, )

Plaintiff, ;
V. ; No. CIV 23-326-RAW-DES
CHRISTIE QUICK, : )

Defendant. ;

OPINION AND ORDER

On September 25, 2023, Plaintiff Wade Lay, a death-sentenced state prisoner, filed this
action titled “Impediment Clause Impetus” in the United State District Court for the Western District
of Oklahoma (Dkt. 1). While Plaintiff alleged this action falls under the habeas statutes, 28 U.S.C.
§ 2244 and 28 U.S.C. § 2255, the Western District construed the action as arising under 42 U.S.C.
§ 1983 (Dkt. 5 at 1). The Western District found Plaintiff was alleging that prison officials were
denying him access to the courts with respect to his upcoming competency hearing and his filing a
petition for a writ of habeas corpus. /d. Because Plaintiff is incarcerated in the Eastern District of
Oklahoma, the case was transferred to this district. /d.

ACCORDINGLY, Plaintiff is directed to submit within twenty (20) days a proper civil
rights complaint pursuant to 42 U.S.C. § 1983 on this Court’s form, along with a motion for leave
to proceed in forma pauperis or $402.00 for the filing fee. The Court Clerk is directed to send
Plaintiff the proper forms for proceeding in this action. Failure to comply with this Order will result
in dismissal of this action without further notice.

IT IS SO ORDERED this 31st day of October 2023.

Sl A2

Ronald A. White
United States District Judge
Eastern District of Oklahoma
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FILED
United States Court of Appeals

UNITED STATES COURT OF APPEALS Tenth Circuit

FOR THE TENTH CIRCUIT November 28, 2023

Christopher M. Wolpert

lerk of t
WADE LAY, Clerk of Cour

Plaintiff - Appellant,
V. No. 23-7085

(D.C. No. 6:23-CV-00326-RAW-DES)
CHRISTIE QUICK, Warden at O.S.P., (E.D. Okla.)

Defendant - Appellee.

ORDER

This matter is before the court on the court’s own initiative upon the opening of
this appeal for two reasons. First, a review of the district court docket has revealed a
potential defect in this court’s appellate jurisdiction. Specifically, the order appellant
Wade Lay seeks to appeal does not appear to be a final decision. As a result, the court is
considering this appeal for summary disposition. See 10th Cir. R. 27.3(B). Second, it
appears that for Mr. Lay to proceed with this appeal, Mr. Lay is required to prepay the
entire $505 appellate docketing and filing fee but has not done so.
Finality

Generally, this court’s jurisdiction is limited to review of final decisions. 28
U.S.C. § 1291. A final decision is one that “ends the litigation on the merits and leaves
nothing for the court to do but execute judgment.” Cunningham v. Hamilton Cnty., Ohio,

527 U.S. 198, 204 (1999) (internal quotations omitted).
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Here, Mr. Lay seeks to appeal the district court’s order requiring him to file his
complaint on the proper district court form, and to either pay the district court filing fee
or file a motion for leave to proceed in forma pauperis on the proper district court form.
[ECF No. 9]. Given that the district court’s order specifically contemplated further
proceedings in that court, it does not appear that the district court has entered any order
that has ended this litigation on the merits. Rather, it appears that the district court case
remains ongoing. Given the apparent lack of finality, it does not appear that appellate
jurisdiction exists.

PLRA and Prepayment of the Filing Fee

Before Mr. Lay may proceed in this appeal, he must either prepay the entire $505
appellate docketing and filing fee, or he must address the potential application of the
Prison Litigation Reform Act of 1995 (“PLRA”) to this appeal. PLRA generally “requires
all prisoners appealing decisions in civil actions to pay the full amount of the filing fees
[upfront].” Strope v. Cummings, 653 F.3d 1271, 1273 (10th Cir. 2011). Indigent
prisoners, however, are exempt from this requirement, and “usually make[] an initial
partial payment and then pay[] the remainder of the filing fee in monthly installments.”
Id. But where a prisoner has previously filed three or more “action[s]” or “appeal[s]” in
federal court, which resulted in “dismiss[als] on the grounds that [they were] ...
frivolous, malicious, or fail[ed] to state a claim upon which relief may be granted,” 28
U.S.C. § 1915(g), the prisoner has “ ‘struck out’ from proceeding [in forma pauperis
(IFP)] in a new civil action or appeal.” Strope, 653 F.3d at 1273 (quoting Smith v.

Veterans Admin., 636 F.3d 1306, 1308-09 (10th Cir. 2011)); see Kinnell v. Graves, 265
2
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F.3d 1125, 1127 (10th Cir. 2001) (“[T]he three strikes provision of the ifp statute
applicable to indigent prisoners [ | requires so-called frequent filer prisoners to prepay the
entire filing fee before federal courts may consider their civil actions and appeals.”
(quoting White v. Colorado, 157 F.3d 1226, 1232 (10th Cir. 1998) (internal quotation
marks omitted)).

Before filing this appeal, Mr. Lay filed three or more civil actions or appeals,
while incarcerated, each of which was dismissed on the grounds that the action was
frivolous, malicious, or failed to state a claim upon which relief could be granted. See,
e.g., Lay v. Oklahoma Dep’t of Corrections, et al., No. CIV 13-481-RAW-SPS (E.D.
Okla. Sept. 19, 2016) (dismissing for failure to state a claim upon which relief could be
granted); Lay v. GTL Phone Corp., et al., No. CIV 18-009-JHP-SPS (E.D. Okla. Mar. 29,
2019) (dismissing for failure to state a claim upon which relief could be granted); Lay v.
Oklahoma Dep 't of Corrections, et al., No. 20-6038 (10th Cir. July 31, 2020) (dismissing
appeal as frivolous). As a result, Mr. Lay appears to have accumulated at least three
“prior occasions” (i.e., strikes) pursuant to 28 U.S.C. § 1915(g).

Because Mr. Lay remains incarcerated and seeks here to appeal an order the
district court entered in a civil case, it appears that the advance fee payment requirement
imposed by 28 U.S.C. § 1915(g) applies to this appeal, and so Mr. Lay is not eligible to
seek leave to make partial payments of the filing fees. Mr. Lay has not prepaid the filing
fees.

Accordingly, to continue in this appeal, Mr. Lay must complete the following

tasks on or before December 19, 2023:
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(1) Mr. Lay must respond to this order in writing setting forth any basis in law or fact
for this court to exercise appellate jurisdiction over this appeal given the apparent
lack of finality; and

(2) Mr. Lay must either pay the entire $505 appellate filing and docketing fee to the
district court or show cause in writing why he is not required to do so.

Failure to respond to this order by (1) setting forth in writing a basis in law or fact for
this court to exercise appellate jurisdiction over this appeal given the apparent lack of
finality and (2) either paying the $505 fee to the district court or showing cause in writing
why Mr. Lay is not required to do so may result in the court dismissing this appeal
without any additional notice. See 10th Cir. R. 3.3(B); 42.1.

Briefing on the merits of this appeal is suspended pending further order of

the court. 10th Cir. R. 27.3(C).

Entered for the Court

;Q\w

CHRISTOPHER M. WOLPERT, Clerk
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Appellate Case: 23-7085 Document: 010110975758 Date Filed: 12/28/2023 Page: 1

FILED
United States Court of Appeals
UNITED STATES COURT OF APPEALS Tenth Circuit
FOR THE TENTH CIRCUIT December 28, 2023

Christopher M. Wolpert

WADE LAY, Clerk of Court

Plaintiff - Appellant,

V. No. 23-7085
(D.C. No. 6:23-CV-00326-RAW-DES)
CHRISTIE QUICK, Warden at O.S.P., (E.D. Okla.)

Defendant - Appellee.

ORDER

This appeal is dismissed for lack of prosecution pursuant to Tenth Circuit Rules

3.3(B) and 42.1. A copy of this order shall stand as and for the mandate of the court.

Entered for the Court

é_Qw

CHRISTOPHER M. WOLPERT, Clerk
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Appellate Case: 23-7085 Document: 010110975764 Date Filed: 12/28/2023 Page: 1

UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT
Byron White United States Courthouse
1823 Stout Street
Denver, Colorado 80257
(303) 844-3157

Clerk@cal0.uscourts.gov
Christopher M. Wolpert Jane K. Castro
Clerk of Court Chief Deputy Clerk

December 28, 2023

Bonnie Hackler

United States District Court for the Eastern District of Oklahoma
Office of the Clerk

100 North 5th Street

P.O. Box 607

Muskogee, OK 74401

Wade Lay

# 516263

Oklahoma State Penitentiary
P.O. Box 97

McAlester, OK 74502-0097

RE: 23-7085, Lay v. Quick
Dist/Ag docket: 6:23-CV-00326-RAW-DES

Dear Clerk and Appellant:

Please be advised that the court issued an order today dismissing this case.

In addition, pursuant to Federal Rule of Appellate Procedure 41, the Tenth Circuit's
mandate issued today, and the court's judgment takes effect. With the issuance of this
letter, jurisdiction is transferred back to the lower court.

Please contact this office if you have questions.
Sincerely,
Christopher M. Wolpert
Clerk of Court

CMW/sls
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U.S. District Court
Eastern District of Oklahoma (Muskogee)
CIVIL DOCKET FOR CASE #: 6:23-cv-00326-RAW-DES

Lay v. Quick

Assigned to: District Judge Ronald A. White

Referred to: Magistrate Judge D. Edward Snow

Case in other court: Circuit Court, 23-07085
Oklahoma Western, 5:23-cv-00858

Date Filed: 09/27/2023

Date Terminated: 01/04/2024

Jury Demand: None

Nature of Suit: 550 Prisoner: Civil Rights
Jurisdiction: Federal Question

Cause: 42:1983 Prisoner Civil Rights

Plaintiff

Wade Lay represented by Wade Lay
516263
Oklahoma State Penitentiary
PO Box 97
McAlester, OK 74502-0097
918-423-4700
PRO SE

V.

Defendant

Christie Quick

Warden at O.S.P.

Date Filed # | Docket Text

09/25/2023 1 | COMPLAINT against Christie Quick filed by Wade Lay. (Attachments: # 1 Attachment 1- Letter, # 2 Exhibit 2- Miscellaneous
Documents, # 3 Envelope)(dtb) [Transferred from okwd on 9/27/2023.] (Entered: 09/26/2023)

09/26/2023 2 | PREVIOUS Cases (dtb) (Main Document 2 replaced on 9/26/2023) (dtb). [Transferred from okwd on 9/27/2023.] (Entered:
09/26/2023)

09/26/2023 3 | ENTER ORDER REFERRING CASE to Magistrate Judge Shon T. Erwin. Signed at the direction of Judge Bernard M. Jones on
9/26/2023. (dtb) [Transferred from okwd on 9/27/2023.] (Entered: 09/26/2023)

09/27/2023 4 | ORDER ~ The referral to United States Magistrate Judge Shon T. Erwin is TERMINATED. Signed by Judge Bernard M. Jones

on 9/27/2023. (dwl) [Transferred from okwd on 9/27/2023.] (Entered: 09/27/2023)

09/27/2023 5 | ORDER ~ This action is TRANSFERRED to the United States District Court for the Eastern District of Oklahoma, as more
fully set out in the Order. Signed by Judge Bernard M. Jones on 9/27/2023. (dwl) [Transferred from okwd on 9/27/2023.]
(Entered: 09/27/2023)

CASE TRANSFERRED IN from the Oklahoma Western (Entered: 09/27/2023)

09/27/2023
10/30/2023

=)}

N

MOTION for Evidentiary Hearing proceeded by discovery and MOTION to Stay proceedings in the Pittsburg County District
Court with immediate order for protection of Wade Lay from OSP Prison officials by Wade Lay Responses due by
11/13/2023(acg, Deputy Clerk) (Entered: 10/30/2023)

10/30/2023 8 | MINUTE ORDER by District Judge Ronald A. White, referring case to Magistrate Judge D. Edward Snow for all further
proceedings in accordance with jurisdiction pursuant to 28 USC § 636. All future filings shall bear the case number CIV-23-326-
RAW-DES. (acg, Deputy Clerk) (Entered: 10/30/2023)

OPINION AND ORDER by District Judge Ronald A. White : Plaintiff is directed to submit within twenty (20) days a proper
civil rights complaint pursuant to 42 U.S.C. § 1983 on this Court's form, along with a motion for leave to proceed in forma
pauperis or $402.00 for the filing fee( Amended Pleadings due by 11/14/2023.)(acg, Deputy Clerk) (Entered: 10/31/2023)

10/31/2023

o

11/27/2023 10 | NOTICE OF APPEAL to Circuit Court (Interlocutory) (Re: 9 Opinion and Order ) by Wade Lay (acg, Deputy Clerk) (Entered:
11/27/2023)

11/27/2023 11 | MINUTE ORDER by Magistrate Judge D. Edward Snow: Upon review of the file in this case, the Court finds that the plaintiff
has not submitted a proper motion for leave to proceed in forma pauperis or paid the $350.00 filing fee. The plaintiff is directed
to submit a properly executed motion for leave to proceed in forma pauperis, with original signature and have the Trust Fund
Officer at your facility complete (with an original signature) the Required Certification (Page 3) and provide a current 6-month
financial accounting statement and return the completed motion to the Office of the Clerk or pay the filing fee of $350.00 within
20 days or by 12/18/23. Failure to comply with this order may result in dismissal of this action. The Clerk is directed to provide
the plaintiff with a motion for leave to proceed in forma pauperis form and an instruction sheet. (acg, Deputy Clerk) (Entered:
11/27/2023)
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https://ecf.oked.uscourts.gov/doc1/14501669080
https://ecf.oked.uscourts.gov/doc1/14511669081
https://ecf.oked.uscourts.gov/doc1/14511669082
https://ecf.oked.uscourts.gov/doc1/14511669083
https://ecf.oked.uscourts.gov/doc1/14511669086
https://ecf.oked.uscourts.gov/doc1/14511669089
https://ecf.oked.uscourts.gov/doc1/14511669096
https://ecf.oked.uscourts.gov/doc1/14511669099
https://ecf.oked.uscourts.gov/doc1/14501669104
https://ecf.oked.uscourts.gov/doc1/14511680014
https://ecf.oked.uscourts.gov/doc1/14511680556
https://ecf.oked.uscourts.gov/doc1/14511688593
https://ecf.oked.uscourts.gov/doc1/14511680556

11/27/2023 12 | Transmission of Notice of Appeal and Docket Sheet to U.S. Court of Appeals. Pro Se Appeal Packet mailed to Petitioner. (Re: 10
Notice of Appeal - Interlocutory) (With attachments)(rak, Deputy Clerk) (Entered: 11/27/2023)

11/27/2023 13 | APPEAL NUMBER INFORMATION from Circuit Court assigning Case Number 23-7085. (Re: 10 Notice of Appeal -
Interlocutory) (rak, Deputy Clerk) (Entered: 11/28/2023)

11/28/2023 14 | ORDER from Circuit Court to show cause. (Re: 10 Notice of Appeal - Interlocutory) (With attachments)(rak, Deputy Clerk)
(Entered: 11/28/2023)

12/28/2023 15 | ORDER from Circuit Court dismissing the appeal for lack of prosecution pursuant to Tenth Circuit Rules 3.3(B) and 42.1.
(awaiting mandate) (Re: 10 Notice of Appeal - Interlocutory) (rak, Deputy Clerk) (Entered: 01/04/2024)

12/28/2023 16 | MANDATE letter from Circuit Court transferring jurisdiction back to the lower court. (Re: 10 Notice of Appeal - Interlocutory,
15 USCA Decision) (rak, Deputy Clerk) (Entered: 01/04/2024)

01/04/2024 17 | MINUTE ORDER by District Judge Ronald A. White: Dismissing action without prejudice for Plaintiff's failure to file an
amended civil rights complaint and to pay the filing fee or submit a completed motion for leave to proceed in forma pauperis, as
directed by the Court (Dkts. 9, 11). See Fed. R. Civ. P. 41(b). (acg, Deputy Clerk) (Entered: 01/04/2024)

01/04/2024 18 | JUDGMENT by Court Clerk entering judgment (terminates case) (acg, Deputy Clerk) (Entered: 01/04/2024)

| PACER Service Center |

| Transaction Receipt |

| 07/23/2024 14:12:29 |

PAC.ER jrf33503 Client Code: ||OAG

Login:

Description: Docket Search 6:23-cv-00326-RAW-
ption: Report Criteria: DES

Billable Pages: “2 ||Cost: ”0.20
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https://ecf.oked.uscourts.gov/doc1/14501688931
https://ecf.oked.uscourts.gov/doc1/14511688593
https://ecf.oked.uscourts.gov/doc1/14511689576
https://ecf.oked.uscourts.gov/doc1/14511688593
https://ecf.oked.uscourts.gov/doc1/14501689585
https://ecf.oked.uscourts.gov/doc1/14511688593
https://ecf.oked.uscourts.gov/doc1/14511701040
https://ecf.oked.uscourts.gov/doc1/14511688593
https://ecf.oked.uscourts.gov/doc1/14511701043
https://ecf.oked.uscourts.gov/doc1/14511688593
https://ecf.oked.uscourts.gov/doc1/14511701040
https://ecf.oked.uscourts.gov/doc1/14511701115
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IN THE COURT OF CRIMINAL APPEALS OF THE STATE OF OKLAHOMA

WADE GREELY LAY,

FILED
Appellant, IN COURT OF CRIMI
ppefian STATE OF OKl NALAHol\ApaAPEALS

v. Case No. D-2005-1081  MAY -9 2024

JOHN D. HADDEN
CLERK

STATE OF OKLAHOMA,

Appellee.

NOTICE OF DISTRICT COURT’S FINDING OF APPELLANT'S
INCOMPETENCE TO BE EXECUTED

COMES NOW, the State of Oklahoma, by and through Attorney General
Gentner F. Drummond, and notifies this Court regarding the resolution of Wade
Lay's (“Appellant”} competency-to-be-executed proceedings. Appellant is
scheduled to be executed on June 6, 2024. However, as will be explained,
Attorney General Drummond, District Attorney Chuck Sullivan, and District
Attorney Steve Kunzweiler recently reached the difficult decision to stipulate to
Appellant’s present incompetence to be executed. Moreover, based on the
parties’ stipulation, the Honorable Tim Mills, Associate District Judge in Judicial
District 18 (sitting in and for the District Court of Pittsburg County), has found
Mr. Lay to be incompetent to be executed.

On October 26, 2021, Appellant filed a petition for writ of mandamus in
Pittsburg County Case Number CV-2021-224. Appellant alleged that he was not
competent to be executed and sought an order requiring then-Warden of

Oklahoma State Penitentiary Jim Farris to initiate proceedings pursuant to 22
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0.5.2011, § 1005. Section 1005, since repealed,! required a warden with “good
reason to believe that a defendant under judgment of death hald] become
[incompetent]” to notify the district attorney for the county in which the prison
was situated. After an evidentiary hearing, the district court issued the writ of
mandamus on November 30, 2021. The warden and district attorney complied
with the statute, and the district court stayed Appellant’s execution (scheduled
for January 6, 2022) by agreement of the parties. The district court set
Appellant’s jury trial to determine competence pursuant to § 1005 on the May
2023 docket. This Court subsequently scheduled Appellant’'s execution for
August 23, 2023, then (on the State’s motion) reset the date to June 6, 2024.
The district court then moved the jury trial to the May 2024 docket, and the
parties were prepared to proceed according to this latest scheduling order.

On the State’s motion, the district court ordered the Oklahoma
Department of Mental Health and Substance Abuse Services to evaluate
Appellant’s current competence to be executed. On February 22, 2024, Dr. Scott
Orth, Psy.D, Director of Forensic Psychology at the Oklahoma Forensic Center,
evaluated Appellant at the Oklahoma Forensic Center, pursuant to the district

court’s order. In his written report issued on February 22, 2024, Dr. Orth found

1 See 22 O.S. § 1005.1, effective November 1, 2022. Based on this Court’s order
denying the rescheduling of an execution pending competency proceedings in
the case of Ryder v. State, No. D-2000-886, the State believes the proper course
in this case—which was initiated before § 1005 was repealed—is to continue all
proceedings under §§ 1005-1008 of Title 22. A copy of the order in Ryder is
attached as Exhibit A.

2
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Appellant not presently competent to be executed. In light of Dr. Orth’s finding,
Attorney General Drummond and District Attorneys Sullivan and Kunzweiler2
ultimately agreed to stipulate to Appellant’s present incompetence to be
executed.

As such, the parties began collaborating on an agreed stipulation as to
Appellant’s present incompetence. In view thereof, the district court struck
Appellant’s jury trial from its May 2024 docket. A copy of that order is attached
as Exhibit B.

On May 9, 2024, the parties submitted in the district court a joint
stipulation and proposed order agreeing that Appellant is presently incompetent
to be executed. A copy of same is attached as Exhibit C. The stipulation was
signed, on the State’s side, by District Attorneys Sullivan and Kunzweiler as well
as a representative of the Attorney General’s Office.

The stipulation complies with §§ 1005-1008 of Title 22 and is consistent
with this Court’s order staying James Ryder's execution following the district
court’s determination that Mr. Ryder is not presently competent. A copy of this

Court’s most recent order in Ryder is attached as Exhibit D.

2 District Attorney Sullivan is the Pittsburg County District Attorney representing
the State in these competency proceedings, while District Attorney Kunzweiler is
the District Attorney of Tulsa County, from which Appellant’s underlying
criminal proceedings originate.

3
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On that same date, May 9, 2024, the District Court of Pittsburg County
entered an order finding, based on the evidence stipulated to by the parties, that
Appellant is presently incompetent to be executed. Exhibit C at 5.

WHEREFORE, for these reasons, the State hereby respectfully issues

notice to this Court of the resolution of Appellant’s competency-to-be-executed

proceedings in the district court.

Respectfully submitted,

GENTNER F. DRUMMOND
ATTORNEY GENERAL OF OKLAHOMA

CAROLINE E.J. HUNT, OBA #32635
DEPUTY ATTORNKY /GENERAL

313 N.E. 21st Street

Oklahoma City, Oklahoma 73105
(405) 521-3921 (Voice)

(405) 522-4534 (Fax)

COUNSEL FOR THE STATE
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CERTIFICATE OF SERVICE

On this 9th day of May, 2024, a true and correct copy of the foregoing was
mailed, via regular first-class United States mail, to:

Callie Heller

Federal Public Defender’s Office
215 Dean A. McGee, Suite 707
Oklahoma City, Oklahoma 7310

=

CAROLINE E.J. H
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IN THE COURT OF CRIMINAL APPEALS

OF THE STATE OF OKLAHOMA COUPT T%: 8?% mgcﬁﬁALS

DEC 14 2023
JAMES CHANDLER RYDER,

)
)

Appellant, ) e

) Case No. D-2000-886

v. )
)
THE STATE OF OKLAHOMA, )
)
Appellee. )

ORDER DENYING STATE’S REQUEST TO RESCHEDULE
RYDER'S FEBRUARY 1, 2024 EXECUTION

Before the Court is the State of Oklahoma’s pleading, filed
October 13, 2023, entitled, “Amended Notice of Continuance of
Competency Trial Beyond Current Execution Date.” That filing
informed this Court that Ryder’s trial to determine his competency to
be executed, set for January of 2024 in the District Court of Pittsburg
County, had been continued by the trial court until March of 2024,
a date beyond Ryder’s currently scheduled execution date of
February 1, 2024. This Court directed a response from the trial court
and after receiving same, held a Show Cause Hearing with the parties

on November 21, 2023.

EXHIBIT

A

JOHN D. HADDEN



D-2000-886, Ryder v. State

The effect of the trial court’s granting of Ryder’s unopposed
motion to continue the competency trial was to grant a de facto stay
or continuance of his execution date, and the State now asks this
Court to reschedule Ryder’s execution date to conform to the delay
in the trial court proceedings. As shown below, the legal matters
involved are not so simple because the legal action challenging his
competency has not been properly brought before this Court as
required by 22 O.S.Supp.2022, § 1005.1.

The facts as relevant here began September 13, 2022, when
Ryder’s attorneys communicated concerns about his mental status
to the warden and requested that he initiate proceedings to determine
Ryder’s competency pursuant to 22 0.5.2011, § 1005. The warden
responded the next day, stating he had received the letter and would
“respond after having a chance to carefully read what has been
provided and perform further inquiry.” On October 7, Ryder’s counsel
informed the warden that if he failed to act by October 19, his
inaction would be construed as a refusal and Ryder would seek a
judicial remedy. On October 12, attorneys for the Department of
Corrections informed Ryder’s attorneys via e-mail that the warden

was giving the matter careful consideration before making a

2
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D-2000-886, Ryder v, State

determination, but he would not be bound by a deadline set by
Ryder’s attorneys. On October 26, Ryder sought a writ of mandamus
in the district court to compel the warden to initiate competency
proceedings under Section 1005. On November 1, after Section 1005
had been superceded by Section 1005.1, the State of Oklahoma filed
a pleading in the district court asking that Ryder’s petition for writ
be held in abeyance for thirty days to give the warden time to assess
Ryder’s competency to be executed. In this pleading, the State agreed
that Ryder’s cqmpetency case should proceed under Section 1005.
On November 22, Ryder’s counsel provided the warden with a report
from Dr. Preston Baecht opining that Ryder is not competent to be
executed, and on November 28, the warden notified the district
attorney that he found good cause to question Ryder’s competency to
be executed. This was consistent with the procedure outlined in
Section 1005 which had been repealed.

Until its repeal and replacement with Section 1005.1, Section
1005 read as follows:

If, after his delivery to the warden for execution, there is

good reason to believe that a defendant under judgment of

death has become insane, the warden must call such fact

to the attention of the district attorney of the county in
which the prison is situated, whose duty is to immediately

3
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D-2000-886, Ryder v, State

file in the district or superior court of such county a

petition stating the conviction and judgment and the fact

that the defendant is believed to be insane and asking that

the question of his sanity be inquired into. Thereupon, the

court must at once cause to be summoned and impaneled

from the regular jury list a jury of twelve persons to hear
such inquiry.

The warden did not call to the attention of the district attorney
Ryder’s competency to be executed until November 28, well after the
effective date of Section 1005.1 which outlines an entirely different
procedure. By its plain terms, Section 1005 was neither triggered by
Ryder’s request of the warden on September 13 that he take action,
nor by the filing of an action in mandamus on October 26 to force the
warden to initiate Section 1005 proceedings.

Had the warden taken any action prior to November 1, either by
initiating the proceedings with the district attorney or declining to do
so for lack of good cause, then Section 1005 would have been invoked
and would continue to govern this case. In fact, under those
circumstances to now apply Section 1005.1 could violate Ryder’s due
process rights. Cole v. Farris, 54 F.4th 1174 (10th Cir. 2022) (Section
1005 would govern the case where the warden denied the request to

initiate proceedings prior to November 1, 2022, and switching

statutes could violate his due process rights). But this case is

4
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D-2000-886, Ryder v. State

different from Cole, because here the warden simply took no action
prior to November 1 which invoked Section 1005. During the show
cause hearing on this case, Ryder’s counsel urged that his filing of
the writ on October 26 was sufficient to invoke that statute, but the
text of Section 1005 belies such a conclusion.

Despite the efforts of Ryder’s attorneys to convince the warden
to initiate proceedings under Section 1005 prior to the time it was
superceded, the warden did not do so, but he did take that action six
days after receiving Dr. Baecht’s report. The fact that the parties
agreed, after the effective date of Section 1005.1, to overlook its
enactment and to proceed under the prior statute, is not controlling.
Appellate courts have a duty to apply the correct legislative
enactments, regardless of any agreement to the contrary by the
parties. United States v. Walker, 74 F.4th 1163, 1184 (10th Cir. 2023)
{(‘[TThe Supreme Court and this court have recognized appellate
courts are not bound by the government’s concessions or stipulations
on questions of law when reviewing alleged errors by the district court
on appeal.”)

There are two dissents to this Order, both of which take us to

task for applying the statute now in effect, and which has been in

S
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D-2000-886, Ryder v. State

effect for over a year, which they label as an issue not raised by the
parties and thus not properly before us. It is axiomatic that appellate
courts should not go in search of legal issues or propositions of error
not raised by the parties, but statutes are neither of these; they are
the law as proclaimed by the Legislature, and this Court is not free
to extend the life of a repealed statute just because the parties have
agreed it should be so. Nor does the fact that the issue of Ryder’s
competency to be executed might be resolved more quickly if this
Court would just participate in this agreement make any legal
difference. Nothing done by the Warden or the Appellant set into
motion Section 1005 prior to its repeal, and neither dissent makes a
compelling legal argument to the contrary.

In sum, Ryder has a right to due process on his claim of
incompetency, and because the previous statute was repealed before
it was invoked by the warden, his remedy must lie in Section 1005.1.
That statute requires that he file with this Court a motion alleging
his incompetency to be executed, and that it be filed within seven
days after the Attorney General files a motion seeking an execution
date. That deadline obviously cannot be met here because the current

execution date was set almost a year ago. However, we find the Eighth

6
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D-2000-886, Ryder v, State

Amendment to the United States Constitution, as interpreted in
Panetti v. Quarterman, 551 U.S. 930 (2007), precludes that deadline
from being harshly applied in this case lest Ryder be left with no
remedy at all. Should his counsel file a proper and sufficient motion
with this Court in compliance with Section 1005.1(D) & (E), this
Court will then be required to remand pursuant to Section 1005.1 (F)
for a hearing on his competency to be executed before the district
court.

IT IS THEREFORE THE ORDER OF THE COURT, the motion
to reset Ryder’s execution date is DENIED. The State’s additional
request to reschedule a different execution on February 1, 2024 is
MOOT.! The Clerk of this Court is to provide copies to all parties and
electronically transmit a copy of this Order to the District Court of
Pittsburg County, the Honorable Mike Hogan, District Judge, at the
time the Order is handed down, in addition to mailing a certified copy
of the Order by United States mail to Judge Hogan.

IT IS SO ORDERED.

! The State has provided a list of other inmates with future execution dates and
asked that one of those be moved up the list and given the February 1, 2024
execution date which is currently assigned to Ryder.

7
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D-2000-886, Ryder v, State

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this

/ (léﬁ day of December, 2023.

SCOTT ROWLAND, Presiding Judge

ﬂ‘sf L. /alm«&'w-'

ROBERT L. HUDSON, Vice Presiding Judge

M’G&ww%r‘/

+AUMPKIN, Judge*cb..d ‘(—'WWF;
Congurd ™ ", T

,, 3
10X ParlisCent in Rt wetivg
DAVID ‘B./LEW'IS, Judge AVM

-~

WILLIAM J. MzSSEMAN, Judge
ATTEST:

%D.W-#w

Clerk
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LUMPKIN, JUDGE: CONCURRING IN PART/DISSENTING IN PART

I greatly appreciate and respect my colleagues. However, I must
depart from the majority’s decision to divert from our function as an
appellate court and sua sponte venture into the interpretation of the
recent amendments to 22 O.S.Supp. 2022, § 1005.1. This statute
sets out the new process for determining if an inmate is competent
for execution of the death penalty.

As an appellate court of last resort for criminal cases in
Oklahoma it is our responsibility to decide issues brought to us as a
part of the appeal of a criminal conviction. If an issue is not raised,
we do not create an issue to address on our own. Qur rules and case
law repeatedly apply the doctrixle of waiver to decline review of issues
that could have been raised at the first opportunity but were not. See
Rule 3.5(A)(5), Rules of the Oklahoma Court of Criminal Appeals, Title
22, Ch. 18, App. (2023) (waiver of claims on direct appeal); Bever v.
State, 2020 OK CR 13, q 36, 467 P.3d 693, 702 (failure to follow Rule
3.5(A)(5) resulted in waiver of the issue on direct appeal). See also 22
0.5.Supp.2022, § 1089(C) (issues waived on post-conviction); Bench

v. State, 2021 OK CR 39, q 10, 504 P.3d 592, 597 (claims that could
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have been raised on direct appeal but were not, are waived on post-
conviction).

While I note the resolution of this case has been unnecessarily
delayed for over a year, I do not agree with the court reaching out to
interpret and apply a statute not raised or discussed by any party in
pleadings before this court. While Appellant, through counsel
recognized a new statutory procedure would come into effect on
November 1, 2022, he chose to utilize the procedures applicable to
him at the time of filing his petition, i.e., filing for a writ requiring the
warden to bring the issue of his competency to be executed to the
District Attorney of Pittsburg County, thereby commencing the
process to determine his present competence. Accordingly, both the
District Attorney and the District Court adopted and joined in the
parties’ decision that the law and procedure in place and applicable
at the time the action was initiated, 22 0.S.2021, § 1005, would
control. To deny application of Section 1005 could raise due process
issues that would further delay this case. The Majority attempts to
nullify this possibility by citing and attempting to use a Supreme
Court case that is non-germane to the issue we are confronted with

herein, i.e., the procedure to apply to ensure due process is provided

2
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by the procedure the parties agreed would apply. In fact, it appears
the parties followed the procedure set out in Cole v. Jim Farris, MA-
2022-898, October 17, 2022, unpublished, in an attempt to invoke
the statute in effect at the time.

The problem is not what iteration of the law applies it is that
existing law was not strictly followed. Under Section 1005, chosen by
the parties, the District Court “must at once cause to be summoned
and impaneled from the regular jury list a jury of twelve persons to
hear such inquiry.” However, that did not occur, and the case has
now languished for over a year, passing the previous date of
execution set in this case. Therefore, I must disagree and dissent to
the majority reaching out and sua sponte deciding to cast its own
interpretation of which version of the statute applies in this case.

This is a one off case that will have no procedural value in the
future. There is now no question that the 2022 amendment of Section
1005.1 applies to all future inmates’ filings seeking a determination
of their competency for execution and the new procedure will be
applied to make that determination. The real issue this Court must
address in the future regarding the new statute is how to apply it

where the Court has set multiple execution dates in a single order

3
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that spans over several months from the date of that order. The new
statute requires an inmate to file pleadings within seven days of the
setting of the execution date. Once this occurs, this Court will then
have a valid reason to interpret it. The Majority attempts to deflect
this issue presented by saying existing authority allows courts to take
exceptional action in exceptional cases to allow the filing out of time.
But what is that new rule for future inmates who may seek to make
a claim of incompetence to be executed? That question remains
unanswered.

What the court should do is deny the motion to reset execution
date and find there is plenty of time pending the present February 1,
2024, execution date in which to complete the trial and
determination of Appellant’s present competence. The District Court
has the authority and power to ensure a timely jury trial is completed
before February 1, 2024, and that would be the ruling with which I
agree.

To compound the problem in this case, instead of reviewing the
record, seeing what has already been done in the process and
ordering the District Court to proceed with the Section 1005.1

procedure from this point forward, the Majority mandates the parties

4
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start over from the beginning with the new statutory procedure.
Thus, the Majority not only addresses sua sponte an issue not raised
by the parties, but it also increases the delay in these proceedings
over and above that which has already occurred.

Regardless of which iteration of the statute is applied the
underlying mandate dictated by the Oklahoma Legislature is clear:
these cases are to be given priority and not treated as just another
case in the course of daily business. The District Court has been
vested with the authority and power to expedite cases of this
magnitude. Failure to use that authority and poWer allows use of this
type of motion as a vehicle to attack and obviate the application of
the death penalty authorized by the Legislature. By requiring the
District Court to faithfully discharge its duties this Court does not
engage in micromanagement of the lower court. Every order or
opinion this Court issues in some manner directs the District Courts
as to how to apply the laws addressed in the opinion or order.

Therefore, instead of remanufacturing the watch the Court
should just set it to run on time by directing the District Court to use
the authority and powers vested in it: to issue orders that will ensure

witness statements are secured; to ensure appropriate technology is

5
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available to allow remote testimony by any witness not able to attend
in person; and to call on jurors to complete the trial in sufficient time
to meet the February 1, 2024, execution date if Appellant is deemed
competent to be executed and if not competent to be executed then
issue appropriate orders to secure the treatment needed to restore
competency. Most of the preliminary actions have been taken by the
parties, i.e., expert witnesses have been secured and opinions
rendered thus ensuring a timely resolution of these issues without
the need to engage in any fixed discussion regarding the amendment
to Section 1005.1. The procedure established by the Legislature
regardless of the version of the statute used, is that at the time a
petition or notice is filed with the Court, the petitioner has already
secured the evidence needed to show his incompetence. Otherwise,
the claims in the pleading would be frivolous.

Regardless, I do concur in that part of the order which denies
the motion to reschedule the execution date. However, I dissent to
the Majority’s statement that the filing of a petition is in effect a stay
in the proceedings when that is not what our statutory procedure
provides. While the provisions of Section 1005.1 do allow this Court

some new authority to grant stays in certain instances, they do not

6
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provide that the filing of a petition constitutes a stay of the
proceedings. Such an interpretation by this Court increases the
potential addressed above that the filing of such a petition could be
used by inmates to obviate the implementation of the death penalty
authorized by the Legislature. That is a legislative function and the
attempt to amend the statutory language violates the separation of

powers.
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LEWIS, J., CONCUR IN PART AND DISSENT IN PART:

I concur in denying the State’s request to set a new execution
date. This is the only issue properly before the Court. For reasons
explained further below, the request is premature under either old
or new capital competency statutes. I respectfully dissent from the
application of the new competency statutel to a proceeding
commenced before its effective date of November 1, 2022; and to
the Court’s attempt to improperly direct the conduct of litigation
over which it has no appellate or supervisory jurisdiction.

Retrospective application of this new law creates significant
due process problems and intrusively attempts to shoehorn the
requirements of a new statute onto complex pending litigation. To
do this in the last case of its kind is doubly regrettable, for it seems
clear to everyone that any future allegations of incompetency by a
condemned prisoner will be governed by the new law.

Just as clearly though, this case commenced under the old

law? in mid-September 2022, when representatives of the prisoner

122 0.8.Supp.2022, § 1005.1.
2 See 22 0.8.2021, sections 1005-1008 (repealed November 1, 2022).
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approached the Warden with reasons to believe the prisoner had
become incompetent. The allegation of incompetency was thus
presented to the key state official with a request for immediate
action under section 1005, et seq., the statutes in effect at that
time. See Cole v. Farris, 54 F.4th 1174, 1182 (10t Cir. 2022) (noting
warden is the gatekeeper whose decision commences a competency
inquiry). Counsel’s presentation of the incompetency allegation to
the warden was the defining event to commence the proceeding,
because under section 1005, “[t}he condemned prisoner is given no
right to commence such proceedings himself, or to be heard in
connection with the warden’s initiating determination.”3

The prisoner can only challenge the warden’s subsequent

refusal to initiate a competency proceeding by applying to the court

3 See Caritativo v. California, 357 U.S. 549, 550 (1958) (Harlan, J., concurring)
(emphasis added) (noting that statute identical to section 1005 “imposes on the
warden a mandatory duty to make a continuing check on the mental condition
of condemned prisoners and to notify the district attorney whenever he finds
grounds for belief that a prisoner has become insane;” and upon such notice,
district attorney has “the unqualified duty” to “submit the issue of the prisoner's
sanity to a jury in judicial proceedings in which the prisoner is entitled to be
heard”). See also Cole v. Trammell, 2015 OK CR 13, | 23, 358 P.3d 932, 938:
Farris, 54 F.4% at 1182 (10 Cir. 2022) (recognizing available remedy of
mandamus to review warden’s refusal to inform district attorney of reasons to
believe condemned prisoner has become incompetent).

2
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for a writ of mandamus, as Ryder did on October 26, 2022.4 The
mandamus petition is not the commencement of a competency
proceeding, but rather a derivative legal action providing “judicial
oversight of the warden’s performance of” his legal duty “to institute
such proceedings” under section 1005. Trammell, 2015 OK CR 13, |
23, 358 P.3d at 938. Again, even the prisoner’s derivative action
seeking judicial review of the Warden’s refusal was filed before the
effective date of section 1005.1; its merits would have been governed
by the court’s application of the law in effect at the time of the
Warden’s refusal, i.e., section 1005.

The prisoner’s counsel thus invoked the pre-2022 procedure
by asking the “initial gatekeeper” to initiate the competency jury
inquest then allowed by statute. See Farris, 54 F.4th 1174, 1182
(10t Cir. 2022) (noting that warden is the initial gatekeeper whose

decision it is to request a capital competency inquiry). The parties

¢ The use of mandamus to review the warden'’s refusal to initiate a competency
jury trial preserves the constitutionality of this somewhat antiquated and wholly
executive determination under modern Eighth Amendment standards. Trammeli,
2015 OK CR 13, § 24, 358 P.3d at 938.

3
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have at all times acted accordingly in the court below, at least until
this Court raised the question sua sponte over a year into the case.

The most apparent consequence of applying the new statute
is to summarily strip the prisoner of the competency trial by jury
guaranteed by the old statute. The Code of Criminal Procedure
prohibits the retroactive application of new statutes in this way
unless the new statute expressly so provides. 22 0.S.2021, § 3.
Everyone acknowledged at the show cause hearing that the new
statute makes no such provision.

Retrospective imposition of the new competency statute on
these proceedings is constitutionally suspect precisely because the
Eighth Amendment itself allows procedures “far less formal than a
trial” to determine capital competency. Panetti v. Quarterman, 551
U.S. 930, 949-950 (2007). Under either old or new statutes, an
impartial judicial hearing and decision facially satisfy the Eighth
Amendment, which guarantees only a rudimentary opportunity to
submit relevant evidence and argument to a judge.

The Due Process Clause, by contrast, protects a liberty interest

in mandatory statutory procedures providing greater protections
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than the Constitution itself.5 In September 2022, section 1005 of Title
22 mandated a trial by jury to determine a disputed claim of
incompetency. The new statute does not. Section 3 of Title 22
provides that new procedural statutes of this kind will not be
retrospectively applied in pending cases unless the Législature has
expressly provided. The Legislature has not. The Court today violates
both statutes and deprives Ryder of a liberty protected by the
Fourteenth Amendment. See Farris, 54 F.4th at 1182 (finding
application of new law to proceeding pending before its effective date
“would strip [the prisoner] of a jury trial on the competency issue”).
The Court’s intervention here is also highly irregular, as we
traditionally have no appellate or supervisory jurisdiction over
capital competency proceedings under the old law. This Court long
ago recognized such proceedings descend directly from common law.

Bingham v State, 1946 OK CR 54, 169 P.2d 311.6 At common law,

° See G.W. v. State, 2018 OK CR 36, 1 5, 433 P. 3d 1283, 1285 (acknowledging
statutory right to jury trial creates a liberty interest protected by procedural due
process); and Cole v. Trammell, 2015 OK CR 13, § 22, 358 P.3d 932, 938 (noting
that jury trial granted by section 1005 “afford[s] more than the constitutionally
mandated due process” under Ford and Panett) (emphasis added).

& Section 1005 modified the common law by adding a trial by jury and fixing
venue of competency proceedings in the court where the prisoner is incarcerated.

5
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the trial court’s inquiry into competency was a form of “regular
reprieve”” ex necessitate legis (by legal necessity). The proceeding
intrinsically involved a stay of any order to carry out the sentence.®

According to the same view, a trial verdict that rejects the
prisoner’s plea of incompetency effectively dissolves the temporary
stay and authorizes this Court setting a new execution date under
Title 22, section 1001.1(E). If the question is resolved by adverse
verdict before the execution date, the pre-2022 statute directs that
the warden proceed with the execution. 22 0.S.2021, § 1008. If the
execution date has passed, this Court sets a new date within thirty
days from dissolution of the stay. See also, Allen v. Workman, S00 F.
App’x 708, 709 (10th Cir. 2012) (noting that this Court set a new
execution date after jury found prisoner was competent).

This Court has said in the past that it has no appellate
jurisdiction to review either the trial court’s conduct of the

proceedings, or the resulting jury verdict, for error.

7 Reprieve, from reprende, meaning “to take back,” is “the withdrawing of a
sentence for an interval of time; whereby the execution is suspended.” See 4 W.
Blackstone, Commentaries on the Laws of England 387-390 (1769).

8 See Blackstone, id.
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This court is wholly without authority to issue any writ
unless it is in aid of its appellate jurisdiction. If the
question of insanity had been tried under the provisions of
our Code and the petitioner had been found sane against
the overwhelming preponderance of the testimony, and if
every rule of evidence had been violated in the trial, no
appeal would lie to this court; and if we have no appeallate
[sic] jurisdiction, we have no authority to issue any writ of
certiorari or in any manner review the action of the district
court of Pittsburg county in such collateral proceeding.

Bingham, 169 P.2d at 313, see also, Allen, 2011 OK CR 31, % 11-12,
265 P.3d at 757 (rejecting prisoner’s attempted appeal of capital
competency jury verdict).

Of course, Bingham’s somewhat dated view must yield to our
responsibility to enforce modern Eighth Amendment standards, but
our jurisdiction in such proceedings remains original and
extraordinary. We can issue writs to compel the observance of
required procedures and review whether an executive official has
wrongfully refused to act. Trammell, 2015 OK CR 13, Y 16-18, 358
P.3d at 937-38. Neither of those problems are presented here. The
district attorney, capital defense counsel, and the trial court have
followed the law in good faith. No party has yet invoked our

jurisdiction alleging otherwise.
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So the Court today interferes very much on its own motion—
summarily taking from the prisoner the scheduled March 2024 jury
trial which was his due under the old law and transforming any
future proceeding into one over which it has more immediate control.
The Court introduces an additional uncertainty by omitting any
particular deadline for Ryder’s counsel to file the competency motion
allowed by section 1005.1(D) and (E). It seems entirely possible that
any delay beyond seven days from the date of this order (the ordinary
time allowed by statute) could result in an outright dismissal of his
claim.

In sum, under pre-2022 law, the trial court would retain
control of these proceedings at least to the limits of its sound
discretion. The proper course under that law would be to deny the
request for an execution date; to respect the trial court’s control of
this inquest; to acknowledge the stay of execution intrinsic to the
proceeding; and to set a new execution date within thirty days of a
Jury verdict that the prisoner is mentally competent. The Court today

charts a very different and troubling course. I respectfully dissent.
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IN THE DISTRICT COURT OF PITTSBURG COUNTY -

STATE OF OKLAHOMA . o ,
IN RE: WADE GREELEY LAY, )  Case No. CV-2021-224 @ N 7
Inmate No. 516263 ; A
ORDER

This matter comes on for trial this _?i/"‘day of m AY , 2024. Mr. Wade Greeley
Lay appears by and through counsel of record, Mr. Jeffrey Byers, Ms. Callie Heller, and Ms. Tricia
Russell, and his appearance is waived for good cause. The State appears through the Pittsburg
County District Attorney, Mr. Chuck Sullivan.

This Court has been advised that the parties have reached an agreement as to the evidence
to be presented in this matter regarding the question of Mr. Lay’s present competency and/or
sanity! to be executed. The parties are prepared to submit the matter to the Court based upon the
agreed evidence. The parties agrec that the evidence establishes, by the preponderance or greater
weight of the evidence, that Mr. Wade Lay, DOC #516263, is currently incompetent to be
executed.

Being advised in the premises, this Court, therefore, enters the following findings of fact
and conclusions of law:

1. Mr. Lay was convicted by jury of, as relevant to this proceeding, First-Degree
Murder, in violation of 21 0.8.2001, § 701.7 (Count I). The jury found the existence of three (3)
aggravating circumstances, and Mr. Lay was formally sentenced to death on October 24, 2005, in

the District Court of Tulsa County, Oklahoma, Case No. CF-2004-2320. The Oklahoma Court of

1 Okla. Stat. tit. 22, § 1005 used the word “sanity” in the 1913 amendment that controls this
proceeding. Because current and governing law uses “competency” as the operative term, this
Order will refer to “sanity” and “competency” interchangeably.

i EXHIBIT

&

PENGAD 800-631-6069

153



Criminal Appeals affirmed Mr. Lay’s convictions and sentences in Case No. D-2005-1081, on
February 12, 2008. Lay v. State, 2008 OK. CR 7, 179 P.3d 615. The OCCA denied Mr. Lay’s
Application for Post-Conviction Relief in Case No, PCD-2006-1013, in an unpublished summary
opinion issued on September 26,2008. Lay v. State, No. PCD-2006-1013 (OKL. Cr. Sept. 26, 2008)
(unpublished}.

2. The United States District Coutt for the Northern District of Oklahoma denied
habeas corpus relief to Mr. Lay on October 7, 2015, in Case No. 4:08-¢cv-617-TCK-PIC. Lay v.
Trammell, 2015 WL 5838853 (N.D. Okla. Oct. 6, 2015). The Unilted States Court of Appeals for
the Tenth Circuit affirmed on June 26, 2017, in Case No. 15-5111. Lay v. Royal, 860 F.3d 1307
(10th Cir. 2017). The United States Supreme Court denied certiorari review on April 16, 2018, in
Case No. 17-7685. Lay v. Royal, 138 S. Ct. 1553 (2018).

3. On September 20, 2021, thc Oklahoma Court of Criminal Appeals granted the
Oklahoma Attorney General’s request to set execution dates for several Oklahoma death row
inmates, setting Mr. Lay’s execution date for January 6, 2022. I‘n the following weeks, Mr. Lay
requested by letter that then-Oklahoma State Penitentiary Warden Jim ¥ arris initiate competency
proceedings per 22 O.S. § 1005, Warden Farris did not initiate proceedings.

4. On November 30, 2021, following an evidentiary hearing, this Court granted Mr.
Lay’s Petition for Writ of Mandamus and ordered Warden Faris to initiate the competency
proceedings herein.

5. On December 6, 2021, this Court entered an Agreed Order Staying Execution,
staying Mr. Lay's execution pending adjudication of his competency to stand trial.

6. On March 15, 2022, Warden Farris notified Pittsburg County District Attorney

Chuck Sullivan that he had good reason to believe Mr. [ay had become insanc, per the procedures
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of §§ 1005-1008. On the same day, District Attorney Sullivan petitioned this Court to set this
matter for jury trial.

7. On January 14, 2023, the Oklahoma Court of Criminal Appeals granted the
Oklahoma Attorney General’s request to reset execution dates for several Oklahoma death row
inmates, setting Mr. Lay’s execution date for June 6, 2024.

8. On March 8, 2023, this Court entered a Scheduling Order setting this matter for
jury trial on the Court’s May 2024 docket. This Order replaced a previous Scheduling Order that
had set the matter for the Court’s May 2023 jury docket.

9. Mr. Lay was competent when tried. Lay v. Royal, 860 F.3d 1307, 1314-15 (10th
Cir. 2017). '

10.  In the course of federal habeas corpus proceedings, the federal district court in
March 2011 ordered the Federal Bureau of Prisons to examine Mr. Lay. See Order Granting
Evidentiary Hr'g and Ordering Evaluation at 3, Lay v. Workman, 4:08-cv-617-TCK-PJC (N.D.
Okla. Mar. 8, 2011) (Doc. No. 50).

11.  Board-certified clinical psychologist Dr. Richart DeMier, Ph.D., ABPP, then in the
employ of the Federal Bureau of Prisons Medical Center for Federal Prisoners, evaluated Mr. Lay
at the Medical Center pursuant to the federal court’s order. He evaluated Mr. Lay between May 19
and June 20, 2011. Dr. DeMier issued a report on June 30, 2011, diagnosing Mr. Lay with
schizophrenia, paranoid type, and finding that Mr. Lay was not competent to proceed in federal
habeas. Mr. Lay’s federal habeas proccedings nonetheless continued following an intervening
change in United States Supreme Court law. Dr. DeMier’s 2011 report was filed with this Court
in support of Mr. Lay’s Petition for Writ of Mandamus following the federal district court’s

October 14, 2021, order unsealing the report.
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12.  Dr. DeMier, having retired from federal service and entered private practice,
evaluated Mr. Lay at defense counsel’s request on September 21, 2021. He issued a report on
October 8, 2021, filed with this Court in support of Mr. Lay’s Petition for Wnt of Mandamus,
concluding that Mr. Lay meets the diegnostic criteria for schizophrenia and finding Mr. Lay
incompetent for execution. Dr. DeMier concluded that Mr. Lay “lacks a rational understanding of
the reason Oklahoma seeks his execution.”

13. By agreement and without objection, Dr. DeMier’s report of October 8, 2021, is
admitted into evidence as Court’s Exhibit 1. The parties stipulate that Dr. DeMier would testify in
conformity with his written report from 2021, and that the same may be considercd as evidence of
Mr. Lay’s present incompetency to be executed in this proceeding.

14.  Most recently, Mr. Lay was evaluated by Dr. Scott Orth, Psy.D., a licensed
psychologist, who is employed by the Oklahoma Department of Mental Health and Substance
Abuse Services as the Director of Forensic Psychology at the Oklahoma Forensic Center in Vinita,
Oklahoma. Dr. Orth’s evaluation was conducted pursuant to this Court’s Agreed Order for
Competency Evaluation, which was entered January 9, 2024. The purpose of the evaluation was
to obtain a current opinion as to Mr. Lay’s compctence to be executed. Dr. Orth conducted the
evaluation at the Oklahoma Forensic Center on February 1, 2024, and he prepared a written report
of his cvaluation, which is dated February 22, 2024. In summary, Dr. Orth found that Mr. Lay’s
current mental state renders him presently incompetent to be exccuted. Dr. Orth, like Dr. DeMier,
concluded that Mr. Lay does not currently “have a rational understanding as to the reason for his
execution, i.e., that he was convicted of murder.”

15. By agrcement and without objection, Dr. Orth’s report of February 22, 2024, is

admitted into evidence as Courl’s Exhibit 2. The parties stipulate that Dr. Orth would testify in
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conformity with his written report and that the same may be considered as evidence of Mr. Lay’s
current incompetence to be executed.

16. The available evidence demonstrates, by. a prepon}ierance or greater weight of the
evidence, that Mr. Lay is currently incompetent 1o be executed according to the governing legal
standards of Ford v. Wainwright, 477 U.S. 399 (1986}, and Par;zetti v. Quarterman, 551 U.S. 930
(2007).

17. Oklahoma law, the Eighth Amendment to the Uniteg:i States Constilution, and the Due
Process clause of the Fourteenth Amendment to the United States Constitution forbid the execution
of inco;npetent/insane persons.

18.  Pursuant to the foregoing constitutional and statutory provisions, and given Mr.
Lay’s present statc of incompetence, the Court finds that Mr. La.:y may not be executed at this time.

19. By statute, having found Mr. Lay presently incompetent to be executed, this Court
is required to “order the Department of Mental Health and Substance Abuse Services to provide,
where the defendant is currently incarcerated, treatment, therapy or training which is calculated to
allow the defendant to be restored to his or her sanity such that the defendant is able (1) to have a
rational understanding as to why he or she is being exec;uted and (2) to have a rational
understanding that he or she is to be executed and that execution is imminent.” 22 0.8.2021,
§ 1007. Section 1007 permits the Department of Mental Hcaltljl and Substance Abuse Services to
designate another entity with qualified personnel to provide réstoration services on behalf of the
Department. /d. |

20.  The statutes that control this proceeding were r?pealed on November 1, 2022, and

replaced by a statute that requires any inmate found presently incompetent o be executed to be

“reexamined after a reasonable period, not to exceed four (4) months, by a qualified forensic
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examiner or examiners as necessary to determine whether the person remains mentally
incompetent to be executed.” 22 0.S.Supp.2022, § 1005.1(L). The Court finds it unnecessary to
determine at this (ime whether, afier entering this finding ‘of present incompetence, future
proceedings in Mr. Lay’s case will be controlled by the now-repealed provisions of §§ 1005-1008
or by § 1005.1. Under either statutory scheme, it is plain that the Legislature intends for efforts to
be made to restore an inmate’s competence to be executed and for that process to be monitored for
a resumption of competence.

21.  This Court therefore finds that the Oklahoma Department of Mental Health and
Substance Abuse Scrvices must coordinate with the Oklahoma Department of Corrections (and, if
the Department of Mental Health and Substance Abuse Services so wishes, another entity with
personnel qualified to provide restoration services) in order to formulate a plan of treatment
designed to restore Mr. Lay to competence.

22.  This Court further finds that this Court should be provided, within thrce months
from the date of entry of this order, with a detailed copy of the restoration plan and detailed
information regarding Mr. Lay’s progress, if any.

23.  To ensure the treatment and status of Mr. Lay's return to competency, the treating
entity shall provide periodic reports to this Court every thirty (30) days setting forth the treatment
provided and any progress in the restoration of competency.

24.  Finally, Mr. Lay’s competence shall be reevaluated, and a report indicating whether
Mr. ].ay has regained competence shall be submitted to this Court, no later than six months after a
copy of the restoration plan is provided to this Court.

THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED that upon the

evidence submitted by agreement of the parties and for good cause shown, Wade Greeley Lay,

o 158



DOC #516263, is deemed presently insane and/or incompetent to be executed according to the
governing legal standards in Ford v. Wainwright, 477 U.S. 399 (1986), and Panerti v.

Quarterman, 551 U.S. 930 (2007). Mr. Lay may not be executed while in this present state of

|
|

incompetence.

This Court orders the State to provide a copy of this‘iOrder to the Oklahoma Court of
Criminal Appeals within three business days of its entry.

This Court further orders the Oklahoma Department !of Mental Health and Substance
Abuse Services to immediately coordinate with the Ok]ahom%a Department of Corrections (and,
if the Department of Mental Health and Substance Abuse Senqlices so wishes, another entity with
personnel qualified to provide restoration services) in order to formulate a plan of trcatment
designed to restore Mr. Lay to competence. Once a plan is devised, the Oklahoma Department of
Mental Health and Substance Abuse Scrvices (or the entity designated by the Department) and
the Oklahoma Department of Corrections are ordered to impl?mcnt the plan, monitor Mr. Lay’s
competence, and make adjustments to the plan as needed.

This Court further orders the Oklahoma Depanmentgof Mental Health and Substance
Abuse Services to provide, within three months from the datle of entry of this order, a detailed
copy of the restoration plan and detailed information rcgardix;g Mr. Lay’s progress, if any. This
Court will issue a further order after consideration of this infq!rmation.

This Court further orders that the treating entity shall pﬁbvide periodic reports to this Court
every thirty (30) days seiting forth the treatment provided an(fi any progress in the restoration of
competency. |

Finally, Mr. Lay’s competence to be executed shall- be reevaluated by the Oklahoma

Department of Mental Health and Substance Abuse Services, and a report indicating whether Mr.
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Lay has regained competence shall be submitted to this Court, no later than six months after a

copy of the restoration plan is provided to this Court.

-
- |

“DISTRICT JUDGE
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IN THE COURT OF CRIMINAL APPEALS OF
THE STATE OF OKLAHOMA

JAMES CHANDLER RYDER,

)
)

Appellant, )

V. ) No. D-2000-886
)
THE STATE OF OKLAHOMA, ) FILED PPEALS
Aooel] ) COURI-E SRR s AOMA
ellee.
PP ) APR - 2 2024
JOHN D. HADDEN
ORDER STAYING EXECUTION CLERK

On March 29, 2024, the State of Oklahoma, by and through
Gentner F. Drummond, Attorney General of the State of Oklahoma, filed
with the Clerk of this Court a Notice of District Court’s Finding of
Incompetency. Pursuant to an order issued by this Court on December
22, 2023, this matter was remanded to the District Court of Pittsburg
County for an evidentiary hearing on the issue of Appellant’s competency
to be executed pursuant to 22 0.S.Supp.2022, § 1005.1(K). Appellant’s |
execution was stayed for one hundred days (100} days from the issuance
of the Order or until March 31, 2024.

After an evidentiary hearing held on March 25 and 26, 2024, the
Honorable Michael W. Hogan, District Judge, found that Appellant had

met his burden of showing his incompetence to be executed by a
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preponderance of the evidence. See 22 0.S.Supp.2022, § 1005.1(K).

Pursuant to 22 0.S.Supp.2022, § 1005.1(L), if the trial court finds
that the defendant is mentally incompetent to be executed, and issues
notice of such, together with its findings, to this Court, this Court shall
issue a stay of execution. “Upon issuance of such stay, the trial court
shall order that the inmate be reexamined after a reasonable period, not
to exceed four (4) months, by a qualified forensic examiner or examiners
as necessary to determine whether the person remains mentally
incompetent to be executed. If the trial court finds that the person is
competent to be executed, the warden shall proceed to execute the
judgment as certified in the warrant.”

Title 22 0.S.Supp.2022, § 1005.1(M) provides that if the defendant
“is found to be mentally incompetent to be executed, the Department of
Mental Health and Substance Abuse Services shall determine through
consultation with the Department of Corrections, the place for the
person to be held for safe confinement until his or her competency is
restored. The trial court shall order the Department of Mental Health
and Substance Abuse Services to provide treatment, therapy, or training
for the person to achieve competency. The Department of Mental Health

and Substance Abuse Services may designate an entity with qualified

164



RYDER v. STATE D-2000-886

personnellto provide competency restoration services on behalf of the
Department.

In addition to other statutorily required reporting, and to ensure
the treatment and status of Appellant’s return to competency under the
statutory procedures, the treating entity shall provide periodic reports to
the District Court and this Court every thirty (30) days setting forth the
treatment provided and any progress in the restoration of competency.

IT 1S THEREFORE THE ORDER OF THIS COURT that the
execution be stayed until further order of this Court.

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this

&) dayof AP&L— 2024.
e,

SCOTT ROWLAND, Presiding Judge

Dbl T, Mastinmee
WILLIAM J. MUSSE Vice Presiding Judge

DAVID B. LEWIS, Jutige /

165




RYDER v. STATE D-2000-886

g«*b‘ /Jwt-\-

ROBERT HUDSON, Judge

ATTEST: ;
;‘4» D. M

Clerk
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IN THE COURT OF CRIMINAL APPEALS
OF THE STATE OF OKLAHOMA

R VINAL APPEALS
OF
IN COURE 2 OF OKLAHOMA

MAY 2 4 2024

JOHN D. HADDEN
CLERK

Case No. D-2005-1081

WADE GREELY LAY,
Appellant,
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THE STATE OF OKLAHOMA,
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Appellee.

STAY OF EXECUTION

The Attorney General has notified us of the resolution of the
competency-to-be-executed proceeding of death row inmate Wade
Greely Lay, whose execution is set on June 6, 2024.! The parties
recently entered a stipulation in the District Court of Pittsburg
County, Case No. CV-2021-224, that the available evidence shows
that Lay is incompetent to be executed. The Honorable Tim Mills,
Associate District Judge, accepted the stipulation and entered an
Order, on May 9, 2024, finding that Lay is presently incompetent to

be executed. The Order directs that Lay undergo treatment to restore

1 Lay instituted the proceeding challenging his competency to be executed in late
2021. On December 6, 2021, the district court entered an Agreed Order Staying
Execution pending adjudication of Lay’s competency challenge.
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competency and provides timelines with periodic progress reporting
to the court. The Order acknowledges that the statutes that control
competency-to-be-executed proceedings (22 0.5.2011, 8§ 1005-
1008) were repealed on November 1, 2022, during the pendency of
the proceeding adjudicating Lay’s competency, and were replaced
with 22 0.S.Supp.2022, § 1005.1. The district court found it
unnecessary to determine whether future proceedings in Lay’s case
will be controlled by the now-repealed provisions in Sections 1005-
1008 or by the newly enacted Section 1005.1.2

We find Lay’s case and all future proceedings shall be governed
by Section 1005.1. The statutory right to a jury trial Lay enjoyed
under the now repealed Section 1005 when he initiated this
proceeding is no longer at issue. The directives outlined in Section
1005.1 are procedural and now control. See Dobbert v. Florida, 432
U.S. 282, 292 (1977) (holding death penalty sentencing statute
enacted after crimes but before trial was procedural and could be
applied to defendant); Salazar v. State, 1993 OK CR 21, {1 34, 37,

852 P.2d 729, 737, 739 (holding addition of life without parole

2 The Attorney General believes the proper course is to continue all proceedings
under Sections 1005-1008.

2
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sentencing option enacted after commission of crime but before trial
was procedural change that applied to defendant); State v. Watkins,
1992 OK CR 50, § 5, 837 P.2d 477, 478 (observing procedural
statutes which do not create, enlarge, diminish, or destroy vested
rights are generally held to operate retroactively); Cartwright v. State,
1989 OK CR 41, § 11, 778 P.2d 479, 482-83 (holding amended
statute, which allowed appellate court to set aside death sentence for
sentencing stage error and remand for resentencing by trial court, is
procedural change that could be applied retroactively).

Because Lay’s competency proceeding was initiated under the
now repealed statutes in Sections 1005-1008 and will now be
governed by Section 1005.1, we address two housekeeping matters.
First, under Section 1005.1, proceedings involving the competency of
death row inmates to be executed are to be conducted in the court
where the inmate was originally tried and sentenced. 22
0.S.Supp.2022, § 1005.1(F) & (N). Hence, this case must be
remanded to the District Court of Pittsburg County with instructions
to transfer the record in Case No. CV-2021-224 to the District Court

of Tulsa County, where Lay was originally tried, for orders,
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monitoring, and any future hearings in compliance with Section
1005.1.

Second, under Section 1005.1(L), the Court of Criminal Appeals
shall issue a stay of execution upon notice a death row inmate is
incompetent to be executed. As noted above, Judge Mills entered an
Agreed Stay of Execution on December 6, 2021, in the District Court
of Pittsburg County, Case No. CV-2021-224. That stay must be
dissolved and replaced with a stay from this Court.

IT IS THEREFORE THE ORDER OF THE COURT that this
case be REMANDED to the District Court of Pittsburg County with
instructions to transfer the record in Case No. CV-2021-224 to the
District Court of Tulsa County for orders, monitoring and any future
hearings in this matter in compliance with 22 O.S.Supp.2022, §
1005.1. Specifically, the District Court of Tulsa County shall issue
an order pursuant to Section 1005.1(L) that Lay be reexamined after
a reasonable period, not to exceed four (4) months, by a qualified
forensic examiner(s) to determine whether he remains mentally
incompetent to be executed.

The Agreed Stay of Execution entered on December 6, 2021, in

Pittsburg County, Case No. CV-2021-224 is DISSOLVED.

4
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The execution of death row inmate Wade Greely Lay is hereby
STAYED until he is competent to be executed. 22 O0.S.Supp.2022, §
1005.1(L).

IT IS SO ORDERED.

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this
O day of 72@&7/ , 2024,

e Kuolen X

SCOTT ROWLAND, Presiding Judge

R ccused

WILL J., MUSSEMAN, Vice Presiding Judge

\J
DA\VID B. LEWge

ROBERT L. HUDSON, Judge

ATTEST:
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