)/

o, ORIGINAL
| 25“ £ 283 - [ FILED |

IN THE | MAY 2 0 2024

|CE OF THE CLERK
gﬁrF:’REME COURT, U.S.

SUPREME COURT OF THE UNITED STATES

_Xalee| Hintinry — PETITIONER
~ (Your Name) ’

VS.

COPIONWEATH OF YENNIIVANIA_ Le o onnenTs)

ON PETITION FOR A WRIT OF CERTIORARI TO

THE SUTREME (ouRT OF YENNVSYLVAMI A

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

Ya/eq! Yinfon

(Your Name)

5 Hunhingdon 1100 YiKe Street
(Address) 4

Horhngdon, PA 1665 Y

/
(City, State, Zip Code)

ok - [ RECEVED
(Phone Number) MAY 29 2024

OFFICE OF T
SUPREME 05’53%"5%'_(




QUESTION(S) PRESENTED

A. Do $Yelal and imPorkant (easod X5t and Shavid Wr oF
CERTIORAR! be %rqnéfeo( 96 the CLRA CLourd erred 1n dlfmn%mg
Yhe PLRA af unbm@lf,\here Tertome, {qs ’
v : ) ! er WY 8bdndoned
Plea—Covndel vwho Faled R e 9 rmokion o (éL:hs,;e, bY
Sentenie qnd dweck qPPeal) Lvhere PLRA Petion Lsas

sLawy Uh%»m‘élyl Qhd where Yehtoner Vg 4 r‘\’e,r&or;ovf

hve ?€K+9h

mng Rothe 10894y oF «
Froum the MO)JM\% T Aé\QYhé_I”? hif Serkence .rejmhhg
\M

C Andvvered 11 the megdtive I e Courdd below).

©n Do SYetal and imforbant (easoms elisy where Pehiiomer Tiled
Q F90alY untirmely PLRA Tention ¥lgt does notat Firsk Wush
direchy 5915FY ore of e Yme-$9r excethont 4o the PLRA b :_
DN Bbniones Wl Unaware of Yhe fime Vom0 ! ,

o fle 9 PQ)ZA/Q,,J where the e wWiiCh

\S “"0 eP\SU(Q » ?U(Poge Q.F ?q;?"(’(lm:?\ h'oq (.(. (.
Yhot e Q- Dﬁn*ehC\hg»f(OC,ea’g}ff‘ does du ' ¢ j )
Ndditon i being o / V& RS requive

56»{"6)’](,);\ rNotion Jv:;’ed 6F Ythe r ¢ ¢
QAV’SQJ Q§ 53?74’65'\(41:;1(/ .(ér(?_g.}- QPPQF}I) ‘H’n‘?’(’ %Qgghxlf,e . POA’—.
And Yhob 1A e Ybe 0* “}e YCRAS Qe Yeqr e%lSo 5‘_"

O Faw PloY granng o O Dushie g Qe s e Lonstrony

- e Yro :-\'jv = h Pehhon Should e (jo ot M notions
n(? S Rned Yinel g led,

C Mt qddeessed S e Caurkd below),

2 Alleyne v, U'L'/D‘ﬁ 5.ch 2151, 1306 L. 4. 2d Y Cooiz)



LIST OF PARTIES

[V{ All parties appear in the caption of the case on the cover page.

[ ] All parties do not appéar in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:



TABLE OF CONTENTS

OPINIONS BELOW

........................................................................................................ a3
JURISDIGTION. ..ottt v
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED .coccccoremrrrresenernrn 5
STATEMENT OF THE CASE w..ovoevecoeeeeeesseesos e eeessees oo sseesees e see s g
REASONS FOR GRANTING THE WRIT ...coocccccnmermsereessnssnssssssessssssessssesseesssssenseers 1= 2.
CONCLUSION. ..o seeereemeeessssesesessseseesnssssnnssse s sssses oo eses s sissssnsesssees "3

INDEX TO APPENDICES

C,RIGHT T FILE
 ORDER REWSTATING, MUNC VRO ToVL,
APPENDIXA 5o mon For ALLowanCe of AFFEAL L. ... ‘

APPENDIX B PLRA URT ofIvion. -« v = Y

APPENDIX G SufgRIOR (QURT OFIVION e e

APPENDIXD SUPREME (au T oF PE NNSYIVAVIA OFimions. -
APPENDIX E

APPENDIX F



TABLE OF AUTHORITIES CITED

CASES . : PAGE NUMBER
AlleYren. U 5.cH 1ISLIB6 LEJ. 2d W2y ...

ARPrendi ViNew 3ersey 530 U.S.Hbb, 120 S. Cr. 23Sy e v« -

Lounty of 9aCqenentd v\ ewil 523 g, 833,840,113 5.0+. Y103,

o L.Eg. 24 m‘{g o>, .. .,

Daniels Vo WNIGME WY 4, £y : =
ol (V430 . . ’H o) ,_"?3"‘% >tk 667,89 \.E4 2d
Yentucky et} of Corr V. ThomPion MAo U3, YSY, Y5860, 100
55N A0y o L.ed. g Sob CIAG9). . <ns e . o :
Lasder v, Degt of 50 berv. OF Durtam (oundy. Y52 U, \3.2Y-15
\O\ 5. CF. 2is - / M !
15263 L.Ed.7d GHRCANBD......... . _
Parrerson V. New York, MIT V5.6, 0L, AT 5, O 2310291953 L Ed.
"7’d (l‘gl C’lq“"‘)?sa P4t 393 4
VAW Yoo VS, LB C1ag).. ...l
\yr\.*QJ 5*‘3*{’,5‘\/. C(Of\\c,)"'% U.é. U-('a qug‘i) ’

Cmm e S SR
STATUTES AND RULES ,
YZ 99.¢5.A §4781Cad . -« - S
U2 99,04A §A543-95Y5 . L. L
Y9 RuCrm {. ToY « .- . s

MO R ul-Y ek WD

OTHER



(Comyynued TABLE. OF AUTHRINES CTED ) 26F 2

Copmon/eaith vX(a¥59) I6Y AZd 70,27 (£9.7008) . rseus
_(ormmanvieaith . L9¥ter 71 Ad 651 (RASGD . ...,

. (batonWRSH Y MOY0 ,0)1_¥3. S5, 22 Add 93,100l SO s isans

Lommenviegith V. Yece 5L AAd A2 CPANAET) osmse aots

Lommo»gwem‘fhv?obmln S"l? ¥9..509, 2371 A2d 1is7 (,206’37 .......

(Ommoin Weg iy N, Tucner 30 A3J 15, 162764 (F4, 13e) N

__(ommonvreaith v Aacn 1103 A.24105Y (4. 8ufec, 19970) e
(OMM e Vv I2r9dY ;—HI Ad 15% (fa.5u7er.1399) .

__ (omaoaeolth v Bonqugh 610 Azd \Y1 (P3.5u0er N34T ). . o,

_(Oomdnvregitl Vo(ardyvel A5 A3 4%, 15019, 5ufer, 101D

(ormrnonv/eq Y v, Wadben Y37 A2d YHT (99, sfer 198Y). ..

— SomemeawvR9Idh W, Muhommed , 41 Ad 297, 9 99, 50fer, TOV0) , . ..,

Lrmmonwesith v.8gtrecsn , A0 kad 493,499 (V9.9% 205N, .o00.e. ‘s
__@m‘g_gﬂ_lih\[g?en(o(e_\(obq K24 A% (99508 1995). . |

WS VA VAL 351 A2d 312 AN YR D




IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendlx

to
the petition and is

[ ] reported at ; OF,

[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

to

The opinion of the United States district court appears at Appendix
the petition and is o
[ 1 reported at ; or,

[ 1 has been designated for publication but is not yet reported or,
[ 1 is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix # D to the petition and is

[ ] reported at _ ; Or,

[ 1 has been designated for publication but is not yet reported; or,
[v]/ is unpublished.

The opinion of the _SAJSASANYS
appears at Appendix JA_ to the petition and is
[ J reported at on

[ 1 has been designated for publication but is not yet reported; or,
[ is unpublished.

court
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JURISDICTION
[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was v : :

[. 1 No petition for rehearing was timely filed in my case.

[ 1A timely petltlon for rehearmg was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendlx

[ 1 An extension of time to file the petition for a writ of certiorari was granted

to and including (date) on - (date)
in Application No. __A . _

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[V(For cases from state courts:

The date on which the highest state court decided my case was LI ™ Febou Q(Y 202/
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
: , and a copy of the order denying rehearing

appears at Appendix

fq,An extension of time to file the peﬁition for a writ of certiorari was granted

. to and including __ {(date) on (date) in
Application No. __A .

The jurisdiction of thié Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

N2 99, COA 8IS L
N 9, C.5A.$95Y3-0a5ys |

PR Cam. 200 .

OOOOO LA

ND G R 319y Chy oy .,

LR 20 1 N T B Y

TR v o
T 3 4
ﬂ‘m"



STATEMENT OF THE CASE
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V. REASONS FOR ALLOWANCE OF APPEAL

A. Special and important reasons exist and allocatur should be
granted as the PCRA court erred in dismissing the PCRA as
untimely, where petitioner was abandoned by plea-counsel who
failed to file a motion to reconsider sentence and direct appeal,
where PCRA petition was facially untimely, and where petitioner
has a meritorious issue pertaining to the legality of his sentence
resulting from the holding in Alleyne. '

- Special and important reasons exist and allocatur should be granfed.
Here, the issue raised pertains to the legality of the sentence; “[t]he
defendant or the Commonwealth may appeal as of right the legality of the
sentence.” 42 Pa.C.S.A. §9.7v81(a). In Pennsylvania, as to illegal sentences, "Tssues

relating to the legality of a sentence -are questions of law[.] . . . Our standard of

review over such questions isde novoand our scope of review is

plenary." Comrho.n'vrvealthvv. Cardwell, 105 A.3d 748, 750 (Pa. Super. 2014).‘

Moreover, the legality of a criminal sentence is non-waivable, and may be "raise[d] =

‘and review[ed] ... sua sponte." lCommbnwealth V. Muhamined, 992 A.2d 897, 903
(Pa. Super. 2010). | |

- As to PCRA, generally, ‘a PCRA ﬁetition must be filed within oﬁe yéar of 'the
judgment becoming’ﬁn'al,:unless the petitioner satisﬁes one of the exceptions under

the PCRA statute. (42 Pa.C.S.A. § 9545(b)(3), Commonwealth v. Alcorh; 703

A.2d 1054 (Pa. Supér. 1997). The timeliness requirements of the PCRA are



jurisdictional in nature and. a PCRA court cannot hear untimely

petitions. Commonwealth v. Albrecht, 606 Pa. 64, 994 A.2d 1091 (2010);

Commonwealth V. Robinson, 575 Pa. 500, 837 A.2d 1157 (2003). A facially

untimely PCRA petition will be considered timely if a petitioher meets one of the
enumerated exceptions to the time-bar set férth. in section 9545(b)(1)(i)-(iii).

. Here, the petitioner was formally sentenced on March 22, _2013. Although he
requested that they be filed, neither a poét—sentence motion nor a direct appeal
were ﬁled.' That means that the judgment pf sentence became final on Apfil 22,
2013. Petitioner had until Apri1> 22, 2014—one year»-' from the datev that the
- judgment of sentence became final, in which to file a timely PCRA petition. (‘42A
Pa.C.S.A. § 9545(5)(1)) Howlever, he filed a pro se PCRA petition on February
25, 2015, which was facially untimely. ” |

Petitioner asserts that he requested that plea—_counsel.ﬁlé a post-sentence
motion and an appeal. Again, this was not déne. Petitioner léter inquired as fQ .the |
status of his appeal gnd pér the petitioher, he was advised by counéél that the
period in whigh to file an appeal had transpired; that no appeal had been ﬁled. This
' Waé per se ineffective assistance of -coﬁnsel. In Pennsylvania, the per se
ineffective assistance .of counéel standard has | been uséd where a petitioner

established that he requested counsel to file a post-sentence motion or a notice of

~ appeal, and counsel failed to do so. Commonwealth v. Hudson, 485 A.2d 487 (Pa.

Q‘g



Super. 1984); United States v. Cronic, 466 U.S. 648 (1984). In such cases,
petitioners have been granted relief in the form of an appeal nunc pro tunc, without
reference to the merits of the issués that would have been raised on direct appeal.

Commonwealth v. Bronaugh, 670 A.2d 147 (Pa. Super. 1995). A petitioner’s claim

has arguable merit if counsel’s acts or omissions conflict with a constitutional

guarantee, a statute, rule of procedure or an established precedent. Commonwealth

v. Brady, 741 A.2d 758 (Pa. Super. 1999); Commonwealth v. Lassiter, 722 A2d

657 (Pa. 1998); Commonwealth v. Penrose, 669 A.2d 996 (Pa. Super. 1995);

Commonwealth v. Poplawski, 852 A.2d 323 (Pa. Super. 2004).
In addition to the per se standard in Pennsylvania, when' a claim of

ineffective assistance of counsel is asserted in this Commonwealth, the claim is

evaluatéd pursuant to the three-prong test set out in Commonwealth v. Pierce, 527
A.2d 973 (Pa. 1987). The first two prongs concern counsel’s performance. A
petitioner must prove that the issue underlying the claim of ineffectiveness has
arguable merit and that counsel’s act or omission was not reasonably designed to
advance the interest of the petitioner. The third prong, prejudice, is met if a
petitioner shows thére is a reasonable probability that, but for counsel’s errors, tﬁe

result of the proceeding would have been different. Strickland v. Washington, 466

U.S. 668 (1984).

& G



In addition to pei‘ se ineffective assistance of counsel, petitioner also argﬁes
that plea-counsel was also ineffective under the general standard, to which the
three-prong test is applied.

On June 17, 2013, the United States Supreme Court entered its ruling in

Alleyne v. U.S.,133 S.Ct. 2151, 186 L.Ed. 2dl314 (2013) Here? petitioner cites

Alleyne. In Alleyne, the United States Supreme Court held that any element or
fact that increases the mandatory minimum of a sentence, must be proved beyond a

reasonable doubt. (Id.) This effectively hlade illegal, mandafory minimums

sentences (other than recidivism statutes)(See also Apprendi v. New Jersey, 530
U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000)). In Apprendi, the United States
Suprerﬁe Court held that fécté increasing a maximum sentence must be adrﬁitted by
| the defendant or.found by a jury beyond a reasonable doubt. (Id. )

_Unfortunately, Alleyne 'is épen to those on diréct appeal, but nof on
collateral review. Stated differently, 1n addition to the per se ineffective assistance
of counsel for the féilure to file a post-sente.nce motion and direct appeal as was
requested by the petitioner, the plea-counsel was also ineffec;tive fér not following
up with petitioner immediately once Al_@r_lg was issuéd, whic‘h‘ was just a few
months after peﬁﬁoner’s sentencing. In petitioner’s’matter, he pled to nurnerdus

armed robberies, and therefore mandatory minimums were invoked at the time.

® |0



Failure to file a post-sentence motion and a notice of appeal was per se
ineffective, and prejudice to the petitioner is presumed. As to plea—counsél’s failure
to circle-back with petitioner once the Alleyne matter came doWn, tﬁere 1S no
_'reasona‘ble basis for counsel to fail to consuh; vﬁth petitioner as the decision
affected his .situation. Thié omission lacked any ‘reésonable basis in furthering
: petitidner’s interests. But-for this omission, petitioner would have been on direct
-appellate review, would have fallen under the umbrella of Alleyne, and woulci have
had his sentence yacated and likely would have had the opporfﬁnity to further
: .request to withdraw his plea. |

Special and important reasons exist and allocatur should be granted.

B. Special and important reasons exist and allocatur should be
granted where petitioner filed a facially untimely PCRA petltlon
that does not directly satisfy one of the time-bar exceptions to the
PCRA, but where petitioner was insufficiently aware .of the time
limitations in which to file a PCRA, and where the purpose of
Pa.R.Crim.P. 704(C)(3) is to ensure fair sentencing procedures,
due process requires that in addition to being advised of the right
to file a post-sentence motion and direct appeal, that he should
also be advised at sentencing of the PCRA’s one year time
constraint, and that in the interest of justice and pursuant to
notions of fair play, therefore his petition should be deemed
timely flled nunc pro tunc.

Petitioner acknowledges' that his PCRA petition was facially untirhely.

However, petitioner asserts that procedural due process warrants that at the time of

® i



sentencing, he also be advised of 'the. one _yeer time ceﬁstrainf of the PCRA.
Therefore, in the iﬁf_erest of justice aﬁd pursu_anf to notions of faif play and due
process, his PCRA petition should be deemed timely filed, nunc pro tunc.. |
Petitioner’s PCRA -petiti_on \&as untimely and does not at first blush
_ eXpre'ssly.satisfy one of the time—ber exceptiohs of the PCRA statute. He asserts he -
was insufficiently awafe of the PCRA filing time cqnstraints. Petitioner asserts that
his petiﬁon should be deemed timely; in the in_j:eresf of jusﬁce and pursﬁ'ant‘to
notiqﬁs of fair play and.procedﬁral dﬁe process. He argues that underbv procedural
due process, that in addit_ioﬁ to .being'. advised at sentencing of his rjght to file a
post-sentence motion withih ten days »aﬁd appeal with 30 vvdays,\he should aiso be |
“advised of the PCRA time—coﬁstraints. | |
Here, Petitioﬁer was not advised of the PCRA time cenetfaints at the time of
se'.ntencvihg. (N.T,, 3/22/ 13, pp. _3—7) Also, he was not expressly advised of his right '
to file an appeal,-Which will be. addressed later. (I1d.) Petitioner v_vas. sentenced on
March 22, 2013—_. Petitioner did not file ahy post-sentence fnotion and did not file a
direct appeal. However, he proffers that he indeed told plea-coUnsel at the 1.b‘ar of
the: court that he wanted a motion to reconsider the sentence and an appeal.
Therefore, the. jﬁdgrﬁeﬁt of seﬁtence became final on April 22, 2013 .(30th day
laﬁded on-a Sundey), as that is the time in which to file a notice of appeal for direct

appeal, which again, was not done by plea-counsel. Accordingly, petitioner had

$ L



| until April 22,2014 in order.to file a timely PCRA peﬁtion. Petitiener filed his ?ro
se PCRA petiﬁon on February 25, 2015, Which ‘was untimely, as it was not filed
Within one year after the judgment of sentence becominé final.

The PCRA statute 42 Pa. C.S.A. § 9543- 9545 in pertment part, pr0V1des

§ 9543. Eligibility for relief. -

(a) General rule.--To be eligible for relief under this subchapter the
petitioner must plead and prove by a preponderance of the evidence all of the
following:

(1) That the petitioner has been convicted of a crime under the laws of this
Commonwealth and is at the time relief is granted:

(i) currently serving a sentence of imprisonment, probation or parole for the
crime; ' ’

(ii) awaiting execution of a sentence of death for the crime; ‘

(i) serving a sentence which must expire before the person may commence
serving the disputed sentence; or '

(iv) has completed a sentence of imprisonment, probation or parole for the
crime and is seeking relief based upon DNA evidence obtained under section
9543.1(d) (relating to postconviction DNA testing).

(2) That the conviction or sentence resulted from one or more of the
following:

(i) A violation of the Const1tut1on of this Commonwealth or the Constltutlon
or laws of the United States which, in the circumstances of the particular case, so.
undermined the truth-determining process that no reliable a'djudication of guilt or -
innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the
particular case, so undermined the truth-determining process that no reliable
adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it
likely that the inducement caused the petltloner to plead gullty and the petitioner is
innocent. ,

(iv) The i improper obstruction by government officials of the petitioner's right
of appeal where a meritorious appealable issue existed and was properly preserved
in the trial court.

(v) (Deleted by amendment).

RS



(vi) The unavailability at the time of trial of exculpatory evidence that has
subsequently become available and Would have changed the outcome of the trial if -
it had been introduced. .

(vii) The imposition of a sentence greater than the lawful maximum.

(viil) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

(4) That the failure to litigate the issue prior to or during trial, during unitary
review or on direct appeal could not have been the result of any rational, strategic
or tactical decision by counsel. : :

§ 9545. Jurisdiction and proceedings.

(a) Original jurisdiction.--Original jurisdiction over a proceedlng under this
subchapter shall be in the court of common pleas. No court shall have authority to.
entertain a request for any form of relief in anticipation of the filing of a petition
under this subchapter. '

(b) Time for filing petition.--

(1) Any petition under this subchapter, including a second or subsequent
“petition, shall be filed within one year of the date the judgment becomes final,
unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by
government officials with the presentation of the claim in violation of the
Constitution or laws of this Commonwealth or the Constitution or laws of the
United States; '

(i) the facts upon which the claim is predicated were unknown to the
petltloner and could not have been ascertained by the exercise of due diligence; or

(ili) the right asserted is a constitutional right that was recognized by the
Supreme Court of the United States or the Supreme Court of Pennsylvania after the
time period provided in ﬂ’llS section and has been held by that court to apply -
retroactively.

A (2) Any petltlon 1nv0k1ng an exception provided in paragraph (1) shall be
filed within one year of the date the claim could have been presented.

(3) For purposes of this subchapter a judgment becomes final at the
conclusion of direct review, including discretionary review in the Supreme Court
of the United States and the Supreme Court of Pennsylvama or at the expiration of -
time for seeking the review.

(4) For purposes of this subchapter, " government officials" shall not include
defense counsel, whether appointed or retained.

(42 Pa. C.S.A. § 9543-9545)
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Satisfying none of the timeliness exceptions (petitioner makes alternative -
argument, howevelr, at the end of this section) under the PCRA statute, the
petitioner makes a procedural clue process argument. The PCRA court ruled that
the petitioner does not satisfy any of the time-bar exceptions of the PCRA
timeliness requirement, and as a result, the PCRA court states that it does not havev ‘
the jurisdiction over the substantive issués. (PCRA court Opinion; J uly 23, 2018, p.
3) Thls is true as the PCRA statute is wriften. However, the petitioner proffers thelt
procedural dqe process requires that petitioner should have been advised at
sentencing of the one year time Constlaint of a PCRA petition, and that such a
requirement would be a ngcessary safeguard protection of substantive claims that
would otherwise not be addressed due to untimely filing.

" Rule 704, as explained by this Court, stands for thc;: following, ln relevant
part: | m | |

Rule 704(C)(3)(a) states that, at the time of sentencing, "[t]he judge shall
determine on the record that the defendant has been advised ..", inter
alia, "of the right to file a post-sentence motion and to appeal, ... [and] of the
time within which the defendant must exercise those rights." Pa.R.Crim.P.
704(C)(3)(a) (emphasis added). The Comment to this Rule provides that
"[t]his rule is intended. to promote ... fair sentencing procedures ... by
requiring that the defendant be fully informed of his or her post-sentence

rights and the procedural requirements which must be met to preserve those
rights." Pa. R.Crim.P. 704

Commonwealth v. Patterson, 940 A.2d 493, 499 (Pa. Super. 2007).
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The fairness aﬁd procedural due process safeguards of this Rule should be
extended to include being advised of the one year time constraint for filing a
PCRA petition. Stated differently, this Rule ié ﬁrmly rooted in procedural due
process considerations, and therefore being advised of the PCRA time-constraints
isa natural and necéssary extension.

Petitioner further points to the following: .

 The Fourteenth Amendment provides in part: "nor shall any State deprive
any person of life, liberty, or property, without due process of law," and -
protects "the individual against arbitrary action of government," Kentucky
Dept. of Corr. v. Thompson, 490 U.S. 454, 459-60, 109 S.Ct. 1904, 104
L.Ed.2d 506 (1989) (internal citations omitted). Similarly, Article I, Section
9 of the Pennsylvania Constitution guarantees a criminal defendant the right

to due process of law. These two due process provisions are largely
coextensive. Commonwealth v. Moto, 611 Pa. 95, 23 A.3d 989, 1001

~ (2011). The constitutional right to due process guarantees more than fair
process, covering a substantive sphere as well, "barring certain government
actions regardless of the fairness of the procedures used to implement
them." County of Sacramento v. Lewis, 523 U.S. 833, 840, 118 S.Ct. 1708,
140 L.Ed.2d 1043 (1998) (citing Daniels v. Williams, 474 U.S. 327, 331,
106 S.Ct. 662, 88 L.Ed.2d 662 (1986)). "Due process” is not susceptible to
precise definition; rather, the phrase expresses the requirement 764*764 of
"fundamental fairness," a requisite "whose meaning can be as opaque as its
importance is lofty." Lassiter v. Dep't of Soc. Serv. of Durham County, 452
U.S. 18,24-25, 101 S.Ct. 2153, 68 L.Ed. 2d 640 (1981).

In terms of procedural due process, government 1s proh1b1ted from depriving
individuals of life, liberty, or property, unless it provides the process that is
due. While not capable of an exact definition, the basic elements  of
procedural due process are adequate notice, the opportunity to be heard, and
the chance to defend oneself before a fair and impartial tribunal having
jurisdiction over the case. Wright, 961 A.2d at 132; Commonwealth v.
Thompson, 444 Pa. 312, 281 A.2d 856, 858 (1971). Thus; courts examine
procedural due process quest1ons in two steps: the first asks whether there is
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~alife, liberty, or property interest that the state has interfered with; and the
- second examines whether the procedures attendant to that deprivation were
constitutionally sufficient. Thompson, 490 U.S. at 460, 109 S.Ct. 1904, '

Commonwealth v. Turner, 80 A.3d 754, 763-764 (Pa. 2013)

Additionally, “[t]he due process inquiry, in its most general form, entails an

(134

assessment as to whether the challenged proceeding or conduct “’offends some

principle of justice so rooted in the traditions and conscience of our people as to be

ranked as fundamental’” Commonwealth v. Kratsas, 764 A.2d 20, 27 (Pa.

- 2008)(Citing Patterson v. New York, 432 U.S. 197, 202, 97 S.Ct. 2319, 2323, 53

L.Ed'.zd 2si (1977)). | |
Petitioner argues that his right to ‘effectiv.e' and conipeten“c c_ounsel under the

United' States (6th' Amendment as incorporafed by' the 14th Amendment) aﬁd
Penﬂsylvania Constitutions (Article 1 § 9) were violated, as a result of ineffective
assistance of counsel. Furthermore, petitioner’s libérty inferest' is at _issue.
Petitioner argues that it is likewise insufficient to not be advised of the one yeér |
time constraints of the PCRA In addition to being advised of hisv right td file post-
sentence motions within ten days of sentencing andian éppéal within 30' days,
Petitioner argues that procedural due process warrants being advised of the one
year time constraint in which to file va timely PCRA petition. |

| Not being advised of this resulted in an untimely PCRA petition,’ and now

facing having his substantive claims not heard due to this untimeliness. Being

&\



advised of éuch an important time filing constraint is as imi)drfanf as being advised
of post-sentence and appellat¢ rights. T.he.PCRA is another léyer that ensures that.
convictions are not the resuit of actions or omissions that underminé‘the(truth—
determining vprocess. Because it-ié such an _impbrtant part 'of the system, one that
may Be used to grant redreés for certain convictions, he should vhave'—.pursuant to
proceduial due prqcess—been advised at éenténding of the ‘PCRA’s éhe year time
constraint, and that suéh' a procedural éafeguard is one that is “rooted .in ‘the
traditions and conscier_lce of our peoble as to be ranked as fundament_al.”'

In the State of New J eréey, fqr_ instaﬁce, thé safegﬁards at sentencing are as.
follow, in pertinent pért: |
’ Ruie 3:21-4. Sentence

(h) Reasons for Sentence. At the time sentence is imposed the judge shall -
state reasons for imposing such sentence including findings pursuant to the -
criteria for withholding or imposing imprisonment or fines under N.J.S.A.
2C:44-1 to 2C:44-3; the factual basis supporting a finding of particular
aggravating or mitigating factors affecting sentence; and, if applicable, the
reasons for ordering forfeiture of public office, position or employment, |
pursuant to N.J.S.A. 2C:51-2. ' ’

(i) Notification of Right to Appeal and to File Petitions for Post-
Conviction Relief. After imposing sentence, whether following the
defendant's plea of guilty or a finding of guilty after trial, the court
shall advise the defendant of the right to appeal and, if the defendant -

s indigent, of the right to appeal as an indigent. The court shall also
inform the defendant of the time limitations in which to file petitions
for post-conviction relief.

NJ Ct.R. 3:21-4(h)(i)(emphasis added)



In New Je.rsey, the right to file an appeal and petitions for po_sf—convictioh
relief are explained at sentencing, to speciﬁcally include, “The court shall also
inform thé defendant of the time limitati‘orvls in which to file petitions for post-
con&iction relief” This addition in New .J ersey is a safeguard that should. be
included in Pennsylvania, as it is petitioner’s contention that it is warranted by due

| proéess. The procedural safeguards incorporated fo the State of New Jersey are the
‘same that are incorporated to the Commonwealth of Penn_éﬂvania.

Ac.col'rdingly,v pro'cedural' due process warrants that petitioner should be
advised at the time of seritencing bf the one year ﬁrne constraint in which to file a
PCRA p'etition, and because procedural due process 'wa_rrants_'this_, then petitidner’s '

" pro se PCRA petition should be deemed timely filed, munc ;ro tunc. The petitioner
asserfsA that had he knoWn, he would have ﬁled timely. Whéh he was firmly made
- aware, it became untenable to file due to prison officials. The‘Sup_erior Coﬁrt vevry,

much disagreed, and the petitioner respectfully disagrees with the Superior Couft.

(Commonwealth v. Kaleel Hinton, 1531 EDA 2018, 1-806026—19, May 1, 2019,
p-5) | |

: prever, althoﬁgh the petitioner incorporates equitable eléments. thaf his
petition should be deeméd timely, they are primarily basedpn due process, as
explained in the foregoihg. Moreover, if _4the Superior Court 'do.esvnot have the

authority to change the law, the p.etitioner atgues that this Court does.
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Requiriﬁg that defendants be advised atvSeﬁtencing of t_he‘-APCRAAtime—
constraints would be a modest change that would ensure very imporfant due
process‘ rights‘ of the defendants.

For the foregoing reasons, special and important reasons exist and allocatur
should be granted. This Honorable Court should consider the value in this added

procedural safeguard that defendants should be advised of.

Additional arsuments for co'nsideration, in the alternative

Lastly, petitioner would like to raise the following. At the sentencing, it is
not entirely clear if the petitioner was sufficiently advised of his right to file an
appeal. After the sentence was imposed, the sentencing court stated the following:

THE COURT: Ten days as to the modlfy perlod (unintelligible).

DEFENSE COUNSEL: Yes.

THE COURT: All motion to (unintelligible) attorney (unlntelhglble)

free of charge. He can go back. :

(N.T., 3/22/13, p.7)

Here, it seems that the plea-court and the plea-counsel were remiss in failing

to make clear, on the record, what the petitioner’s appellate rights were. Petitioner |

argues that this amounts to an administrative break-down on the part of the plea-

court, and ineffective assistance of plea-counsel. (See Commonwealth V.

Robinson, 781 A.2d 152, 158 (Pa.Super.2001), rev'd on other grounds at 575 Pa.

500, 837 A.2d 1157 (2003)(Pennsylvania Supreme Court declining to quash
»L0



untimely appeal where appellant was not, at fault)(See also 42 Pa. CS.A.§ 9_543V
()(2)(iv) “ The improper obstruction by government ofﬁcialsl of the petitioner's
right of vappeal where a meritorious appealable issue existed. and was properly
preserved in the trial court”)) Nonetheless, petitioner still had the wherewithal to.
request of plea—counsgl to file a post-sentence moﬁon and appeal, aﬁd even if
afguendo, he ‘did nof, the blea—court’s. féilure amounted to goVe’rnment

interference, and plea-counsel was ineffective and PCRA counsel was also.

ineffective for failing to raise this in an amended PCRA petition. (See -

Commonwealth v. Aaroh Bradley, 261 A.3d 381, 401 (Pa. 2021)(“[A] PCRA

petitioner may, after a PCRA court denies relief, and after obtaining new counsel
or acting pro se, raise claims of PCRA counsel’s ineffectiveness at the first
opportunity to do so, even if on appeal.”)

Special and important reasons exist and allocatur should be granted.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

KAlee\ Vinton

Date: D- =2 \/
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