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QUESTION PRESENTED

IN AN ILLEGAL ALIEN SMUGGLING CASE, WHAT CONSTITUTES
BRINGING TO OR ENTERING THE UNITED STATES “AT A PLACE
OTHER THAN A DESIGNATED PORT OF ENTRY”, AND WHETHER
THERE WAS SUFFICIENT EVIDENCE THAT THE PETITIONER KNEW
THAT THE ALIENS WERE BROUGHT TO OR ENTERED THE UNITED
STATES AT A PLACE OTHER THAN A DESIGNATED PORT OF ENTRY.
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PETITION FOR WRIT OF CERTIORARI

Petitioner, David Darnell Whitehead, respectfully prays this Court that a
writ of certiorari issue to review the opinion and judgment of the United States
Court of Appeals for the Fourth Circuit, issued on February 23, 2024, affirming the

district court’s judgment and sentence.

OPINION BELOW

The opinion and judgment of the United States Court of Appeals for the

Fourth Cireuit for which review is sought is United States v. David Darnell

Whitehead, No. 22-4499 (4th Cir., February 23, 2024). The unpublished opinion of
the United States Court of Appeals for the Fourth Circuit is reproduced i the
Appendix to this petition as Appendix A. The judgment is reproduced as Appendix

B. The mandate is reproduced as Appendix C.

JURISDICTION

The opinion and judgment of the United States Court of Appeals for the
Fourth Circuit were issued on February 23, 2024. The jurisdiction of this court 1s

invoked pursuant to 28 U.S.C. § 1254(1).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

On October 28, 2020, the Petitioner was charged in an indictment with
several counts involving alien smuggling. Several counts were dismissed. There
were six counts on which he was tried and convicted. Count One charged him with
conspiracy to commit alien smuggling in violation of 8 U.S.C. § 1324(a) (1AW,
(App. F). Counts Seventeen and Eighteen charged him with smuggling aliens and
aiding and abetting, in violation of 8 U.S.C. § 1324(a)(1)(A)(1) and 18 U.S.C. § 2.
(App. F). And Counts Thirty-six, Thirty-seven, and Forty charged him with money
laundering and aiding and abetting to promote a specified unlawful activity, to wit:
bringing an alien to the United States at a place other than a designated port of
entry, in violation of 18 U.S.C. § 1956(a)(2)(A), and 18 U.5.C. § 2. (App. G).

This appeal concerns the sufficiency of the evidence that the Petitioner knew
that the aliens entered the United States at a place other than a designated port of
entry. It also questions the ambiguity of the statute which fails to define what
constitutes bringing to or entering the United States “at a place other than a

designated port of entry”.




STATEMENT OF THE CASE

PROCEDURAL HISTORY

On October 28, 2020, David Darnell Whithead was charged along with two
other individuals in a 42 count indictment alleging conspiracies to commit various
types of alien smuggling, aiding aﬁd abetting alien smuggling, and aiding and
abetting money laundering in order to promote alien smuggling. The lead
defendant was Petitioner’s wife, Martha Zelaya-Mejia, and the other co-defendant
was Martha’s brother, Blas Antonio Celaya-Padilla.

On November 16, 2021, Petitioner pled not guilty at his arraignment. Prior
to trial, several of the counts against him were dismissed. Both co-defendants pled
guilty.

The case came on for trial at the May 31, 2022 term of court in Elizabeth
City, North Carolina, the Honorable Terrence W. Boyle, District Court Judge,
presiding. The case went to trial against the Petitioner on Counts 1, 4, 5, 17, 18, %6,
27, 86, 37, and 40. The district court allowed the Petitioner’s motion for judgment
of acquittal under Rule 29 of the Federal Rules of Criminal Procedure as to Counts
4,5, 26, and 27. The Rule 29 motion was denied as to Counts 1, 17, 18, 36, 37, and
40. Those counts were submitted to the jury on June 1, 2022, The jury found Mr.
Whitehead guilty of the above six counts.

The case came on for sentencing on August 23, 2022 before Judge Boyle. The
Petitioner was sentenced to 21 months per count, concurrent, and to one year per

count supervised release, concurrent. (App. D). Petitioner appealed.




After briefing, the case was scheduled for oral argument before the Fourth
Circuit Court of Appeals. Prior to argument, the Circuit Court entered an order
directing counsel to be prepared to discuss what constitutes bringing to or entering
the United States “at a place other than a designated port of entry”. (App. E). Oral

argument was held on January 24, 2024.

In an unpublished opinion entered on February 23, 2024, the Fourth Circuit

affirmed the district court’s judgment and sentence. (App. A).

STATEMENT OF FACTS

On September 11, 2005, David Darnell Whitehead married Martha Zelaya-
Mejia (hereinafter Martha), lead co-defendant in this case. This case involved a
scheme by Martha to bring female aliens and their children from Honduras mto the
United States through Mexico, James Bryan Peterson, a defendant in a related
case, was a farmer in Pender County, North Carolina, which is in the Eastern
District of North Carolina. He purportedly gave Martha large sums of money to
bring several women in from Honduras because he was looking for a wife. Martha
had family contacts in Honduras that assisted in making arrangements to transport
women through Mexico and across the border into the United States. Martha's
brother, co-defendant Blas Antonio Celaya-Padilla, was also involved and acted at
times as a courier, sometimes referred to as a “mule” or “coyote”.

The scheme involved bringing several women into the United States from
Honduras. They included Karen Menjivar, Alma Mendez, Karen Ordonez, and a

fourth women named Besay, who never reached the United States. It appears that




Peterson was paying Martha to bring him a wife, whereas she was telling the
women they were coming here to work for him.

The scheme unraveled on August 9, 2019 when Karen Ordonez placed a 911
call to the Pender County Sheriff's Department claiming she and her eight month
old son were being held against their will at Peterson’s house in Willard, North
Carolina. Detective John Leatherwood and female Deputy Scott responded to the
call.

David Whitehead’s alleged participation involved Karen Ordonez and her son
coming into the country. Ordonez testified that she and her son came to the United
States in a boat driven by smugglers. She walked until she came to a bridge and
was stopped by the Border Patrol. She met with Immigration authorities and they
released her. She went to her uncle’s house in Texas, and was there about one
month. Martha then paid for her to fly from Texas to Boston, Massachusetts.
Although Martha and Peterson drove to Boston, Peterson came back alone to North
Carolina because Martha told him to leave.

Martha testified that since Peterson had to come back to North Carolina, she
called Petitioner to come to Boston to meet her and Ordonez. Petitioner drove to
Boston to pick them up. However he and Martha had an argument, and he left
Boston and drove Qrdonez back to Fayetteville, North Carolina. He left Ordonez
and her son at the Sheriff's Department in Fayetteville, and Peterson picked them

up.

Further facts will be developed during the argument portion of the petition.




REASONS FOR GRANTING THE PETITION

I. THERE WAS INSUFFICIENT EVIDENCE THAT THE PETITIONER,
KNOWING A PERSON IS AN ALIEN, KNOWINGLY CONSPIRED TO
BRING SUCH PERSON TO THE UNITED STATES AT A PLACE OTHER
THAN A DESIGNATED PORT OF ENTRY, DID KNOWINGLY BRING,
AND AIDED AND ABETTED BRINGING TO THE UNITED STATES AN
ALIEN AT A PLACE OTHER THAN A DESIGNATED PORT OF ENTRY,
AND KNOWINGLY TRANSFERRED MONETARY INSTRUMENTS AND
FUNDS FROM A PLACE IN THE UNITED STATES TO A PLACE
OUTSIDE THE UNITED STATES TO PROMOTE BRINGING SUCH
PERSON TO THE UNITED STATES AT A PLACE OTHER THAN A
DESIGNATED PORT OF ENTRY.

It is unlawful under 8 U.S.C. § 1324(2)(1X(A)() to bring an alien to the United
States “at a place other than a designated port of entry.” (App. F-1) David
Whitehead was charged and convicted of six counts, all of which contained the
essential element that an alien had been brought to the United States “at a place
other than a designated port of entry.” As previously noted, his counts included
conspiracy, two counts of alien smuggling, and three counts of money laundering to
promote alien smuggling. He contends that there was insufficient evidence as a
matter of law that Karen Ordonez and her child were brought to the United States
at a place other than a designated port of entry, or that he knew that they were
brought to the United States at a place other than a designated port of entry. He
further claims that a “designated port of entry” is not defined in the statute, and
that the term is vague under the totality of the circumstances in his case.

After briefing, and prior to oral argument, the Fourth Circuit panel entered

an order directing counsel to be prepared to discuss the following at oral argument:

What constitutes bringing to or entering the United States “at a place other than a




designated port of entry”? (App. E). Defense counsel and Government counsel both
addressed this issue at oral argument. The testimony of Karen Ordonez indicated
that the smugglers brought her across the river in a boat, that she was told to just
start walking, and that she walked to a bridge where there was a patrol car. She
testified there were hundreds of peoble there. Immigration officials let her come
into the country, and told her to present herself two days later, which she did. She
testified she was allowed to go to her uncle’s place in Texas where she stayed for
one month. Martha and Peterson paid for her and her (,;hiid to take a flight from
Texas to Boston.

Based upon the above scenario of events, it is respectfully urged that it 1s
impossible to tell whether or not Ms. Ordonez and her child entered the United
States at a place other than a designated port of entry. True, her entry may not
have been exactly at the port of entry, but it cextainly appeared from her testimony
that it was close by. Also, the fact she turned herself in to the border patrol, met
with Immigration, was required to come back two days later, which she did, and
was then allowed to go to her uncle’s place lends credence to the fact that she did
appear at a designated port of entry. More importantly, based upon the above
scenario, it is impossible to determine whether Ms. Ordonez and her child entered
the United States at a place other than a designated port of entry, or that the

Petitioner knew that.

The Fourth Circuit reviews a challenge to the sufficiency of the evidence de

novo, and will sustain the verdict if there is substantial evidence, viewed in the




light most favorable to the Government, to support it. United States v. Caldwell, 7

F. 4th 191, 209 (4th Cir. 2021). Substantial evidence is evidence that a reasonable
finder of fact could accept as adequate and sufficient to support a conclusion of a

defendant’s guilt beyond a reasonable doubt. See United States v. Alerre, 430 F. 3d

681, 693 (4th Cir. 2005), citing Glasser v. United States, 315 U.S. 60, 80, 62 S. Ct.

457, 469, 86 L.Ed. 680 (1942). -
To establish an alien smuggling conspiracy, the Government must prove an
agreement to carry out one of the substantive offenses and that the defendant had

the intent necessary to commit the underlying offense. United States v. Torralba-

Mendia, 784 F.3d 652, 663 (9tk Cir. 2015); The Ninth Circuit also cited United

States v. Shabani, 518 U.S. 10, 13, 115 S. Ct. 382, 384, 130 L.Ed. 2d 225 (1994),

holding that conspiracies require an overt act only when explicitly stated in the
statute’s text. In the instant case, one of the elements for the conspiracy charge and
the two smuggling charges was that the defendant knew that the alien had been
brought to the United States “at a place other than a designated port of entry”.
Based upon the above, 1t is urged that there was insufficient evidence as a matter of
law regarding the element of whether Karen Ordonez and her child entered the
United States at a place other than a .designated port of entry.
Black’s Law Dictionary defines “port” as follows:

“port 1. A harbor where ships load and unload cargo. 2. Any

place where persons and cargo are allowed to enter a country

and where customs officials are stationed. — Also termed (in

sense 2) port of entry”’ Black’s Law Dictionary (11t Edition
2019).




In Department of Homeland Security v. Thuraissigiam, 591 U.S. __, 140 S.

Ct. 1959, 207 L.Ed. 2d 427 (2020), this Court defined “port of entry” as follows:
“An alien who arrives at a ‘port of entry, ie., a place
where an alien may lawfully enter, must apply for
admission. An alien like respondent who is caught trying
to enter at some other spot is treated the same way. §§
1225(a)(1), (3).
If an alien is inadmissible, the alien may be removed.”

140 S. Ct. at 1964.

The Code of Federal Regulations provides a list of ports of entry for aliens
arriving by vessel or by land transportation. See 8 C.IF.R. § 100.4.

Despite directing that counsel be prepared to address what constitutes
bringing to or entering the United States “at a place other than a designated port of
entry”, and carefully questioning counsel about this at oral argument, the Fourth
Cireuit Court of Appeals opinion did not address this issue. Notably, the phrase “at
a place other than a designated port of entry” is not mentioned in the opinion. It1s
urged that this was a significant igsue, it needed to be addressed, and under the
totality of the facts and circumstances there was insufficient evidence that the
Petitioner knew or should have known that Ms. Ordonez and her child were brought
to the United States at a place other than a designated port of entry. The fact she
was able to walk to a bridge where she saw a patrol vehicle, met with Immigration
officials, returned two days later to meet with them again, and was allowed to

remain in the United States would necessarily lead one to believe that she arrived

at, or reported to a designated port of entry.




Petitioner David Whitehead also urges that the Fourth Circuit panel’s
question about the designated port of entry emphasized the vagueness of this
statute. Criminal statutes are to be strictly construed and should not be
interpreted to extend criminal liability beyond that which Congress intended. In
light of the serious consequences flowing from a criminal conviction, the Supreme
Court has held that the rule of strict construction rests on the principle that “no
[person] shall be held criminally responsible for conduct which he could not

reasonably understand to be proscribed.” United States v. Lanier, 520 U.S. 259,

265-266, 117 S.Ct. 1219, 1225, 137 L.lid.2d 432 (1997). Petitioner Whitehead urges
that the statute herein fails to adequately describe what constitutes bringing to or
entering the United States at a place other than a designated port of entry. What if
an alien arrives within view of a designated port of entry and immediately reports
to said port of entry? What if an alien misses a port of entry entirely, but reports as
soon as possible thereafter and follows Immigration directions? After raising this
issue the Fourth Circuit opinion failed to address it. It is respectfully requested
that this Court address this issue.

Due to the above vagueness, Petitioner Whitehead respectfully contends that
the rule of lenity should apply. The rule of lenity requires that when a choice has to
be made between two readings of what Congress has made a crime, it is

appropriate, before choosing the harsher alternative, to require that Congress

should have spoken in a language that is clear and definite. See United States v.

-10_
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Universal C.IT. Credit Corp., 344 U.S. 218, 221-222, 73 S. Ct. 227, 229, 97 L.Ed.

260 (1952).

The rule of lenity is based on two substantial considerations. First, the rule
recognizes that a fair warning should be given to the world in language that the
common world will understand, of what the law intends to do if a certain line is
passed. Second, the rule acknowledges that Congress, rather than the judiciary, is

the appropriate institution to define criminal conduct. See Yiv. Fed. Bureau of

Prisons, 412 F. 3d 526, 535 (4th Cir. 2005), quoting Babbitt v. Sweet Home Chapter

of Communities, 515 U.S. 687, 704 n. 18, 115 S. Ct. 2407, 132 L.Ed.2d 597 (1995).

Petitioner contends that the statute herein is ambiguous regarding what
constitutes bringing to or entering the United States “at a place other than a
designated port of entry.” This Court has held that it declines to speculate
regarding the intent of Congress when there is ambiguity or uncertainty in the

statute. See Barber v. Thomas, 560 U.S. 474, 488, 130 S. Ct. 2499, 2508, 177 L.Ed.

2d. 1 (2010), quoting United States v. Muscarello, 524 U.S. 125, 139, 118 5. Ct.

1911, 1919, 141 L.Ed. 2d 111 (1998).

What constitutes bringing to or entering the United States “at a place other
than a designated port of entry”, is an essential element of all of the charges against
Petitioner David Whitehead. He contends that the vagueness of what this actually
means creates ambiguities and uncertainties as to the intent of Congress. He

further contends that the rule of lenity should apply. The Fourth Circuit should

.11.




have addressed this issue, and Petitioner requests that this Court grant his petition

so that this issue may be considered.

CONCLUSION

For the foregoing reasons, Petitioner David Darnell Whitehead, respectfully
requests that a Writ of Certiorari issue to review the opinion and judgment of the
United States Court of Appeals for the Fourth Circuit affirming his conviction,

judgment and sentence.

This the 21t day of May, 2024.

DUNN, PITTMAN, SKINNER & ASHTON, PLLC
Counsel for David Darnell Whitehead

by (24l Sl sl
RUDOLPH A. ASHTON, 111
Panel Attorney
Rastern District of North Carolina
North Carolina State Bar No. 0125
3230 Country Club Road
Post Office Drawer 1389
New Bern, NC 28563
Telephone: (252) 633-3800
Facsimile: (252) 633-6669
FEmail: RAshton@dunnpittman.com
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I, Rudolph A. Ashton, III, a member of the North Carolina State Bar, having

been appointed to répresent the Petitioner in the United States Court of Appeals for
the Fourth Circuit, pursuant to the provisions of the Criminal Justice Act, 18 U.S.C.

§ 3006A, hereby enter my appearance in this Court in respect to this Petition for a

Writ of Certiorari.

I, Rudolph A. Ashton, ITI, do swear or declare that on this date, the 215t day

of May, 2024, pursuant to Supreme Court Rules 29.3 and 29.4, T have served the
attached motion for leave to proceed in forma pauperis and petition for a writ of
certiorari on each party to the above proceeding, or that party’s counsel, and on
every other person required to be served by depositing in an envelope containing the

above documents in the United States mail properly addressed to each of them and
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with first-class postage prepaid. The names and addresses of those served are as

follows:

David A. Bragdon, AUSA
Julie A. Childress, AUSA
Office of the United States Attorney
Eastern District of North Carolina
150 Fayetteville Street, Suite 2100
Raleigh, NC 27601

Solicitor General of the United States
Room 5616, Department of Justice
950 Pennsylvania Ave., NW.
Washington DC 20530-0001

This the 215t day of May, 2024.

Respectfully submitted,

ldoth A el 2
RUDOLPH A. ASHTON, III

Panel Attorney,

Eastern District of North Carolina
N.C. State Bar No. 0126

Post Office Drawer 1389

New Bern, North Carolina 28563
Telephone: (252) 633-3800

Facsimile: (252) 633-6669

Email: RAshton@dunnpittman.com
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 22-4499

UNITED STATES OF AMERICA,
Plaintiff - Appellee,

V.

DAVID DARNELL WHITEHEAD,

Defendant — Appellant.

Appeal from the United States District Court for the Bastern District of North Carolina, at
Wilmington. Tetrence W. Boyle, District Judge. (7:20-cr- 00191-BO-3)

Argued: January 24, 2024 , Decided: February 23, 2024

Before HARRIS, RICHARDSON, and HEYTENS, Circuit Judges.

Affirmed by unpublished opinion. Judge Heytens wrote the opinion, in which Judge Harris
and Judge Richardson joined.

ARGUED: Rudolph Alexander Ashton, II[, DUNN PITTMAN SKINNER & CUSHMAN,
PLLC, New Bern, North Carolina, for Appeltant. Julie Anne Childress, OFFICE OF THE
UNITED STATES ATTORNEY, Raleigh, North Carolina, for Appellee. ON BRIEF:
Michael F. Easley, Jr., United States Attorney, David A. Bragdon, Assistant United States
Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Raleigh, Noith Carolina, for

Appellee.

~ Unpublished opinions are not binding precedent in this circuit.
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App. A-2
TOBY HEYTENS, Circuit Judge:

David Whitehead appeals six convictions stemming from his part in a smuggling
scheme run by his wife. Because there was sufficient evidence for a reasonable juror to
conclude Whitehead knew about and acted with intent to further the smuggling operation,
we affirm.

Whitehead and his wife were paid by another man to bring multiple young women
from Honduras to the United States to be the man’s wife. Whitehead’s wife spearheaded
the operation, setting the rates, paying confederates, and assisting with transportation from
the U.S. border to the man’s home.

The first woman thought she would work as a cleaner or cook in the man’s home
until she paid off her debt for being brought to the United States. When the man revealed
his intentions, the woman escaped. The man then paid Whitehead’s wife to bring him a
second woman. The man thought she was too young to be his wife, 50 he paid for a third
to be brought over. The third woman—Karen Ordonez—escaped and called 911 after the
man assaulted her. The man paid for a fourth woman to be brought over, but she never
made it to the United States.

After Ordonez’s 911 call, the smuggling scheme unvaveled. Whitehead, his wife,
and his brother-in-law were charged together in a 42-count indictment. Whitehead’s wife
and brother-in-law pleaded guilty, so Whitehead was tried alone. Some charges against
Whitehead were dismissed before trial, and the district court granted a midirial motion for

acquittal on others.

A jury found Whitehead guilty of six counts. Count 1 charged him with conspiring ... .

2
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App. A-3

to commit smuggling. Counts 17 and 18 charged him with laiding and abetting the
smuggling of two non-citizens, Karen Ordonez and her baby, respectively. Counts 36, 37,
and 40 charged Whitehead with money laundering connected to Ordonez’s entry. On each
count, the district court sentenced Whitehead to 21 months of imprisonment to be followed
by one year of supervised release, with all sentences served concurrently.

Whitehead challenges the sufficiency of the evidence supporting all six convictions.
We view the evidence in the light “most favorable to the prosecution” and uphold the jury’s
verdict if “any rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.” United States v. Millender, 970 I'.3d 523,'528 (4th Cir. 2020).
“Applying these standards, we conclude [ Whitehead] ha[s] not met [his] heavy burden to
show [his] convictions were not supported by substantial evidence.” United States v.
Huskey, 90 F.4th 651, 662 (4th Cir. 2024) (quotation marks removed).

Whitehead argues the same evidentiary failure undermines each conviction: the
government did not prove he knew about any illegal activity and thus could not have proved
he intended to further that activity. True, each charge required both knowledge of illegal
activity and intent to further it. See JA 276-79 (jury instruction). rBut we conclude there
was evidence from which a reasonable juror could find both were present here.

First, a reasonable juror could conclude that Whitehead “knew the unlawful purpose
of the” smuggling scheme (JA 276 (Count 1)), that he “knew that the crime” of smuggling
Karen Ordonez and her baby “was to be committed” (JA 276-78 (Counts 17, 18)), and that

he knew the operation was an “unlawful activity” (JA 279 (Counts 36, 37, 40)).

3

Whitehead’s wife testified she told him about her smuggling business. Witnesses also
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testified about Whitehead’s knowledge and wariness of his wife’s conduct, including that
Whitehead warned his wife she was engaged in “human trafficking” (JA 126) and “might
end up in trouble” (JA 198). The evidence showed that Whitehead was present several
times when the man paid his wife—including when payments were made for Ordonez—
and that Whitehead knew what the moncy was for. And Whitehead personally interacted
with each of the women when he housed or transported them on their way to the man. From
this and all the other evidence in the record, a reasonable juror could infer that Whitehead
had intimate knowledge of the smuggling business, including the particulars of where and
how the women came into the United States.

Next, a reasonable juror could conclude Whitehead “willfully joined” the plan
(JA 276 (Count 1)) and “acted with the intention of causing” (JA 277-78 (Counts 17, 18))
and “promot[ing]” (JA 279 (Counts 36, 37, 40)) the smuggling of Ordonez and her baby.
Whitehead personally wired money to locations near the Mexico—Guatemala border around
the time Ordonez and her baby were there. Then, about two weeks later, Whitehead wired
money 1o locatidns near the U.S~Mexico border. These payments mirror the method
Whitehead’s wife admitted using to bring over the first woman. A special agent with
Homeland Security Investigations also testified this pattern of payments fits the typical
method used by smugglers: one payment is made as a deposit at the beginning of transit,
and a second payment is made once the person reaches the U.S. border.

Whitehead insists there is an innocent explanation for the wires, claiming he sent

money to support “his wife’s family in Mexico.” JA 244. But the jury was not required to

credit that assertion, and we must assume the jury resolved all credibility disputes and

4
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judgment calls in the government’s favor. See United States v. Perry, 335 K.3d 316, 320
(4th Cir. 2003). Whitehead’s wife testified that he was present when the man gave her the
" money for the wire transfers and that Whitehead knew what the money was for.
Whitehead’s wife also said Whitehead made the wire transfers for Ordonez’s entry because
the bank would be “suspicio[us]” if she made the same transfers multiple times. JA 182.
The evidence about the nature of the wire transfers, together with his wife’s testimony that
he knew about the smuggliﬁg operation and why she asked him to wire the money, was
enough for a reasonable juror to conclude Whitehead intended his actions to aid in Ordonez
and her baby’s entry.
None of Whitehead’s arguments satisfy his heavy burden of showing the jury’s
verdict was not supported by substantial evidence. The district court’s judgment is thus

AFFIRMED.
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UNITED STATES COURT OF APPEALS
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No. 22-4499
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UNITED STATES OF AMERICA
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DAVID DARNELL WHITEHEAD
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JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.
This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R. App. P. 41.

/s NWAMAKA ANOWI, CLERK
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DAVID DARNELL WHITEHEAD

Defendant - Appellant

MANDATE

The judgment of this court, entered February 23, 2024, takes effect today.
This constitutes the formal mandate of this court issued pursuant to Rule

41(a) of the Federal Rules of Appellate Procedure.

fs/Nwamaka Anowi, Clerfk




App. D-1

A 2458 (Rav. 09/19)  Judgment in & Criminnl Case
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UNITED STATES DISTRICT COURT
‘__._Eé‘frag.tem District of North Carolina CORRECTED

UNITED STATES OF AMERICA g JUDGMENT IN A CRIMINAL CASE
v )
David Darnell Whitehead ; Case Number: 7:20-CR-00191-380
; USM Number: 32350-509
) Daniel Donabue . B
_ } Dofendant’s Aitorney
THE BEFENDANT:
[ pleaded guilty to couni(s) :
[ pleaded nolo contendere fo count(s)
which was aceepted by the court.
] was found guilty on count{s) 1, 17, 18, 36, 37 and 40
after a plen of not guilty.
The defendant is adjudicated guilty of these offenses:
Title & Spction Mature of Offense Offense Ended Cyunt
8U.8.C. § 1324{a)(1)(A) Conspiracy to Commit Alien Smuggling. Qctaber 28, 2020 1
(N 8U.S.C. §1324{a)(1)
(A
The defendant is sentenced as provided in pages 2 though 7 of this judgment. The sentence is inposed pursuant fo

the Sentencing Reform Aci of 1984,
] The defendant has been found not guilty on couni{s) 4,5, 26 and 27

FCount(s)  remaining counts {1is @ are disnilssed on the motion of the United States. -

_ Ttis ordercd that the defendant must notify the United States attornoy for his distriot within 30 days of any change of name, residenee,
or mailing address until all fines, restitution, cosig, and special assessiments itsposed by this judgment are fully paid.” Ifordéred to pay restitution.
the deferidant must notily the court and Unlted States attorney of material chariges i cognomie circumstances.

_ 8123/2022

Diade of Tmpusition of Judgment

Signatate of Judge

Terrence W, Boyle, United Statas District Judgs
Nawe and Title of Jadge )

BITI2022

Date

Case 7:20-cr-00191-BO  Document 171 Filed 09/07/22 Page 1 of 7
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* Sheet 1A

Judgment—FPage 2 of K
DEFENDANT: David Darnell Whitehead

CASE NUMBER: 7:20-CR-00191-3BC

ADDITIONAL COUNTS OF CONVICTION

Titfle & Section Naiure of Offense Oifense Ended Count

8 U.S.C. § 1324(a)(1)(A) Smuggling Aliens and Aiding and Abetting.

(i), 18U.8.C. §2

10/28/2020 17 and 18
18 U.5.C. § 1956(a)(2) Money Laundering and Aiding and Abetling.
(A), 18U.S8.C.§2

10/28/2020 36, 37, and 40

Case 7:20-cr-00191-BO Document 171 Filed 09/07/22 Page 2 of 7
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. AO 2458 (Rev. 09719) Judgment in Criminai Case
Sheet 2 —— Imprisoament

Tudgment-—Page 3 o

DEFENDANT: David Darnell Whitehead
CASE NUMBER: 7:20-CR-00191-3B0O

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Burean of Prisons to be imprisoned for a

total term of’
Counts 1, 17, 18, 36, 37 and 40 - 21 months per count, concurrent.

W The courl makes the foliowing recommendations to the Bureau of Prisons:

The Court recommends FC| Butner for incarcerafion.

Wl The defendant is remanded to the custody of the United States Marshal.

[1 The defendant shall surrender to the United States Marshal for this district:

O at - Oam  []pm on

[J as notified by the United States Marshal.
[l The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:
1 before 2 pan. on

{1 as notified by the United States Marshal.

[0 as notified by the Probation or Pretriat Services Office,

RETURN
T have executed this judgment as follows:
Defendant defiveredon o o - to
at ~, withacertified copy of this judgment.
" UNITED STATES MARSHAL
By

DEPUTY UNITED STATES MARSHAL

Case 7:20-cr-00191-BO  Document 171 Filed 09/07/22 Page 3 of 7
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Sheet 3 - Supervised Release

Indgmeni—Page 4 of 7

DEFENDANT: David Darnell Whitehead
CASE NUMBER: 7:20-CR-00181-3B0O

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of:

Counts 1, 17, 18, 38, 37 and 40 - 1 years.

—_

7.

MANDATORY CONDITIONS

You must not comnit another federal, state or local crime.
You must not unfawfully possess a controiled substance.
You must refrain from any untawful use of a controlled substance. You must submit to one drug test within 15 days of release from

imprisonment and at least two periodic drug tests thercafter, as determined by the court,
[] The above drug testing condition is suspended, based on the court's determination that you
pose a low 1isk of future substance abuse. (check ifapplicable)

W Y ou must make restitution in accordance with 18 U1.5.C. §§ 3663 and 3663 A or any other statute authorizing a sentence of
restitution. (check if applicable)

® You must cooperate in the collection of DNA. as directed by the probation officer. (eheck i applicible)

[} ¥You must comply with the requireinents of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, ef seq.} a3
directed by the probation officer, the Bureaw of Prisons, or any state sex offender registration agency in the location where you
reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

[} You must participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.

Case 7:20-cr-00191-BO Document 171 Fited 09/07/22 Page 4 of 7
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AO 2458 (Rev. 09/19)  Judgment in a Criminal Case
Sheet 3A — Supervised Release

Indgment—Page B of _  {

DEFENDANT: David Darnell Whitehead
CASE NUMBER: 7:20-CR-00191-3BO

STANDARD CONBITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identity the minjmum tools needed by probation
officers to keop informed, report to the court about, and bring about improvements in your conduct and condition.

1. You must report to the probation office in the federal judicial disttiot where you are authorized to reside within 72 howss of your
release from imprisonment, unless the probation officer instructs you fo report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation efficer about how and
when you must repoxt fo the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the
court or the probation officer,

4. You must answer lruthfully the questions asked by your probation officer. ‘

5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change, 1f notifying
the probation officer in advance is not possible due to unanticipated circumstances, you rausi notify the probation officer within 72
hours of hecoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home o elsewhere, and you must permit the probatien officer to
talce any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from

doing so. Tf you do not have full-time employment you must try to find full-time employment, untess the probation officer excuses

you from doing so. [f you plan to change where you work or anything about your wotk {such as your posiiion or your job

responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10

days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of

becoming aware of a change or expected change.

You must not comimunicate or inferact with someone you know is engaged in criminal activity. If you know someone has been

convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the

probation officer.

9, If you are arrested or questioned by a law enforcement officer, you must notify the probation ofticer within 72 hours.

10.  You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything thal wa«
designed, or was medified for, the specific purpose of causing bodily injury or death to another person such as nuichakus or tasers}.

§1. You nust not act or make any agreement with a law enforcement agency (o act as a confidential human source or informant without
first getting the permission of the court, :

2. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

el

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, ses Overview of Probation and Supervised
Release Conditions, available at: www uscouits. gov.

Defendant's Signature Date .

Case 7:20-cr-00191-BO Document 171 Filed 09/07/22 Page 50f 7
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Sheet 5 — Criminal Monctary Penalties

Judgment — Page 6 of K

DEFENDANT: David Darnell Whitehead
CASE NUMBER.: 7:20-CR-00191-3B0O

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

Assessment Restitution Fine AVAA Assessment® JVTA Assessment**
TOTALS $ 600.00 $ 39,472.00 A 3 $
[1 The determination of restitution is deferced wntit . An Amended Judgment in a Criminal Case (AQ 245C) will be
entered after such detenmination.
[ The defendant must make restitution (including community restitution) to the following payees in the amount listed betow.
If the defendant makes a partial payment, each payee shali receive an approximately Jpro hortioned payment, unless specified otherwise iv,
the priority order or percentage payment column below. However, pursuant to 18 L 8.C. § 3664(1), all nontederal victims must be paid
before the United States is pald.
Name of Pavee Total Loss®*® Restifution Crdered Priority or Percentage
Karen Menjivar Martinez $39,472.00
TOTALS $ 060 5 39,472.00

Restitation amount ordered purssant to plea agrsement §

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penalties for delinquency and defanlt, pursuant to 18 U.S.C. § 3612(g).

The court determined that the defendant does not have the ability to pay interest and it is ordered that:
¥l the interest requirement is waived for the  [] fine [ restitution.

[ the interest requirement for the [ fine [ restitution is modified as follows:

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act 0f 2018, Pub. L. No. 115-299.
#* Tustice for Victims o Trafﬁckin;f! Actof 2015, Pub, L. No. 114-22.

*#% Bindings for the total amount o

losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on

or after September 13, 1994, but before April 23, 1996.

Case 7:20-cr-00191-BO Document 171 Filed 09/07/22 Page 6 of 7
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DEFENDANT: David Darnelf Whitehead
CASE NUMBER: 7:20-CR-00191-3BO

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A 71 Lump sum payment of § 7 o ~ due immediately, balance due

7 notlater than S , OF
[T maccordancewith [1 C, [J] B, 1[4 Eor [l F below; or

B[] Payment to begin immediately {may be combined with [ C, 1D, or [OF below); or
C 3 Payment in equal fe.g., weelkly, monthiy, quarierly} installments of 3 over a period of
(e.g. months or years), to commence  (e.g, 30 or 60 days) after the date of this judgment; or
D [0 Paymentinequal o (e.z., weekly, montkly, guarterly) instaliments of 5 ~overaperiod of
{e.g., months or vears), L0 COMMENCES (e.g.. 30 or 60 days) alter release from imprisonment (o a

term of supervision; or

E_ [] Payment during the term of supervised release will commence within -~ fe.g, 30 or 60 days) after release from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay af that time; of

F  Special instructions regarding the payment of criminal monetary penalties:
Payment of the special assessment is due immediately.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal onetary penalties is due during
the period of imprisonment.” All criminal monetary penai?les, excepl those payiments made through the Federal Bureau of Prisons” Inmate
Financial Responsibiiity Program, are made to the clerk of the cout.

The defendant shall receive credit for all payments previously made toward any eriminal monetary penalties imposed.

[0 Joint and Several
y

Case Number
Defendant and Co-Defendant Names

(including defendart number) : Joint and Several Corresponding Payes,
Total Amount Amount if appropriate
Martha Jakeline Zelaya-Mejta 3.628.00

7:20-CR-191-BO-1
Il The defendant shall pay the cost of prosecution.

{71 The defendant shall pay the following court cost(s):

[T The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment,
(5) fine principal, (6) fine interest, (7) community restitation, (8) J
prosecution and court costs,

({l} restitution principal, (3) restitufion interest, (4) AVAA assessment,
TA assessment, () penalties, and (10) costs, including cost of

Case 7:20-cr-00191-BO Document 171 Filed 09/07/22 Page 7 of 7
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIY

No. 22-4499
(7:20-cr-00191-BO-3)

UNITED STATES OF AMERICA
Plaintiff - Appellee

\2
DAVID DARNELL WHITEHEAD

Defendant - Appellant

ORDER

This case is calendared for oral argument on January 24, 2024, The parties
are directed to be prepared to discuss the following at oral argument:

It is unlawful under 8 U.S.C. § 1324(a)(1)(A)(i) to bring an alien to the
United States “at a place other than a designated port of entry.” What
constitutes bringing to or entering the United States “at a place other
than a designated port of entry”? How does the evidence presented in
this case bear on that question? And has this issue been properly
preserved on appeal?

For the Court

/s/ Nwamaka Anowi, Clerk
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8 § 1323

aiveraft shall be granted clearance pending the determination
of the Hability to the payment of such fine or-while such fing
remains unpaid, exeept that clearance may be granted prior ’50
the “determination -of such question upon’ the deposit of an
srioimt sufficient to cover such fine,-or of a bond with sufficient
surety to secure the payment ther eof epproved by the Commis-
sioner. .

(c) Remlssmn or refund

" Hizeept as provided in subseetioh’ (e), such fine shall not be
remitted or refunded, unless it appears to the satisfaction 6f
the Attornéy General that such person, and the owner, master,
commanding offtcer, agent, charterer, and consignee of the
vessel or aireraft, prior to the departure of the vessel. or

alrepaft from the last port outside the United States, did not

lknow, and could not have ascevtained by the exercise of reason-
able diligence, that- the indivichal tr ansported was an ahen and
that a Vahd passport or wsa was required. .

(d) Repealed PubL 104—208 Div. C, TltIe III § 308(6)(13),
Sept. 30, 1996, 110 Stat. 3009m62{) ‘
(e) Reductlon, refiund, or walve1 )
A fine,under this section may be reduced leﬁmded or
waived under such regulations as the Attomey General shaﬂ
prescribe in cases in which—

(1) the, earrier demonstrates that it had scxeened all pas—
sengers on the vessel or aireraft in aceordance with proce-
dures prescnbed by the Attorney General, or :

(2) cncumstances exist that the Attmney General deter-
“mines would justify such 1educt1011, refund, dr waiver.

(June 27, 1952, e. 477, Title IT, ¢. 8, § 273, 66 Stat. 227; Pub.. 101~ 649
Title 1I; § 201(b), Title V, § 543(&)(10) Nov 99, 1990, 104 Stat., 5014,
B058; PubL 102232, Title 11T, § 306(0)(4)(1)), Dee. 12, 1991, 1[}5 Stat,
1762; Pub.L. 103-416, Title 11, §§ 209(=), 216, 219(p, Oct 25, 1994, 103
Stat. 4312, 4315, 431’7 Puhb.L. 104-208, Div. C Title 111, §§ 3[}8(3)(3),
{e)(13),. 371(b)(8), 'I‘It]e VI, & 671(1))(6), (7), Sept. 30, 1996 11{) Stat
30[}9w616 3008-620, 3009645, 3009-722.) .

HISTORICAL NOTES .
Refe).ences in Text ’

This chapte1 referred to in subsee. (a)(l) was in the ongmal “this
Act”, meaning Act June 27, 1952, ¢. 477, 66. Stat. 163, known as the
Trmmigy atlon and Natmnall[.y Het, Whu:h is clagsified pmnmpa]ly to this
chapter.” Foi éomplete ciasuﬁcatmn see Short Tltle note set out undEI
8 U B.C.A § 1101 and Tables.

Effectlve ‘and Apphcablhty wasmns
1996 Acts. Amendment by section 308 of Div. G of Pub. L 104—208

effective, with certain exceptions and subject to certain transitional

rules, on the first day of the first month beginning more than 180 days
after Sept, 30, 1996, see section 309 of Div. C of Pub.L. 104-208, set out
as a note undel 8 US C.A. § 1101,

Amendment by gection 3’?1(1))(8) of DW C of Pub.L. 104-—208 effectlve
Sept 30, 1996, seé section 371((L) of Div. C of Pub L 104-208, set out
as a note under 8 ULS.0.A; § 1101

Amendment by seetion, G7UbNE), (7) of Div. C of PubL, 104°208
offective as if includéd in the enactment of Pub.L. 108—416, which was
approved Oct. 25, 1994, see section 671(b)(14) of Div. C of Pub.L..
104~—208 “set; ot as & noté under 8 US.C.A/§ 1101,

1994 Acts. Pub.L. 103—416 Title 11, § 20_9{b) Qet, 25, 1994," 108 Stat,
4312, as amended Pub.L. IOtimZGS, Div. G, Title VI, § 671(b)@8), Sept.
30, 1996, 110 Stat. 3009722, provided that: “The amendments made by

" ALIENS AND NATIONALITY -

this section [amending this section] shall apply with lespect to aliens
brought to the United States more than 60 days after the date of
enactment of this Act [Oct. 25, 1994].”

[Amen&ment Ly section 671(b)(8) of Div. C of Pub L. 104-208 effec-
twe as if in¢luded if thé enactment of Pub.L. 103-416, which was’
approved Oct. 25,1994, see section 671(b)(14) of Div. C of FubL.
104208, set out 25 a note under 8 US.C.A. § 110L] -

Amendment by -section 219 of Pub.L. 103-416 effective as if included
in the enactment of the Tmmigration Act of 1990, Pub.L. 101--648, 104
Stat, 4978, which was approved Nov. 29, 1890, except.as othervﬂse
specﬂically i ovided, see section 219(dd) of Pub.L. 103-416, set put as a
note under 8 U.S.C. A § 1101,

1991 Acts. Amendments by sections 302 thlough 308 of PubL

102-232, except as otherwise specifieally provided, effective as if includ-
ed il the ehactment of Pub.L. 101-649, see séction 310(1) of Pub T
102-232; et out as a note'under 8 US.CLA. § 1101,
- 1990 Acts. Amendment by Pub.L. 101-549 effee‘mve as of Nov. 29,
1890, see sectmn 201((1) of PubL 101—649 set out as a note under 8
8. CA. § 1187 :

Amenciment by gection B43(a)(10) of Puh, L 101-649 applicable to

‘acfions taken afier Nov. 29; 1990; see section 543(c) of PubiL. 101—@49 .

sef, out as a nofe undm 8 U S C.A. § 1221

TlanSfEl of Functmns '

For abohtmn of Irnmlg1 atlon and Natu ahzat;on Service, tl ansfe1 of.
functwns, and treatmerit of velated refer ences, see note set out mder 8-
US.CA & 1651.

.

" Beverahility of Provisiens

If any p1ov1510n of Division' € of Pirb.L. 104-208 or the apphcatlon of
such provision to any. person or civeumshances is held to be unconstitu--
tional, the remainder of Division C of Pub.L. 104-208 and the applica-
tion of the: provisions of Division C of Pub.T.. 104-208 to any person ox
cireumstance not to be affected thereby, see section 1(e) of Pub. L
104-208, set out as ] nete under 8 U.S.CLA, § 1101 '

§ 1324, Brmgmg in and halhmmg certain allens :

(a) Criminal penalties
(1)(A) Any person who--

(1) knowing: that a person is an alien, hrings to or attempts
to bring to the United States in any manner whatsoever such
persor 4t a place other than a designated port of entry ov
place other than as designated by the Commissionex, regard-
“Tess of whether such alien has received prior offcial authori-
zation to come io, enter, or reside in the United States and
regardless of any futme official action Whleh may be taken
with respeet, to such alien; '

(i) knowing or in reckless dlslegmd of the fatt that an
“alien has come to, entered, or remains in the United States in
. violation of law, tr ansports, or moves or attempts to trang:
'port or mové such alien within the United States by means of

transportation or othermse, in furtherance of sueh violation
of law;

(iii) knowing or in 1eck1ess dlSlegald of the fact that an
alien has come to, entered, or remaing in the United States in
violation of law, conceals, harbors, or shields from detection,
or attempts to' conceal, hal hot, or shield from détection, such
alen in any place, 1nc1udmg any huﬂdmg or any rieans of
transpor tatlon,

(iv) encourages or mduces an alien to come to, entel or
- reside in the Tnited States, knowmg or in veckless disy egald

For Complete. Annotation. Materials, see United Siates Code Annotated

1254
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IMMIGRATION AND NATIONALITY . 8 §1324 His
of the faet that such coming; to, entry, or yegidenceds.or will . (kan offense done for the purpose of commertial ad- j ‘1

. _ L . vantage or private financial gain, ore- -t .
(W) engages i any’ consbiracy to cominit aniy ‘of thé .7(1_11).'3,11 offense in which the -alien is not;upop_ anqyal
preceding acts, o T . jmmediately brought-and presented to an approyiriate im-
(i d b f:,s H PR f t L d1 “migration officer at a designated port of entry, - ‘
o ) 4ids or abets the commission of any OLEE precoding  po fined under Title 18 and shall’be fmprisoned, in the case
acts, o ol ofa first or. second violation of subparagraph (B)(i), not
shall be punished as provided in subparagraph (B). R more than 10-years, in the cage of a fivstor second violation il
(B)- A person who violates subparagraph (A) shall, for each ~ of subparagraph (B)@ o (B)(i), not less than 8 nor-more W
Jlien in respeet to whom such a Vielation oeeurs— -+ - o than 10 years, and for any othex violation, not less than 5 nor e

(i) in the case of a violation of subparagraph (A)6) or more than 15 ygars. R T

) or i the case of & violation of subparagrabh (AXID, G, ()(A) Any person who, duriiig' iy [2-month period, lnow-
or (iv) in which the offense was done for the purpose of ingly hites for employment; ab ledt 10 individuals withi actual
commercial. advantage or ‘private financial gain, be fined knowledge that the iridividuals are aliend deséribed il subpara-

under Title 18, imprisoned not more thim 10 yeats; or both;  8F aph” (B) shall be fined under Title 18 or imprisoried: for not
v . ] o e mote than byearssor both. = : S Tow
(i) in the case of'a violation of subpa:ragraph (A, (i), i . . e . -
@v), or (v)(ID), be fined under Title 18, imprisoned not- more (B) An alien deseribed in this subparagrdph is an alien
than b years, or bothy .~ - ¢ 7 R who— A .
e s s AN, (), i) is a thovized atien (as defined in. . section
(iii) in the case of a violation' af subparagraph (2@, : (1:}'_ Is an UNAWLROLIEGY S0 N o SR
(i, &%), o (v) during and in rélation fo which the povion, 1324a((@) of this title), and

be in violation of law; or

¢

causes serious bodily injury (as” defined, in geetion’ 1365 of (i), has been brought Into the United States.in violation of
Title 18) to, or places in jeopardy the life of, ariy persot, beé . fhis subsectioin. . . ¢ oo P
fined under Title 18, imprisoned not move than 20 years, of . (4) In the.case of a persow who-has brought aliens into. the
poth; and . TR .. United States in’ violation of this subseection, the sentence

() in theé case of a violation of sibparagraph (A)E), (iD), otherwise provided for may be ineveased by.up to 10 years ifs-
(i), (i), of (v) ‘resulting in the death of any person, be - (A) the offense wWas. part of an engoing commercial organi-
punished by death or imprisoned for any term of years or for _gation or enterprise; N : .

life, fined undex Title 18, or both. ; N S (B) aliens were tfainsﬁqi‘tec'i'm grotips of 10 or move; and

(C) Tt is not a violation-of iclanses * (i) or (iii) of subpara- (C)(3) aliens were fransported 7 n mianner that eéndsn-
graph (A), or of clause (iv) of sublparagraph (A) except Whel""e a .éei'ec)l'(glé?hﬁfvzs};%f ey 1'7 & mannet nab @
person encourages or inditeés an alien to come fo or enter the K () thv e v 'ﬁ' a hf th L o i T to
United States, for a religiohs dengmination having 2 bona fide - 3.5__._1__1,1‘.. ot 9.:-}?.%1?’; Plde%(ﬁ’! ed a life-threatening health 115k 1o
nonprofit, refigions organization in the United States, or the people in the United States. S S

agents or officers of such ‘denomination or organization, to (h) Seizure and forfeiture
encourage, invite, call, -atlow, o enable-an alien who Jis prepent - (1) In general : ot :
in the United States to perforin the yocation of a minister or . ' Any conveyance, including any vessel, vehicle;:or afreraft,

missionary for the denoriination of organization in the United - that-has besn or i being used in the commission of- &
States as a volunteer who is not compensated 5 an employee, - violation of subsection (a); the gross.proceeds of such viola-
notwithstanding the provision. of room, board, travel, medical  tion, and any property traceable- to.:such- tonveyance or
assistance, and other basie ltving expenses, provided the minis- . proceeds, shall be qeized and subject to forfeiture, - L
ter o missjonary has béen a member of the denomination for ‘ . ' o S p
at least one yedr: - S o N _(2) Applicable procedures T
(2) Any person who, knowing of in reckless disregaid of the . - Yeizures and forfeitures under this subsection shail; be
Fact, that an alien hds not réceived priov official authorization to governed by thie provisions of chaptér 46 of Title 18 relating
com@ to, enter, or reside in the United States, brings' to or to civil forfeituves, including section 9814(d) of such- title,
attempts to hring to the United States in dny manner whatso- excépt that such duties as are imposed upon the Secretary of
ever, such alien, Yegardléss: of any official action’ which may  the Treasury under the customs laws deseribed in that

. section ghall be perforined by suchrofficers, agents, and other
persoris ag may ‘be designated for that' purpose by the
Attorney General: ‘ ST

later be taken with respect to such alién shall, for each alien in
respect, to whorl 2 Violatﬁqn of this paragraph Boeurs—
(A) be fined in accordance with Title 18 or fmprisoned not
more than one year, or both; or - . :
(B) in the case of —

3y Prima facie evidence in det_er_min‘ations'of violations
In determining whether violation of subsection (a) has

(i) an offense committed with the intent-or with reason ocenvred, aiy of the following shall be prima faéie evidence
_to believe that the alien uniawfully brought into the United that an alien involved in the alleged violation had not ‘ve-
<" Qtntes will commit an offense against fhe United States or ceived prior official authorization to come to, enter, or reside
- any State-punishable by imprisonment for more than 1 : in the United States or that. such alien had.come to, entered,

year, .or remained in the United States in violation of law:
e 1 —

e
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Federal, State, local, and Native American: tribal governments, as well
as on communities and soelal institutions, inclnding individuals, families,
and businesses within such communities and institutions, and to submit
a.report, net later than two years after. ifs fivst meeting, to the
President, the Congress, State Governors, and Native Americari tribal
governménts containing the Commissfon’s findings and concludions,
together with any recommendations, and forther provided for member-
ship of the Commission, meetings, powers. and duties of the Commis-
sion, contrdets for research with the Advisory Cornmission on Intergov-
ernmental Relations and the National Research Council, definitions,
appropriations, and termination of the Commissien 60 days after sub-
mission of its final report. - :

Priority of State Laws .

Hnactment of this section as not indicating an intént on the part of
the Congress to oceupy the'field in which this section-operates t6 the
exclusion of State or locallaw on the same subject matter, or to relieve

. ahy person of any obligation imposed by any State or local law, see

gection 811 of Pub.L. 91462, set out as'a Priority of State Laws note
undex section 1511 of this title. L

Commission on’the Review of the Natiohal Policy Toward Gam-
bling T S
Sactions 804 to 809 of Pub.L. 91-452 established the Commission on
the Review of the National Poliey Toward Gambling, provided for its
mesabership and compensation of the members and the staff, empow-
aved the Commission to subpoena witnesses and grant immunity,
vequived the Commiission' t6 make a study of gambling in the United
Giates and evisting federal, state, and local policy and practices with
yespeet to prohibition and-taxation of ‘gambling activities and to make a
final report of its findings and recommendations to the President and
to Congress within four years of its establishment, and provided fox its
tevmination sixty days after submission of the final report.

§ 1956. Laundering of nionetary instedments
(a)(1) Whoever, knowing that the property nvolved in a
finaneial transaction replesents the proceeds of some form of
anlawful activity, conducts or “attempts to  eonduct such &
financial transaction which in fact involves the proceeds of
specified unlawful activity— . L
(AXi) with the intent to promote the carrying on of speci-
- fied unlawful activity; or E S
(ii) with intent to engage in conduct constituting a viola-
tion of section 7201 or 7206 of the Internal Revenue Code of
©1986; or C - : :
(B). knowing that the transaction is designed in whole or
in parte— ‘ ' W
¥ (D) to conceal or disgnise the native, the location, the
soiitee, the ownership, or the confrof of the procéeds’of
speeified unlawful activity, or | | ' _
~ " (i1), to avoid a transaction reporting requirement under
" State or Federal law,, ' o
shall be sentencad to a finé of not more than $500,000 or fwice
the value of the property involved in the transaction, whichever

" is greater, or imprisonment for not more thar twenty years, or

botlt..  For purpeseg of this paragraph, a financial transaction
shall be considered to be one involving the proceeds of specified
unlawful activity if it is part of a set of parallel or dependent
transactions, any one of which involves the. proceeds of speci-
fied unlawful activity, and all of iwhich are part of a gingle plan
or arrangement. : : o T
(2) Whoever transperts, transmits, or transfers, or attempts
to transport, transmit, or transfer a monetary instrument or

: CRIMES

Part 1

funds from a place in the United States to or through a place
oiitside the United States or to a place in the United. States
from or through 4 placé outside the United States— =~ ¢
“(A) with the intenf to promote the carrying on of spécified
. unlgwiul activity; or. - o Lo
(B) knowing -that the monetary instrument or funds in-
volved in the transportation, transmission, or transfer répre-
sent the proceeds. of some form of unlawful activity - and
knowing that such transportation, transmission, or transfer is
designed in whole or in part— o S
() tg conceal or disguise the nature, the {ocatiofi, the
source; the ownership, or the control of the proceeds of
specified unlawful activity; or - s
(i) to avoid a transaction reporting requirement, under
State or Federal law, o T
shall be sentenced to a fine of nob more than $500,000 or twice
the value of the monetary instrument or funds involved in the
transportation, transmission, or transfer, whichever is greater,
or imprisonment for niot more than twenty years, or both, For
the' purpose -of the offense deseribed in subparagraph (B), the
defendant’s knowledge may be established by proof that a law
enforcement officer refivesented the matter specified in subpar-
agraph (B) as true, and the defendant’s subseduent statements
or actions indieate that the defendant believed:-such representa-
tions to be true. ) o v .
{3) Whoever, with the intent— , .
~{A) to promote the carrying on of specified unlawiul activi-
ty; - : S
(B) to conceal or disguise the natuve, location, source,
_ ownership, or control of property believed to be the proceeds
of specified unlawful activity; or . i
(C) to avoid a-transaetion reporting. requirement under
State or Federal law, S
conduets or attempts to conduct a financial transaction involv-
ing property represented to be the proceeds of specified unlaw-
ful activity, or property used to conduet or facilitate specified
unlawfal activity, shall be fined under this title or imprisoned
for not more than 20 years, or both. For purposes of this
paragraph and paragraph {2), the term “represented” means
any representation made by a law enforcement officer or by
another person at the direction of, or with the approval of, a
Federal official authorized to investigate or prosecute violations

. of this section.

{b) Penalties.— . S
- (1) In general=~Whoever conducts or atfempts to con-
duet & transaction described in subsection (a)(1) of (a)@), or
* gedtion 1957, or a transpoitation, transmissipn, or transfer
deseribed in subsection (a)(2), is liable fo the United States
for a civil penalty of not more than the greater of— =
(A) the value of the property, funds, or monetary in-
struments involved in the transaetion; or o
- (B) $10,000. - N
(2) Jurisdiction over foreign persons——For. purposes of
adjudicating an action filed or enforeing a penalty ordéred
under this section, the- district conrts shall. have. jurisdiction
_ pver any foreign person, including any financial institutien

authorized under the laws of a foreign country, against-whom
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the action is. brought, if sexvice of process upon the foreign
person is made under the Federal Rules of Civil Procedure

- or the laws of the countly in whlch the. fo1e1gn pelson is
found, and-- :

CA) the foreipn person commlts an offense tmder sub-
“section (a) mvol\nng a firidneial transaction that, ocems in
whole orin part in the United States,

‘(B) the foreipn person converts, to-his or- he1 OWr use,
‘property in which the United: %ates has- an’ ownership
“interest by virtue of the entry of an order of fmfeltme by
- & 'couit of the United States; ot -

. (€) the foreign persdn is a financial mst1tut1011 that
malntams a bank- account: at a ﬁnanmal 1nst1tut10n in the
United States, -
L@ CUl]lt authonty over assets.—A coult may ISSLIE‘. a
,p1 etrial 1est1ammg order or take}any athex act:on necegsary
to ensure that aniy bank ageount or other propes ‘ty held by
" the defendant in thé Umted States i avallable to satlsfy 4
judgment tinder this sectlon . .

RC3) I‘ederal leceivern-_ ]
€4) In general—A: court may appomt a I“edel al Re-

ceiver, in adcordance with subparagraph .(B)-of this para-

- g’i‘ap‘h, to collect, marshal; and take custody, ‘control, and

. possession.of all assets of the.defendant, wherever located,

“to satisfy a civil judgmient under- this subsection, a fozfe1~

" tore judgment under section 981-or 982, or -a. eriminal
sentence under section 1957 ‘or subsectmn (a,) of this
. section, inchading an order of 1estztut10n to any victim of a

.speclﬁed urlawful activity, -

(B) Appmntment and authority. ——-A Fede: 4l Receiver

‘desenbed in subparagrdph (A)= :

" .(i) may be appointed.upon apphcatlon of a Federal

" prosecutor or-a Federal or.State Leg'ulatoa by. the court
having jurisdietion over the defendant in the case;-

(i1) -shall be an officer of the court, sird the powers of

" the Federsl Receiver shall friclude the powery set out in

" section 754 of title 28, United States Code; .and -

: (iii) shail have stand_ing equivalent to that of a Ieder-
al prosecutor for the purpose of submitting requests to
obtain information 1ega1dmg the .assets of Lhe defen—
dant— .

LD from’ the I‘lnanmal Crimes Enfmcement ‘Net-
work of the Department of the Treasury; or

(AN from a foreign country pmsuant to a mutual
legai asgistance treaty, multilateral agreement, or oth-
er arrangement for international law enforcement as-
gigtance, provided that such requests are in aceor-
dance with the pohcles and pr ocedm es of Lhe Attm ney
General, -

(e) As uged in this sectlonm—

(1) the term “knovnng f:hat the pr opel ty lnvolved ina
finanecial transaction represents the proceeds of some-form of
unlawiul actmby means that the person knew the property
invelved in the transaction represented proeeéds from some

form, . though. not necessarily which form,. of activity that -

constitutes a felony under State, Federval, or foreign law,
‘regardless of whether or not such aetmty ia specified in
paragraph (7); oo S e

RACKETEERING
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- {(2) the term “conducts” includes initiating, concluding, or

.participating in initiating, or COncluding a transaction;

(3) the tertn “transaction” mcludes a purchase, sile, loan,
pledge, gift, transfer, delivery, or ‘other dlSpOSltlon and with
respeet to a ﬁnam:lal uistitution ncliides a deposit, withdraw-

‘al, traiisfer between ‘gecounts, exchange of - cuuency, loan,

exténsion of erédit, pmchase or sdle of any stoek, bond,
cextificate of deposﬂ: ‘or other monetary 1nst1ument use of a

_safe deposit box, or any other payment transfer, or delivery
hy, through, orto a financial mstltutlon, by Whatevel means
) ‘effectad;

~{4) the term “fmancml t1 ansaetlon” i’neans (A) a t1 ansac-
tion which-in any way or degree affects interstate or foreign

. COMMETCe: (i)-involving the movement of funds by wire or
.other means or (i) involvihg: one or more monetary instru-

ments, or (iii} involving-the transfer. of title to any real
property, vehicle, wessel; or. &reraft,: or (B) a transaction

- involving: the use of a: financial institution which is engaged
in;.or.the activitiés of which affect,; mtelstate or: fmelgn

eommerce in any way or deg1ee, ‘
(5) the telm monetaly Instruments” means (1) coin or

" currency of the Uhited' States' or of any other tountry,
“travelers’ ‘chécks, pérsonal checks, bank checks, and nioney

" orders, or {ii) mvestment securities o negotiable instru-
“ments, in beared form or other\mse in such f01m tha{, title
thereto passes upon delivery;”

(6) the telm “financial institution” mciudesM-=,, Co
{A) any: “financial mstltutmn, as defined .in seetion
- 5312(a)(2) of title31; Unifed States Code, or the 1(—>gulaw
tions promulgated thel eunder;” and.
(B) any foreign bank, as’ defmed in sectmn 11 of the

. International Banking Act of 1978 (12.U.S.C. 3101);-

(7) the term “specified unlawful activity” means— -
- (A) any act or activily constituting an offense listed in

- section 1961(1) of this title ex¢épt an act which i is mchctable

" under subéhapter I of chaptér 53 of title 31;

* (B) with respect to"a financial transaction occéurring in
whele or in part ifi the United States, an of’fense agamst a
for elgn nation involving— *

(i} the mainifacture, impartation, sale, or dlStl'IbuthI]

- of & controlled substanee (as such term is défined fm the
2 pm poses of the Controlled Substanees' Act); -

- (ii) murder; kldnappmg, Tobbety, extortion, destrue-
tion of pr opeity by means of exploswe 01 ﬁle{ or-a (!l ime
of Violencs (as deﬁned in sectlon 18); T

(i) ﬁaud or any scheme or attempt to deflaud by
or against ‘a fmelgn bank (2% defined i palagmph T of
section 1(b} of the International Banklng Actiof 1978)),
vy bl'lely of a public official, or"the misappropria-
tion, theft, or embezzlement_ﬂf puhhc ﬁmds by or f01 the

 benefit of a publie official;

(v) smuggling o expmt contml ‘violations mvoivmg———'

(I) an iteém contr,o]led on the Umted States Muni-
tions List established nnder. section 38 of tha Arms
Export Gonu ol Aet (22 U S, C 2778) o, '

- (1D an item controlled undel 1egu]atmns undel the
Expmt Admlnisuatlon Regulatmns (15 CI‘R Parts
730-774); - -4 _ i

For. Complete Annotation Materials, see Urited Siafes Code Annotated

826




