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UNITED STATES COURT |OF APPEALS :
JERMEAL WHITE, )
)
Plaintiff-Appellant, )
) ON APPEAL FROM THE UNITED
V. ) STATES DISTRICT COURT FOR
) THE SOUTHERN DISTRICT OF
WARDEN RONALD ERDOS, et al., ) OHIO -
Defendants-Appellees. )
ORDER

Before: LARSEN, NALBANDIAN, and READLER, Circuit Judges.

Jermeal White,'an Ohio prisoner proceeding prp se, appeals the district court’s grant of
summary judgment to the defendants in his civil rights action filed under 42 U.S.C. § 1983. This
case has been referred to a panel of the court that, upon ¢xamination, unanimously agrees that oral
argument is not needed. See Fed. R. App. P. 34(a). For|the reasons that follow, we affirm.

White sued four employees of the Southern Ohio Correctional Facility, his former place of
confinement: Warden -Ronald Erdos, Unit Manager Chief Cynthia Davis, and two John Doe
Correction Officers, later identified as Tyler Parish and Wes Welch. White alleged that on August
17, 2019, a correction officer and a sergeant told him that he'would be moving to another cell.
White told the correction officer that he was afraid and felt “mentally unstable,” and he later told
the sergeant that he did not refuse to “cuff up” for the correction officer. Nevertheless, a cell
extraction team that included Parish and Welch responded to White’s cell “for no reason.” White
agreed to be handcuffed. During his transfer to the other cell, Parish and Welch used excessive

force, snapping White’s “right elbow out [of] place.” Hg¢ was denied medical treatment by a nurse
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force on” White that his right elbow snaps out of place, as he alleged. Given the video and other

evidence of record, White has not shown that there is a genuine dispute of material fact for
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submission of his excessive-force claim to a jury. See id.; Shreve v. Franklin County, 743 F.3d

126, 132 (6th Cir. 2014).
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of Olmsted Falls, 395 F.3d 291, 311 (6th Cir. 2005); see Geboy v. Brigano, 489 F.3d 752, 767 (6th
Cir. 2007).

We therefore AFFIRM the disttict court’s judgment.
ENTERED BY ORDER OF THE COURT

Kelly L. Stgghens, Clerk
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JUDGMENT

On Appeal from the United States District Court
for the Southern District of Ohiio at Cincinnati.

THIS CAUSE was heard on the record from the district court and was submitted on the
briefs without oral argument.

IN CONSIDERATION THEREOF, it is ORDERED that the judgment of the district court
is AFFIRMED.

- : - . . ENTERED BY ORDER OF THE COURT _

Kelly £.. Sfeghens, Clerk
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IN-THE. UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
JERMEAL WHITE, :  Case No. 1:19-cv-1007
Plaintiff, :  Judge Susan J. Dlott
v. . ORDER ADOPTING REPORT AND
:  RECOMMENDATION
RON ERDOS, et al.,
Defendants.

This matter is before the Court on Objections to the Magistrate Judge’s November 30,
2022 Report and Recommendation (Doc. 94) in which she recommended that Plaintiff Jermeal
White's Motion for Sumrﬁary Judgment (Doc. 86) be denied and Defendant Correction Officer
Wes Welch’s Cross-Motion for Summary Judgment (Doc. 90') be granted. For the reasons that
follow, the Magistrate Judge’s Report and Recommendation (Doc. 94) will be ADOPTED.

I.  BACKGROUND?

Jermeal White, a prisoner at the Southem Ohio Correctional Facility (“SOCF") in
Lucasville, Ohio filed this pro se 42 U.S.C. § 1983 action on November 25, 2019 alleging
violations.of his civil rights while in custody. (Docs. 1,27.) White alleges that on August 17,
2019, Corrections Officers Tyler Parish and Wes Welch used excessive force against him when
he was handcuffed and tmnsferre& to different cells. (Docs. 1, 27.) Specifically, “Wes Welch

and Tyler Parish used extreme for{ce) on Plaintiff for no reason, from the cell of unit K2-1, all

- ! Documents 89 and 90 appear to be the same filing. The Court will refer to and cite Document 90.

2 The facts of this case were previously set forth in the Court’s Order Adopting Reports and Recommendations, in
which Correction Officer Tyler Parish’s Cross-Motion for Summary Judgment was granted. (Doc. 84.) The facts
relating to the alleged use of force by Corrections Officer Wes Welch arise from the same cell transfer incident as -

the alleged use of force by Corrections Officer Tyler Parish, for whom summary judgment was gmnted The Court
will repeat much of its prior factual recitation herein.

1
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the way to the hallway on: thewalk 10 segrég n" for “no: explamable reason.” (Doc. 27 at

PagelD 149.) White clalms that “Ww Welch dnslocated Plamttﬂ{’]s right elbow, and Tyler
Parish assisted Welch in the force by trying to break Plaintifi[’]s left elbow and hand forno
reason.” (Id. st PageID 148.) White alleges that he was denied medical attention for his injuries
when the nurse checked on him and, after White told her of his injuries, she walked off. (Doc: 1
at PagelD 11.) Plamtuf’f seeks injunctive relief and monetary damages. (/d. at PageID'12.) -

On March 30, 2022, the Court adopted.the Magisirate Jidge’s Reports and -~
Recominendaﬁqns in which she recommended denying White’s Motion for Summary Judgment -
against Parish and granting Parish’s Cross-Motion for Summary Judgment.> (Doc. 84). In
ruling, the Court found that no-genuingdispugg,oﬁfaétexisted whether White’s Eighth ..~ .~
Amendment rights were viclated when he was escorted by Parish and Welch during acell . :
transfer. (Doc. 84.) The Court found that “White’s version of events—that extreme force was .. -
used against him for the entirety of his escort, causing his right elbow to snap out of plaoe-.—'is :
not plaus_ible when considering the contrary video.evidence, use of force repdrts;*and' medical - -
examinition report.” (/d. at PagelD 565,:)_ The Court also found that White failed to carry his . -
burden that qualified immunity wou{ldAnot apply to Parish, (Id) Thus, only the claims against-
Welch now remain. R

- On April 26, 2022, White moved for summary judgment against Welch, who assisted :
Parish in the same cell transfer and allegedly injured White’s right elbow during the escort. .
(Doc. 86.) On June 22, 2022, Welch responded in opposition and filed a:Cross-Motion for

Summary Judgment. (Docs. 89, 90.) White filed a Response in Opposition onJuly §, 2022,

(Doc.91.)

3 The Court also adopted the Magistrate Judge's recommendation that White’s pro se Motion for Injunctive Relief
be denied. (/d.)
2 k
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A. Noveiiiber 30, 2022 Report and Recommendation

On November 30, 2022, the Magistrate Judgs issued a Report and Recommendation
recommending that W.hité’s Motion forSﬁnmmiyJudgmmt be denied and Welch’s Cross--
Motion for Summiry Judghient bé granted. (Doc. 94.) - She found “no evidence that Defendant
Welch used excessive force against Plaintiff*and that “[t]o the contrary, the ¢vidence establishes
that Plaintiff was cuffed and escorted to another.cell without incident.” (/d: at PagelD 677.) The
Migiéuite Judge found Welch to be entitled f&ji‘xdg!ﬁﬁt‘-& a matter of law with respect to
White’s claims under the Eighth Amendment: She considered Wiiite’s statements that Welch
bent and twisted his right wrist.and arm arid:bent his'arms and hands all the way up his back with
Parish to cause his right elbow to snap out of place. ‘(Sez Doc. 94 at PagelD 675; Doc. 58—1; 58-
2.) However, she found White’s contentions to be unsupported in consideration of the video of
the incident and other evidence. (Doc. 94 at PageID 675.) The Magistrate Judge concluded the
evidence demonstrates White was escorted in “an unremarkable fashion™ and “no force (was)
used in this escort.” (/d. at PagelD 675-76.)' The Magistrate Judge found White failed to
demonstrate a violation of his Constitutional rights, and Welch is entitled to qualified immunity.
(ld. st PagelD6T7) -

White objected to the Magistrate Judge’s Report and Recommendation (Doc.95), and
Welch filed a Resporise (Docs.:95, 96). For the reasons that follow, the Couit will OVERRULE
White’s Objections and ADOPT the Report and Recommendation {Doc. 94).
II. STANDARD OF REVIEW - - :

A. Rule 72(b) -

Magistrate judges are authorized to decide dispositive and non-dispositive matters

D N .

pursuant to 28 U.S.C. § 636 and Rule 72 of the Federal Rules of Civil Procedure. Pursuantto
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Rule 72(b)(2), a party may file “specific written: objeeuons to the proposex 'é':"‘ ndin;
recommendations” of a magistrate judge. The district judge must conduct a de novo review “of
any part of the magistrate judge’s disposition thm has been properly-objected to.” Fed. R. Civ. P.
72(b)(3); see also Baker v. Peterson, 67 F. App’x 308, 310 (6th Cir. 2003). “The district court ’
néed not provide de novo review where the object’ibﬁ‘s are frivolous, conclusive or general.”
Mirav. Marsﬁall, 806 F.2d 636, 637 (6th Cir. 1986) (per curiam) (cleaned up)). - -

“A party's objection should be specific, identify the issues of contention, and ‘be clear
enough to enable the district court to discern those issues that are dispositive and contentious.”
Chapple v. Franklin Cnty. Sheriff’s Officers FCCC I & 2, No. 2:21:cv-05086, 2022 WL -
16734656, at *2 (S.D. Ohio Nov. 7, 2022) (citing Miller v. Currie, 50 F.3d 373, 380 (6th Cir. -
1995)). “When a pleader fails to raise specific issues, the district court §vill consider this to be ‘a
general objection to the entirety of the magistrate report], which] has the same effects as would-a
failure to object.” Id. (quoting Howard v. Sec'y of Health & Hum. Servs., 932 F.2d 505, 509
(6thCir.1991)). = - L |

~ B. Rule56

Federal Rule of Civil Procedure 56 govems motions for suminary judgment. ‘Summary
judgment is appropriate if “there is no genuine dispute as ;o‘ any material fact and the movant is |
entitled to judgment as a matter of law.” Fed. R. Civ: P. 56(a). -The movant has the burden of
showing that no genuine issues of material fact are in dispute. See Matsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp., 475 U.S. 574, 585-587 (1986); Provenzano v. LCI Holdings, Inc.,
663 F.3d 806, 811 (6th Cir. 2011). The movant may support a motion for summary judgment
with affidavits or other proof or by exposing the lack of eviderice on an issue for.which'the

nonmoving party will bear the burden of proof at trial. Celotex Corp. v. Catrett,477U.S.317, .~
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v

322-24 (1986). In responding to-a summary judgment motion, the nonmoving party may not.
supported motion for summary judgment.” Anderson v. Liberty Lobby, Inc.; 477 U.S. 242, 257
(1986).

A court’s task is not “to weigh the evidence and determine the truth of the matter but to
determine whether there is a genuine issue for trial.” Id. at 249. “[Flacts must be viewed in the
light most favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those facts.”
Scott v. H&rris, 550 U.S. 372, 380 (2007) (emphasis added); see also E.E.O.C. v. Ford Motor
Co., 782 F.3d 753, 760 (6th Cir. 2015) (en banc) (quoting Scott). A genuine issue for trial exists
when there is sufficient “evidence on which the jury could reasonably find for the [non-

movant).” Anderson, 477 U.S. at 252; see also Shreve v. Franklin Cnty., Ohio, 743 F.3d 126,

| 132 (6th Cir. 2014) (“A dispute is ‘genuine’ only if based on evidence upon which a reasonable

jury could return a verdict in favor of the non-moving party.”) (emphasis in original).(citation
omitted). “Factual disputes that are irrelevant or unnecessary will not be counted.” Anderson,
477 U.S. at 248. “The court need consider only the cited materials, but it may consider. other
materials in the record.” Fed R.Civ. P. 56(c)(3): -Finally, when cross motions for summary -
judgment have been filed, “the court must consider each motion separately on its merits, since
each party, as a movant for summary judgment, bears the burden to establish both the
nonexistence of genuine issues of material fact and that party’s entitlement to judgment as a
matter of law.” In re Morgeson, 371 B.R. 798, 800-801 (B.A.P. 6th Cir. 2007). -
IIl. - ANALYSIS

White objects to the Magistrate Judge’s Report and Recommendation, but his arguments

are general and lack specificity. He contends that the Magistrate Judge “did not address the facts
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and evidence,-and 1aw” and references Ohio Administrative Code § 5120:9-02 as well as his
statement and exhibits attached to his motion. (Doc. 95 at P..agélD_ 683-84,) He‘.arguﬁjl;&t,it is
only “fair and just” for the Court to conclude that “Defendant{’s] motion for.summary judgment
is wholly untruthful, and wrong in light of OAC. 5120-9-02 at the least.” (/d. at PagelD 684.)
White does not specify how his staterhent, exhibits, or Ohio Admin. Code § 5120-9-20
support his position. Ohio Administrative Code § 5120-9-20 is entitled “Use of force report and
investigation” and governs the procedure following a reported use of force for the Ohio - - |
Rehabilitation and Correction Department. White seems to argue that the fact that a use of force
report was prepared necessarily demonstrates a Constifutional violation. He does not cite any
law that supports this broad position. -~ . e ew
Further, although he references his statement and-evidence, the Magistrate Judge. .- -
carefully considered all evidence as did the Undersigned. ‘In her November 30, 2022 Report and.
Recommendation; the Magistrate Judge reviewed the same evidence the Court considered when
it evaluated summary judgment against Parish. The Undersigned reviewed this evidence.again in
consideration of White’s Objections, which includes the video of the escort of White to two -
different cells (Doc. 58-1), Ohio DepMmt of Rehabilitation and Correction, Deputy Warden
of Operations Review of Use of Force file (Doc. 58-3), and Reports and Medical Exam Reports -
(Doc. 58-3). As compared to when he sought summary judgment against Parish, the only

e\iidentiary difference is that White now cites his own brief and his own new statement. (See

Docs. 85, 86.) The contents of his brief and statement are fairly similar to his other statements . -

and assert that “Defendant Welch and Parish bent [his] arms and hands all the way back up [his]
back for no reason” and that his “right elbow was indeed snapped out of place.” (Doc. 85 at

PageID 582.) White also asserts he told the nurse that he was “not good” following the cell
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transfer and explained his injuries. (/d:) Inher review of this evidence, and most notably, the
video of the incident, the Magistrate Judge concluded that White failed to establish a violation of
his Eighth Amendment rights by Corrections Officer. Welch as the video shows an unremarkable
cell transfer. (Doc. 94 at PagelD 676.) ‘The Undersigned agrees.

" " Although White disagrees with the Magistrate Judge, he fails to cite any portion of the

Report and Recommendation to identify the portion of the ruling he finds problematic or how

" Ohio Administrative Code §75i264§-6§ Eﬁﬁf)—éﬁs hls_posmon .-Ti_le Cdu;t 1s mindful that this is a

pro se action, but parties have “the duty to pinpoint those portions of the magistrate’s report that
the district court must specially consider.”; Mira, 806:F.2d at 637 (quoting Nettles, 677 F.2d at
410). Because White’s objections are not specific and do not ,id.emify’ the issues of contention,
they are are not clear enough for the Court to reyiewmy-parti,cular portion of the record for the
issue of concern that White views as dispositive.. Nonetheless, the Court has reviewed the entire
record and agrees with the Magistrate Judge's conclusions.. White’s objections are
OVER—RULED. See Chapple, 2022 WL 16734656, at *4-(dismissing prisoner’s second and

tenth objections as general objections where they did not state with specificity why the Court

_ should review the Magistrate Judge’s recominendation or pinpoint any legal arguments that are

off the mark). . . cee
IV. CONCLUSION '

For the reasons set forth herein, the Court ADOPTS the Magistrate Judge's Report and
Recommendation that White's Motion for Summary Judgment be denied, Defendant Welch's

Voo
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IN THE UNITED STATES DISTRICT COURT -
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
JERMEALWHITE, . ~ "% CaseNo. 1:19-cv1007 .
Plaintiff, U7 idge Susan ). Dlott
v. T Y ORDER ADOPTING REPORTS AND
| RECOMMENDATIONS
RON ERDOS, et al., o ;
Defendants.

This matter is before the Court on Objections to the Magistrate Judge’s Report and
Recoxpmendgtion recommendigg that Plaintiff Jermeal White’s Motion for Summary Judgment
(Doc. 51) be denied and Defendant Corrections Officer Tyler Parrish’s Cross-Motion for
Summary Judgment (Do_c. 58') be granted and Whitg’s claims against Corrections Ot’ﬁcer Parish
be terminated (Doc. 80). Also before the Court is the Magistrate Judge’s Report and
Recommendation recommending that Plaintiﬁ"é pro se Motion for Injunctive Relief (Doc. 65) be
denied (Doc. 77), to which no objections were filed. For the reasons that follow, the Magistrate

| Judge’s R_eport and Rgcommendatiqns (Docs. 80, 77) will be ADOPTED.
L. BACKGROUND

A. Facts

Jermeal White, a prisoner at the Southern Ohio Correctional Facility (“SOCF”) in
Lucasville, Ohio filed _this pro se 42 U.S.C. § 1983 actioti alleging violations of his civil rights
while in custody. White alleges that on August 17, 2019, C;tecﬁons Officers Tyler Parish and

Wes Welch used excessive force against him when he was handcuffed and transferred to

! Documents 57 and 58 appear to be the same filing. The Court will refer to and cite Document 58.

1
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different cells. (Docs. 1, 27.) Specifically, “Wes Welch and Tyler Parish used extreme for[ce] -
on Plaintiff for no reason, from the cell of unit K2-1; ~a11v‘the way to the hallway on the walk to
segregation” for “no explainable reason.” (Doc. 27 at PageID 149.) ‘White claims that “Wes . :
Welch dislocated Plaintiff]‘Js right glbow,_»and Tyler Parish assisted Welch in the force by trying
to break Plaintifi[’]s left elbow and hand for iio reason.” (/d. at PageID 148.) Whité alleges that
he was denied medical attention for his injuries when the nurse came to check on him and; after *
White told her of his injuries, she walked off. (Doc. 1 at PagelD 11.) . Plaintiff seeks injunctive -
relief and monetary damages. (/d. at PagelD12.):- = - -

B. ProceduralHistory -~ «: s . oo

White initiated this action on Novémber 25, 2019: On Agiil 3, 2020, the undérsi’gnéd“ 3
adopted the Magistrate Judge's recommendation that White's Complaint be dismissed with .~
prejudiée-pur‘suam 028 US.C. §§ 1951 (e)(2)(B) and 1915A(b)(1) with the excéption of White’s
Eighth Amendment claims against Defendant Cynthia Davis and the unidentified John Doe -
officers in their individual capacities. (Doc. 14 at PagelD 84; Doc. 7 at PagelD 55.) -
Subsequently, the Court granted White leave to amend his Complaint to identify previously
unidentified defendants as Corrections Officers Wes Welch and Tyler Pa‘x’ish;.i (Doc. 24; Doc.
27.) On February 11, 2021, the Court adopted the-Magistrate Judge’s redommendation that -/
Davis’s Motion to Dismiss be granted, (Doc. 30, 33.)

On April 28, 2021, White filed a Motion for Sumrmary Judgment against Corrections
Officer Parish. (Doc. 51.) On May 21, 2021, Corrections Officer Parish filed a Responsein -
Opposition to Summary Judgment and Cross-Motion for Summary Judgmient. (Doc. 58.) White

filed a Response in Opposition (Doc. 63), and Corrections Officer Parish filed both a Response

2 Corfections Officer Wes Welch filed an answer on January 7, 2022. (Déc. 76) -

2
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in Opposition (Doc. 66) and a Reply (Doc. 68.) On June 17, 2021, White filed a Motion for

Preliminary Injunction and Temporary Restraining Order (Doc. 65), to which Defendant Parish

filed aR&sponse in Opposition (Doc.-69). - |

C. January 7, 2022 Report and Recommendation
- On January 7, 2022, the Magistrate Judge issued a Report and Recommendation

wcommending that Plaintiff’s pro se Motion for Injunctive Relief (Doc. 65) be denied (Doc. 77).
* White:asserted ini his Motion for Injunctive Relief that he is being harassed and threatened-by -

Defendants and asks the Court to transfer him to another prison. (Doc.65). The Magistrate

Judge found that White failed to establish the necessary elements for injunctive relief, including

likelihood of success on the merits. ,(Doc. 77 at PagelD 518.) Neither party filed objections to

the Magistrate Judge’s Report and Recommendation. Asno Objections have been filed, the -

Report and .Recommendation recommending Plaintifs pro se Motion for Injunctive Reli.ef be

deniah (Doc. 77) is ADOPTED.? - |

D. January 20, ZOZZ»Repdrt and Recommendation
On January 20, 2022, the Magistrate Judge issued a Report and Recommendation

recommending that White’s Motion for Summary Judgment be denied and Defendant Tyler

Parish’s Cross-Motien for-Summary Judgment be granted. (Doc. 80:) The Magistrate Judge

found that Corrections Officer Parish is entitled to judgment as a matter of law with respect to

White’s claims under the Eighth Amendment, because Plaintiff*s contentions are “wholly

unsupported.” (Doc. 80 at PagelD 530.). The Magistrate Judge relied heavily upon the video of

White’s escort to a new cell. (Doc. 58-1; 58-2.) She concludes the evidence demonstrates White

3 On January 7, 2022, the Court received a “letter” asking the undersigned to transfer him to a new prison. (Doc. 78)
The letter was received months after the Magistrate Judge’s Report and Recommendation was issued. -1t does not
raise any specific objections to the Magistrate Judge's Report and Recommendation but merely asks to be
transferred to a new prison. It is therefore denied.

3
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was escorted in “an unremarkable fashion” and F‘ﬁo force [was] used in this escort.” (/d. at
PagelD 531.) The Magistrate Judge alsc found that White failed to demonstrate a violation of .
his Constigpﬁbnal rights, and Corrections Officer Parish -is;-entitled.togqualiﬁéd immunity. (/d. at
PagelD532). . e e b '

White objected to the Magistrate Judge’s Report and Recommeridation. (Doe: 81),and . -
Corrections Officer Parish filed a Response.* (Doc. 82.) For the reasons that follow; the Court -
will OVERRULE White’s Objections and ADOPT the Report and Recommendation (Doc. 80):
II.  LAW . | , o 'f:‘:.vv?-:ﬂ;:- R B E -

. Federal Rule of Civil Procedure 56 governs motions for summary judgment. - Surimary - .
judgment is appropriate if “there is no genuine dispute asto any maeriai fact and the movant is- -
entitled to judgment as a matter of law.”- Fed. R. Civ. P. 56(a): The movant has the burden of -
showiné that no genuine issues of material fact are.in dispute. 'See Matsushita Elec. Indus. Co.;
Ltd. v. Zenith Radio Corp., 475.U.S. 574, 585-587-(1586); Provenzano v. LCI -Holdings; Ic.,
663 F.3d 806, 811 (6th Cir. 2011). :The movant may support a motion for summary judgment
with affidavits.or other proof or by exposing the lack of evidence on anissue for which the
nonmoving party will bear the burden of proof at trial. Celofex Corp. v. Catrett, 471 U.S: 317,
322-24 (19%6). -In responding to.a summary-judgrient:motion; the nonmoving party:may not
rest upon the pleadings but must “present affirmative evidence in order to defeat a propeily - -
supported motion for summary judgment.” Anderson v. Liberty Lobby, Inc., 477U.S. 242,257 *

(1986). A ’ : ! R ‘ RS RN e " T e Lot

4 White filed a Motion to Supplement his Objections (Doc. 83), which the Court denies. The filing is redundant of
arguments already raised. Nothing in the supplement changes the Court’s conclusion that the Report and
Recommendation should be adopted.

4
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A court’s task is not “to weigh the evidence and determine the truth of the mafter but to
determine whether there is a genuine issue for trial.” Jd. at 249. “[F]acts must be viewed in the
light most favorable to the nonmoving party only:if there is a ‘genuine’ dispute as to those facts.”
Scott v. Harris, 550 U.S. 372, 380 (2007) (emphasis added); see also E.E.O.C. v. Ford Motor
Co., 782'F.3d 753, 760 (6th Cir. 2015) (en banc) (quoting Scott). ‘A genuine issue for trial exists
when there is sufficient “evidence on which the jiry could reasonably find for the [non--

' imovait] Anderson; 417 U.8. at 252; see also'Shievé v Franklin Cnty.,'Ohiio; 743 F.3d-126, -
132 (6th Cir. 2014) (“A dispute is ‘genuine’ only if based on evidence upon which a reasonable -
jury could return a verdict in favor of the:non-moving party.”) (emphasis in original) (citation
omitted). “Factual disputes that are irrelevant of'unnecessary. will riot be counted.” Andeison,
477 U.S: at 248; “The court-need consider only the citéd materials; but it may consider other : " -
materials in the record.)’ . Fed. R. Civ. P. 56(c)(3): Finally, when cross motions for summaty -
judgment have been filed, “the court must consider each motion separately. on its mierits, since
each party, as a mbvant for summary judgment, bears the burden to establish both the
nonexistence of genuine issues of material fact-and that party’s entitlement to judgment as a
matter of law.” In-re Morgeson; 371 B.R. 798,:800-01 (B.A.P. 6th Cir. 2007). |
~“Magistrate judges-ar¢ authorized to decidé dispositive and non-dispositive matters -
pursuant to 28 U.S.C. § 636 and Rule 72 of the Federal Rules of Civil Procedure. The district |
judgé must conduct a de novo review of a mag‘istrate.j.udge’s recommendation on a dispositive .
motion. Baker v. Peterson, 67 F. App’x 308, 310 (6th Cir. 2003). “The district court need not
provide de novo review where the objections are frivolous, conclusive or general.” Mira v.

Marshall, 806 F.2d 636, 637 (6th Cir. 1986) (per curiam) (cleaned up).
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IlI. ANALYSIS
- ..‘A.- White’s Objections - - -

White objects to the Magistrate Judge’s'Report.and Recommendation that his Motion for
Summary Judgment be denied and Correction Officer Parish’s Cross-Motion for Suramary
Judgment be granted. White argues the Magistrate Judge “did not ﬁﬂly address the facts of the' :
video camera” and that Comections Officer Parisﬁ and his partner “applied immediate éxtreme
force'when removing Plaintiff from the ffir]st ceil, and Defendant and-his partners-still -+~
proceeded with the extraction force process as they escorted Plaintiff all the way down the [...]
hall-way bending Plaintiff]’s] hands and arms with $o inuch extreme force, to the second cell,”
and to the third cell.” (Doc. 81 at PagelD 536.): He also c‘laims"the medical 't;'ep’Ort'is not -
consistent with the video. -Finally, White atgues that the fact that use of force’réi)orts were .
prepare;l,prov'e that excessive force must have been used in his extraétion. ‘As discussed b'eltyw;' :
White’s arguments lack merit.. - - -

-.B, Eight Amendment Violation

White alleges his Eighth Amendment rights were violated during his cell transfer. As
appropriately cited by the Magistrate Judge, “[t]heEighﬂrAmehdment prohibition on cruel and -
unusual punishment.protects prisoners from thg_f.unnec:;essary.and-4wantoh»ﬁ;inﬂiction of pain.’” -
Barker v. Goodrich, 649 F.3d 428, 434 (6th Cir. 2011) (citing Whitley v. Albers, 475 U.S.312,
319 (1986)). “But not every shove or restraint gives rise to a constitutional violation.” Cordell
v. McKinney, 759 F.3d 573, 580 (6th Cir. 2014) (citing Parrish v. Johnson, 800 F.2d 600, 604
(6th Cir. 1986)). At times, “maintenance of prison‘security and discipline may require that
inmates be subjected to physical contact actionable as assault under common law.” Id. (citing. -

Combs v. Wilkinson, 315 F.3d 548, 556 (6th Cir. 2002)). “Factors to consider in determining
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whether the use of force was wanton and unnecessary include the extent of injury suffered by .an
inmate, ‘the need for application of force, the relationship betweer that need and the amount of
force used, the threat reasonably perceived by the responsible officials, and any efforts made to
temper the severity of a forceful response.’”. Combs, 315 F.3d at 55657 (citing Hudson v..
McMillian, 503.U.S. 1, 7 (1992) (cleaned up)). ..

.. To make out a claim undet' the Efght Amendment, the prisoner must satisfy. both an
objective and subjectlve component J‘CordeII 759 F. 3d at 580 (cmng Sam:ago Vi ngIe, 734
F.3d 585, 590 (6th Cir. 2013)). First, “[t]he sublectnve component focuses on the state of mind
of the prison officials.” Id. (citing Williams.v.: Gurtm, 631.F.3d 380 383 (6thCir. 2011)). We:
ask “whether force was applied in a good-fmth effort to;maintain or restore dtscnplme, or
maliciously and sadistically to cause: harm » Id.(citing Hudson, 503 U.S. at.7). Second, “[t]he
objectlve component reqmres the pam mﬂncted to be ‘sufficiently serious.”” Id. (cltmg Wzllzams,
631 F.3d at 383). Thls component requlres a “contextual” i mvectlgatxon, one that is “responsive
to ‘contemporary standards of deeency.’” Id. (citing Hudson, 503 U.S. at.8). ‘-‘Whnle the extent
of a prisoner’s injury may hetn detamine the emount of force used:by the prison ofﬁcinl, it vis not
dispositive of whethen an Eighth Amendment_fviolation has occurred.” Id. at 58t)-81 “Wlien :
prison-'ofﬁci‘als malicicusly-and sadistically -use‘ffor’ce to eause ha‘nh; coxttetnporaryetendat_'ds of
deeency alweys'am vio_leted ... [wlhether or not'significant injury is evident.” /d. (citing Hudsoh,
503 U.S. at 9).

1. White’s Evidence L T
In this case, the parties take opposite views of what occurred during the extraction team’s
escort of White to a new cell, White maintains fvie his statement's that “extreme” force was used

against him for the entirety of being escorted to two different cells. - He argues the fact that use of

e = A e - e s —pom et
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- force reports were prepared prove this, and he siggests the prison reports 'and/or medical report
describing no injury may have been fabricated. White relies upon two “unsworn Declaration[s]”
in which he describes the events of August 17, 2019. (White Decl. 1, Doc. 51-1; White Decl. 2,
Doc. 63-1.) He describes:.

[E]xtreme force was immediately used against me:for no reason by Tyler Parish
and Wes Welch all the way from the cell to the hallway snapping my right elbow v
out of place and causing serious pain to miy hands and arms. Also Defendant -
Tyler and Welch had mask{s] on covering their entire face so I cannot pin pomt
- - :wlh]ich one-of them snapped -my elbow out [6f] place, but both of them did use -
, very senous extreme for[ce] agamst me m thrs matter for no explamable reason.
(Doc 51-1at PageID 267) He asserts “the use of force reports in this matter are fabncated and
false” and he was “refused medrcal attentron ” (Id ). .He states that the “vrdeo records wrll
completely prove the facts of tlus declaratron and my motton for summary Judgmen » (Id at
PageID268) | - o . .
In respondmg to Defendant’s Cross-Motron for Summary Judgment Whtte submrtted a
second ‘unswom Declaratton," whtch states that “the extractron team for no reason [ ] used
extreme force on me all the way fmm the cell on the walk in the hallway to J3-umt snappmg my
nght elbow out of place » (Doc 63- l at PagelD 451 2) Aﬁer he was searched and dressed
rmmedrate extreme force was apphed on me agam on the walk from 13-3 to J3-4l but before l
was able to enter the cell Defendant placed me on the wall and bent my arms and hands all the
way up to my back » (Id) He claims that “[o]nce l entered the cell I told the staff and the nurse
~ that I think my elbow was snapped out of place ” (Id ) He “told the nurse and staﬁ' my mjunes
who were all standmg in ﬁ'ont of my cell” aﬁer the vxdeo ended (Id )
2. Correction Officer Parish's Evidence ' | |

On the other hand, Correctrons Ofﬁcer Parrsh contends a forced extractron was planned

but because White was cooperative, no force was used in the escort. - In support of this position, -
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Corrections Officer Parish relies upon a video of the escort, which the Magistrate Judge found to
be conclusive on the question of whether excessive force was used. (Docs. 58-1; 58-2).

The undersigned reviewed the thirteen-minute, thirty-second video of the escort of White
to two different cells. (Doc. 58-1.) The video opens with Lieutenant Eaches introducing himself
and the “five-man team” that was designate’d to escort inmate White to a new unit after White
refused multiple‘orders to “cuff up” and move out of his cell. (Doc 58-1:10~:30.%) Frve officers

- and & hurse mtroduce themiselves and state therr role in the extraction: Officer Kirig, riegotiator;
Officer Whitman, shreld Officer Welch, upper leﬁ Ofﬁcer Davis, lower nght, Oﬁioer Justrce
lower leﬁ, and Nurse Hart medical. (Id at 30-1 17 ) Lreutenant Eaches then states the purpose
of the escort was to get Whlte to “cuff up” and ;ﬁ}wé cell locatrons (Id at 1:17))

. ‘The video tracks the extractlon team walkmg down a fhght of stairs and
approachmg Whitein hls cell, Officer King approaches ‘White’s cell and speaks to White
about coming out of hrs cell and bemg handcuffed (Id at1:3 1-2 01.) Whtte appears to
be comphant The rest of the extraction team approaches and stands in front of White’s
cell. An officer yells for Whrte s cell to be opened and Whlte is handcuffed (d. at |
2; 01—3 01, ) Whrte bemg handcuffed is partlally obscured by the location of the camera
and ofﬁcers standmg in fro1t of the oell Whlte is- then escorted by two ofﬁcers up the
stairs. (Id at 3: 15 ) Followmg tlus, the camera shows the ofﬁcers walklng down a
hallway wrth Wlute An officer is statloned at each of thte s elbows There is low
talking and the walk is quxet and uneventful, (/d. at 3:15-5:33.) The group then
approaches a new unit, walks down a stalrway, and Whrte is escorted mto a new cell,

where he is uncuffed (ld.at7: 15—8 12, ) Whlte is stnp-searched whlle unhandcuffed

5 All time estimates are approximate based upon the undersigned's review of the video.

9
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and in the new cell and then given new clothing to change into, at which point he changés
clothing and shows no indication of any injury to his elbow. White is compliant with
officers’ ordérs.” (/d. at 8:12-9:46.) White is then re-handcuffed by officers from outside *
of the cell. (/d. at 9:46-10:35.) White’s cell open and he is esébrtéd"upétaifs'; with
officers again at each-elbow. (/d. at 10:35-11:20.)  The extraction team and White then” -
travel down a stairwell, through a hallway and to White’s new cell, where Whiteis *~ + =
handcuffed outside the:cell and his hands.aré tield upwards behind his back. (/d, at
11:20-12:20.) An officer checks the cell; dnd White i§ then éscorted into hisheﬁ" cell.
(d. 2t 12:30.) The cell door closes and Nurse Hart dpproaches the cell and asks, “You
good?” to which White appears to give an affirmative responsé; (/4. at 12:37)) The -~ - " &
video concludes. . i e |

In addition to the video, Coitections Officer Parish also relies upon'the Ohio +«: = '
Department of Rehabilitation and Cotrection, Deputy Warden of Operations Review of
Use of Force file. (Doc. 58-3 #t PagelD 392-417.) Reports and Medical Exam Reports* -
were prepared by Corrections Officers Whitman, Davis, Parish, Welch, Justice, Cooper,
Kim, Lieutenant Eaches, and Nurse Hart in response to the escort.- (/d.) Corrections. . " .""
Officers Whitman and Davis each described White as compliant after the extraction team: ..
arrived. (Doc. 58-3-at PageID 397-400.) ‘In her Medical Exam Report, Nurse Hart
stated of White: “Pt. states ‘I'm fine, no injuries’. States ‘No’ when asked if any’ " -
treatment was needed[.]” (/d. at PageID 409.) =« -

C 30 Amalysis: o e e e
Based on the evidence before it, White’s position that extreme force was used against . -

him for the entirety of his escort cannot be believed by a reasonable jury. The video shows an

10
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uneventful cell transfet_' and the undersigned witnessed no evidence of force. The videois -
objective evidence that disproves “extreme force” was used against White for the entirety of his
escort. Although at times the view of White is obstructed, the audio is clear the entire time, and
there is no evidence of distress from White at any time. He does not cry out, yell, or complain of
pain. He is compliant and cooperative.»,thite shows no sign of injury when he demonstrates he
can move his arms/elbow when he changes clothing for:his strip search at the second cell. White
also indicates that he is fine when the nurse approaches his cell at the conclusion of éxtraction.
The other record evidence also demonstrates this escort involved no use of force.

Reports describe White as compliant and Nusse Hart-reported. White stated he had no injuries
and did not need medical treatment. To the extent'he believes documents were forged, he has .
submitted no evidence to support that theory. Thus, despite the limitations of the video, it
certainly negaté White?S'statemeﬁt that extreme force was used on his for his entire escc;rt, and
there is no evidence undermining the credibility of the use of force reports prepared by Officers
and the nurse at the prison.., - PPN S A R TN

Although self-serving testimony, such as White’s declarations in this case, can create a
genuine dispute of material fact, they fail to do so where they are “blatantly and demonstrably
false.” Davisv. Gallagher; 951-F.3d 743, 750 {6th Gir.-2020) (citirig Scott, 550 U.S. 4t 380 -
(2007) (holding that a court, when determining whether there is a genuine dispute of material
fact in a case, may ignore testimonial evidence when it is “blatantly contradicted” by video -
;,vidence; see also CenTya, Inc. v. Estrin, 538 F.3d-402, 419 (6th Cir. 2008) (citing Street v. J.C.
Bradford & Co., 886 F.2d 1472, 1480 (6th Cir, 1989) (assuming as true on summary judgment
the nonmoving party’s version of events unless that version is “totally implausible™)).

O
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Here, the Court was presented with competitive narratives. But upon close inspection, no
genuine dispute of facts exists. White’s version of events-—that extreme force was used against
"him for the entirety of h,is. escort, causing his right elbow.to snap out of place—~-is-not plausible
when considering the contrary video evidence, use of force reports, and medical examination- .-
report. ‘Thus, the un'dersigned agrees with the Magistrate Judge‘sﬂeten‘nination that “[t]here is
no force used in this escort[,]” and White failed-to establish his Eighth Amendment rights were - .
violated. '(Doc. 80 at PageID 531.) -~ *. .. Lo ten rw e e
. C.Qualified Immunity - . iv oo oo s
The Court also agrees that Corrections Officer Parrish is entitled tb qualified immunity, -

and White failed to carry his burden that qualified immunity would not apply. The doctrine of -
qualified immunity shields government officials from civil damages provided that their conduct
does not violate ‘“clearly established statutory or.constitutional rights of which a reasonable . .
person would have known.” Pearson v. Callahan, 555 U.S. 223, 231.(2009) (quoting Harlow v.
Fitzgérald, 457 U.S. 800, 818 (1982)). Qualified immunity provides immunity from suit, not
simply a defense to liability. ' /d, To determine whether qualified immunity applies, courts apply
a two-pronged test: (1) do the facts alleged, taken iﬁ the light most favorably to the party alleging
the injury, estabhsh a v:olatlon ofa constxtutxonal right; and (2) was the right clearly: &stabhshed
at the time of the injury? Sauczer V. Katz 533 U.s. 194 200-01 (2001), overruled on other
grounds, Pearson, 555 U.S. 223. “An answer of yes to both questions defeats qualified
immunity, while an answer of ‘no’ to either question results ina grant of qualified immunity.”
Haley v. Elsmere Police Dep't, 452 F. App’x 623, 626 (6th Cir. 2011). Courts can exgmine
either issue first based on which path will best facilitate the fair and efficient disposition of the

case before it. Pearson, 555 U.S. at 242. Although qualified immunity is an affirmative defense,

12
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“the burden is on the plaintiff to demonstrate tkat the official{] [is] not cntitled to qualified
immunity.” _Silbers(éin-v;.Ciq_v of Payton, 440 F.3d 306. 311 (6th Cir. 2006). Thus, the plaintiff
bears the burden of proving both elements of the Saucier test. See Chappell v. City of Cleveland,
585 F.3d 901, 907 (6th Cir. 2009)... R TR
. Afterreviewing all evidence in this case! the undersigned agrees with the Magistrate -

Judges coticlusion that the evidence does not establish. Corrections Officer Parish used excessive
force agdinst White when he was escorted to a riew cell. Thus, Whitc failed to establish'a”
violation of his Constitutional rights. As such, Corrections Officer Parish is entitled to qualified
immunity: . SN ERE SR s v B D T VAP
IV. CONCLUSION . .. -0 memil ooy coe 00 e e

v j:‘ For-the reasons set forth heteiny the Cotirt ADOPTS the Magistrate Judge’s Report and
Recommendation denying White’s pro se Motion for Injunctive Relief. (Doc. 77.) The .éouﬁ _
OVEI'{RUL;'ES White’s Objections (Doc. 81) and ADOPTS the Magistrate Judge's Report-and
Recqmméndati‘on_ that White’s Motion for Summary Judgment be denied and Defendant Parish’s
Cross-Motion for Summary Judgment be granted and White’s claims against Defendant P;’u‘i'sh ,
beterminated (Dic. 80).

. IT1S'SOORDERED: . -

Judge Susan J. Dlott \
nited States District Court

- Dated: . /74

13
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

JERMEAL WHITE, Case No. 1:19-cv-1007
Plaintiff,
Dlott, J.
VS Bowman, M.J.

WARDEN RON ERDOS, et al.,

Defendants.

REPORT AND RECOMMENDATION
This civil action is now before the court on Plaintiff's motion for summary judgrﬁent
(Doc. 86) and Defendant Corrections Officer Welch’s cross motion for summary judgment.
(Doc. 90) and the Plaintiffs responsive memoranda. (Doc. 91).
I. Background and Facts
Jermeal White, a.n inrhate in the custody of Ohio Department of Rehabilitation and .
Correction (DRC), alleges that on August 17, 2019, while incarcerated at the Southern
Ohio Correctional Facility (SOCF), Corrections Officer Welch used excessive force
against him. According to the complaint, Defendant Welch “used so much extreme fdrce”
on Plaintiff “for no reason at all.” (Doc. 1, Complaint, Pageld# 5). Then, according to
Plaintiff, he “was refused medical attention.” (Id. at Pageld# 6). When Plaintiff was “in a
| néw cell on constant watch after the uée of force, the nurse and S.R.T came to [his] cell,
Plaintiff told the nurse his injuries, the nurse just walked off.” (Id.). Plaintiff is seeking a
prison transfer by way of a permanent injunétion and cbmpensatory damages in fhe

amount of $400,000.00 against each defendant jointly and severally. (d. at Pageld# 11).
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I

The incident was captured on video by a planned use of force videographer,
Corrections Officer Cooper, it is thirteen minutes and thirty seconds long. (Doc. 58, Ex.
A; SOCF DCSF4959). In the video, Lieutenant Eaches opens by giving a brief of the
situation to the videographer—detailing that this was a planned use of force to extract
Plaintiff from his cell. (Doc. 58, Ex. A; SOCF DCSF4959 00:00-00:31). The extraction
team then introduces themselves. and specifies their role in the extraction—Corrections
Officer King, negotiator; Corrections Officer Whitman, shield; Corrections Officer Parish,
upper right; Defendant Welch, upper left: Corrections Officer Davis, lower right;
Corrections Officer Justice, lower left; and Nurse Hart, medical. (Id.,Ex. A; SOCF
DCSF4959 00:31-1:12). Lieutenant Eaches then comes back into-the video frame to
describe what is planned for this extraction. (id., Ex. A; SOCF _DCSF4959 1:12-1:22). The
extraction team then walks to Plaintiffs cell. (Id., Ex. A; SOCF DCSF4959 10:22-1:39).
Corrections Officer King, the niegotiator, speaké to Plaintiff and asks if he is going to
comply with orders to move cells to which Plaintiff states he will be compliant. (Doc. 58,
Ex. A; SOCF DCSF4959 1:39- 1:56). Plaintiff is then cuffed by members of the extraction
team. (Ex. A; SOCF DCSF4959 1:56- 2:V56).

Following his removal from his cell, there is a largely unremarkable escort of _
Plaintiff to a different cell by the extraction team. (Doc. 58, Ex. A: SOCF DCSF4959 2:56-
7:39). Plaintiff is then uncuffed, strip searched, and given different clothing. (Doc. 58, Ex.
A: SOCF DCSF4959 7:39-9:35). Plaintiff is theh cut;fed and escorted to a third cell. (Doc.
58, Ex. A; SOCF DCSF4959 9:35- 11:34). Plaintiff is placed outside of the third cell and
uncuffed while a member of the extraction team searches the third cell. (Doc. 58, Ex. A;

SOCF DCSF4959 11:34-12:34). Nurse Hart then approaches the cell door and asks
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Plaintiff if he needs medical attention; Plaintiff denies medical attention. (Doc. 58, Ex. A;
SOCF DCSF4959 13:19-13:25). Lieutenant Eaches concludes the video of the planned
use of force. (Doc. 58, Ex. A; SOCF DCSF4959 13:25-13:30).

Il. Analysis

A Standard of Review

Federal Rule of Civil Procedure 56(a) provides that summary judgment is proper
“f the movant shows that there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law.” A duspute is “genuine” when “the
evidence is such that a reasonable jury could return a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, ?48 (1986). A court must view the evidence
and draw all reasonable inferences ih favor of thehonmoving party. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). The moving party has the
burden of showing an absence of eviderice to support the non-moving party’s case.
Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986).

Once the moving party has met its burden of production, the non-moving party cannot
rest on his pleadings, but must present significant probative evidence in support of his
complaint to defeat the motion for summary judgment. Anderson v. Liberty Lobby, Inc.,
477 U.S. at 248-49. The mere existence of a scintilla of evidence to support the non-
moving party’s position will be insufficient; the evidence must be sufficient for a jury to
reasonably find in favor of the nonmoving party. /d. at 252. |

B. Applicable Law

As. detailed above, Plaintiff asserts that Corrections Officer Welch used excessive

force against him in violation of his rights under the Eight Amendment. The Eighth
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Amendment prohibition on cruel and unusual punishment protects prison inmates from
the “unnecessary and wanton infliction of pain.” Barker v. Goodrich, 649 F.3d 428, 434
(6th Cir. 2011) (quoting Whitley v. Albers, 475 U.S. 312, 319 (1986)). An Eighth
Amendment excessive force claim has both a subjective and an objective component.
Cordell v. McKinney, 759 F.3d 573, 580 (6th Cir. 2014). The subjective component
focuses on “whether force was applied in a good faith effort to maintain or restore
discipline, or malicio.usly and sadistically to cause harm.” Id.; see also Hudson v.
McMillian, 503 U.S. 1, 6, 112 S. Ct. 995 (1992). In making this inquiry, the Court must
cons’ider the need for the use of force; the relationship between that need and the type
and amount of the force used; the threat reasonably perceived by the ofﬁcial; and the
ei(tent of the injury inflicted. Hudson, 503 U.S. at 7; Whitley v. Albers, 475 U.S. 312, 320
(1986).

On the other hand, the objective component of an Eighth Amendment excessive
force claim requires that a plaintiff's injury or pain be “sufficiently serious” to offend
“contemporary standards of decency.” Cordell, 759 F.3d at 580; Williams, 631 F.3d at
383. As the Supreme Court of the United States haé stated, not “every malevolent touch
by a prison guard gfveS risg to a federal éause of ‘actiOn,”'Hudson, 503 U.S. at 9-10;
Rafferty v. Trumbull Cty., 915 F.3d 1087, 1094 (6th Cir. 2019). Rather, the Eighth
Amendment protects prisoners only from that conduct which is “repugnant to the
conscience of mankind” and excludes “de minimis uses of physical force.” Wilkins v.
Gaddy, 559 U.S. 34, 37-38 (2010) (quoting Hudson, 503 U.S. at 8-10). In addition, this
Court has recognized how the Sixth Circuit gives deference to prison officials using force

in maintaining institutional discipline and sécurity. See, e.g., Anderson v. Lawless, S.D.
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Ohio No. 2:17-cv-1057, 2017 U.S. Dist. LEXIS 209814, at *17 (Dec. 21, 2017) (citing
Combs, 315 F.3d at 556-57). On occasion, the maintenance of prison security and
discipline may ’re‘quire that inmates be subjected to physical contacts actionable as
assault under the common law. Pelfrey v. Chambers, 43 F.3d 1034, 1037 (6th Cir. 1995).
“Because prison officials must make their decisions in haste, under pressure, and
frequently without the quury of a second chance, we must grant them wide-ranging
deference in the adoption and exectition of policies and practices that in their judgment
are needed to preserve internal order and discipline and to maintain institutional security'.”

Combs, 315 F.3d at 557.

C. Defendant Welch is entitled to judgment as a matter of law with respect to
Plaintiff's claims under the Eighth Amendment

In his motion for summary judgment, Plaintiff claims, inter alia, that while he was
being escorted to another cell, “extreme force was used against Plaintiff for no reason by
Defendant Welch.” (Doc. 86 at 4). Plaintiff further asserts “Defendant Welch applied
extreme force by escorting Plaintiff by his right wrist and right arm, bending and twisﬁng
_ Plaintiff's wrist and arm” while Corrections Officer Parish did the same to Plaintiff's left
arm. (Id. at 5). S_peciﬁcally, Plaintiff contends Welch and Parish “bent Plaintiffs arms and
hands all the way up his back” snapping Plaintiff's right elbow out of place. (ld. at 6).
Plaintiff states he did not cry or complain, because he did not want to make matters worse.
(Id). When asked for medical attention, Plaintiff states he responded affirmatively. (Id. at
7). However, Plaintiff's contentions are wholly unsupported. |

Defendant Welch asserts that there was no use of force in this matter. He further
asserts that the video and declarations demonstrate that élaintiff White was escorted in

| an unremarkable fashion. (Doc. 90, at 11; SOCF DCSF4959). The undersigned agrees.
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As noted above, Plaintiff was escorted to a different cell by the extraction team.
(Doc. 58, Ex. A; SOCF DCSF4959 2:56-7:39). He is then uncuffed, strip searched, and
given different clothing. (Doc. 58, Ex. A; SOCF DCSF4959 7:39-9:35). Following this,
Plaintiff is cuffed and escorted to a third cell. (Doc. 58, Ex. A; SOCF DCSF4959 9:35-
11:34). Plaintiff is placed outside of the third cell and uncuffed while a member of the
extraction team searches the third cell. (Doc. 58, Ex. A; SOCF DCSF4959 11:34-12:34).
Plaintiff is then placed in th_e third cell, his hands are uncuffed, and the cuff port is closed
and locked. (Doc. 58, Ex. A; SOCF DCSF4959 12:34-13:19). Nurse Hart then approaches
the cell door an‘d asks Plaintiff if he needs medical attention; Plaintiff denies medical
attention. (Doc. 58, Ex. A; SOCF DCSF4959 13:19-13:25). Lieutenant Eaches concludes
the video of the planned use of force. (Doc. 58, Ex. A; SOCF DCSF4959 13:25-13:30.

Nothing distinguishes this case from the claims against Defendant Parish, whose
motion for summary judgment was granted by the Court. There is no force used in this
escort. (Doc. 58, Ex. C; U of F Report, p.8, 15). As such, according to Defendants, at no
point during the escort does Plaintiff complain of pain, nor does he ask for medical
attention after he is placed in the third cell. Indeed, when asked by Nurse Hart if he
needed medical attention, Plaintiff denied that he did. (Id.; Ex.C; U of F Report, p.18, 24).

In light of the foregoing, the undersigned finds that Plaintiff failed to establish any

violation of his Eighth Amendment Rights. According, Defendant Welch is entitied to

judgment as a matter of law in this regard.
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D. Qualified Immunity

Assuming Plaintiff has met his burden of establishing a violation of his Eighth
Amendment rights, which hé has not, Defendant Welch is entitled to qualified immunity.
The purpose of qualified immunity is to provide governmental officials with the ability
“reasonably [to] anticipate when their conduct may give rise to liability for damages.”
Davis v. Scherer, 468 U.S. 183 (1984). Thus, a governmental ofﬁéial performing
discretionary functions will be entitled to qualified immunity unless his actions violate
“clearly established statutory or constitutional rights of which a reasonable person would
have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 2738 (1982). A
governmental official is entitled to immunity if the facts alleged do not make out a violation
of a.constitutional right, or if the alleged constitutional right was not clearly established at
the time of the defendant's alleged misconduct. Pearson v. Callahan, 555 U.S. 223, 129
S. Ct. 808 (2009). Once a defendant has raised the defense of qualified immunity, the
plaintiff bears the burden of proof to show that the defendant is not entitled to that defense.
See Garretson v. City of Madison Heights, 407 F.3d 789, 798 (6th Cir. 2005).

Here, as detailed above, there is no evidence that Defendant Welch used
excessive force against Plaintiff. To the contrary, the evidence establishes that Plaintiff

~was cuffed and escorted to another cell without incident. As such, Plaintiff has failed to
establish a violation of his constitutional rights. Accordingly, the undersigned finds that

Defendant Welch is immune from Plaintiff's claim against him.
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lil. CONCLUSION
In light of the foregoing, IT IS RECOMMENDED THAT Plaintiffs motion for
summary judgment (Doc. 86) be DENIED; Defendant Welch’s cross motion for summary
judgment (Doc. 90) be GRANTED; and Piaintiffs claims against Defendant Welch be
TERMINATED and this case be CLOSED.
s/Stephanie K. Bowman

Stephanie K. Bowman
United States Magistrate Judge
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NOTICE

Pursuant to Fed. R. Civ. P. 72(b), any party may serve and file specific, written
objections to this Report & Recommendation (“_R&R”) within FOURTEEN (14) DAYS after
being served with a copy thereof. That period may be extended further by the Court on
timely motion by either side for an extension of time. Al objebtions shall specify the
portion(s) of the R&R objected to, and shall be accompanied by a memorandum 6f law in
su‘ppori of the objections. A party shall respond to an opponént’s objections Within
FOURTEEN DAYS after being sefved with a copy of those objections. Failure to make
objections in accordance with this procedure may forfeit rights on appeal. See Thomas

v. Arn, 474 U.S. 140 (1985); United States v. Walters, 638 F.2d 947 (6th Cir. 1981).



