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Before: GILMAN, BUSH, and NALBANDIAN, Circuit Judges.

Toran V. Peterson, a Michigan prisoner proceeding pro se, appeals the district court’s
judgment dismissing his claims against several defendants in his civil rights action against state
prison and medical officials. Peterson also moves to join another defendant, Dr. Ravindra
Polavarapu, as a party to this appeal. This case has been referred to a panel of the court that, upon
examination, unanimously agrees that oral argument is not needed. See Fed. R. App. P. 34(a).

In his complaint, Peterson alleged that Polavarapu, a Michigan Department of Corrections
(“MDOC”) psychiatrist, increased his dosage of Haldol, an antipsychotic medicine, against his

inwoccecky

wishes. A short time later, Polavarapu informed Peterson that he would be involuntarily treated
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with liquid Haldol in response to reports that he was not taking all his medication. Peterson
claimed that the liquid Haldol caused muscle tightness, itching, shaking hands, difficulty
breathing, and difficulty swallowing. He alleged that he reported these side effects to medical
staff, but Polavarapu “did nothing” in response. Peterson claimed that he attempted to overdose
on aspirin to avoid taking Haldol.

On February 11, 2020, Peterson filed a grievance against Polavarapu for retaliation,
falsifying documents, and corruption. The grievance ultimately proved unsuccessful. On
February 13, Peterson attended a hearing about Polavarapu’s involuntary-treatment request before
a committee consisting of psychiatrist Esmaeil Emami, psychologist Christopher Zimmerman, and
mental health professional Katherine Zell. The committee agreed with the involuntary-treatment
request, and that decision was upheld by Jennifer Zaha, the director of the MDOC’s mental health
program.

On May 5, 2020, Peterson filed a grievance about the hearing, alleging that the committee
did not investigate the matter before ruling. Peterson also claimed that h.e was refiling a February
15 grievance about which he never received a response. The MDOC denied this allegedly refiled

grievance as untimely. Peterson appealed that decision through the prison grievance system

without success.

Peterson then filed this action under 42 U.S.C. § 1983 against Polavarapu; the committee
members, Emami, Zimmerman, and Zell; Zaha; and MDOC Director Heidi Washington. He
asserted several constitutional and state-law claims against Polavarapu. He claimed that Emami,
Zimmerman, and Zell violated his Eighth and Fourteenth Amendment rights by failing to
investigate the facts at his hearing. He asserted that Zaha and Washington violated his
" constitutional rights and committed state-law torts by having a policy not to investigate facts in
documents at involuntary-treatment hearings and by allowing Polavarapu to lie at the hearing.
Finally, he claimed that Zaha violated his due-process rights by denying his appeal of the
committee’s decision. Peterson sought money damages and an injunction ordering the MDOC to

develop a policy that requires an investigation of the facts used in involuntary-treatment hearings.
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963 F.3d 539, 540 (6th Cir. 2020). To avoid dismissal, “a complaint must contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on its face.”” Igbal, 556 U.S.
at 678 (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544,570 (2007)).

To the extent that Peterson sought injunctive relief against the MDOC, the district court
did not err in holding that such a claim is barred by the Eleventh Amendment. See Thiokol Corp.
v. Dep’t of Treasury, State olf Mich., Revenue Div., 987 F.2d 376, 381 (6th Cir. 1993) (holding that
Eleventh Amendment immunity “bars all suits, whether for injunctive, declaratory or monetary
relief, against the state and its departments”). To the extent that Peterson, as he argues on appeal,
sought injunctive relief against Washington and Zaha in their official capacities, the Eleventh
Amendment would not bar relief. See WCI, Inc. v. Ohio Dep 't of Pub. Safety, 18 F.4th 509, 514
(6th Cir. 2021) (citing Ex Parte Young, 209 U.S. 123, 152 (1908)).

Nevertheless, the district court did not err in granting summary judgment on Peterson’s
claims against Emami, Zimmerman, Zell, Zaha, and Washington because he did not properly
exhaust his administrative remedies. The Prison Litigation Reform Act (“PLRA”) requires
prisoners to exhaust their available administrative remedies before suing in federal court. See
42 U.S.C. § 1997¢e(a); Woodford v. Ngo, 548 U.S. 81, 93 (2006). We review de novo a district
court’s grant of summary judgment based on a prisoner’s failure to exhaust administrative
remedies. Risher v. Lappin, 639 F.3d 236, 239 (6th Cir. 2011). Summary judgment is appropriate
in this context only if the defendants “establish the absence of a ‘genuine dispute as to any material
fact’ regarding non-exhaustion.” Id. at 240 (quoting Fed. R. Civ. P. 56(a)).

To satisfy the PLRA’s exhaustion requirement, a prisoner must “complete the
administrative review process in accordance with the applicable procedural rules.” Woodford, 548
U.S. at 88. Such rules “are defined not by the PLRA, but by the prison grievance process itself.”
Jones v. Bock, 549 U.S. 199, 218 (2007). A Michigan prisoner exhausts his administrative
remedies by timely proceeding through a three-step grievance process. See MDOC Policy
Directive 03.02.130; Mattox v. Edelman, 851 F.3d 583, 590-91 (6th Cir. 2017). At Stepl, a

prisoner must “attempt to resolve the issue with the staff member involved within two business
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days” and, if unsuccessful, file a grievance within five business days. MDOC Policy Directive
03.02.130 J Q (eff. date Mar. 18, 2019). At Step II, a prisoner may appeal the denial of the Step I
grievance to the warden or other appropriate official. /d., { DD. At Step III, a prisoner may appeal
the Step II denial to the MDOC’s Grievance and Appeals Section. Id., { HH.

Peterson contends that there is no difference between a misconduct appeal and an appeal
from an involuntary-treatment-hearing committee, and therefore that he was not required to file a
grievance about the hearing. But he offers no authority for the contention that challenges to
involuntary-treatment-committee hearings are not addressed under the normal MDOC grievance
procedure. Peterson also argues that the MDOC does not permit prisoners to file a grievance about
the content of an MDOC policy or procedure, but he is incorrect: a prisoner may do so when the
complained-of policy or procedure is specifically applied to him. MDOC Policy Directive
03.02.130 9 J.8.

To the extent that Peterson argues that his grievance was late because he never received a
receipt and had to refile it, his argument is meritless. Although Peterson claimed that he had to
refile his grievance because the MDOC did not notify him that it had received his original
grievance, that would not excuse his obligation to complete the grievance process. MDOC policy
provides that, if a prisoner does not receive a timely response at Step I or II, he “may forward the
grievance to the next step of the grievance process within ten business days after the response
deadline expired.” MDOC Policy Directive 03.02.130 | U. Pursuing the next step in the grievance
| process is required insofar as “[pJroper exhaustion” requires “compliance with” the MDOC'’s
“critical procedural rules.” Woodford, 548 U.S. at 90. Therefore, Peterson was still obligated to
pursue the grievance process, even if he did not receive a response to his grievance.

Lastly, Peterson moves to join Polavarapu to this appeal. Peterson successfully moved the
district court to issue a final, appealable judgment under Rule 54(b) before all his claims were
resolved, and the court limited that judgment to his claims against all defendants except
Polavarapu. See Peterson, 2021 WL 5298101, at *3. Peterson appealed that judgment only, and

he did so before the district court entered judgment on his remaining claims against Polavarapu.
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Peterson has since filed a notice of appeal from that later judgment, and Case Number 22-1813
has been opened in this court. Thus, he may pursue his appeal regarding his claims against

Polavarapu in that case.

For these reasons, we DENY Peterson’s motion to join and AFFIRM the district court’s

judgment.

ENTERED BY ORDER OF THE COURT

Kelly L. Sephens, Clerk
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OPINION AND ORDER
GRANTING SUMMARY JUDGMENT [45]

Plaintiff Toran Peterson, an inmate confined to the Michigan Department of
Corrections (“MDOC”), filed a pro se complaint against Defendant Ravindra
Polavafa_pu, an MDOC psychiatrist. ECF 1. Plaintiff claimed Defendant violated his
First, Eighth, and Fourteenth Amendment rights. Id. at 4-5. Plaintiff also alleged
various Sjcate law claims—intentional infliction of emotional distress, willful and
wanton misconduct, gross negligence, abuse, and neglect of mental health. Id. The
Court dismissed every claim against Defendant except for the First Amendment
retaliation claim and the Fourteenth ‘Amendment due process claim. ECF 27, PgID
304-05. Defendant moved for summary judgment on the remaining claims. ECF 45.
Plaintiff opposed the motion. ECF 50. For the following reasons, the Court will grant

summary judgment to Defendant.!

1 Because Plaintiff is a pro se prisoner, the Court need not hold a hearing. E.D. Mich.
L.R. 7.1(H(1).
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BACKGROUND

Plaintiffs claims arise from Defendant’s involuntary treatment order that
required Plaintiff to take Haldol, an antipsychotic medication used to treat
schizophrenia. See ECF 1. During the first appointment, Defendant evaluated
Plaintiff. ECF 45-1, PgID 475-79. Defendant noted that Plaintiff had “severe
thoughts of self-harm and audio hallucinations,” had been diagnosed with paranoid
delusions, and hoarded medication. Id. at 476. Defendant concluded that Plaintiff met
the criteria for schizoaffective disorder and changed Plaintiff's diagnosis accordingly.
Id. During the same visit, nursing staff informed Defendant that Plaintiff was
refusing his antipsychotic medication. Id. at 478; As a result, Defendant noted that
“[i]f he meets the criteria for [an involuntary treatment order] it will be considered.”
Id.

On January 30, Jonathon Forgiel, a limited license psychologist, evaluated
Plaintiff. Id. at 481-84. Forgiel reviewed Plaintiff's medical records and observed that
- when Plaintiff refused his antipsychotic medication, he had a history of attempted
suicide, disorganized speech, threats, and assaults. Id. at 483.

That same day, Defendant performed a comprehensive psychiatric evaluation
on Plaintiff. Id. at 485. Defendant noted that Plaintiff had continued to refuse his
antipsychotic medication. Id. Defendant offered to provide Plaintiff with alternative
medication options, including Haldol. Id. Plaintiff declined. Id. As Defendant put it,

“[because] this inmate is dangerous to [himself] and is unable to function normally in
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the unit[,] it has been decided by [medical staff] to panel this inmate for [involuntary]
treatment.” Id. at 486.

Plaintiff told Defendant on January 30 that he had planned to file a Prison
Rape Elimination Act (“PREA”) complaint against him. ECF 50, PgID 617. Sometime
after the January 30 evaluation, Defendant learned that Plaintiff had indeed filed a
PREA complaint and that MDOC was investigating. ECF 45-2, PgID 542.

A few days later, Plaintiff attempted suicide by swallowing fifty-three aspirin.
ECF 45-1, PgID 488. Forgiel later conducted a suicide risk assessment on Plaintiff.
Id. at. 498—95. During the assessment, Forgiel informed Plaintiff that paneling for an
involuntary treatment order had begun before Plaintiff's suicide attempt. Id. at 499.
He also advised Plaintiff that the paneling process would continue. Id. On the same
day, Defendant noted that Plaintiff was supposed to be paneled for the involuntary
treatment order that day, but given Plaintiff's hospitalization from the suicide
attempt, the paneling was postponed. Id. at 500.

The next week, Plaintiff filed another grievance against Defendant for
“retaliation[,] falsifying documents, and corruption.” ECF 19-2, PgID 254. MDOC
denied Plaintiff's grievance at Step I, II, and III in the appeals process. Id. at 246-54.

Two days later, both Plaintiff and Defendant attended the involuntary
treatment order hearing. ECF 1, PgID 3. At the hearing, Plaintiff questioned
Defendant. Id. Although Defendant answered some questions, Defendant allegedly
refused to answer others. Id. Plaintiff also maintained that Defendant lied about

Plaintiffs medical diagnosis in retaliation for the grievances Plaintiff filed against
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him. Id. The panel ultimately approved the involuntary treatment order. Id. Plaintiff
eventually appealed the panel’s decision. ECF 1, PgID 8. The MDOC Mental Health
Programs Director designee promptly denied the appeal. Id.

LEGAL STANDARD

The Court must grant a summary judgment motion “if the movant shows that
there is no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a). A moving party must point to
specific portions of the record that “it believes demonstrate the absence of a genuine
issue of material fact.” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Once the
moving party has met its burden, the non-moving party may not simply rest on the
pleadings but must present “specific facts showing that there is a genuine issue for
trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)
(emphasis omitted) (quoting Fed. R. Civ. P. 56(e)).

A fact is material if proof of that fact would establish or refute an essential
element of the cause of action dr defense. Kendall v. Hoover Co., 751 F.2d 171, 174
(6th Cir. 1984). A dispute over material facts is genuine “if the evidence is such that
a reasonable jury could return a verdict for the nonmoving party.” Anderson v. Liberty
Lobby, Inc., 477 1U.5. 242, 248 (1986). When considering a summary judgment motion,
the Court must view the facts and draw all reasonable inferences “in the light most
favorable to the non-moving party.” 60 Ivy St. Corp. v. Alexander, 822 F.2d 1432, 1435

(6th Cir. 1987) (citations omitted).
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In this case, Plaintiff’s verified complaint carries “the same force and effect as
an affidavit” for summary judgment purposes. El Bey v. Roop, 530 F.3d 407, 414 (6th
Cir. 2008) (citing Lavado v. Keohane, 992 F.2d 601, 605 (6th Cir. 1993)). “[Flor
inferences, thoughts, and opinions to be properly included in a Rule 56 affidavit, they
must be premised on firsthand observations or personal experience, and established
by specific facts.” Giles v. Univ. of Toledo, 214 F.R.D. 466, 469 (N.D. Ohio 2007)
(collecting cases).

DISCUSSION

“The only remaining claims are the First Amendment retaliation and
Fourteenth Amendment due process claims against Polavarapu.” ECF 27, PgID 304
(citation omitted). The Court will grant summary judgment on each claim in turn.

I. First Amendment Retaliation

To start, a plaintiff must establish three elements for a First Amendment
(retaliation claim: “(1) the plaintiff engaged in constitutionally protected conduct;
(2) an adverse action was taken against the plaintiff that would deter a person of
ordinary firmness from continuing to engage in that conduct; and (3) the adverse
action was motivated at least in part by the plaintiffs protected conduct.” Handy-
Clay v. City of Memphis, 695 F.3d 531, 539 (6th Cir. 2012) (quotation omitted).
Defendant does not dispute the first element. ECF 45, PgID 450. The Court will grant
summary judgment based on the third element.

The Court must liberally construe a pro se litigant’s pleadings. Haines v.

Kerner, 404 U.S. 519, 520-21 (1972) (per curiam). The complaint claimed that

§ ot



Defendant had retaliated by “changing my diagnosis due to the fact that I filed a
grievance against him.” ECF 1, PgID 4. Plaintiff later clarified that the grievance was
the PREA grievance. ECF 50, PgID 617.

“If the defendant can show that he would have taken the same action in the
absence of the protected activity, he is entitled to prevail on summary judgement.”
Maben v. Thelen, 887 F.3d 252, 262 (6th Cir. 2018) (citation omitted). Defendant
changed Plaintiffs diagnosis on January 6. ECF 45-1, PgID 476. Defendant did not
" become aware that Plaintiff had filed a PREA grievance until sometime after January
30. ECF 45-2, PgID 542. Because Plaintiff's diagnosis changed well before Defendant
learned about the PREA grievance, the diagnosis is not a retaliatory action.

Yet Plaintiff responded that the “[m]ental [hlealth [r]ecords were ‘clearly
changed.” ECF 50, PgID 616. In support, Plaintiff pointed to the January 30
document from Defendant that noted “[a]s he meets the criteria [for] [s]chizoaffective
disorder it will be changed.” Id. at 617; see also ECF 45-1, PgID 486. According to
Plaintiff, the diagnosis change was “really done on Feb. 7, 2020, then back dated after
being served.” ECF 50, PgID 617. Plaintiff also stated that “it will be changed
represents present tense meaning, it hasn’t been changed to date.” Id. at 617 (cleaned
up). |

Despite those arguments, Plaintiffs claim fails. Although Plaintiff filed a
verified complaint, Civil Rule 56(c)(4) provides, “[a]n affidavit or declaration used to
support or oppose a motion must be made on personal knowledge [and] set out facts

that would be admissible in evidence.” Federal Rule of Evidence 602 also provides,
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“[a] witness may testify to a matter only if evidence is introduced sufficient to support
a finding that the witness has personal knowledge of the matter.” Because Plaintiff
lacks personal knowledge, see generally ECF 50, that the “[m]ental [h]ealth [r]ecords
were ‘clearly changed,” id. at 616, his bare allegation cannot create a genuine issue
of material fact. See 10B Charles Alan Wright & Arthur R. Miller, Federal Practice
and Procedure § 2738 (4th ed. 2022) (internal footnotes omitted) (explaining that
“ultimate or conclusory facts and conclusions of law ...cannot be utilized on a
summary-judgment motion.”).

Next, Plaintiff's argument that “will” meant that Defendant had not officially
changed the diagnosis and did so only in retaliation, ECF 50, PgID 617, is conclusory.
“Conclusory statements unadorned with supporting facts are insufficient to establish
a factual dispute that will defeat summary judgment.” Alexander v. CareSource, 576
F.3d 551, 560 (6th Cir. 2009) (citation omitted). Plaintiff has provided no supporting
facts to show that “will” in the January 30 document meant that Defendant did not
officially change the diagnosis until after he found out Plaintiff filed a PREA
grievance. After all, documents from before January 30 show that Defendant already
diagnosed Plaintiff with schizoaffective disorder. See ECF 45-1, PgID 480. All told,
Plaintiff's reading of “will” cannot create a genuine issue of material fact. See Lewis
v. Philip Morris Inc., 355 F.3d 515, 533 (6th Cir. 2004) (noting that conclusory
statements supported by “speculation, conjecture, or fantasy” cannot survive

summary judgment) (citation omitted).
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In sum, Plaintiff's protected conduct did not motivate Defendant’s conduct. The
Court will thus grant summary judgment to Defendant on the First Amendment
retaliation claim.
II. Due Process

Plaintiff alleged that Defendant lied and refused to answer his questions
during the involuntary treatment order proceeding, and thus violated his Fourteenth
Amendment right to due process. ECF 1, PgID 4. Defendant first urged the Court to
find that because Plaintiff did not respond to the due process arguments, Plaintiff
has abandoned the claim. ECF 51, PgID 629-30; see Brown v. VHS of Mich., Inc., 545
F. App’x 368, 372 (6th Cir. 2013) (“[A] plaintiff is deemed to have abandoned a claim
when a plaintiff fails to address it in response to a motion for summary judgment.”)
(collecting cases). Indeed, Plaintiff did not respond to the due process claim, see ECF
50, and thus the claim is abandoned. But, for thoroughness, the Court will grant
summary judgment on the Fourteenth Amendment claim because Defendant did not
violate Plaintiff's due process rights during the involuntary treatment proceeding.

Prisoners possess “a significant liberty interest in avoiding the unwanted
administration of antipsychotic drugs under the Due Process Clause of the
Fourteenth Amendment.” Washington v. Harper, 494 U.S. 210, 221-22 (1990)
(collecting cases); see also Cruzan ex rel. v. Mo. Dep’t of Health, 497 U.S. 261, 278
(1990) (“[A] competent person has a constitutionally protected liberty interest in

refusing unwanted medical treatment.”).
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Even so, “the Constitution does not prohibit the State from permitting medical
personnel to make the decision [to administer antipsychotic drugs] under fair
procedural mechanisms.” Harper, 494 U.S. at 231 (citation omitted). Thus, the Court
must determine whether the procedural mechanisms in the MDOC Policy Directive
04.06.183 satisfied Plaintiff's right to procedural due process. See Harper, 494 U.S.
at 228 (holding that the policy’s Written protections must satisfy procedural due
process for a procedural due process claim to succeed).

The Directive allows prisons to involuntarily treat prisoners if “a psychiatrist’s
certificate [is] executed which states whether the prisonei" is mentally ill,” the
psychiatrist concludes that the prisoner “is a present danger to himself [] or to others,”
“the prisoner refuses treatment,” and the psychiatrist orders “involuntary
administration of psychotropic medication pending the convening of a Hearing
Committee.” ECF 54-4, PgID 570 YYQ-R. The Directive also outlines several other
requirements. For instance, the prisoner has a right to attend the hearing. Id. at 571
9X. The prisoner can present evidence and witnesses and may cross-examine
witnesses. Id. And the prisoner can appeal the committee’s decision to the Director of
the Corrections Mental Health Program and can appeal the Director’s decision to the
State circuit court. Id. §DD.

The Directive satisfies procedural due process requirements. Plaintiff attended

the hearing, cross-examined Defendant, and appealed the committee’s decision. See
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generally ECF 1.2 Plaintiff has failed to allege any facts that show he was denied the
protections in the Directive. See generally id. For that reason, the Court will grant
summary judgment to Defendant on the Fourteenth Amendment claim. See George
v. Kenison, No. 1:22-cv-125, 2022 WL 1222657, at *6 (W.D. Mich. Apr. 26, 2022)
(“[TThe MDOC policy [04.06.183] . . . satisfies procedural due process.”).
CONCLUSION

Plaintiff's response brief requested that the Court afford him leave to amend
his complaint to add Angela Holman as a defendant, to compel Defendant to turn
over a tape recording of the involuntary treatment hearing, and to reinstate his
already-dismissed State law claims. ECF 50, PgID 618.

The Court will first deny the request to amend the complaint. See Campbell v.
Univ. of Louisville, 862 F. Supp. 2d 578, 583 (W.D. Ky. 2012) (quotation omitted)
(collecting cases) (“A plaintiff may not amend his complaint through arguments in
his brief in opposition to a motion for summéry judgment.”).

Because the Court already denied Plaintiffs motion to extend time for
discovery, ECF 44, and discovery has already concluded, the Court will deny the
request to compel Defendagt to turn over the tape recording. See Pittman v. Experian

Info. Sols., Inc., 901 F.3d 619, 642 (6th Cir. 2018) (quotation omitted) (“A district court

2 Defendant’s simple refusal to answer Plaintiff's questions does not create a due
process violation. To be sure, Plaintiff had the opportunity to question Defendant and
Plaintiff could have even used Defendant’s refusal to answer questions to bolster his
case on appeal.
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may properly deny a motion to compel discovery where the motion to compel was filed
after the close of discovery.”)

What is more, the Court has already denied Plaintiff's motion to reinstate his
Eighth Amendment and State law claims. ECF 34. Plaintiff has not presented new
arguments for those claims, see generqll;l ECF 50, and so the Court will deny the
request.

Last, the Court will also deny Plaintiff leave to appeal in forma pauperis
because he cannot take an appeal in good faith. See 28 U.S.C. § 1915(a)(3).

ORDER

WHEREFORE, it is hereby ORDERED that the summary judgment motion
.[45] is GRANTED.

IT IS FURTHER ORDERED that leave to appeal in forma pauperis is
DENIED.

This is a final order that closes the case.

SO ORDERED.

s/ Stephen J. Murphy, III
STEPHEN J. MURPHY, III
United States District Judge

Dated: July 27, 2022

I hereby certify that a copy of the foregoing document was served upon the parties
and/or counsel of record on July 27, 2022, by electronic and/or ordinary mail.

s/ David P. Parker
Case Manager

11
Yy
14 ot 2]



