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QUESTIONS PRESENTED FOR REVIEW 

 1. Is procedural due process violated regarding the 

constitutional requirement of a meaningful or effective appeal of right 

under Evitts, Griffin and Douglas, where the reviewing court does not 

address and rule on its merits each dispositive issue raised? 

 
 2. Does a State’s failure to follow its own appellate rules, as 

under Issue 1, entail a due process violation cognizable on direct appeal 

where the federal ruling sought will not necessarily imply the invalidity 

of a conviction, sentence, or length or conditions of confinement? 
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LIST OF PARTIES TO THE PROCEEDING 

 All parties appear in the caption of the case on the cover page of 

this petition.  

 

CORPORATE DISCLOSURE STATEMENT 

 No corporations are involved in this case. 

 

PROCEEDINGS IN STATE 
AND FEDERAL COURT 

 The 222nd State District Court of Deaf Smith County, Texas, 

entered a judgment of conviction against your petitioner in State v. 

Howard, docket number CR-2020I-108, entered March 31, 2022.  Please 

see appendix to this Petition, Exhibit iv(d). 

 The Seventh Court of Appeals of Texas affirmed the convictions in 

cause number 07-22-00323-CR, styled Howard v. State, 665 S.W.3d 120 

(Tex.App. – Amarillo 2023, pet. ref’d), on October 24, 2023.  Appendix, 

Exhibit i.  This is the judgment sought to be reviewed.  A motion for 

rehearing noting the omission from the court of appeals’ opinion was 

denied without opinion on November 27.  Appendix, Exhibit iii(c). 
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 The Texas Court of Criminal Appeals subsequently denied 

discretionary review in cause number PD-856-23, styled Howard v. 

State (unreported) with one judge dissenting, on February 14, 2024.  

Appendix, Exhibit ii.  This petition ensued. 
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JURISDICTION 

 1. On October 24, 2023, the Seventh Court of Appeals of Texas 

affirmed the conviction and sentence (Appendix, Exhibit i) without 

addressing your petitioner’s first and most crucial state-law issue: 

 The statute regarding aggravated sexual assault of a 
disabled person has no explicit scienter requirement regarding 
the disability.  Yet case law concludes that this is a nature-of-
conduct offense – one in which the culpable mental state applies 
to each of the offense’s essential elements.  Does a guilty verdict 
require proof that the defendant knew of the complainant’s 
disability? 

 
The Seventh Court of Appeals’ opinion is the judgment sought to be 

reviewed here.  On November 2, 2023, your petitioner filed a motion for 

rehearing noting the omission, (Exhibit iv), which was denied without 

opinion on November 11, 2023 (Exhibit ii). 

 3. On December 6, 2023, your petitioner filed a petition for 

discretionary review to the Texas Court of Criminal Appeals (Appendix, 

Exhibit iv) and a supplement a week later (Exhibit iv(c), but on 

February 14, 2024, the petition was refused (Exhibit ii).   

 4. No motion for extension of time was necessary for this 

Petition. 

 5. No reliance on Rule 12.5 is made. 
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 6. The Court is empowered to review cases via “writ of 

certiorari granted upon the petition of any party to any civil or criminal 

case.”  28 U.S.C.A § 1254(1) (West 2023).  Jurisdiction for Question 1 is 

conferred by the Texas courts’ affirmance despite the asserted due 

process violation under the Fourteenth Amendment to the United 

States Constitution.  Jurisdiction for Question 2 is conferred by Skinner 

v. Switzer, 562 U.S. 521, 532, 131 S.Ct. 1289, 179 L.Ed.2d 233 (2010) (“a 

state-court decision is not reviewable by lower federal courts, but a 

statute or rule governing the decision may be challenged in a federal 

action”), the cases cited there, and the progeny of Skinner. 

 

THE CONSTITUTIONAL PROVISION INVOLVED  
 

All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 

 
U.S. Const., amend XIV, § 1 (West 2023). 
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STATEMENT OF THE CASE 

 Your petitioner was convicted of two counts of aggravated sexual 

assault of a disabled person.  The first federal question raised herein is 

whether the Due Process Clause was violated by the Seventh Court of 

Appeals’ refusal to rule on the main dispositive issue your petitioner 

raised despite its inclusion in an appeal of right, even when the 

omission was pointed out in the motion for rehearing there.  Please see 

Appendix, Exhibits i, iii & iv(a).  The issue was then raised as Ground 

for Review 4 in your petitioner’s petition for discretionary review to the 

Texas Court of Criminal Appeals.  Please see Appendix, Exhibit iv(b).  

But the Court of Criminal Appeals refused discretionary review, 

although one judge voted to grant it.  Please see Appendix, Exhibit ii.  

The second federal question raised here is whether the principles of 

Skinner v. Switzer, 562 U.S. 521, 532, 131 S.Ct. 1289, 179 L.Ed.2d 233 

(2010) (that a state’s violation of its own law, after being raised in an 

action under 42 U.S.C. §1983, can be a violation procedural due process 

violation) also apply when raised on direct criminal appeal where the 

federal ruling sought would not necessarily invalidate a conviction, 

sentence, or length or conditions of imprisonment. 
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REASONS FOR ALLOWANCE OF THE WRIT 

Question 1 

 A state court has decided “an important federal question in a way 

that has not been, but should be, settled by this Court.”  The decision 

also directly conflicts with one issued by a United States district court 

and arguably with “relevant decisions of this Court.”  Sup.Ct.R. 10(c).   

 States need not provide appeals of right to criminal defendants.  

McKane v. Durston, 153 U.S. 684, 687, 14 S.Ct. 913, 38 L.Ed. 867 

(1894).  But where a State does permit appeals “of right,” then “the 

procedures used in deciding appeals must comport with the demands of 

the Due Process” Clause.  Evitts v. Lucey, 469 U.S. 387, 393, 105 S.Ct. 

830, 83 L.Ed.2d 821 (1985), citing Griffin v. Illinois, 351 U.S. 12, 18-19, 

76 S.Ct. 585, 100 L.Ed. 891 (1955).  Douglas v. California, 372 U.S. 353, 

83 S.Ct. 813, 91 L.Ed.2d 811 (1963) holds infirm situations in which an 

“indigent, where the record is unclear or the errors are hidden, has only 

the right to a meaningless ritual, while the rich man has a meaningful 

appeal,” id. at 358, and Evitts strongly implies an appeal of right is to 

be an “’adequate and effective’ appeal,” 469 U.S. at 893 (emphasis 

added).  And most crucially:  



12 
 

issues of due process are implicated when a defendant is denied 
an adequate opportunity to pursue his appeal, fails to receive an 
adjudication on the merits, or is treated differently in such a way 
as to stifle the pursuit of a meaningful appeal. 

 
Acosta v. Giambruno, 326 F.Supp.2d 513, 524 (S.D.N.Y. 2004).  Your 

petitioner asserts he was not afforded a true appeal of right, because 

the state court of appeals charged with hearing his appeal refused even 

to contemplate the first and most critically dispositive issue he raised. 

 The Court has previously recognized this due process right would 

be meaningless if indigent defendants can be denied trial transcripts, 

Griffin, 358 U.S. at 13-14, or if they are not afforded constitutionally 

effective counsel, Evitts, 469 U.S. at 393.  Due process is similarly 

denied if a court of appeals, in affirming a conviction or sentence on an 

appeal of right, may do so without addressing each dispositive claim 

raised, i.e., an adjudication “on the merits” under  Acosta, 326 F.3d at 

524.   

 Accordingly, the due process guarantee enacted by Griffin and 

Evitts should logically be extended to require a decision on the appeal’s 

merits, as Acosta has interpreted Evitts.  The alternative is permitting 

an appeal of right to be, in the words of Douglas, a “meaningless ritual.”  

372 U.S. at 358. 
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Question 2 

 A state court has also decided “an important federal question in a 

way that has not been, but should be, settled by this Court,” in a way 

that arguably conflicts with this Court’s rulings.  Sup.Ct.R. 10(c). 

 At least regarding an action under 42 U.S.C. § 1983, in rare cases 

a procedural due process claim may be successful due to a State’s 

failure to follow its own laws, particularly where the federal ruling the 

litigant seeks regarding the propriety of a § 1983 action would not by 

itself impugn any part of the state-court judgment in question; 

If a federal plaintiff “present[s] [an] independent claim,” it is not 
an impediment to the exercise of federal jurisdiction that the 
“same or a related question” was earlier aired between the 
parties in state court. 
 
…Skinner does not challenge the adverse CCA decisions 
themselves; instead, he targets as unconstitutional the Texas 
statute they authoritatively construed … a state-court decision is 
not reviewable by lower federal courts, but a statute or rule 
governing the decision may be challenged in a federal 
action.  Skinner's federal case falls within the latter category. 
 
…They could proceed under § 1983, the Court held, for they 
sought no “injunction ordering . . . immediate or speedier release 
into the community,” and “a favorable judgment  [would] not 
'necessarily imply the invalidity of [their] conviction[s] or 
sentence[s],' ” 

 
Skinner, 562 U.S. at 532-4 (brackets in original) (int. citations omitted). 

This principle should apply on direct appeal of criminal cases, as well as 

https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=5cc35692-5aa0-4819-a24d-be8a54f0a0dd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A52B7-KY11-F04K-F184-00000-00&pdcontentcomponentid=6443&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&pdpinpoint=PAGE_530_1100&prid=7e90147e-aa79-4e66-885d-80c02595591a&ecomp=2gntk
https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=5cc35692-5aa0-4819-a24d-be8a54f0a0dd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A52B7-KY11-F04K-F184-00000-00&pdcontentcomponentid=6443&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&pdpinpoint=PAGE_530_1100&prid=7e90147e-aa79-4e66-885d-80c02595591a&ecomp=2gntk
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in § 1983 actions.  An appeal of right is, after all, more crucial than 

collateral civil litigation to a defendant convicted in state court – such 

an appeal may be the sole chance to claim errors of state law and 

procedure, in addition to raising any constitutional errors.  

 Your petitioner’s petition for discretionary review – please see 

Appendix, Exhibit iv(b) – was timely filed but ultimately refused by the 

Texas Court of Criminal Appeals.  Your petitioner there and in a timely 

supplement, Appendix, Exhibit iv(c), raised the precise substance of his 

Question 1 not only as deprivation of due process but also as the failure 

to follow the applicable state rule to your petitioner’s detriment: 

Written Opinions 
  
 The court of appeals must hand down a written opinion 
that is as brief as practicable but that addresses every issue 
raised and necessary to final disposition of the appeal 

 
Texas Rules of Appellate Procedure 47.1.  The federal ruling your 

petitioner seeks here – mere remand to the Seventh Court of Appeals of 

Texas so the first dispositive state-law issue raised there can be decided 

on its merits to fulfill Rule 47.1 – would scarcely impugn the invalidity 

of your petitioner’s conviction, sentence, or length or conditions of 

confinement, and thus permissible under  Skinner, 562 U.S. at 534. 

https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=5cc35692-5aa0-4819-a24d-be8a54f0a0dd&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A52B7-KY11-F04K-F184-00000-00&pdcontentcomponentid=6443&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&pdpinpoint=PAGE_530_1100&prid=7e90147e-aa79-4e66-885d-80c02595591a&ecomp=2gntk
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PRAYER 

 Your petitioner Ronald Lee Howard therefore prays, on this the 

eighth day of May, 2024, that the Court grant certiorari and, on hearing 

the case, reverse and remand the cause to Texas’ Seventh Court of 

Appeals to address the ignored issue, or order all relief the Court may 

deem appropriate. 

Respectfully submitted, 
 
 /s/ John Bennett 
 John Bennett 
 2607 Wolflin Avenue #106 
 Amarillo, Texas 79109 
 (806) 282-4455 
 Fax: (806) 398-1988 
 email: AppealsAttorney@gmail.com 
 Texas State Bar No. 00785691 
 Attorney for the Petitioner 
 
 
 

WORD COUNT 

 The undersigned hereby certifies that this entire Petition contains 

2,391 words. 

 /s/ John Bennett 
 John Bennett 
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PROOF OF SERVICE 

 This is to certify that a true and correct copy of the above Petition 

for Writ of Certiorari was served by email on Chris Strowd, Esq., Deaf 

Smith County Assistant District Attorney, and on the Post-Conviction 

Division of the Office of the Texas Attorney General, both on May 8, 

2024. 

 /s/ John Bennett 
 John Bennett 
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