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DIVISION ONE
JIHAD A.SPANN, ) No. ED110550
)
Appellant, ) Appeal from the Circuit Court
) of the City of St. Louis
vs. ) 2022-CC10450
)
STATE OF MISSOURI, ) - Honorable Steven R. Ohmer
)
Respondent. ) Filed: September 26, 2023

Jihad A. Spann (“Movant”) appeals the judgment denying his Rule 29.15' motion for

post-conviction relief following an evidentiary hearing. We affirm.
| BACKGROUND

In August 2016, the State jointly charged Movant and two co-defendants for their
involvement in an incident which resulted in Victim’s death. Movant was tried by a jury and
found guilty of murder in the first degree (Count I) and armed criminal action (Count II). The
court sentenced Movant to life without the possibility of parole for Count I and 100 years of
imprisonment for Count II, with the sentences to run consecutively. Movant filed a direct
appeal, and this Court affirned Movant’s convictions and scnténccs in State v. Spann, 604

S.W 3d 852 (Mo. App. ED. 2020).

! All further references to Rules are to Missouri Supreme Court Rules (2020), which was the version of the rules in
effect at the time Movant’s pro se motion for post-conviction relief was filed on December 1, 2020.

"Appendix A."



Movant then filed a timely pro se Rule 29.15 motion raising thirty-seven claims for post-
conviction relief. Appointed counsel later filed a timely amended Rule 29.15 motion containing
“four claims for relief. The motion court subsequently held an evidentiary hearing on Movant’s
amended motion, where Movant personally addressed the court and raised the issue of alleged
abandonment by post-conviction counsel. Thereafter, the motion court entered a judgment
denying Movant’s amended motion and issuing findings of fact and conclusions of law. This
appeal followed.?

II.  DISCUSSION

Movant raises four points on appeal. Movant's first three points on appeal contend the
motion court erred in denying his amended motion for post-conviction relief because the court
failed to conduct an independent inquiry into Movant’s alleged abandonment claim. Movant’s
fourth point on appeal argues the motion court erred by failing to issue findings of fact and
conclusions of law on all claims raised by Movant’s pro se motion.
A. Standard of Review

Our Court reviews the denial of a Rule 29.15 motion for post-conviction relief only to
determine if the findings of fact and conclusions of law of the motion coﬁn are clearly erroneous.
Rule 29.15(k); McCoy v. State, 431 S.W.3d 517,520 (Mo. App. E.D. 2014). Findings and
conclusions are clearly erroneous if, after a review of the cntifc record, we are left with the
definite and firm impression that a mistake has been made. McCoy, 431 S.W.3d at 520. This

Court presumes the motion court’s findings are cormrect. Id.

2 To avoid unnecessary repetition, additional facts relevant to each of Movant’s points on appeal will be set forth in
Sections I1.B. and 11.C. of this opinion.



B. Movant’s First Three Points on Appeal

Movant’s first, second, and third points on appeal similarly contend, for various reasons,
that the motion court erred in failing to conduct an independent inquiry into the issue of alleged
abandonment by post-conviction counsel. The first point on appeal claims post-conviction
counsel’s alleged failure to “meet with” Movant prior to filing the amended motion raised a
presumption of abandonment.® In his closely related second point on appeal, Movant claims
post-conviction counsel failed to comply with the requirements of Rule 29.15(¢), which raised a
presumption of abandonment. Additionally, Movant’s third point on appeal claims the record in
this case raised a presumption of abandonment when post-conviction counsel failed to file a
motion to amend the motion court’s judgment denying post-conviction relief after Movant raised
the issue of abandonment.

1. Analysis of Movant’s Alleged Abandonment Claim

The Missouri Supreme Court has unambiguously defined the limits of the abandonment
doctrine, stating “that while the precise circumstances constituting abandonment naturally may
vary, the categories of claims of abandonment long have been fixed.” Bartonv. State, 486
S.W.3d 332, 338 (Mo. banc 2016) (cmphaéis in original). “[T]he claim of abandonment by post-
conviction counsel has been limited to two circumétanccs —~ when post-conviction counsel: (1)
takes no action with respect to filing an amended motion or (2) is aware of the need to file an

amended motion but fails to do so in a timely manner.” Id. at 334 (emphasis in original). “[T]he

3 The record in this case is ambiguous as to whether Movant’s claim regarding post-conviction counsel’s failure to
“meet with” him alleges a failure to schedule a specific type of meeting, ¢.g., an in-person meeting at the
Department of Comrections, or whether Movant alleges a failure by counsel to communicate with him entirely. At
the evidentiary hearing, Movant stated, “Movant has never met with nor seen [post-conviction counsel] before
today, Friday, December 10, 2021. [Post-conviction counsel} was assigned Movant’s case on Thursday, December
10, 2020. During that time, post[-]conviction . . . counsel failed to schedule one profession[al] legal visit with [the]
client in the Department of Corrections.” Additionally, Movant has failed to demonstrate how any changes to the
amended motion stemming from a meeting with counsel would have potentially affected the outcome of the
evidentiary hearing.



rationale behind the creation of the abandonment doctrine . . . was not a newfound willingness to
police the performance of postconviction counsel generally.” Price v. State, 422 S.W.3d 292,
298 (Mo. banc 2014). Courts carefully review a claim of abandonment to ensure it is not an
impermissible substitute for a claim of ineffective assistance of post-conviction counsel. Barton,
486 5.W.3d at 338.

As Movant explicitly acknowledges in his brief on appeal, “appointed counsel timely
filed an amended motion” in this case. Therefore, Movant’s claim for relief could only fall
within the first category of abandonment recognized in Barton, i.c., instances where post-
conviction counsel “takes no action with respect to filing an amended motion.” Id. at 334
(emphasis in original). However, the record on appeal clearly shows post-conviction counsel
took some action regarding Movant’s amended motion because, as Movant recognizes in his
brief on appeal, counsel timely filed the amended motion and significantly reduced the number
of claims from thc- original thirty-seven included in Movant’s pro se motion to the four claims
counsel set forth in the amcndchmotion. See Waggoner v. State, 552 S.W .3d 601, 604-06 (Mo.
App. W.D. 2018). Accordingly, Movant’s claim for post-conviction relicf does not fall into
either recognized category of #bandonmcnt, and therefore the motion court did not err in failing
to conduct an independent inquiry into abandonment. See id. (similarly holding).

2. Movant’s Arguments to Extend the Abandonment Doctrine

Movant advances several arguments contending the abandonment doctrine extends
beyond the two explicit categories of claims recognized by the Missouri Supreme Court and thus
encompasses a situation, as allegedly occurred in this case, where post-conviction counsel fails

to “meet with” a movant. Movant specifically argues that, inter alia, the Missouri Supreme



Court has extended the abandonment doctrine through its holdings in White and Vogl.* For the
reasons discussed below, we find these arguments unavailing.
a. Movant’s Argument Under White

Movant claims “[the] Supreme Court of Missouri has understood [the] specific
requirements of appointed counsel” under Rule 29.15(e) to include “meet[ing] with the
defendant.” (emphasis omitted). In support of his claim, Movant quotes the Missouri Supreme
Court in White, where the Court made a statement regarding how, under the facts of that case, -
counsel had limited time “to meet with the defendant, research all the possible grounds for relief,
and draft the amended motion.” Starte v. White, 873 8.W.2d 590, 596 (Mo. banc 1994)
(supchcdcd by rule on other grounds).

Even if we assume arguendo Movant is correct and the Missouri Supreme Court has
interpreted Rule 29.15(e) as requiring appointed counsel “to meet with the defendant,” it does
not automatically follow that the Court intended its statement in White to expand the
abandonment doctrine into situations where counsel fails to do so. See 873 S\.W.2d at 596. The
Missouri Supreme Court has clarified the abandonment doctrine in multiple holdings after White,
and has explicitly limited abandonment claims to only two instances, “when counsel fails to act
in a timely manner or fails to act at all in filing an amended motion.” Barfon, 486 S.W .3d at
337; see also Price, 422 S.W.3d at 297-300. Under the current state of Missouri law, Movant’s
allegation that appointed counsel failed to “meet with” him amounts to “an impermissible claim

of ineffective assistance of post-conviction counsel,” not a claim of abandonment within the two

4 Movant also argues a holding in Crenshaw v. State, 266 S.W 3d 257 (Mo. banc 2008) extended Missouri’s
abandonment doctrine. In making this argument, Movant analogizes his situation to McFadden v. State, 256 S.w.id
103 (Mo. banc 2008) (abrogated by Price, 422 8.W .3d 292). However, the Missouri Supreme Court has already
addressed and rejected a notably similar argument, including a pertinent discussion of the boldings in both
Crenshaw and McFadden. See Barton,486 S.W 3d at 337-39. Accordingly, Movant's reliance on the holdings in
Crenshaw and McFadden has no merit.



limited circumstances of the current doctrine, thus making Movant’s claim “categorically
unreviewable.”® Barton, 486 S.W.3d at 337, 338 (citation omitted); see also Waggoner, 552 |
$.W .3d at 603-04, 605.
b. Movant’s Argument Under Vogl

Additionally, Movant argues the Missouri Supreme Court extended the abandonment
doctrine with its holding in Vogl v. State, 437 8. W .3d 218 (Mo. banc 2014). Specifically,
Movant claims:

[Aln abandonment inquiry is required under Vogl, which clearly extends the

[Missouri Supreme] Court’s abandonment doctrine into an evaluation of whether

counsel met its ‘duty to ascertain’ whether sufficient facts supporting the claims are

asserted in the motion and whether the movant has included all claims known to

him as a basis for attacking the judgment and sentence.

Movant’s reliance on Vogl as an extension of the abandonment doctrine is misplaced.
Rather than creating an extension of the abandonmenf doctrine, Vog! falls within the first general
category of abandonment cases recognized by the Missouri Supreme Court, i.., cases where .
post-conviction counsel “takes no action with respect to filing an amended motion.” See Barton,
486 S.W.3d at 334 (empbhasis in original). In Vogl, appointed post-conviction counsel filed a
motion requesting the appointment of counsel be rescinded due to the alleged untimely filing of
the movant’s pro se motion. 437 S.W.3d at 220-21. Appointed counsel never filed an amended
motion on the movant’s behalf. Id. at 227. The Court held that under this specific set of

circumstances, there existed a presumption of abandonment and the motion court erred in not

conducting an independent inquiry. /d. at 230. Specifically, the Court found a presumption of

5 On appeal, Movant is essentially arguing post-conviction counsel was ineffective for failing to “meet with”
Movant and subsequently raise other, additional claims in his amended motion. The Missouri Supreme Court has
held an argument that post-conviction counsel was ineffective for not raising other claims in an amended motion that
“were both meritorious and should have been raised” is not cognizable. Barron, 486 S.W.3d at 339. Nevertheless,
we note that in this case, Movant has failed to demonstrate how any of the claims raised in his pro se motion would
bave been meritorious and changed the outcome of the evidentiary hearing.

6



abandonment existed “[b]ecause the record in [the movant’s] case show[ed] that no amended
motion or statement was filed by appointed counsel.” Id. Therefore, contrary to Movant’s
argument, Vog!’s holding did not extend the abandonment doctrine but rather found the specific
facts in that case applied to one of the two pre-existing categories. See id.; see also Barton, 486
S.W.3d at 334.

3. Conclusion as to Movant’s First Three Points on Appeal

Because appointed post-conviction counsel filed an amended motion on Mqvant’s behalf
and did so in a timely manner, the motion court was not required to conduct an independent
inquiry into Movant's alleged abandonment claim. Accordingly, the motion court did not clearly
err in denying Movant’s Rule 29.15 motion for post-conviction relief without first conducting an
independent abandonment inquiry. See Barton, 486 S.W 3d at 339. Movant’s first three points
on appeal are denied.

C. Movant’s Fourth Point on Appeal

In Movant’s fourth and final point on appeal, he argues the motion court erred in failing
to issue findings of fact and conclusions of law on all claims raised in his pro se motion.

In this case, Movant filed his pro se motion for post-conviction relief containing thirty-
seven claims, and Movant’s post-conviction counsel then filed a timely amended motion
containing four claims. The four claims in Movant’s amended motion were addressed by the
motion court in its findings of fact and conclusions of law. Movant argues the motion court
violated Rule 29.15(j) because it did not issue findings of fact and conclusions of law for “each
and every” claim raised by Movant in his pro se motion, i.c., all thirty-seven initial claims. We

disagree.



Rule 29.15(j) states, in pertinent part, that ““[t]he court shall issue findings of fact and
conclusions of law on all issues presented, whether or not a hearing is beld.” Id. However,
“[t]he parties and the court should consider only the amended motion, and not [the movant’s] pro
se motion{,] because the amended motion supersedes [the movant’s] pro se motion and renders it
a nullity.” Wills v. State, 321 8.W 3d 375, 386 (Mo. App. W.D. 2010) (internal quotations and
citation onxittcd) (emphasis in original).® Any claims from a movant’s pro se motion which are
not included in a subsequent amended motion are not to be considered by the court. Id.
Accordingly, “[t]he motion court ha[s] no duty to respond to the allegations in [the] movant’s
pro se motion that were not in the amended motion,” and “[any] reference to those allegations in
the motion’s court’s findings is surplusage.” Id. (emphasis in original) (intcrx\xal quotations and
citation omitted); see also Rule 29.15(g) (stating, in relevant part, that “[t]be amended motion
shall not incorporate by reference or attachment material contained in any previously filed
motion nor attach or incorporate the pro se motion,” and “[a]ll claims shall be included within
the same body and' text of the amended motion”).

Movant’s amended motion in this case raised a total of four claims, including three
claims of ineffective aésistance of trial counsel and a fourth claim for ineffective assistance of
appcl]ate counsel. The motion court was only required to issue findings of fact and conclusions
of law on the claims raised in Movant’s amended motion, and it did so, addressing all four

claims in its judgment.

¢ In Wills, the movant filed a post-conviction motion pursuant to Rule 24.035, which is the post-conviction rule

applicable to movants who have pleaded guilty. Wills, 321 S.W.3d at 386. Rule 24.035 contains certain substantive .
provisions that are identical to the provisions in Rule 29.15, which is the post-conviction rule applicable to movants

" convicted of a felony after a trial. See Vogl, 437 S.W.3d at 224 n.7. “Accordingly, case law interpreting a provision

that is identical in both rules applies equally in proceedings under cither rule.” Id.

8



Based on the foregoing, the motion court did not clearly err in failing to issue findings of
fact and conclusions of law on all thirty-seven claims raised in Movant’s pro se motion. Point
four is denied.

. CONCLUSION
The motion court’s judgment denying Movant's Rule 29.15 motion for post-conviction

relicf after a hearing is affirmed.

- /,., Bt A

ROBERT M. CLAYTON I, Presiding Judge

Philip M. Hess, J., and
Cristian M. Stevens, J., concur.
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MAR—1-6-2022
g "~ 22M° JUDIGIAL GIRCUIT
_ORDER AND JUDGMENT CIRCUIT CLERK'S OFFIOE
BY DEPUTY
Cause called Partles appear by and through counsel Movant’s Motion and Amended Motmn
to Vacate, Set As1de or Correct Iudgment and Sentence under Suprerne Court Rule 29.15 and Request
~for vadentlary Hearmg presented Cause heard, argued and subrmtted
The Court, after careful review and due eon51derat10n ﬁnds as follow
FINDINGS OF FACT
e e e "‘_*' 17 "Movant was charged m Cause No. 1622- CR03391 with Murder in the 1" Degree and
- e ~ A.rmed Criminal Action. He had a joint trial with his co—defendant The jury found
o Wm guitty of botircoumts O Pecember 14,2018, tire Court sentenced Movant
to life without parole plus 100 years imprisonment. -
2. 'Movant appealed to the Missouri Court of Appeals, Eastern District, whi¢h affirmed
" this Court’s Judgment The appellate mandate 1ssued September 3, 2020.
3 Movant tlmely ﬁled ms pro se Rule 29 15 rnotlon on December 1 2020 The Court
appemte_d couns_el to represe_nt Movant on December 9, 2020, and Movant’




appointed counsel timely filed the-amended motion-on-April 9, 2021 The Amended

Motion raised a total of four claims, all alleged ineffective assistance of bothtrial

. . and appellate counse]; 1) trial counsel’s failure to discover co-defendant Harris’ .- .
~ intellectual and mental disabilities; 2) trial counsel’s failure to make a record:

re. gardin'g_ex_pane.contact_with_the_jnq,-j.)_appbl late_counsel’s failure-to-file-a

motion to remand rega.rdmg w1tness Meaghan Holmes and 4) tnal counsel‘s failure

to seek recon31derat10n of the severance motion after trial for Movant after Movant

Hams testunony at sentencmg regard;ng the murder
4. An évidentiary heéaring was held on December 10, 2021." P

5. The Court takes judicial notice of the underlying criminal and appellate files 1622~

CRO03391, i622-CR03393, and ED107614.- - -~ - o e e

.6, The Court combined the ev1dent1ary hearirlg W1th the Movant Huber-t L.. Harris’s,
Cause No. 2022-CC10485, PCR motion as well. This combined hearing was done’
for judicial economy and exped;ency and by consent of the partres Thc Court heard

the followmg thnesses Stephen Renz Attorney for Movant Hubert L. Harns

. Appellate Counsel, Gwenda Robinson: Movant Jihad Spann; and Irial Counsel John =~ '~

Washington.

~F—Asmoted I MovanT s Amended VIotHon and by the Tourt of Appeals:

Defendant (Spann) and Hubert Harris (“Co-defendant’ ") were jointly tried for:the
murder of Robert Piffins (Victim?”). -The evidence showed that Co-defendant got -
into a fist fight with Victim at a gas station parking lot, Defendant was asleep inthe - -
| passenger seat of his girlfriend’s car at the time, which was Earked at a gas pump_ LT
P R RSN néarby. Defendant Spann heard that codeféndant Harris-who was a friend of his-was
being stabbed and Defendant Spann grabbed a gun from the car and went to the
= fight~ Vistim wWas 6i fhe@ound_uuth,CondexendWEg SVerhim

Defenda.ntSpann pomted the gun at_chtlm then-Co-defendant Hams J:ook thegun

‘ Another man at the gas ¢ statlon who k.new Defendant and Co defendant Harns, also




got involved, stomping on the stabbing Victim repeatedly. He walked away, and

then Defendant Spann and Co-defendant Harris, dragged Victim behind a dumpster
and continued the beating. Defendant Spann stepped aside and pulled an empty
T T —gigarette pack from his pocket, thréw if on the ground and started walking away. At
. the point, Co-defendant Harris shot Victim. Defendant Spann kept walking to his °
girlfriend’s car—which she had pulled around fo the alley near the dumpster—and
.. they drove off: . The entire incident was very brief, lasting only a few minutes. At no .
time after Defendant Spann Jomed the ﬁght did Victim get off the ground, but the
‘bullet wound is what killed.him:. - .

T}us was a bmtal crime and there has been no ev1dence presented to find

otherwise. - -

C et el __CONCLUSIONS OFLAW' oo m ave e mmri aam i S ae tmaan e e emen o

1. The Court has jurisdiction over the parties and the cause.

2. This court takes Judicial notice of the court conviction file, and the criminal file in cause
no. 1622-CR03391 and 1622-CR03393, including the trial transcripts and the post -
conviction and sentencings file along with the appellate opinion and order ED107615
and the entire record m connection thereto. The Court therefore talfeg juct_icta_l nptice of

“all its files and all the contents.therein.

3. A.llegatlons contained in the Movant’s Motion and Amended- Motlon are not self= - - - - -

proving and Movant has the burden of proving his Motlon by a preponderance of the

L‘ - M
te70%

S.W. 2" 670 (Mo App E.D. 1988) strong V. State, 534 S.W.2M. 547,548 (Mo

App 1976). . R

RS TR A post—conwcnon pro¢eed1ng e weight and credlblhf-y foGeas accorded any WithEss

mepimEes e womo oot 484487 (Me-AP

Iesnmonlxsieﬁ:foLthemonon_Qmm_s_dﬁIcmnﬂlon—'MianV"Statc “750 S W"‘"" :
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from the facts before it. Huffinan v. State, 703 S.W. 27 566, 569 (Mo. App. S. D. to of

5. Post-conviction claims of ineffective assistance of counsel are governed by Strickland v.

Washington, 104 §.C. 2052 (1984); see also Sanders v, State, 738 S.W. 2" 856 (Mo.

bane 1987); and State v. Du Wany, 782 S:W. 52, 57 (Mo. banc 1989).- Movant has the

burden of proving by a pxepqnde;apcc.of the-evidence that (1) counsel failed to exercise:

The custormary skittanddiligence that e reasomably-compretentattorney-wo uld-display

" “under the same circumstances, and (2) that Movant was thereby prejudiced. Strickland, ™

.=« = -. Idat-2064.-This has been called a‘“heavy.burden”.because there is.a'prcsgmption“that...--. e e e

trial counsel is competent and deference should be paid to trial counsel’s decisions.

Sanders. at pages 857,858. In adjudging the reasonableness of an attorney’s -

performance or exercise of judgment, reliance on the clarity of hindsight should be
eschewed even though it reveals mistakes. Rather, the circumnstances surrounding
. counsel’s choices should be viewed as they appeared to counsel at the time the decisions

were made. Sanders, at page 858. . . ...~

" : U . . Py 1 . o
6 A persomestablishes prejudicewhenheor she-demonstrates“there-is-a-reasenable—

probability that, but for counsel’s unprofessional errors, the résult.froni the proceeding

~would-have beei

ability sufficientte™ = ° "°° T R

undermine confidence in the outcome.”. Strickland v. Washington, 466 U: S. at 668, .-

€94;104S. CT. 2052, 2068,1984). There is none heéré and Movarit has failed to meet _

vty “":——'—'_4;_:. TSI hi‘sburd'exi:_.:::‘;_.;_":."sf‘.’_’""'_‘— - .‘ = A- = - 3 . ""f“""'—' : = T - = - - ..- - _._::r:';-~"——;“é;:::zﬁ
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7 Necessaﬁly,i[A]_Moy.anLninsLestablish_bothihe_peffonnance_pmng;and_the_prejud}

_...._prong in order to prevail on an ineffective assistance of counsel claim.”’- State v. Boice,

913.8.W.2d 425, 429 (Mo. App. ED. 1996). ... . -

. 8. Where a person claims counsel was.ineffective for failing to inveétigate witnesses, the

person.must establish 1) ti:e_xu'tness_could-_haye_been_located_through,:easonable-_____—

mvestlgatlon 2) to what he .or she would have testlﬁed and 3) the testunony would have

established a viable defense, Taylor v. State, 198.S.W. 3d at pg 642. The ewdence

presented by Movant does not estabhsh a vxable defense

9.7 "T¢ évialuate & ¢lainmi of ineffective of assistance of appellate cotinsel; Courts ‘employed a

- test announced-in Strickland v. Washington, 466 US 668,‘.(1 984). -See, E.G: Dale v.

Lockhart;-795 F:2nd 655-657, (8% Circuit 1986). To prevail on his claim of ineffective

of_aseisfance of appellatev counsel, Movant must show: 1) appellate counsel failed to
raise a claim of error that was so obvious that e competent and effective lawyer would
have. recogmzed and asserted; and, 2) the clmmed EITOX wWas substantxally serious to -

create a reasonable probab111ty that, 1f it were raased, the outcome of the appea.l would

have been' different. Tissius v. State.- 183 S.W. 39 207: 215 (Mo. banc 2006); State v.’

Bohlen, 284 S.W. 3"’ 714, 717 (Mo. App. E.D. 2009). The standard for an ineffective

N 4ppeuate TOUNSEL Tl 1S enecnvely the same sta.nda.rci apphed to an meﬂectwe tmal

. counsel cIaJm. Mallett v State 769 S. W 20477, 83- 84 (NIo banc 1989) A Movant must

show both the deﬁcxency in: performance and resultmg pre_]udxee Id Appellate counsel

bowevet is not requued 1o Taise every type of potentlal etror on appeal Id To grant a

mnnnn rela'feri fn !nPﬁPP_f‘lXIP assistance of annpﬂnh: counsal “cfrnng__g;gmds_must_%st___
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been asserted inwhich was sa obvmus from_the record. ﬂla_t_a_comnetent and eﬁ'ectwe

__attorney would have recogmzed it and asserted it.” Moss v. State, 10 S. W 508 514

(Mo. banc 2000).- Rushcer v. State, 887 S.W. 2m 588, 591 (Mo banc 1994). To prove
he suffered ineffective assistance.of appellate counsel Movant must show:. 1) the action .

of appellate counsel were outside the wide range of professional competent assistance;

2) counsel s errors were so severe that he was not functioning as.“counsel”- guaranteed

to Movant on the 6™ amendment; 3) counsel’s: deﬁmency and perforrna.nce resulted in

prejudice. . Franklmv State 24 S W 3"1 686, 690 691 (Mo banc 2000) Fu.rthermore

- the record must contain strorg grounds that appellate counsel’s failure to assert & claim — -

of error that would have required a reversal had it been asserted and it was so obvious

- from the record that a competent and effective attoney would have recognized itand ..

asserted it. Id. 691; Homen v. State, 88 S.W. 105, 110 (Mo App. E.D. 2002). Here

Movant’s claim is without merit.
10 .First, Movant claims trial counsel failed to discover the co-defendant’s intellectual and

mental disabilities whrch could have affected the verdact Movant Harns testxﬁed

regarding his mental disabilities.- Harris's Exhibit #1,.the decision of the Social Security

Administration, is an unfavorable decision by Administrative Law Judge Robert J. -

U chm on. ]J(:LCLUDCI' 10, ZUU’ BDU. unumg LDdL u:u: Llullual.ll Smbd—UmLy cuucu Lv;ay

1,.2008, and the claimant has not-become disabled agam since that date.. Stephen Renz’s’

notes in Movant’s Exhlbrt #2 regardmg hls fallure to 1nvest1gate the Socral Secunty

RIS SRR '2;':"‘7"‘“::rgoords a_nd t_he mcnta_l mstory of the Mo’vant Harns is not crcdxblc In fact “this’ ewdencc R T

i m— e} tradxi“ted th‘e teshmonv of both1heMovant Harns*Movant Soann and attomey
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capacity, or mitigation. While there is an indication of some mental illness at some

tune, there is no ev1dence to support apresent clalm of menta.l d1sease or defect or

illness or any factual evidence to the contrary.

.. Movant must show the existence of a factual basis indicating his mental | -

condition was questionable, which should have caused his attorney to initiate an -

mdependent mvesugate of his mental state. Such an investigation is not indicated where

the defendant has the present abllﬂy to consult with his at.‘torney with ratxonahty and 1o

understand the procéedfng ﬁgamst him. Homen v. State 88 s. W 3rd 105 Mo App ED.

- - . .- 2002); State'v: Richardson; 923 S.W. 2" 301,323 (Mo banc 1996).-: - -~ ;= e e

In this case the evidence indicated that Movant Harris’s counsel was informed of

a possible mental issue at the time of beginning of voir dire. Priot.to that time, there. was
no indication from other sources, or from the Movant Harris, that he may have had pre-
existing mental issues, nor did trial counsel indicate that Movant Harris had-any issues
consulting with counsel or understanding the proceeding. Further, the Movants Harris

am.i.Spa.nn have pfeseﬁted t}us Court with spletﬁera of con-espondence- ihdjcaﬁng their

mvolvement and which certax.nly contradicts any 1ssue regardmg mental illness:. lhereis.

no credible ev1dence to support Movant’s claims regardmg this alleged mental

Ay P2 W ORNPY, & SNSRI, i, VS PRI, PISJOUNE SIS DA DRy |
ucll\alcll\r’. i AVIOUVIIIVIIALI1S, A Ao VIS Uvlilvul,

11. Movant further alleges that trial.counsel failed to present prosecutorial misconduct ...

re'gé.rding Ihe vic'i“eo: e\}.'idertce presen—ted.to the jﬁry during deliBerztﬁvons, -There is no

B R ““evidence to support “this™c COHtEAtOnT A seven—hour DVD" contammg recordmgs o tHe™

- o —— mcldent-was adrmtted mto*ewdenee at tnal—Three one—mmute-chgs contammg footage--—— —

e "j EXE uﬂhmmmmmmmmmww




played for the j jury. This Court allowed the jury after a request to view the exhibits that

were adrmtted into evrdence mcludmg the V1deo The v1deo in questxon contams some

seven hour of tape and the Court specifically allowed the pertipeqt video portions which
in fact was what was played to the jury at trial and in response to the jury’s request

during deliberations. . There certainly was no misconduct and there is no evidence of

, rrusconduct The prosecutor merely was facﬂrtatmg the playmg of the video for the three

one-mminute segments for the jury which is what was seen during the frial as opposed o

playmg the entire seven-hour v1deo There was no other contact wlmtsoever and there is
Tt x_10 record reﬂectingofherwiseh 'I’his-claim‘-rs*-therefore demed.:_- B e e e o e e e e

12. Movant next claims appellate counsel’s ineffectiveness and failure to a request remand

e regarding.a recantation of witness Holmes testimony, as she admitted to.committing .
' perjury at trial. There is no credible evidence in this regard as the witness did not testify

at the hearing and the evidence preseoted is insufficient. Appellate counsel Gwenda
R.obinson_c_onsidered this as newiy discovered evidence but was unable to support same

in the context that this alleg_edly 'arose.,:' Ms Rbbinsoh is e\feri' experierxeea and credible

artorney WDO has appeared belore tnis LOU.IT 10 many pOSt-CODV]CthnS maltters and . ine .

Court finds her extremely C:ompetent This witness (Meaghan Holmes) is the mother of

the Court finds that there is insufficient evidence to support the claim and the claim is

not credible and therefore demed. .‘ e e - :. - L

SRR LTS - 137 Fmally, MGVant claxms thattrial’ counscl Was meffectwem fallmg t5°askK the: Conit to" e

reeons1der the severance mohon—aﬁer tna.l when the Mova.nt Harrxs~broke hJs—sﬂence—and»——'— ~~~~~ —

e i e enn]{e in rp_cmrd_tn_fhﬁ rnmp_atﬂ'm Pannrlng_hgaung__ﬂns_n;gbm,om_sglf_sﬁmng TRt R
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after the fact at best There 1s_x1.0_.b.asrs_to_beheye_thls_teshmon_/_dne_to_xis_nmmg.and___

self -serving nature of its presentatlon This Court finds that Movant Harmis to be not

credlble in this regard and therefore the claun is denied. - ..
. 14.. There.is simply no. basis mthe record to support. Movant’s claims concerning (:nal

-counsel or appellate counsel. These claims oinxe,ffectxy_e_assmtance of_connseLare_based____

eamm = amt mmmmm s smea e mew memmme e memebeemra o bre ot mn o me oo m e e

solely on conjecture and speculahon There has been no factual bas1s for these clauns or

any showmg that the a.lleged failure of counsel resulted in any prejudice toward Movant.

15 A ﬁ'lal strategy dec151on may only serve as bas1s for meﬁ'ectwe ass1stance of counsel if

S L the decision is unreasonable and tlie choicé of dn¢é reasonable trial strategy over another

.- is not ineffective assistance of counsel. McLaughlin v. State,-378 S:W.: 2" 328,337 (Mo -

banc-2012). The Court finds trial counsel to be credible.- The Court again finds Movant
_not credible. John _Washixrgton is an exi)erieneed defehse counsel who has appeared .
numerous times before this Court in jury trials, plea dispositions and probation violation
hearings. The court finds Mr. Washington to be a very credible, expenenced, effective

trial lawyer wnh the, utrnost mtegnty Movant’s c[axms have no merit. The clauns of

- Movant are in large part raised i.n hindsight of the result reached.. Mr. Washington made -

reasonable decisions moving forward in the trial within the context of the trial and any

" M:buuu. guv:ssmg s apccujauve at. Dest. Therets slmply 100 basiSIo conciude al counsel
is meﬁ'ectxve in this matter. Mr.. Washington testified that. he w1$hed to have Movant -

Hams in the tual for his. defense strategy Movant and Movant Hams were not uruted in

T theu‘ defense afidt6" the contrary Mova.nt 3 defense was that he ald not act m concert

with: Movant-Harris:and. wa< distavicing Himself 'nﬁ‘Mb’ii’fﬁf Hattis Mera—

. -. .s~ F‘ﬁeﬁ A- ..,' .-.~ _]: .;.l,..-..:crit_ro. 1 ”‘\,U.Txiebald‘" - - l,'...,_.,.r. L.
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assertions by Movant are not credible and arejmsubsiantlate,i._Agam the use of

) hmds;ght and second guessing is speculative at best and the record clearly does not

support Movant in any of his claims. Both Movants have drastically changed their
positions after the fact and are contradictory and self-serving. No error exists. . .

16. The Court has considered every allegation of Movant in his pro se motion and amended

motion and ﬁnds the record does not support any claJms of Movant and hereby demes

each and every claim.

- ORI)ER_A R », R —T_" = L

WHEREFORE IT IS ORDERED, ADJUDGED AND DECREED that Movant’s Motion - -

and Amended Motion to Vacate, Set Aside or Correct-Judgment-and Sentence pursuant to Supreme

'Court Rule 29.15 are hereby Overruled and Denied.

Date: , o . . ... SO ORDERED
YA, // S ﬂ 0
ek 7 -¢U-<f T e R e
7 THE HONORABLE STEVEN R. OHMER

22" CIRCUIT OF MISSOURI

p.c. Lawyers
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