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22-287-cr
United States v. Kidd

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TC A
SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY
FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE 32.1.1. WHEN
CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE
EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WITH THE NOTATION
“SUMMARY ORDER”). A PARTY CITING A SUMMARY ORDER MUST SERVE A COPY OF IT ON
ANY PARTY NOT REPRESENTED BY COUNSEL. ’

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
- 6™ day of November, two thousand twenty-three.

Present: B
PIERRE N. LEVAL,
SUSAN L. CARNEY,
WILLIAM J. NARDINI,
Circuit Judges.
UNITED STATES OF AMERICA,
~ Appellee,
v. | : 22-287-cr

LLOYD  KIDD, AKA  SEALED
DEFENDANT 1, AKA CHRIS KIDD, AKA ‘
GERARD AGARD, AKA RED,

Defendant-Appellant.

" For Appeliee: JacoB H. GUTWILLIG (Mary E. Bracewell, Elinor L.
Tarlow, David Abramowicz, on the brief), Assistant
United States Attorneys, for Damian Williams,
United States Attorney for the Southern District of
New York, New York, NY

For Defendant-Appellant: FLORIAN MIEDEL, Miedel & Mysliwiec LLP, New
York, NY
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Appéal from a jﬁdgrﬁent of the United States District Court for the Southern District of
New York (Victor Marrero, District Judge).
UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that ﬂle judgmentv of the district tourt is AFFIRMED.
Defendani—Appéllanfgiloyd Kidd appeals from a judgment of the United Siates Disirict
Court of the Sc;;lthérri District of New York (Victor Marrero, District Judge), entered on Ja'r'luarj":’
31, 2022, convicting him of one count 6f sex traffickinga minor, in violation of 18 U.S.C.
§ 1591(a), (b)(2), and one count of inducenient of a minor to engage in sexuaily explicit conduct,
in violation of 18 U.S.C. §2251(a), (¢), following a jury trial. Kiéd appeals his cdnviction, raising
seven isstiés 6n appeal. We assurrfe thé parties’ familiarity With tae case.
I. Venue T R
- Kldd first’ argues”that ‘the trial évidence was insufficient to “establish venue for his
convictions in the Soutlern District of New York.” A ‘criminai trial must be held in the stafe'and
district where the crimes Wwere commitfed. U.S. Corist. Att. I, § 2, cl. 3: U.S. Corist: Amend. Wi
Fed. R. Crim. P. 18. Venue is proper'in any district where the-charged “offense was begun,
continued, or compleied,” 18 U.S.G. § 3237(a), but only "’*‘Wliére\’the acts constituting the offens>—
the crime’s esséntial conduct elements—-took piace.” United States V. Pinrcell, 567 F:3d 159, 186
(2d Cir. 2020).! Venue is “not proper in a distict in ‘which the’ ohly acts: performed by ‘tiie
defendant were preparatory to the offerse and niot part of the offense.” Jd- “‘w

the burden of proving proper venue . . . by’a preponderance of the evidence,” United States v.

Chow, 993 F.3d 125, 143 (2d Cir. 2021), and “must satisfy venue with respect to eack charge,”

"' Unless otherwise indicated, in quoting cases, all internal quotation marks, alteration marks, emphases,
footnotes, and citations are omitted. ¢

Sy

»
B

L. . e s
T sf 00 .,

kY
Yo

S



Case 22:287, Document 123-1, 11/06/2023, 3587677, Rage3 of 10

U:n'z'tefqlg States v. Dayis, 689 E.3d ‘_179-, 185 (2d Cir. 2012). _,l_.We royiew de novo a disnict court’s
venue ruling. United States v. Lange, 834 F.3d 58 69 (2d C1r 2016) o

_ The district court.did not-grr in derymg Kldd’s Rule. 29 motlon, challepgmg the propriety
of venue for Count Five, which charged Kidd with production of child 'oomog‘raphy JAs {t,}zlﬁgdlsgnct
court properly instructed the jury, that offense ;qujrgg proof that “the ;_iefon_dgnt us}ed, e{nployed,
persuaded, induced, enticed, [or] coerced :[:t!he \{i;gsﬁim]_ 't,o‘}t\akg part in,segguarlly_.ezg.pli}oit co}nduct lfor

the purposg of producing or traqsmit;iqg,g vicual depiction of that conduct.” {?xpp,’x’at 1216. Here,

the government presented evidence that Kidd repeatedly commumcated w1th the v1ct1m via text

SN

e

message while she was in. Manhattan. During these ,c,oqversations, Kidd.invited her to travel to
—_— ST, R e b AT L Dot PR Con e T .

Brooklyn to engage in sexua}ly oigplaicit_f:ogguot_,’ ;somjo:ofi \g{hich led to t,l.}e pro__(%}y;oti,op,,oﬁ gllelchild
pornography presented at trial.' This inducement—which reached directly ig’gq ‘_’Manha:ttan——
sufficed to,gstablish venue in the Soythern, District,of New York., .Compare United, States v
Thompson, 896 F.3d: 155, 172774,2d Gir, 2018) (conchuding that. venug was proper in the astern
District for offense,of producing child pomography,becanse | the defendant “ent;ced and groomed”
the victim fhere), with, Purcell, 961 F.3d, at 187,88 (holding, that venue was jmproper in the
Southern District because none of the unlawfyl sexual activity, oceurred ;t_tsngg;_;éng there was no
evidence that.either the.defendant or.the victim yere in the ‘.Sojlvxjcpe_,m, District when the defendant
contacted her enticirg her to engage in prostitation). ‘

The distric court likewisz properly cox_lqluded that-venue was proper as to Count One,
which charged Kldd with sex trafﬁckmg the victim as a minor. As the court instructed the jury,
the government had to prove that Kidd “know,ngly recruued nt-lced,_harbored, transported,

provided, obtained, advertised, maintained, patronized or solicited” the victim to engage in

prostitution. App’x at 1199. Kidd’s repeated communications with the victim while she was in
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Manhattan which prompted her to travel to Brooklyn to engage in prostltutron constltutes

1} ¥ . -

solicitation that occurred in the Southern District.

II.  Suppression of Evidence

R - X . L . i , e C
Kidd next argues that the district court erred by denying his motion to suppress evidence

~.

recovered from hrs electromc devrces seized from hrs apartment We dlsagree The seizing agents

were conductlng a lawful protectlve sweep of Kldd’s apartment 1ncrdent to his arrest Umted States

V. Lauter 57 F 3d 212 216 ad C1r 1995) when they saw the electromc devices in plam view?

e

and serzed them “Durrno a protectlve sweep, ofﬁcers are entltled to seize items that are in plain
view if they have probable cause to suspect “that the 1tem is connected with criminal actrvrty ”

United States v. Kirk Tang Yak, 885 F.3d 57, 79 (2d Cir. 2018). “[T]he evrdentlary significance.

L8

of an 1tem viewed must be assessed from the perspectrve of a law enforcement officer. Near
. - B A . .

certainty of the artrcle S cnmmal Ccharacter is not necessary The matrrx of facts and crrcumstances

‘. L]

including the expenence and Judgment of the pohce ofﬁcer must be werghed in determrmng
whether the 1tem is contraband ” Umted States v. Bar rzos-Moz iera, 872 F”Zd 12, 17 (2d Cir. 1989;,
ablooated on othel g ounds by Horton v. Calz or nia, 496 U S. 128 (1990)) Here the serzmg
officers had probable cause to suspect that the electronrc devrces contarned 1ncrrm1nat1ng evrdence |
and/or contraband given both that their investigation had uncovered that Kldd’s trafﬁckmg
activities regularry mvolved takrng photes postrng o*rhne -prostrtutron advertlsements and
communicating with a’ v1ct1m via phone and thelr‘general lcnowledEe based on training and

. ’ T ' 1

2 To the extent Kidd argues that the elecizonic devices were not plainly visible, we reject that argunent xhe
district court’s finding that the seized items were in “plain view was based on testimony from agents and another
w1tness, as well as photographs of Kidd's apartment taken during the search. The district court credited the testimony.
of Of both agenis and was persuaded by the testrmony ahd the photos that the seized devices were in plain sight. We .
dxscem no clear error n this finding, especially given that™ ‘[wihen, as here, credibility determinations are at issue, we
give particularly strong deference to a district court finding,” United States v. lodice, 525 F.3d 179, 185 (2d Cir. 2008).
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expenence “that electromc dev1ces are used to post and store photographs and other matenals
. ] ' L [ PN . ‘
online.” Umted States V. thd 386 F. Supp 3d 364, 372—73 (S D N Y 2019)

III. Backpage.com Data

q;;‘ . 1

Kidd also challenges the dlstnct court s admission of advertlsement reconstructlons created
H WS L Tl

~ o :
. P <4

v

using data drawn from two servers that were selzed from Backpage com (a now-defunct webs 1te

e st P L -

once frequently used to advertlse prostltutlon) He argues that the government fatled to establish
Lofae . g uhT

x"

a sufﬁcrent foundation for the reconstructtons because the ag..nt who testtﬁed Iabout creating them

was not personally mvolved in the seizure of the Backpage servers To authentlcate an 1tem of

|
o T e R

evidence, “the proponent must produCc ev1dence sufficient to support a ﬁndmg that the item is

LA F I —els - 1

what the proponent claims it is,” Whl"h can take the form of (1) testlmory from a knowledgeable

' AR

witness “that an item is what it is clalmed to be,” or (2) ev1dence of the “appearance contents,
oLl T BITE ""_‘ M } e ; [T RS Sl

substance mternal patterns or other dlstmctlve charaetenstlcs” of the item, ! whtch “taken together

3 oy Wyl G I - v

Mty -.J Ten . v ‘..l oy L

thh all the c1rcumstances” demonstrate the authenttcrty of the ev1dence ’Fed R Evid. 901(a)

. . . . . . :
o s.tlt”'~" . 1./.;.-'\ v RO LI [P R

(b)(l), (b)(4) The test for adm:ssrbrhty 1s lement whether f‘lt is more hkely than not that the

;u AN .’,a- T LIV Y]

[ev:dence] offered at tnal was. the same as that recovered [durmg the original selzure] » Umted
PRA T VUM SN ane T o nGye s o Tl . , :

States V. Gelzer, 50 F 3d 1133) 1141 (2d Cir. 1995), cf Umted States V. Vayner, 769 F 3d 125 130

(‘ e 41 Bl 4 "..‘r:"l\"ﬂl e 5‘ H' RITRN]

-

: . " : ' - _
DR TN [ TS AR B .. Tore sk

(2d Cir, 2014).

Here the govemment s foundatlon surpassed thts low threshold. An agent testified that:
_-—-.»——"“—""'

K e o v -

(1) he worked at the FBI’s Pocatello, Idaho ofﬁce (2) his job responsrbllmes 1ncluded identifying,

.‘_—-._.—"v-'—'

analyzmg, and preserving data obtained from servers; (3) servers from Backpage.com that were

s

seized by the FBI are located in Pocatello, Idaho; (4) the data on the servers has been preserved by

the FBI since-their seizure; (5) the agent regularly responded to law enforc ement requests for data

—

i 2T

from Bac ,Eggjervers to_reconstruct ads that apoeared on the s1te and (6) the. agent had

»-
i
%
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familiarized himself with thé content of the servers and had searched them in ¢tanection with this
. ’T\‘”" o
- case. From this, and in the absence of‘any countervailing evidence, the court reached the sound

—

* conclusion that the ageni “would have familiarity with the data that was extracied from these
o ——F

servers,” App’x at 533-34. T his conclusion was bolstered by the “contents, substance, [and]
[ I

distinctive characteristics” of the data in question, Fed. R. Evid. 901(b)(4); namely, that it
contained advertisements for prostitution, including text and images that Kidd admitted to posting
-on Backpage.com.. Accordingly, the district court properly admitted the data and corresponding
reconstructions.
- IV.  Rule 33 Motion °
Kidd next cl allenges the district couit’s deniai of nis motion for a new trial under Federal
Rule of Criminal Procedure 33. The district courf did not abusé ifs discretion by denying the

.....

motion as untimely.” The motion was filéd niearly two Vedrs late, see Fed. R. Crim. P. 33(b)(2),

and defense counsel did not make the required showing of “excusable neglect,” see Fed. R. Crim.

P. 45(b)(1)(B). ”‘th’ether” the neglect wis excusable’is . . . an equitable [consideration] that
 should'beinade by considering the danger-of prefudicé to'the [rion=movani], the length of the deiay
and its potential impact upon judicial proceedings, thé‘réason for the delay, hicliiding Whether it
was in the reasonable control of the indﬁﬁ’t;“’ and'whether the movant actdd if good faith.” United
States v. Hooper, 9 7.3d 257, 259 (2d Cir. 1993)-(quoting Pioneerinv. Sévs. Colv. Brunswick

Assocs. Ltd, P'ship, 507 U.3. 380, 395 (1993)) (inte-preting “exéusablz aeglect” in the context of

Fed. R. App. 4(b)). The district court noted thar the length of deiay. was significant; that, because

of the.delay, granting the motion would result in risk of prejudce to the government ‘due to

~

unavailability of trial witnesses at a hypothetical retrial, a risk the court considered eéﬁécially great

“in this case, considering the youth of the trial witnesses and the sensitive nature of their
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,t;stimony,” U,';,u,ted Stat_?g v. Kidd, No. 18 CR 872(VM), 2021 WL 2935971, at *3-(S.D.N.Y. July
138 2021);.and that thé'ifltgrés;t:s_ i{n}'ﬁfqgiity;pf‘ \ the verdict _and.. 1n éroceeding with .séntc.n;;_ing
A: Ac‘g_unseléed agéi-nst' perfﬁiﬂing ':tﬁgilatg-ﬁlled motion. 'It;pp'rmissibl'y‘f'(;{md. that defense cow.ifiéél did
not provide a “justifiable reason f'c')f"th-e“delz;y,’.’ zd any WCOVID-related excuse was undermined
by the fact that nine months had elapsed after the conviction before the oﬁset of fhe pandemic. The
court was also" justiﬁably unpersuaded by, counsel’s, explanation that it was not aware of the
“g;yi_',dence ur}de”rlying' the Rule 33 motion because it was focused only on the Rule 29.venue motioﬁ
after being appointed CJA counsel. P

The district court’s second independent ground for denying the motions—that the motion
 failed on the merits in any gvent—was also not.erronequs. The motjon argued that-trizl counsel
. rendered constitutionally.i ineffective assistance in yiolation of the Sixth Amendment by- failing to
; . highlight that the victim identified berself in 3 set of photos featuring a female subject whe clearly
.did not have 2 taftoo on_file front @f_' 'I'J—e;nght thigh, and in, a second set,of; photos taken ,a few
_months later, featurmg a female subJect pictured wnth a. large tattoo on the frqnt of: her-ni ight thigh.
...The argument raised before.lthg,qwrjgtﬁcogr’t fggltg:q}coggs,gl for not focusing cn the unexplaired
s presenge ofithe tatton inthe second set o photosinse s fossi wioe wieqe s ot

Ta suceeed; op.an ineffective assistance. claim,. the;defendant. must show botly jithat
.. counsel’s performanee was deficient” and; tbat Hcopnsel’s errors weie s serious as to deprive the
3 gigfendant of a fair trigl,”, Strickland v. Washington; 466 U.8. 668, 687 (1984). Our review of trial
. counsel’s performance 18, hlghly deferent1a1 and “matters of tnal strategy and tactlcs . are

~ virtually unchallengeable ab§ent exceptlonal grounds.” United. States ». Cohen 427 F 3d 164,170

(2d Cir. "20,95)._ .To :‘,estab]ljsh prejudice,;‘f[t]he Qefengjgrg’g.must show that there is a reasonable
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probability that, but for counsel’s unpfofessional errors, the result of the proc’éediﬁg would have

Lt

been different.” Strickland, 466 U.S. at 694,

" The district court correctly 'c'otlcluded that Kidd failed to meet this standard becausé

(1) Kidd and the victim both identified the victirn as the person with the tattoo in the second sét of

photos; (2) “Kidd had previously proposed conceéli;fig: Victim identities with fake tattoos,” Kidd,

et e o, 7 e T

2021 WL 2935971, at *4; and (3) “the appearance of i tatioo iri oné set of photos nd not afofher

—
does not categorlcally establish that the photos were not of the same persorf ? id Moreover, Kidd
‘-\

S

never came forward w1th any evidence tendlno to suggest thaf the v1ct1m did not géf a tattoo in the

intervening period, much less that his trial counsel had reason to believe that was the case. It was

therefore not unreasonable for trial counsel to declitie to’ highlight the fattoo discrepanicy on

summation, given that it was vulnerable to easy refutation by the government. At bottom, trial
—_—

counsel’s decision ot to higlilight the tattoo ‘dislofépaﬁc"'y ‘was @ tac’:"tic‘al“onef' not subj’eot fo fatdr

\

i

second guessmg, aﬁd there is no reasonable hkehhood that taklng a dlfferent tack would ‘have

>

resulted in acqmttal on elther count glven the strength of tﬁe other ev1dence espec1a11y glven ‘that*"
# To—

Kidd has not adduced any evidence indicating that the v1ct1m "did not geta tattod in the 1nter1m
—

Kidd also argues that his t’r"ial"counts\el siabma"haﬁe“fé‘éii's’ézi'6{{: the Eompiitéer métadatd for

the first set of photos (which indicated that they were créatéd in February 2017) 1o attack the

Lo
P

credibility of the vietim when she testified that those phiotos had béen'taken in the sprifig of 3015,

Had counsel followed this strategy, he argues, the victim’s credibility would h4ve crumbled, Kidd

would not have taken the stand, and he la‘lcc'ordingly' would'not have giveri incriminating testimony *

tending to show that he knew she was a minor. Kidd’s new érgument is unpersuasive because it

is based on a wholly speculative reconstruction of how trial might have unfolded: This alternate

strategy might have yielded a Pyrrhic victory. Even if counsel had convinced the jury that the”
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phot;)st had ppt b?‘e:nj taken in early 2015 but in;tead in February 2017, the victim was still unde;age
then. In other words, a defense focus on the metadata would have shift_ed the jury’s attention away
from:vthe victimfs tgstimony to credible evidence that the defendant was trafficking the victim and
using her to create child pornography whi}e she was a minor (alBeit while shgwas only one month.
shy of eighteen versus two years shy of eighteen). Moreover, we cannot conclude that this line of
questionin% would have changed the landscape of; trial so dramaticélly that Kidd would likely have
chosen not;io testify—especially given that he was charged »w_'it:h};sev.eral‘%tvher‘counts and that his
counsel’s strategy with respect to those counts was sg:e_mingly effective, as Kidd was acquitted of
them. | |
In short, Kidd malfes no showing .tha; this speculative chain of events would have been

likely io occur, much less that a reasongble lawyer‘woulcsi‘. have regarded such an approach as an
unqqestiong}bly}slllperior strategy; or that it is geasgl}gbly _pmbgb_le tha{ such a strategy would have
produced a}fi’%betgg_rb resuilt‘fo.r Kidd, both gf which are re_q_uzirg_d‘to meet the é&’gremely high burden of
showing ,‘t_h‘at :cm}lllse_ll was vgonstitu.t}i_or;‘a]ly ineffective. In shqrt,. we detect no error, plain or
otherwi_se, _'aris:in_g,g from tria} copp;gl’s perf(_)_rr.nance,3
.lVﬂ }frosecgtorial Misgqnqtuct,a:nld ‘lz)istvlfic_:t Cqu}'t Bi_as

, ,er _ find\ I'(_id‘d__’ s l\ﬁnal , e}rgumgn;s:jtha; ‘t,he_: ; govemment _cqmmitted prosecutorial

misconduc!f;'qnd that the district court was biased against him—to be vwithi%ut merit.

%5
e

8 kg

« 5y

~ “Where, as here, the defendant did not object at trial to the statements forming the basis of
his [prosecutorial misconduct claim], the plain error standard applies.” United States v. Williams,

690 F.3d 70, 75 (2d Cir. 2012). On plain error review, a new trial is not warranted absent “flagrant

3 Kidd also argues in his pro se brief that his trial counsel was ineffective for failing to cross-examine the
victim about issues related to venue. But that claim is belied by the trial record, which shows that counsel questioned
the victim about her first meeting with Kidd in Brooklyn. In any event, trial counsel’s strategy and tactics are “virtually
unchallengeable absent exceptional grounds” that are not present here. Cohen, 427 F.3d at 170.

&
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P

abuse which serlously affects the fazmess? 1ntegr1ty, or publi¢cwepirtation of judicial proceedings,
’ and causes substantial prejudice to the defendant” Jd ;Nene of the issues Kidd raises, even if we

were to credit them, rise to the level of affecting the fairness-or integrity of the trial.

As relevant here werevérse for Juidlelal bldS where thé Judge’s remarks “reveal such @high

degree of favormsm or antegems;n as to meke fair Jlidgment 1mp0331ble ” theky v. Unzted States
510 U.S. 540? 555 (1994), and “the jurors have been impressed with the trial judge’s pértiality to
| one side to the point that this became a factor in the determination of the j{ify,” Uhited States v.
Mulder 273 F 3d 91, 109 (2d Clr 2001) None of the instances Kidd cités sug ests even the

33 l~

slightest blas on the part of the d1 trict court.

For the reasons stated above, the judgment of the dlstn?tagogﬂlsAEFmMED

--=—--- FORTHECOURT: ~~ = =
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. At a stated term of the Unjted.States,Court of Appeals:for the.Second Circuit; keld at the
Thurgood ‘Matshall United States Courthouse, 40 Foley Square in the City of New York, on the
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R ORDER
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Lloyd Kidd, AKA Sealed Defendant 1, AKA Chris Kidd,
AKA Gerard Agard, AKA Red,
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. .'Appellafit, Liloyd Kidd; %iled 4 petition for panel rehearing, or, in the alternative, for
rehearing en banc. _The panel that determined the appeal has considered the request for panel
rehearing, and t1'° actrve members of the Court have considered the request for rehearing en banc.

ITIS HEIiEBY ORDERED tﬁat the petition is denied.

FOR THE COURT:
Catherine O'Hagan Wolfe, Clerk




Additional material
from this filing is
available in the
Clerk’s Office.



