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[J-170-2003]
IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA, : No. 402 CAP

Appellee . Appeal from the Judgment of Sentence
. entered on January 27, 2003 in the Court
: of Common Pleas of Monroe County.

MANUEL SEPULVEDA, . ARGUED: December 4, 2003

Appellant

MR. JUSTICE NIGRO DECIDED: August 19, 2004

In this capital case, Appellant Manuel Sepulveda appeals from the sentences of
death imposed by the Court of Common Pleas of Monroe County. A jury found Appellant
guilty of two counts of murder in the first degree, two counts of aggravated assault, criminal
conspiracy, unlawful restraint, and tampering with or fabricating evidence. Following a
penalty hearing, the jury determined that the one aggravating circumstance it found with
respect to each murder’ outweighed the two mitigating circumstances it also found with

respect to each murder.? Accerdingly, the jury returned a sentence of death for each of the

| Specifically, the aggravating circumstance found by the jury was that Appellant had
been convicted of another murder committed either before or at the time of the offense at
issue, 42 Pa.C.8. § 9711(d)(11).

2 The two mitigating circumstances found by the jury were that Appellant had no
significant history of prior criminal convictions, 42 Pa.C.S. § 8711(e){1), and that he was
only twenty-two years-old when he commiited the murders, 42 Pa.C.S. § 9711(e)(4).
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murder convictions,® and on January 27, 2003, the trial court formally imposed two death
sentences against Appellant. After the trial court denied Appellant’s post-sentence motion,
Appellant filed this direct appeal. For the reasons that follow, we affirm the judgments of
sentence.

Appellant first contends that the jury’s verdict convicting him of two counts of murder
in the first degree was not supported by the evidence. As in all cases in which the death
penalty has been imposed, this Court is required to determine whether the evidence is

sufficient to sustain the verdict for first-degree murder. See Commonweaith v. Spotz, 716

A.2d 580, 583 (Pa. 1998); Commonwealth v. Zettlemovyer, 454 A.2d 937, 942 n.3 (Pa.

1982), cert. denied, 461 U.S. 970 (1983). In conducting such a review, we must view the
evidence admitted at trial, and all reasonable inferences drawn th.erefrom, in the light most
favorable to the Commonwealth as verdict winner, and determine whether the jury could
find every element cf the crime beyond a reasonable doubt. See Spotz, 716 A.2d at 583;

Commonwealth v. Keaton, 729 A.2d 529, 536 (Pa. 1999). Circumstantial evidence alone is

sufficient to convict a defendant of a crime. See Commonwealth v. Rios, 684 A.2d 1025,

1028 (Pa. 1996), cert. denied, 520 U.S. 1231 (1997).

Evidence is sufficient to sustain a conviction for first-degree murder where the
Commonwealth establishes that the defendant unlawfully killed another human being with
the specific intent to do s0.% See 18 Pa.C.S. § 2502(d); Rios, 684 A.2d at 1030. The use of

a deadly weapon on a vital part of the body is sufficient to establish the specific intent to kill.

3 42 Pa.C.S. § 9711(c){4).

4 Pursuant to 42 Pa.C.S. § 9711(h), this Court has automatic jurisdiction to review the
trial court's judgment of a sentence of death.

? A defendant intentionally kills another human being if the killing was willful,
deliberate, and premeditated. See 18 Pa.C.S. § 2502(d).
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See Commonwealth v. Rivera, 773 A.2d 131, 135 (Pa. 2001}; Commonwealth v. Jones,

668 A.2d 491, 500 (Pa. 1995).

Here, the evidence adduced at frial establishes that on November 26, 2001,
Appellant was at the home of Daniel Heleva and Robyn Otto in Polk Township, Monroe
County, where he resided with the couple and their two children. At approximately 6:30
p.m., John Mendez and Ricardo Lopez arrived at the house to recover two guns that
Mendez claimed belonged to him. Appellant retrieved the guns from an upstairs bedroom
and gave them to Mendez. Mendez and Lopez then left.

Later that night, Heleva retumed to the house with Richard Boyko and discovered
that the guns were missing. After Appellant explained to Heleva that Mendez had taken the
guns, Heleva instructed Boyko to call Mendez and have him come back to the house. At
this time, another man, Jimmy Frey, was in the fiving room watching television.

Mendez and Lopez returned to the house, but Heleva did not permit Lopez to enter.
Mendez, however, came inside, where Heleva immediately accused him of stealing his
guns and the two men began fighting in the kitchen. When this fight was resolved,
Appellant and Lopez joined Heleva and Mendez in the kitchen, where the four men then sat
around the table talking. Boyko left the house. While the men were in the kitchen, another
argument erupted. This time, Appellant grabbed a .12 gauge shotgun and shot Mendez in
the stomach. He then turned the gun towards L.opez and shot him in the side. After Lopez
collapsed on the floor, Appellant placed the barrel of the shotgun on Lopez’s back and
again fired the weapon, killing him. Appellant then chased Mendez up the stairs fo the
second floor of the house, where he shot Mendez a second time. Although wounded,
Mendez escaped from Appellant and Heleva and fled to a neighbor’s house with Appellant
and Heleva in pursuit. Mendez knocked on the neighbor’s front door, but before anyone
answered, Appellant and Heleva grabbed Mendez and dragged him across the lawn back

to their house. Frey, who had been watching the incident, retrieved the shotgun that
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Appellant had dropped on the lawn, and hid it inside a sofa in the house. Once the men
had dragged Mendez back inside, Appellant inflicted several blows with a hatchet type of
weapon, killing him.

Meanwhile, police received a 911 call from Heleva's neighbor reporting a domestic
violence dispute at Heleva's home. In response, Pennsylvania State Troopers Matthew
Tretter and Joel Rutter arrived at the scene and spoke to the neighbor, who told them that
she had heard a loud noise and a high-pitched voice screaming “help me” outside of her
door and that when she looked outside, she had seen someone being dragged across her
front lawn into Heleva's residence. The troopers noticed that there was a smear of blood
on the neighbor’s front door and that a wooden porch railing had been broken. The
troopers then proceeded to Heleva's residence. Along the way, the troopers noticed a
bloody jacket on the neighbor’s lawn, and they observed blood on Heleva's door when they
arrived. When the froopers knocked on the door and announced their presence, Appellant
opened the door and initially denied knowledge of any incident, but then stated that he had
been assaulted by two men.

At this time, Trooper Tretter placed Appellant in the back of the patrol car,
handcuffed him, and, still believing that this was a domestic violence incident, asked
Appellant where the woman was. Appellant responded: “There is no ‘she.’ They are in the
basement. | shot them.” See N.T., 11/15/2002, at 80. Trooper Tretter then called for
backup. After additional state troopers arrived on the scene, they entered the residence,
set up a perimeter and initiated a crime scene log. The police found the bodies of Lopez

and Mendez in the basement of the residence. &

6 Lopez was found beneath slabs of insulation and dry wall material, with his pants
pulled to his ankles, and Mendez was found beneath a pile of laundry, stripped naked with
his thumb in his mouth and with a rubber bungee cord wrapped tightly around his neck.
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The troopers transported Appellant, along with Heleva, Robyn Otto, and their
children, to the Lehighton Barracks. Boyko and Frey were also rounded up and brought to
the station. Once at the station, Trooper Joseph Sommers and Corporal Thomas

McAndrew read Appellant Miranda warnings at approximately 3:45 a.m. Appellantsigned a

rights waiver form, and the troopers began to interview him. After about one hour, at
approximately 5:04 a.m., Appellant began to make a tape-recorded statement. In this
statement, Appellant admitted that he shot both Mendez and Lopez twice, but claimed that
he only started shooting after he believed Lopez was about to go out fo his car to retrieve a
gun. See N.T. 11/18/2002, at 270-71. Appellant also admitted that after Mendez ran
outside following the shooting, he and Heleva dragged Mendez back inside, at which time
Appellant grabbed the hatchet type weapon and struck Mendez in the head. See id. at
272.73.

After Appellant made this statement, at approximately 6:00 a.m, the officers took a
break from this questioning. Trooper Sommers and Corporal McAndrew conferred with the
other investigators involved in the case and returned to Appellant for further questicning.
At approximately 7:10 a.m., Appellant indicated that he wished to speak to Corporal
McAndrew alone and proceeded to tell the corporal that he had lied in his original
statement. Appellant then gave a statement which again implicated himself in the murders,
but in this statement, Appellant claimed that he had actually only shot Lopez once, in the
kitchen. See N.T., 11/19/2002, at 290. Appellant stated that he did not shoot Lopez the

second time. see id. at 291.7 Although Appellant also admitted that he shot Mendez a

7 Instead, Appellant indicated that Heleva shot Lopez the second time. According to

Appellant's statement to Corporal McAndrew, after he shot Lopez and Mendez in the
kitchen, he chased Mendez up the stairs, where the two engaged in a struggle. During that
struggle, Appellant claimed that he heard shots fired from the kitchen where he had left
Heleva with the gun. See N.T., 11/19/2002, at 291.
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second time, Appellant claimed that it was Heleva who eventually struck Mendez in the
head with the hatchet type weapon, killing him. See id. at 292-93.

Appellant also testified at his trial, where he again admitted to shooting both Lopez
and Mendez. Appellant told the jury, however, that he had not intended to kill either Lopez
or Mendez. See N.T., 11/21/2002, at 635-38. In general, Appellant’s testimony described
the events as he had recounted them in his second statement to Corporal McAndrew.? See
id.

Dr. Samuel Land, who performed the autopsies on Mendez and Lopez, also took thé
stand at Appellant's trial. Dr. Land testified that, to a reasonable degree of medical
certainty, the cause of Lopez’s death was shotgun wounds to the chest and abdomen, and
that each wound was to a vital part of the body and independently fatal. See N.T.,
11/19/2002, at 343, 348-49. Dr. Land further testified that, to a reasonable degree of

medical certainty, the cause of Mendez's death was gunshot wou nds to the abdomen® and

8 Although there were a few inconsistencies between Appellant’s trial testimony and
his statement to Corporal McAndrew at the police station, only two of the inconsistencies
are worth noting. In his statement to Corporal McAndrew, as noted above, Appellant
indicated that he had only heard Heleva shoot Lopez the second time. See infra, note 7.
However, at trial, Appeliant told the jury that after he shot Lopez and Mendez in the kitchen,
he actually saw Heleva grab the gun and fire a second shot into Lopez’s back. N.T.,
11/21/2002, at 636. Second, although Appellant admitted to shooting Mendez a second
time in both his statement to Corporal McAndrew and at trial, stating both times that the
shooting occurred amidst a struggle between Heleva and Mendez, he described the
circumstances of this particular shooting differently at trial than in his statement to Corporal
McAndrew. See N.T., 11/19/2002, at 282;1/21/2002, at 637. In his statement to Corporal
McAndrew, Appellant merely stated that he grabbed the gun away from Heleva and
Mendez as they struggled, turned the gun toward Mendez, and shot him in the arm. See
N.T., 11/19/2002, at 292. Meanwhile, at trial, Appellant testified that when he shot Mendez
in the arm, he did so accidentally in an attempt to wrestle the gun away from Mendez and
Heleva. See N.T., 11/21/2002, at 637.

? Dr. Land explained that there were two shots fired at Mendez: one shot that
penetrated Mendez's lower right abdomen, and one shot that passed through Mendez’s left
forearm before striking his upper abdomen. See N.T., 11/18/2002, at 353-54.
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sharp force wounds to the head. |d. at 358-61. Dr. Land stated that each of the gunshot
wounds to Mendez's abdomen was to a vital part of his body. Id.

Based on this evidence, we agree with the trial court that there was clearly sufficient
evidence to convict Appellant of the murders of Lopez and Mendez. Although Appellant
now argues, without much elaboration, that there was not sufficient evidence to convict him
because the Commonwealih failed to establish that he had the specific intent to kill anyone,
the evidence shows just the opposite. As detailed above, Appellant shot both Mendez and
Lopez in vital parts of the body, which alone is sufficient to establish Appellant's specific
intent to kill. See Rivera, 773 A.2d at 135.1°

In his next claim, Appellant argues that the trial court erred in denying the motion to
suppress that he filed prior to his trial. Specifically, Appellant argues that the trial court
should have suppressed: (1) his statement to Trooper Tretter in the patrol car, because he
made it during the course of a custodial interrogation but before he was given Miranda
warnings; and (2) the statement he made to Corporal McAndrew after he asked to speak
with the corporal alone, as that statement was elicited after he had been in custody for over

six hours, in violation of Commonwealth v. Davenpert, 370 A.2d 301 (Pa. 1977). For the

reasons set forth below, we find that the triai court did not err in refusing to suppress these
statements.
[n evaluating the denial of a suppression motion, our initial task is to determine

whether the trial court’s factual findings are supported by the record. See Commonwealth

v. Bridges, 757 A.2d 859, 868 (Pa. 2000). In making this determination, we must “consider

10 Even assuming arguendo that Appellant only shot Lopez once and shot Mendez a
second time only accidentally, as he claimed at trial, Dr. Land testified, as noted above, that
both of the gunshot wounds suffered by Lopez were to vital parts of his body and that the
first shot to Mendez's abdomen, which Appellant concedes he fired, was to a vital part of
the body. Thus, even under Appellant's own version of the events at trial, the jury was
entitled to infer that Appellant had the specific intent to kill both Mendez and Lopez.
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only the evidence of the prosecution’s witnesses, and so much evidence of the defense that
remains uncontradicted when fairly read in the context of the record as awhole.” |d. When
the evidence supports the factual findings, we are bound by such findings and may only
reverse the suppression court if the legal conclusions drawn therefrom are erroneous. Id.

In the first instance, Appellant completely fails to explain how he was unduly
prejudiced by the admission of either of the statements he now argues the trial court should
have suppressed. Appellant took the stand at his trial and admitted that he did indeed
shoot Lopez and Mendez, and this testimony was, in all material respects, similar to the
second statement he gave to Corporal McAndrew at the police station. Likewise,
Appellant's admission to Trooper Tretter in the patrol car that he had shot people is in no
way inconsistent with his testimony at triai that he had shot Mendez and Lopez. Thus, we
fail to see, and Appellant fails to demonstrate, how he was prejudiced by the admission of
the two statements he now says the triai court improperly refused to suppress.”’ In any
event, as discussed below, we agree with the trial court that each of the statements
Appellant now complains of was properly admitted at trial.

Appellant first argues that the trial court erred in refusing to suppress his statement
to Trooper Tretter in the patrol car because it was obtained while he was in police custody
but before he was read his Miranda rights. We disagree.

Whether a person is in custody for Miranda purposes depends on whether the
person is physically deprived of his freedom of action in any significant way or isplacedina
situation in which he reasonably believes that his freedom of action or movement is

restricted. See Commonwealth v. Williams, 650 A.2d 420, 427 (Pa. 1994). The test for

" Appellant makes no argument, for example, that his trial testimony was not
substantially cumulative of the allegedly improperly admitted statements or that he only
took the stand in an attempt to explain the two inculpatory statements that the trial court
refused to suppress.
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custodial interrogation does not depend upon the subjective intent of the law enforcement
officer, but rather, focuses on whether the individual being interrogated reasonably believes

his freedom of action is being restricted. See id.; Commonwealth v. Brown, 375 A.2d 1260

(Pa. 1977). Once in custody, and prior fo interrogation, a person must be provided with
Miranda warnings before any statement he makes will be deemed admissible. See id.
Miranda warnings, however, are not required in certain situations where the police ask
questions to ensure public safety and not to elicit incriminating responses. New York v.

Quarles, 467 U.S. 649, 655-57 (1984); Commonwealth v. Stewart, 740 A.2d 712, 719-20

(Pa. Super. 1899), aff'd on other grounds sub nom. Commonwealth v. Perry, 798 A.2d 697

(Pa. 2002) (plurality).

Here, Appellant was clearly deprived of his freedom of action when Trooper Tretter
handcuffed him, placed him in the back of the patrol car, and locked the door. See
Williams, 650 A.2d at 427. Therefore, we agree with Appellant that he was indeed in

custody for Miranda purposes at that time.”” However, we also agree with the trial court

12 In Commonwealth v. Gwynn, 723 A.2d 143, 149 (Pa. 1999), a plurality of this Court,
in an Opinion Announcing the Judgment of the Court (*"OAJC"), concluded that the police
officer’s placement of the defendant in a patrol car, and subsequent handcuffing of the
defendant, did not rise to the level of an arrest under the circumstances presented in that
case. There, an officer stopped the defendant after the defendant repeatedly walked away
from the officer in an area where a burglary had been reported. The officer asked the
defendant for identification, but because the officer feared the defendant might flee after he
kept moving his head, the officer placed the defendant in his patrol car. After a backup
officer arrived, the officers thought they saw the defendant trying to escape, and as a result,
they placed him in handcuffs. On appeal, the OAJC rejected the defendant's claim that
these actions by the police constituted an illegal arrest, instead concluding that the actions
were all part of a legitimate investigative detention. In reaching this conclusion, the OAJC
found that the officers had reasonable suspicion to stop the defendant initially and then
stated:

The remaining actions during the Terry stop constituted permissible

preservation of the status quo while the officer confirmed or dissipated his

suspicions. The preservation of the status quo occurred: while the officer
{(continued...)



89a

that overriding considerations of public safety justified Trooper Tretter's failure to provide
Appellant with Miranda warnings befere asking him the limited question regarding the
woman's whereabouts while Appellant was in the patrol car, Based on the call from
Appellant's neighbor, Trooper Tretter and Trooper Rutter believed that they were
responding to a violent domestic dispute. When they arrived at the scene, the troopers not
only observed damaged property, but also saw blood on the neighbor's front door, on a
jacket leftin the yard, and on the door of Appellant’s residence. The froopers then received
a confusing account of events from Appellant. Given these circumstances, the troopers
could not be certain of the extent of danger before them nor could they be sure of the
safety of the alleged woman involved in the reported domestic violence incident. In

addition, once Appellant was placed in the patrol car, Trooper Tretter asked Appellant a

{...continued) : S
retrieved [Appellant's] identification to confirm the identity of the appellant; by
placing appellant in the police car during this nighttime street encounter in a
high-crime area while his identification was checked; and when appellant was
handcuffed after he tried to escape before the check on identification was
completed.

Id. at 149. The QAJC then apparently applied this analysis in rejecting Appellant's
subsequent claim that his statements made in the patrol car before he was given Miranda
warnings should have been suppressed, siating that “the record reflects that fthe
statements] did not occur as the result of custodial interrogation.” |d. at 150.

Gwynn does not control our inquiry here. In the first instance, Gwynn is only an
opinion announcing the judgment of the Court, and its reasoning is therefore not binding on
this Court. See C&M Developers v. Bedminster Twp. ZHB, 820 A.2d 143, 152 (Pa. 2002)
(opinion announcing judgment of court is not binding precedent). Second, the standard for
determining whether a person has been placed in custody is based on the particular
circumstances of each case, see Commonwealth v. Ziegler, 470 A.2d 56, 58 (Pa. 1983),
and there can be no doubt that the circumstances in Gwynn are completely different than
those in the instant case. In any event, even if Gwynn were to control our inquiry here, in
that it could somehow be read as establishing the broad proposition that an individual who
is handcuffed and placed in a patrol car is not in “custody” for any purpose, this Court has
clearly taken a contrary position in this opinion today.

10
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very focused question, aimed at discovering the whereabouts of the alleged woman.
Based on these circumstances, we conclude that the troopers were not attempting to elicit
an incriminating response from Appellant when they placed him in the patrol car and asked
him about the woman’s location, but rather, were motivated soley by a concern for their
own safety and the safety of the alleged woman. See Quarles, 467 U.S. at 657 (concluding
that “the need for answers to questions in a situation posing a threat to the public safety
outweighs the need for the prophylactic rule protecting the Fifth Amendment's privilege

against self-incrimination”); see also Commonwealth v. Bowers, 583 A.2d 1165, 1171 (Pa.

Super. 1990) (recognizing the reasoning in Quarles). Accordingly, Appellant’s statements

to Trooper Tretter were admissible under the public safety exception and thus were
properly admitted by the trial court. See Quarles, 467 U.S. at 855-57; Stewart, 740 A.2d at
719-20.

Appellant also claims that the trial court erred in refusing to suppress a portion of his
statement to the police because it was elicited in violation of the “six-hour rule” set forth in

Commonwealth v. Davenport, 370 A.2d 301 (Pa. 1977). Specifically, Appellant argues that

because he was taken into police custody at approximately 12:35 a.m., the statement he
made fo Corporal McAndrew more than six hours later, at approximately 7:10a.m., should
have been suppressed. However, in light of the fact that a majority of this Court recently

abandoned the six-hour rule in Commonwealth v. Perez, 2004 WL 576101 (Pa. 2004),

Appellant's claim fails.

The Pennsylvania Rules of Criminal Procedure require that an individual who has
been arrested “shall be afforded a preliminary arraignment by the proper issuing authority
without unnecessary delay.” Pa.R.Crim.P. 516(A). While this requirement is not
constitutionally mandated, it ensures that a defendant is afforded the constitutional rights
embodied in Pennsylvania Rule of Criminal Procedure 540, which requires the issuing

authority to: (1) read the complaint to a defendant to inform him of the nature of the charges

1
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against him, Pa. Const. art. [, § 9; (2) inform him of his right to counsel, U.S. Const.
Amends. VI, XIV, Pa. Const. art. |, § 9; and (3) inform him of his right to reasonable bail,
Pa. Const. art. |, § 14. Pa.R.Crim.P. 540; Perez, 2004 WL 576101, at *3.

Prior io our decision in Perez, this Court's approach to the prompt arraignment

requirement was governed by our decisions in Davenport and Commonwealth v. Duncan,

525 A.2d 1177 (Pa. 1987). First, in Davenport, this Court established a rule under which
the admissibility of any statement taken while the defendant was in custody, but before his
preliminary arraignment, depended on the length of the delay between the defendant's

arrest and his arraignment. We stated:

If the [defendant] is not arraigned within six hours of arrest, any statement
obtained after arrest but before arraignment shall not be admissible at trial. If
the accused is arraigned within six hours of arrest, pre-arraignment delay
shall not be grounds for suppression of such statements except as the delay
may be relevant to constitutional standards of admissibility.

Davenport, 370 A.2d at 306. The Court adopted this bright-line approach in order to
“assure more certain and even-handed application of the prompt arraignment requirement,
and [to] provide greater guidance to trial courts, the bar and law enforcement authorities.”
id.

However, a decade later, in Duncan, this Court explained that although the Court's
adoption of the six-hour rule was meant to provide a workable rule with which law
enforcement could readily comply, “our experience with the per se application of the rule

has proven to the contrary.” Duncan, 525 A.2d at 1182. The Duncan Court recognized

that the Davenport rule had “been applied on a mechanical basis to violations which bear
no relationship to the statement obtained and has shielded the guilty for no reason relevant
to the individual circumstances of their case.” Id. at 1182, Inresponse, the Court held that
to better achieve the goals of Davenport “to guard against the coercive influence of

custodial interrogation, [and] to ensure that the rights to which an accused Is entitied at

12
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preliminary arraignment are afforded without unnecessary delay” the focus when
determining whether to suppress an incriminating statement, “should be on when the
statement was obtained, ie., within or beyond the six-hour period.” Id. (emphasis in
original). Thus, the Davenport rule was modified to allow admission of statements that
were made by the accused within six hours of his arrest, regardless of when the
arraignment occurred. |d.

This Court recently reconsidered the Davenport-Duncan rule in Commonweaith v.

Perez, 2004 WL 576101, where a majority of the Court concluded that the “application of a
stringent bright-line rule to the vastly different sets of circumstances that may be involved in
arrest, investigation, and arraignment has yielded perplexing results .. ..” Id. at*4. Thus,
the majority abandoned the six-hour rule and held that “voluntary statements by an
accused, given more than six hours after arrest when the accused has not been arraigned,
are no longer inadmissible per se.” id. at *6. Instead, the majority in Perez concluded that
courts should look to the totality of the circumstances to determine whether a pre-

arraignment statement was freely and voluntarily made, and therefore admissible."® id. The

13 This author dissented from the Perez majerity’s decision 1o abandon the Duncan-

Davenport rule, stating:

in the absence of reasonable and clear time restraints in which police officers
are allowed to question suspects, suspects are much more likely to be
exposed to the coercive effect of prolonged police interrogation, which in
turn, will yield a greater pool of unreliable confessions. By using time
restrictions to curb police officers’ potential abuse of the interrogation
process, the Duncan-Davenport rule, in my view, better safeguards the
constitutional rights of defendants than the new ‘totality of the circumstances’
approach adopted by the majority today and thus, should not be abandoned.

See Perez, 2004 WL 576101 *11 (Nigro, J., concurring and dissenting). However, given
that a majority of this Court abandoned the six-hour rule in favor of the approach delineated
in Perez, that holding applies to the instant case.

13
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majority explained that, in making this determination, courts should consider factors such
as the attitude exhibited by the police during the interrogation, whether the defendant was
advised of his constitutional rights, whether he was injured, ill, drugged or intoxicated when
he confessed, and whether he was deprived of food, sleep, or medical attention during the
detention.™ ]d. at 5-6.

Applying Perez to the instant case,' we find that the totality of the circumstances
demonstrates that Appellant’s statement to Corporal McAndrew was voluntarily given and
therefore properly admitted at trial. In the first instance, there is nothing in the record to
indicate that the delay in Appellant’s arraignment was aimed at overcoming Appellant's will,
or that the police utilized any coercive tactics to persuade him to give a statement. At trial,
Corporal McAndrew testified to the circumstances surrounding Appellant's confession and
indicated that Appellant was informed of his constitutional rights before he spoke to the
officers, was permitted to use the bathroom and was given coffee and a blanket during the
interview, and was not injured or under the influence of drugs or alcohol when he made the
confession. See N.T., 11/19/2002, at 261-301. Moreover, the record shows that Appellant
himself was responsible for part of the delay as he spent the first hours of the interview
providing a statement that he later partially recanted in the follow-up statement af issue
here. See Perez, 2004 WL 576101, at *7-8 (noting that the appellant’s deception to the

police about his identity and his age contributed to the delay in processing his case).

14 Additional factors to be considered include the age of the accused, his level of
education and intelligence, the extent of his previous experience with the police, the
repeated and prolonged nature of the questioning, and the length of detention prior to the
confession. See Perez, 2004 WL 576101, at *5-6 (citing People v. Cipriano, 429 N.W.2d
781, 790 (Mich. 1988)).

18 This Court explicitly stated in Perez that the new totality of the circumstances
standard would apply to “all pending cases where the issue has properly been raised.” Id.
at*7.

14
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Under these circumstances, we find that Appellant's statement to Corporal McAndrew was
voluntarily given and therefore admissible pursuant to Perez.

As we find that Appellant's claims for relief are without merit, we must, in compliance
with our statutory duty pursuant fo 42 Pa.C.S. § 9711(h)(3), affirm his sentences of death
unless we determine that (1) the sentences were the product of passion, prejudice or any
other arbitrary factor or (2) the evidence fails to support the finding of at least one
aggravating factor with respect to each murder. 42 Pa.C.S. § 9711(h)(3). Based uponour
review of the record, we conclude that the sentences of death were not the product of
passion, prejudice or any other arbitrary factor, but rather, were based on evidence
properly admitted at trial. We also conclude that the evidence was sufficient to support the
finding of at least one aggravating factor with respect to each murder. Specifically,
regarding the murder of Mendez, the evidence showed that Appellant was convicted of the
first-degree murder of Lopez, which was committed at the time of the murder of Mendez.
See 42 Pa.C.S. § 9711(d)(11). Likewise, regarding the murder of Lopez, the evidence
showed that Appellant was convicted of the first-degree murder of Mendez, which was
committed at the time of the murder of Lopez. See id.

Accordingly, we affirm Appellant's convictions and the sentences of death.

Former Justice Lamb did not participate in the decision of this case.

Mr. Chief Justice Cappy files a concurring opinion.

Mr. Justice Castille files a concutring opinion which joins the majority opinion in part.

Madame Justice Newman files a concurring opinion.

Mr. Justice Eakin files a concurring opinion.

Mr. Justice Saylor files a dissenting opinion.

16 The Prothonotary of the Supreme Court is directed to transmit the complete record
of this case to the Governor of Pennsylvania. See 42 Pa.C.S. § 9711(i) (Supp. 1897).

15
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[J-170-2003]
IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA, : No. 402 CAP

Appellee . Appeal from the Judgment of Sentence
. entered on January 27, 2003 in the Court
. of Common Pleas of Monroe County

V.
MANUEL SEPULVEDA, : ARGUED: December 4, 2003
Appellant
CONCURRING OPINION
MR. CHIEF JUSTICE CAPPY DECIDED: August 19, 2004

Appellant asserts that the statements elicited without benefit of his constitutional

rights pursuant to Miranda v. Arizona, 384 U.S. 436 (1968) should have been suppressed.

Insofar as the majority disposes of this claim under federal law, | am compelled to join as |

recognize that New York v. Quarles, 467 U.S. 649 (1984), requires that result. Although

Appellant makes a perfunctory statement that this claim is raised under the Pennsylvania

Constitution, beyond that boilerplate assertion he offers no independent argument under

our state constitution. Accordingly, the question of the viability of Quarles, and the public
safety exception to the right against self-incrimination, under our state constitutionis left for

another day.
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Additionally, | note my disagreement with the majority’s depiction of this claim as one
being cansidered under a prejudice analysis. (Majority slip opinion at p.8). As the assertion
of error presents a claim of trial error, | believe that it is subject to a harmless etror analysis.

Commonwealth v. Howard, 645 A.2d 1300, 1307 (Pa. 1994) (discussing the difference

between a harmless error analysis and a prejudice analysis); see also Commonwealth v.
Baez, 720 A.2d 711, 720 {Pa. 1998) (denial of pre-trial motion to suppress subject to
harmless error analysis). However, as | agree with the majority that there is no error, any
discussion of the standard for assessing the consequences of that error is unnecessary.

In all other respects | join the lead opinicn.

[J-170-2003] - 2
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[J-170-2003]
IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA,: No. 402 CAP

Appellee, . Appeal from the Judgment of Sentence of
. the Court of Common Pleas of Monroe
County, dated January 27, 2003.

V.
MANUEL SEPULVEDA, : ARGUED: December 4, 2003
Appellant.
CONCURRING OPINION
MR. JUSTICE CASTILLE DECIDED: August 19, 2004

| join the lead opinion except in the following respects, all of which concern the
admissibility of the inculpatory statement appellant made in the patrol car.
This case does not pose the more common “custody” and “interrogation” questions

seen in cases involving Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966). The case

does not involve the classic formal arrest, transport to police headquarters, and extended
incommunicado interrogation which gave rise to the Supreme Court's adoption of a
requirement of prophylactic wamings. Ultimately, | believe that we need not determine how
the case would fit within the classic Miranda paradigm because, for the reasons well-

expressed by the lead opinion, the question of the admissibility of appeliant’s statement is



98a

controlled by the public safety exception to Miranda which was established in New York v.
Quarles, 467 U.S. 649, 104 S.Ct. 2626 (1984). Along the way to its conclusion that
Quaries controls, however, the lead opinion makes some findings and statements

concerning the status of the law under Miranda with which | am in sufficient disagreement

as to occasion this concurrence.
First, | disagree with the lead opinion’s analysis of the contours of the federal

constitutional test for determining “custody” for purposes of Miranda. The lead opinion

states that “appellant was clearly deprived of his freedom of action,” and therefore, was in
“custody” for purposes of Miranda. Slip op. at 9. This is not the proper federal test. As |

noted in my Dissenting Opinion in |n Re R.H., 791 A.2d 331 (Pa. 2002).

An individual is not in custody for Miranda purposes simply because his
freedom of action has been restricted in a significant way or he reasonably
believes that his freedom of action or movement has been restricted by the
questioning. The U.S. Supreme Court--which is the ultimate authority on the
interpretation of Miranda questions—has held that, in determining whether an
individual was in custody, "the uitimate inquiry is ... whether there [was] a
'formal arrest or restraint on freedom of movement' of the degree associated
with a formal arrest." See Stansbury v. California, 511 U.S. 318, 322, 114
S.Ct. 1526, 1528-29, 128 L.Ed.2d 293 (1994) (citations omitted). "[T]he initial
determination of custody depends on the objective circumstances of the
interrogation, not on the subjective views harbored by either the interrogating
officers or the person being questioned.” Id. at 323, 114 S.Ct. at 1529.
Thus, not every mere deprivation of an individual's freedom of action triggers
Miranda’s constitutional protections, and the subjective sentiments of the
person being interrogated are wholly irrelevant to the objective custody

inguiry.

In Berkemer v. McCarty, 468 U.S. 420, 440; 104 5.Ct. 3138, 3150, 82
L.Ed.2d 317 (1984), for example, the Supreme Court held that Miranda
warnings were not required prior to the roadside guestioning of a motorist
detained in a traffic stop. Although the Supreme Court recognized that "a
traffic stop significanily curtails the 'freedom of action’ of the driver," and that,
under the law of most states, it is in fact a crime to drive away without
permission, it emphasized that this was not the end of the Miranda custody
inquiry. "Fidelity to the doctrine announced in Miranda requires that it be
enforced ... only in those types of situations in which the concerns that

[J-170-2003] - 2
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powered the decision are implicated.” Id. at 437, 104 S.Ct. at 3148-49. The
Supreme Court found that the fact that traffic stops are typically temporary
and brief, are conducted in public, and usually involve enly one or at most
two policemen "mitigate[d] the danger that a person questioned will be
induced 'to speak where he would not otherwise do so freely." Id. at 437,
104 S.Ct. at 3149 (quoting Miranda, 384 U.S. at 467, 86 S.Ct. at 1624).

Id. at 338 (Castille, J. dissenting); accord Quarles, 467 U.S. at 655, 104 S.Ct. at 2631 ("the

ultimate inquiry is simply whether there is a 'formal arrest or restraint on freedom of

movement' of the degree associated with a formal arrest”) (quoting California v. Beheler,

463 U.S. 1121, 1125, 103 S.Ct. 3517, 3520 {1983) (per curiam) (quoting Oregon v.
Mathiason, 429 U.S. 492, 495, 97 S.Ct. 711, 714 (1977} (per curiam))). Because | believe
that the lead opinion misconstrues the controlling test, | also believe that the lead opinion is

mistaken in its extended criticism of the plurality decision in Commonwealth v. Gwynn, 723

A.2d 143 {Pa. 1999), and | necessarily disagree with the broad and contrary custody
holding the lead opinion would announce to supplant the non-precedential decision in
Gwynn. See slip op. at 9-10 n.12."

In my view, the question of custody for Miranda purposes under the proper test in
these unusual circumstances is a ciose one, but ultimately, it is a question this Court need
not resolve. This is so because even if it is assumed that appellant was in custody when
police temporarily placed him in the patrol car so that they could “freeze the situation” while
they investigated this late-night report of an incident of domestic violence -- a report
corroborated by the on-scene cooperation of the reporting witness and the presence of
blood on the doors of the two neighboring homes, as well as on a jacket found between the

homes -- the Quarles public safety exception obviated the necessity for police to recite

' In any event, discussion of Gwynn is unnecessary to the decision of this case because (1)
as the lead opinion notes, Gwynn is a plurality opinion with no precedential value; and (2) it
is not apparent that, in the portion of the plurality opinion to which the lead opinion takes
exception, the Gwynn Court was speaking of “custody” rather than “interrogation.”

[J-170-2003] - 3
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Miranda warnings before asking appellant the single question they posed, a question which
was designed to locate and thereby secure the safety of the woman police had reason to
believe was a victim of domestic violence.

| also write to highlight the importance of undertaking the appropriate constitutional
analysis when determining whether or not “interrogation” has occurred in a given case. As

the United States Supreme Court articulated in Rhode [sland v. Innis, 446 U.8. 291, 100

S.Ct. 1682 (1980):

[Tlhe term interrogation under Miranda refers not only to express
questioning, but also to any words or actions on the part of the police (other
than those normally attendant to arrest and custody) that the police should
know are reasonably likely to elicit an incriminating response from the
suspect. The latter portion of this definition focuses primarily upon the
perceptions of the suspect, rather than the intent of the police. ... But, since
the police surely cannot be held accountable for the unforeseeable
results of their words or actions, the definition of interrogation can
extend only to words or actions on the part of police officers that they
should have known were reasonably likely to elicit an incriminating
response.

Id. at 301-02, 100 S.Ct. at 689-90 {(bold emphasis added). Thus, the absence of Miranda
warnings does not require suppression of a suspect's custodial statement if, for example,

the suspect spontaneously “blurts out” the statement, Commonwealth v. Baez, 720 A.2d

711, 720-21 (Pa. 1998); or makes an incriminating statement in the course of “small talk”

with authorities, Commonwealth v. Abdul-Salaam, 878 A.2d 342, 351 (Pa. 1996}, or is

merely responding to biographical questioning, Commonwealth v. Daniels, 644 A.2d 1175,

1181 (Pa. 1994); or makes an incriminating statement after voluntarily initiating

communication with the authorities, Commeonwealth v, Yarris, 549 A.2d 513, 523-24 (Pa.

1988); or makes an incriminating statement in response to a declaration, rather than an

inquiry, on the part of the authorities, Commonwealth v. Brantner, 406 A.2d 1011, 1015-18

(Pa. 1979). In addition, even a statement elicited in direct violation of Miranda may be

[J-170-2003] - 4



101a

admissible for impeachment purposes. Harris v. New York, 401 U.S. 222, 91 5.Ct. 643

(1971). Moreover, a concern for thorough examination of the question of interrogation is
particularly appropriate in a close case, such as that sub judice, where, as the lead opinion
aptly notes: “[T]he troopers were not attempting to elicit an incriminating response from
Appellant when they placed him in the patrol car and asked him about the woman's
location.” Slip op. at 11.

Finally, 1do not join in the lead opinion’s preliminary finding that appellant’s failure to
demonstrate “undue prejudice” from the admission into evidence of the statement in
guestion would defeat his claim if it otherwise had merit. Presumably, if the statement were
obtained in violation of Miranda, the burden would be on the Commonwealth to prove that

its admission was harmless beyond a reascnable doubt. See Chapman v. California, 386

U.S. 18, 23-24, 87 S.Ct. 824, 827-28 (1967). However, because the statement was
properly admitted, and more importantly, because the Commonwealth has not argued
harmless error, there is no reason to address the question of the effect of a non-existent
error. See Berkemer, 468 U.S. at 443-445, 104 S.Ct. at 3152-54 (citing Chapman and
refusing to apply harmless error standard, or even decide whether harmless error standard
could apply to Miranda violation, where state did not argue harmiess error).

With the exception of the foregoing concerns, | join the lead opinion.

[J-170-2003] - 5
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IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA, : No. 402 CAP
Appellee : Appeal from the Judgment of Sentence

. entered on January 27, 2003 in the Court
: of Common Pleas of Monroe County

V.
MANUEL SEPULVEDA, : ARGUED: December 4, 2003
Appellant
CONCURRING OPINION
MR. JUSTICE EAKIN DECIDED: August 19, 2004

| join the lead Opinion in affirming appellant’s convictions and sentences of
death. However, with respect to the admissibility of appellant's statement made in the
patrol car, | do not believe we need to reach the public safety exception to Miranda to
resolve the issue, as no interrogation occurred. Miranda warnings are necessary only
when a defendant is subject to custodial interrogation. [ agree that appellant, in
handcuffs in a patrol car, was in custody. | do not agree that he was interrogated.

Interrogation of course “refers not only to express questioning, but also to any
words or actions on the part of the police (cther than those normally attendant to arrest
and custody) that the police should know are reasonably likely to elicit an incriminating

response from the suspect.” Commonwealth v. DelJesus, 787 A.2d 394, 402 (Pa. 2001)
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(citing Rhode Island v. Innis, 446 U.S. 291 (1980)). The likelihood of an incriminating

response to this single non-accusatory question of the woman’s whereabouts was slim.
Such was not the design of the inquiry, and hence Miranda warnings were not required.

Trooper Tretter’s question was based on his logical belief that he had responded
to a domestic dispute. Seeing blood, he was understandably anxious to define what he
faced, and asked one question about the location of another pptentiai party. He did not
ask appellant what he had done, how he had done it, why he had done it; he didn’t even
ask ‘what happened here?” He did nothing at all designed to elicit incriminating
information; the fact that the answer he got was incriminating is not the measure of the
question itself. As it was not designed to elicit an incriminating response, the question
itself simply did not rise to the level of interrogation. There being no interrogation,
Miranda warnings were not necessary, and we need not address whether an exception

to Miranda is implicated - Miranda itself is not implicated.

[J-170-2003] - 2
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IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA, : No. 402 CAP
Appellee . Appeal from the Judgment of Sentence

: entered on January 27, 2003 in the Court
. of Common Pleas of Monroe County

V.
MANUEL SEPULVEDA, . ARGUED: December 4, 2003
Appellant
CONCURRING OPINION
MADAME JUSTICE NEWMAN DECIDED: August 19, 2004

Although | agree with the decision to affirm the convictions and sentences, | do not
agree with the determination that the “public safety exception” applies to the statement

Appellant made in the police car.

As the Opinion Announcing the Judgment of the Court correctly concludes, the
interrogation leading to Appellant's confession in the police car, while he was handcuffed

and in the back seat, was custodial in nature and presumptively required Miranda
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warnings.! Commonwealth v. Williams, 650 A.2d 420 (Pa. 1994). Nevertheless, “Miranda

warnings . . . are not required in certain situations where the police ask questions to ensure
public safety and not to elicit incriminating responses.” Opinion Announcing the Judgment

of the Court at 9 (citing Quarles, 467 U.S. at 655-57; Commonwealth v. Stewart, 740 A.2d

712, 719-20 (Pa. Super. 1999)). The Opinion Announcing the Judgment of the Court
determines that the instant matter presents one of these situations, in which “overriding
considerations of public safety justified Trooper Tretter's failure to provide Appellant with
Miranda warnings before asking him the limited question regarding the woman’s
whereabouts . . . .” Opinion Announcing the Judgment of the Court at 10. The public
safety concerns considered included: (1) the troopers thought that they were responding to
a violent domestic dispute; (2) they saw blood on the front door; and (3) Appellant gave a

“confusing account” of the events that had transpired.

| do not find these circumstances to be ones that justify the “narrow exception” that

the Supreme Court articulated in New York v. Quarles, 467 U.S. 649 (1984), which involved

a real and immediate threat to public safety, consisting of circumstances far more exigent
than the ones here. id. at 650. In that case, a woman approached two police officers and
told them she had just been raped, described her assailant, and informed them that the
man had just entered a nearby supermarket and was carrying a gun. One officer entered
the store, saw a man who matched the description, witnessed the suspect run, ordered him
to stop, frisked him, and discovered he was wearing an empty holster. After handcuffing

the suspect, the officer asked him where the gun was, and the suspect gestured and said

! Miranda v. Arizona, 384 U.S. 436 (1966).
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“over there.” The officer retrieved the gun, arrested the suspect, and then read him his

rights. The Supreme Court stated that:

The police in this case, in the very act of apprehending a
suspect, were confronted with the immediate necessity of
ascertaining the whereabouts of a gun which they had
every reason to believe the suspect had just removed
from his empty holster and discarded in the supermarket.
So long as the gun was concealed somewhere in the
supermarket, with its actual whereabouts unknown, it
obviously posed more than one danger to the public safety:
an accomplice might make use of it, a customer or employee
might come upon it.

Quarles, 467 U.S. at 657 (emphasis added).

The situation in the instant matter stands in stark contrast to the one in Quarles.
When police took Appellant into custody, they were responding first to a report of domestic
violence and then to an inconsistent claim by Appellant that he was the victim of an attack

by two men. Unlike Quarles, there was no identified victim, no report of a gun at the scene,

and no contemporaneous crime being witnessed. Further, Appellant was already
handcuffed and placed in the back seat of the patrol car when he was questioned and
biurted out his confession. Clearly, Appellant did not pose a threat to public safety, and,
while police knew that something bad had happened, Appellant himself was a self-
described crime victim, and there were no weapons or armed suspects known to be
present. It strains credulity in these circumstances to hold that the "narrow exception”

based on public safety articulated in Quarles applies.

[J-170-2003] - 3
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Although | believe that the police car confession was not admissible, | agree with the
result and would not reverse the determination on guilt because there is sufficient evidence
of record, including a second confession and Appellant’s inculpatory testimony,” to support

the conviction even in the absence of the first statement.®

2 Appellant testified that he shot the two victims. The pathologist who performed the
autopsies testified that each victim had been shot in a vital part of the body. Specific intent
can be inferred where a defendant uses a deadly weapon upoen a vital part of the victim's
body. Commonwealth v. Washingfon, 692 A.2d 1024 (Pa. 1997).

5 Appellant has not raised any issue based on the fruit of the poisonous tree doctrine,
regarding evidence obtained as a result of the police car confassion.

[J-170-2003] - 4
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IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEALTH OF PENNYSLVANIA, : No. 402 CAP
Appellee
Appeal from the Judgment of Sentence
. entered on 11/25/02 in the Court of
v, : Common Pleas of Monroe County at No.
1 1522 CR 2001
MANUEL MARCUS SEPULVEDA,

Appellant . ARGUED: December 4, 2003

DISSENTING OPINION

MR. JUSTICE SAYLOR DECIDED: August 19, 2004

Recently, | supporied the abandonment of the Court's former, prophylactic,
bright-line six-hour rule constraining custodial, police interrogation in the absence of
prompt arraignment, because | believed that the pattern of continually expanding and
evolving exceptions engrafted onto the rule had left it in such an impaired condition that

it had the potential to do more harm than good. See Commonwealth v. Perez, ___ Pa.

., 845 A2d 779, 792-93 (2004) (Saylor, J., concurring and dissenting); accord
Commonwealth v. Bridges, 563 Pa. 1, 47, 757 A.2d 859, 883 (2000) (Saylor, J.,

concurring) (expressing ihe view that “continuation of a rule so readily capable of
avoidance as to function as no rule at all . . . carries with it the potential for diminishing
respect for the courts’ authority in the eyes of those subject to their lawful mandates™). |
also took the position, however, that the change should be implemented prospectively,

as this approach would best serve the orderly administration of justice and maintain
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essential fairness. See Perez, Pa. at ___, 845 A.2d at 792 (Saylor, J., concurring

and dissenting).
A substantial disadvantage of the Perez Court's decision retroactively to replace

the Davenport/Duncan six-hour rule with a totality-of-the-circumstances approach is

made apparent by this case. The focus of the parties’ efforts below was on developing
a record concerning the six-hour rule that represented the prevailing law of the
Commonwealth as of the time of the interrogation at issue.! Thus, there does not
appear to have been a directed attempt to build a full and complete record regarding
this issue of the knowing, voluntary, and intelligent character of Appellant’s statements,
which Perez has retrospectively converted into the exclusive inquiry of the case, or any
decision on the part of the trial court pertaining to the now-central question.
Furthermore, the majority's present effort to perform the necessary assessment for the
first time on appellate review on the cold and at least potentially incomplete record
before it is inconsistent with its own pronouncements concerning the character of its

appellate function.?

' Although Appellant could have presented a totality approach as an alternative basis
for his claim, he certainly was entitled to style his claim according to other prevailing law
as established by this Court, i.e., the Davenport/Duncan six-hour rule.

? See, e.g., Commonweaith v. Jackson, 464 Pa. 292, 297-98, 346 A.2d 746, 748 (1875)
(“The record before us contains no findings of fact or conclusions of law, cnly a
statement of the suppression court’s conclusion that there was no coercion[;] . . . [t]his
court does not in the first instance make findings of fact and conclusions of law.”);
accord Commonwealth v. Grundza, 819 A.2d 66, 68 (Pa.Super.), appeal denied, 574
Pa. 764, 832 A.2d 435 (2003) (same); ¢f. Thompson v. City of Philadelphia, 507 Pa.
592, 599, 493 A.2d 669, 672-73 (1985) (“An appellate court by its nature stands on a
different plane than a trial court. Whereas a trial court’s decision to grant or deny a new
trial is aided by an on-the-scene evaluation of the evidence, an appellate court's review
rests solely upon a cold record. Because of this disparity in vantage points an appellate
court is not empowered to merely substitute its opinion concerning the weight of the
evidence for that of the trial judge.”). Notably, the Court has recently based substantial
(continued .. )
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Although | recognize that | am bound by Perez in terms of the retroactive

elimination of the Davenport/Duncan six-hour rule, | would defer the preseni matter, in

the first instance, to the post-conviction setting. There, at least the parties may be
afforded the opportunity to complete the record concerning the totality of the
circumstances surrounding Appellant’s interrogation, and the necessary fact finding can

be accomplished in a more appropriate forum.

(...continued)

alterations to the review process on the distinction between the roles of appellate versus
original jurisdiction courts in terms of their respective abilities relative to fact finding.
See e.q.. Commonwealth v. Grant, 572 Pa. 48, 66, 813 A.2d 726, 737 (2002); seg alse
Commonwealth v, Freeman, 573 Pa. 532, 543-44, 827 A.2d 385, 392 (2003)
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IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

CASTILLE, C.J., SAYLOR, EAKIN, BAER, TODD, McCAFFERY, ORIE MELVIN, JJ.

COMMONWEALTH OF PENNSYLVANIA, : No. 553 CAP

Appellee . Appeal From the Order entered on
1 10/11/2007 denying PCRA relief in the
: Court of Common Pleas of Monroe
V. _ . County, Criminal Division, at No. CP-45-
: CR-0001522-2001

MANUEL MARCUS SEPULVEDA,

Appellant : SUBMITTED: July 25, 2008
OPINION

CHIEF JUSTICE CASTILLE' ' DECIDED: November 28, 2012
This is a capital appeal from the order of the Court of Commeon Pleas of Monroe
County denying appeliant Manuel Marcus Sepulveda’s petition for relief under the Post
Conviction Relief Act ("PCRA"), 42 Pa.C.S. §§ 9541-9546. For the reasons that follow,
we remand for further, limited ‘proceedihgs hefore the PCRA court.
A. BACKGROUND
The facts underlying appeliant’s sentences of death are discussed more fully in

appellant's direct appeal, Commonwealth v. Sepulveda, 855 A.2d 783, 786-89 (Pa.

2004) (plurality), cert. denied, 546 U.S. 1169 (2008). However, in order to adequately

review appellant’s claims herein, some background is required.

! This matter was reassigned to this author. Judgment Entered 11/28/2012

W. Person Ir.-P

ohn W, nr.;
eputy Prothonotary .
Supreme Court of Pennsylvania
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The eﬁidence adduced at trial and summarized in Sepulveda established that on
November 26, 2001, appellant was at the home of Daniel Heleva and Robyn Otto in
Polk Township, Monroe County, where he resided with the couple and their two
children. At approximately 6:30 p.m., John Mendez and Ricardo Lopez arrived at the
house to recover two guns that Mendez claimed belonged to him. Appellant retrieved
the guns and gave them to Mendez. Mendez and Lopez then left.

Later that night, Heleva returned to the house with Richard Boyko and
discovered that the guns were missing. Another man, Jimmy Frey, was siiting in the
living room watching television. Appellant explained to Heleva what happened with the
guns and Heleva instructed Boyko to call Mendez. Mendez and Lopez returned to the
house, but Heleva did not initially permit L.opez to enter. Heleva and Mendez had words
and the two men began fighting in the kitchen. The fight was resolved and Lopez and
appellant joined Mendez and Heleva in the kitchen. Boyko left the house to run an
errand for Rohyn Otto. Robyn Otto was upstairs in the house with her two children.

As the four men were sitting around the kitchen table, another argument erupted,
at which point appellant grabbed a .12 gauge shotgun and shot Mendez in the stomach.
He then shot Lopez in the side. Lopez collapsed on the floor. Appellant then placed the
gun on Lopez's back and fired, killing him. Mendez escaped from the kitchen and ran
upstairs. Appellant then chased him upstairs where he shot him a second time.
Mendez was abie to exit the house and flee to a neighbor's house. Appellant and
Heleva followed him, entered the neighbor's property, seized Mendez, and dragged him
hack to Heleva's house. Meanwhile, Frey, who had been watching the incident, hid the
shotgun in a sofa. After the men dragged Mendez back to the house, appellant struck
him with a hatchet type of weapon, killing him, There was no evidence that either victim

had, or displayed, a firearm when appellant murdered them,
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In the interim, police received a 911 call from Heleva's neighbor, reporting a
domestic disturbance. When the police arrived at Heleva's home, appellant initially
denied knowledge of the incident, but then said he was assaulted by two men. The
police placed appellant in the back of a police car, handcuffed him, and asked him
where the woman was, since they still believed it was a domestic disturbance.
Appellant responded: “There is no she. They are in the basement. | shot them.” Policé
found the dead bodies of Lopez and Mendez in the basement. The police found Lopez
beneath slabs of insulation and dry wall material, with his pants pulled to his ankles.
They found Mendez beneath a pile of laundry, stripped naked with his thumb in his
mouth and with a rubber bungee cord wrapped tightly around his neck. See Sepulveda,

825 A.2d at 787, n.6.

Police brought appellant to the State Police Barracks in Lehighton, at which time
appellant gave multiple statements. The statements were inconsistent. Appellant
~initially accepted responsibility for the killings, but in a written statement he admitted to
shooting,Lo;pez only one time, placing blame for the second shot on Heleva. Appellant
also admitted to shooting Mendez, but again placed the b‘Iame for the blows fo

Mendez's head on Heleva. These statements will be discussed in more detail infra, as

. they are relevant to one of appellant's PCRA issues. - s

At trial, appellant took the stand and testified to a version of events that was

mostly consistent with his written police statement, with two notable exceptions.?

2 First, in his written statement appellant represented that he heard the second shot that
kiled Lopez as appellant was chasing Mendez through the upstairs of the house. At
trial, however, appellant testified that he saw Heleva shoot Lopez the second time.
Second, in his written statement appeilant stated that he grabbed the gun away frem
Mendez and Heleva as they struggled, turned the gun toward Mendez, and shot him in
the arm. At trial, appellant testified that when he shot Mendez in the arm, he did so
accidentally in an attempt to wrestle the gun away from the two men. See Sepulveda,

supra.
(continued...)
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 Appellant also presented evidence supporting the lesser offense of voluntary
manslaughter, suggesting that he was acting in defense of Heleva and Heleva's
children‘at the time of the killings.

After the close of the guilt phase of appellant’'s capital trial, a jury sitting before
the Honorable Ronald E. Vican convicted appellant of two counts of first-degree murder
for the shooting deaths of Ricardo Lopez and John Mendez.® Following a penaity
hearing, the jury found one aggravating circumstance at each count, which it
determined outweighed the two mitigating circumstances it found at each count, and
returned two sentences of death.* See 42 Pa.C.S. § 9711(c)(1)(iv} (“{T]he verdict must
be a sentence of death ... if the jury unanimously finds one or more aggravating
circumstances which outweigh any mitigating circumstances.”). This Court affirmed on
direct appeal. Sepulveda, 855 A.2d at 794. |

Appellant filed a pro se PCRA petition on August 9, 2006, and President Judge
Vican appointed new counsel. This appoiniment was rescinded after the Philadelphia-
based Federal Community Defender Office ("FCDQ"), Capital Habeas Unit unilaterally

entered its appearance.® Federal counsel then filed a lengthy amended petition,

{...continued)

® The jury also convicted appellant of two counis of aggravated assault, criminal
conspiracy, unlawful restraint, and tampering or fabricating evidence,

* The aggravating circumstance found by the jury was that appellant was convicted of
another murder committed “before or at the time of the offense at issue,” 42 Pa.C.S. §
9711(d)(11). The mitigating circumstances found by one or more jurors were that
appellant had "no significant histery of prior criminal convictions,” id., § 8711(e)(1), and
his age (22) when he committed the murders. |d., § 9711(e)(4).

® The issue arising from the FCDO's actions in this case is addressed later in this
Opinicn, in Part C.
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alleging numeraus claims of trial court error and ineffectivé assistance of counsel. The
PCRA court conducted an evidentiary hearing over four separate days. Fofllowing the
hearing, the court denied refief. Appelflant appealed to this Court®

We summarize appellant's prolix issues as follows: (1) whether counsel was
ineffective in failing to investigate and present mental health evidence to support claims
of diminished mental capacity, imperfect belief of defense of others, and mitigating
evidence; (2} whether counsel was ineffective .in failing to challenge the
Commonwealth’s peremptory challenges of potential jurors; (3) whether counsel was
ineffective in failing to properly guestion potential jurors who were excused because
they expressed doubts about imposing the death penalty; (4) whether counsel was
ineffective in challenging appeliant’s inculpatory statements; (5) whether the jury was
presented with materially false evidence by the Commonwealth and whether trial
counsel was ineffective for failing to present an expert to dispute this evidence; (6)
whether counsel was ineffective in failing to object to victim impact evidence; (7)
whether error in the guilt phase jury instructions violated appellant's'due process rights;
(8) whether counsel had a conflict of interest; (9) whether appellant's rights were
violated because no transcript exists of portions of his trial; and (10) whether the

cumulative effect of the alleged errors warrants refief.’

® The appeal of the PCRA court's order in a capital matter is direcfly reviewable by this
Court pursuant to 42 Pa.C.S. § 8546(d).

7 Appellant also alleges, as a separate claim and incorporated throughout his other
claims, that all prior counsel were ineffective in failing to raise the claims he now raises,
thus attempting to layer his ineffectiveness claims. However, Commonwealth v. Grant,
813 A.2d 726 (Pa. 2002), abrogated the rule that ineffectiveness claims must be raised
at the first opportunity where a defendant has new counsel, In any event, even under
the pre-Grant rule, appellant was not required to raise ineffectiveness claims untit he
obtained new counsel, see Commonwealth v, Hubbard, 372 A.2d 687 (Pa. 1977). In

this case, appellant was represented by Marshall Anders, Esquire, who was joined by
(continued...)
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In reviewing the denial of PCRA refief, we examine whether the PCRA court's

determination “is supported by the record and free of legal error.” Commonwealth v.

Rainey, 928 A.2d 215, 223 (Pa. 2007). To be entitled to PCRA relief, appellant must
establish, by a preponderance of the evidence, that his conviction or sentence resulted
from one or more of the enumerated errors in 42 Pa.C.5. § 8543(a)(2), his claims have
not been previously litigated or waived, and “the failure to litigate the issue prior to or
during trial ... or on direct appeal could not have been the result of any rational,
" sfrategic or tactical decision by counsel.” 42 Pa.C.8. § 9543(a)(3), (a)(4). An issue is
previously litigated if “the highest appellate court in which [appellant] could have had
review as a matter of right has ruled on the merits of the issue.” 42 PaC.S. §
9544(a}(2). An issue is waived if appellant “could have raised it but failed to do so
before trial, -at trial, ... on appeal or in a prior state post conviction proceeding.” 42
Pa.C.S. § 9544(b). |

In order to obtain relief on a claim of ineffectiveness, a PCRA petitioner must

satisfy the performance and prejudice test set forth in Strickland v. Washington, 466

U.S. 668, 687 (1984). In Pennsylvania, we have applied the Strickland test by looking
to three elements: the petitioner must establish that: (1) the underlying claim has
arguable merit; (2) no reasonable basis existed for counsel's actions or failure to act;
and (3) the petitioner suffered prejudice as a result of counsel's error such that there is
a reasonable probability that the result of the proceeding would have been different

absent such error. Commonwealth v. Pierce, 527 A.2d 973, 975 (Pa. 1987).

{...continued)
another lawyer (hereafter “co-counsel’) from his firm for purposes of the direct appeal.
Because the same counsel represented appellant at trial and on direct appeal, collateral

review is appellant's first opportunity to raise claims sounding in trial counsel's
ineffectiveness.
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Additionally, we no{é, the Sixth Amendment fight to counsel is recognized “not for its
own sake,” but because of the effect it has on the accused’s right to a fair trial. See

Lockhart v. Fretwell, 506 U.S. 364, 369 (1993); see also Strickland, 466 U.S. at 689.

For these reasons, counsel is presumed to have rendered effective assistance. F%naily,
both the U.S. Supreme Court and this Court have made clear that a court is not required
fo analyzé the elements of an ineffectiveness -claim in any particular order of priority;
instead, if a cfaim. fails under any necessary element of the Strickland test, the court

may proceed to that efement first. Strickland, supra; Commonwealth v. Albrecht, 720

A.2d 693, 701 (Pa..1998}. Counsel cannot be deemed ineffective for failing fo raise a

meritless claim. Commonwealth v. Jones, 912 A.2d 268, 278.(Pa. 20086).

We now address appellant’s claims.

" B. APPELLANT'S CLAIMS.

1. INEFFECTIVE INVESTIGATION AND PRESENTATION OF MENTAL.

HEALTH EVIDENCE

Appeilaht first claims that he suffered from severe mental ahd emotional
disorders, and that counsel was.ineﬁective in failing fo investigate and present evidence
coencerning his meﬁtal health issues at both phases of his trial. Appellant alleges that
counsel should have spoken with people familiar with his childhood and obtained his
background records. Appellant faults counsel for waiting until two weeks before trial to
consult a mental health expert, and for not having any mental health expert personally
examine him. Appellant further contends that counsel should have reviewed appellant’s
pre-trial prison records, as they would have indicated that he had mental health issues.

Specifically, appeliant contends that records from the Monroe County Correctional
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Facility of his pre-trial deténtion indicate that ﬁe req'ués'ted mental healt.'h tréatmén{ and
comblained of trouble sleeping and hallucinations.® -

‘At the PCRA hearing, federal counsel produced numerous witnesses who
testified concerning appellant's mental health, and concerning counsel's performance in
developing mental health-related claims. The Commonwealth did not present any
witnesses. but cross-examined appellant’s withesses.

Yolanda Maisonet, appellant's mother, Alex Sepulveda, appellant’s cousin, and
Juan Ramon Rivera, appellant's maternal uncle, testified that appeilant grew up in a
poorly maintained apartment building in a drug-infested and violent neighborhood in
New York City. Maisonet and Rivera recounted that appellant’s father was an alcoholic,
who frequently gambled and physically abused both appellant's mother and appellant.
~ When appellant was eight or nine years old, Maiscnet moved with her children to Puerto
Rico, to a neighborhood scarred by violence and illicit drugs. Maisonet testified that
appellant had trouble concentrating on his school work, falling one class short of
graduating frbm high school. On cross-examination, Maisonet stated that appellant
corresponded with her prior to trial, but did not inform her that he was facing a potential
death sentence. Nor did appellant ask for her assistance in his defense. On cross;
examination, Rivera also testified that appellant-never asked him fo assist in his .
defense. Alex Sepulveda testified that mental iliness and addiction ran in his family.

Sepulveda testified that appellant never contacted him before trial, although Sepulveda

® The issue related to the pre-trial detention records was not raised in appellant's initial
or amended petition. Appellant filed a Motion to Amend his amended petition, seeking
to include a claim of trial counsel's ineffectiveness related to the pre-trial prison records.
The PCRA court granted the Motion to Amend pursuant to Pa.R.Crim.P. 905(A) in its
opinion denying appellant's PCRA petition. See PCRA Court Opinion, 10/11/2007, at 3-
5. ' :
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.Wés ah éttorhey, and'faimilylﬁriémbers: c')ften'."sought his.' Iéga_i- a'ssi's"t'ahéé. | &g- NT g
G107, at 122143 id, at 144-58; N.T., 612007, at622. S
Robyn Otto was with appellant prior to and during the murders. Af the PCRA
_hearing, .Otto testified to appellant's habitualf cocaine use, including on the night of the

~ murders. See N.T., 6/11/07, at 12-15.

Heather Mirel testified at the PCRA hearing that appellant used crack cocaineon .. -

a daily basis. She said that appe!lant'becéme agitéted' and paranoid when he u'ééd L
crack cocaine, and that his drug use cost him his job. Hdwever, Mirel related that
appellant never became violent while using drugs. See .N.T., 6/12/07, at 85-92. o

Juan Pena, appellant's friend, testified that after iiving-ih Puerto Rico, appe|!an't
returned to New York and lived wit_h ﬁis father, during which time appellant régulariy_-f_
smoked marijuana.. ‘After moving to Pennsy[vahia, appellant continued using marijuana.
and began to abuse crack cocaine. Pena said that appellant became paranoid' W_hilé
using crack cocaine.. On cross-examination, Pena admitted that hé nevér atfém'pted' to.
contact appellant or his counsel after the murders. See id. at 93-106. |

Deanna Flowers testified that appellant became paranoid-and deiusibnal while on
crack cocaine, but also stated that he was never viclent. See id. at 112-20. |

Federal counsel also produced testimony from a number of mental health egperts
at the PCRA hearing. Dr. Antonio Puente, a neuropsychologist, interviewed and
performed neuropsychological testing on appellant. Dr. Puente also tatked with Alex
Sepulveda and reviewed records from appellant's childhood.  Dr, Puente described
how, in his opinion, appellant’s upbringing impaired his brain development and
academic and intellectual capacity.  He | concluded that appellant suffered
neuropsychological deﬁc.its which Empéired his ability to reason, solve problems, make

judgments, premeditate, and deliberate. Looking back in time, Dr. Puente also op'inéd
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: = th'a_it appeliant suffered from extreme men_fél or emoticnal d-iétur_b_ance at the time of the o

" murders, and that his ability to conform his conduct to the requirements of the law was -

s substénfially impai'red._ Dr. Puente testified that information regarding the domestic .

".violence that appellant experienced, including that appellant's father hit the children,
i_n'd’icéted that further psychiattic evaluation was appropriate. Likewisé, he testified. that -
' ahbél]én‘t’-s’»schéoi records, prison records, and -information regarding the domestic
vioclence appellant experienced were indicators of a need for further psychiatric'
evaluation. See id. at 29-65. Héwever, on cross-examination, Dr. Puente .a!so
acknowledged that the information that. frial counsel actually possessed regarding
appellant's upbringing “would not have been enough to raise red flags.” Id. at75.

Dr. Pablo Stewart, a psychiatric consultant, conducted a forensic psychiat_ric
~ examination of appellant, reviewed appellant's prison records, and met with appellant. |
Dr. Stewart also reviewed affidavits from, and met with, Maisonet, Rivera, and Rivera's
wife. Dr. Stewart opined that appellant suffere& from. post-traumatic stress disorder
(PTSD) caused b\j his troubled upbringing. Dr. Stewart noted that hypervigilance is a-
PTSD symptom; in his view, such a symptom would cause a PTSD sufferer to be more |
likely to react against perceived threats. Dr. Stewart also noted that PTSD includes
“avoidance,” a symptom he believed was reflected in appellant's case by his refusal to
discuss the traumatic events in his life. Furthermore, Dr. Stewart opined that PTSD
limited appellant's social and occupational development. Dr. Stewart admitted that
ap'pellant was not forthcoming, and that it was his training and experience in psychiatry
that enabled him to notice appellant's indicia of PTSD. Dr. Stewart opined that the fact
that a criminal defendant experienced a history of abuse, but did not want his family
invoived in his defense, was an indicator for PTSD. Dr. Stewart further diagnosed

appellant with polysubstance dependence and substance-induced psychotic discrder,
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s _'whlch manlfests as audrtory hallucrnatlons vrsual hallucrnatlons and paranela Dr

' Stewart a!so oprned that appe!lant suffered cognltwe drsorder not otherwise specrfled IR

o ("NOS™, also known as organic brain damage Ultimately, Dr. Stewart opined that':."

-appe!lant suffered from extreme mental or emotional disturbance, and, lookihg'-'

' backward that “the combmat:on of these condttlons did, in fact, cloud his mrnci to the

extent he was unable to delrberate-and premedrtate_ and 1mparred hss abltity to forma - -

specific intent to kill. See N.T., 6/11/07, at 85-86; see also id. at 36-97.

A third FCDO-secured mental health expert, Dr. Richard Dudley, a psychiatrist,
met with appeilant for a cumulative period of twenty hours, and reviewed records and
affidavits frorn appellant's family. Dr. Dudley diagnosed appeliant with chronic PTSD,
cognitive disorder NOS, polysubetance abuse, and cocaine-induced psychotic disorder.
Dr. Dudley opined that appellant suffered from avoidance and hypervigilance, as well as
extreme mental or emotional disturbance. Looking backward, Dr. Dudley concluded -
that appelfant lacked the ability to deliberate or premeditate on the night of the murder.
- See N.T., 6/13/07, at 5-43, 54. ; |

Dr. Eric Fine, a psychiatrist, testified that ftrial counsei had censul'ted ' ﬁim'
immediately erior fo appellant’s trial to render an opinion regarding appellant's state of
mind at the time of the offense. Dr. Fine saw counsel's request as “being a very epecific
request for information regarding the effect of cocaine. It was not requested that |
evaluate {appellant] in terms of his past medical and psychiatric history and everything
else that would have gone into a comprehensive psychiatric evaluation.” N.T., 6/11/07,
at 109. Dr. Fine testified that he believed that an in-person evaluation was
unnecessary. He concluded that, “while [appeliant] might have had impairment of
judgment, and possibly some degree of confusion, the material reviewed does not

support a conclusion, within a reasonable degree of medical certainty, that he would
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have. been unable to form the SpeCIf!C mtent to kl" the wc’umS Dr Fine ‘n'oted‘ t-h'at it
. :'would have: been helpful for h:m to rewew addltlonal materlals and appe!lant’s pre—trlal ;
;pnson records could have mchcated whether appellant was then dlsplaymg psychohc
'symptoms See |d at 115-19..

Tna! counsel s paralegal testtfled that she mterwewed appe!lant hefore trlal and

askéd “him for mformatlon regard:ng his - upbrmgmg ‘_The para_!egal -,drafted a .

memorandum for counsel dated November 4, 2002, recounting her Qctober 30, 2002
meeting With appellant. At that time, appellant provided the paralegal with general
background information related to when and where he was born, where he resided, and
““his schooling.? - The paralegal recalled that appellant was forthcoming with the
information, but she also. neted that appellant was “adamant’ that counsel not contact
his mother. See N.T., 6/1 2/07, at 132-36. | 7

Finally, appellant’s trial counsel testified, noting that he was ap.pointed to
'represe.nt appellant ei'ght months befdre.trial. ‘Appellant informed counsel that his father:
was abusive, but counsel did not consider this fact to be mitigating evidence because
apbellant never indicated that h.e (appellant) had been abused. Counsel further testified
that he would have contacted appellant’s family, but appellant instructed him not to do
so. See N.T., 3/7/07, at 18-21. Indeed, counsel observed that appeilant had

specifically asked him not to contact his family and refused to facilitate such contact;

® The paralegal’'s memorandum also indicated that there was some family dysfunction,
indicating that appellant's father was abusive towards his mother and sister. See also
N.T., 3/7/07, at 20 {counsel's testimony acknowledging that paralegal's memocrandum
stated that appellant's father “did hit the children occasionally; once the father hit
[appellant’s] sister so hard that he broke her tooth and she had to go to the hospital.
Due to that incident, her mother hit [the fathet] over the head with a baseball bat.”}. The
memorandum further stated that appellant's father was still residing in the same house
in which appellant was raised. -
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[Hle wanted to keep his family out of court,-out of the situation.: He would =~
" not provide me with any information as to where 1 could locate his family -
_ or otherwise obtain background records. | asked [him] on more than one
occasion to provide me with ... names and addresses of famlly l'wanted -
farmly here. He didn’'t want them mvolved : '

Id. at 18. . e L
oa, Guzlt Phase Mental Health Ewdence o

Appellant clalms that counsel s-alleged deficient mvestlgatlon and pfesentation of:
méntal health evidence damaged hls QU|Etfphase case in two _dlstmct respects. F|rst,
appellant contends that counsel waé inefl’ectiv'e‘ in failing to  present evidence of his
cocaine-induced psychosis,10 'as"wel'l as his mé‘nt‘al ‘h'ealth and emotlonal-_inﬁpairments;
including PTSD and hypervigllance arguing that these factors im'péi'red his 'judgment
and would have provided further support for the |mperfect belief of defense of others |
theory that counsel argued to the Jury In the alternative, appellant argues that
counsei was ineffective for failing to present a dimihished bapécity défense to the jury.

The Commonwealth argues that appeliant admitted guilt, -and at trial did not'

display signs of suffering from any mental health problems. The Commonweaith furthef B

10 At trial, appellant testified that he smoked crack cocaine with Robyn Otto prior to the
murders. N.T., 11/21/02, at 633.

" Appellant's imperfect belief of defense of others theory was an amalgam of defense
of others, 18 Pa.C.S. § 506(a) ("Use of force for the protection of other persons™) and
voluntary manslaughter, 18 Pa.C.S. § 2503(b). Section 2503(b) provides that “a person
who intentionally and knowingly Kills an individual commits voluntary mansiaughter if at
the time of the killing he believes the circumstances to be such that, if they existed,
would justify the killing under Chapter 5 of this title, but his belief is unreasonable.”
Combining these two criminal sections, appellant’s contention was that he shot Mendez
and Lopez because he believed Heleva and Heleva's children were in danger. But, he
acknowledged that his alleged belief was “unreasonable” and alternatively pursued a -
reduction in his first-degree murder charge to voluntary manslaughter.
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) contends that counsel s strateg|c decnsmn to argue |mperfect bel;ef of defense of others .
‘instead of a diminished capacity defense was reasonable |

The PCRA court rejected appellant's guilt phase, mentathealth baeed'claims of

counsel ineffectiveness. The court found that appellant had not presented suffu:lent

evidence to establish that he was so overwhelmed by the effects of cocaine that he was |
| mcapable of forming the spemﬁc mtent to kill. Moreover, the: court reasoned that i
counsel had a reasonable basis. for not develooin'g and*ptesehting 'e\_t_ide_n:ce related to -
appellant's drug use, as such evidence “could easily have prejudiced the jury against
[appellant], portraying him as a drug dealer and addict who was living and conducting
business in a known crack house.” PCRA Court Opinion, 10/11/07, at 25. The court-
also found that counsel hao a reasonab!e basie for assertirtg imperte_ct belief of defenee
7 of others instead of diminished capacity. The court noted that appellant did not inform |
counsel about his mental health. problems, nor did hedemonstrate-.outwar'd' ei'gn-s of
diminished capacity or mental defects. In addition, appellant's initiat pri’so‘_n clas_s_iﬁ'catio'n
form recorded no signs of hallucinations, depre_esion, suicidal tendencies, or any ott_ter
mental health cohdition. Thus, the PCRA court determined that couosel had no teason
to believe appellant suffered from mental health problems. _ |
Regarding appellant's pre-trial prison records, the coutt determined that the
records contained no “red ﬂags " and'suggeeted that appellant’s reported symptoms
could be atfributed to his guilt. The PCRA court also opmed that, “the symptoms
reported by [appellant] are the type of symptoms e con5|stent wrth Iong-term
confinement, especially for {so_meone] facing the death penalty.” Id. at 27. Thus, the
court concluded that, even if counsel had obtained these records pre-trial, they would

not have given counsel cause to further investigate appellant's m_entat health to either
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- support the drmrnlshed capamty defense not pursued or to boister the ;mperfect be!ref' -
of defénse of others theory that was- pursued ,

- As in many capital cases, the task facing trial counsel here was daunting The
case irrvolved the n'rurder of two.una'rrhed men. - Each victim, moreover, suffered :

| multap!e wounds: appellant shot Lopez twice: he shot Mendez hmce and then hatcheted Vl

hlm to death. Furthermore, the krillng of Mendez rnvolved time, coordinatron and‘ F

complexity: after killing Lopez, appellant and his co-defendant chased Mendez down to
a neighbor’'s house and hrought him back to finish him off, in a particularly gruesome
manner. In addition, the victim’'s bodies were quickly moved to and hidden in Heleva's
basement, and time was taken fo poée their corpses in positions of humiliation.
Appellant had the awareness and . presence of mind to confess to the murders

immediately after police arrived; although appellant did not act entirely alone, there was -

no question of identity. These facts made the prospect of any successful defense .

against first—degree' murder extremely challenging. Strategic choices made by frial
counsel| must be :viewed in light of these limiting facts. As in all matters where counsel's
ineffectiveness is being raised, this Court must be careful to-assess trial couneei’s
performance without the distortion of hindsight, and must instead re\rie\rv the

i
circumstances under which counsel's decisions were made. Commonwealth v.

Birdsong, 24 A.3d 319, 333 (Pa. 2011),

With the above in mind, we first address appellant's claim that counsel was
ineffective for not presenting a diminished caeaciiy defense. A diminished t:apacity '
defense “does not exc_ulpate the defendant from criminal liability entirely, but negates

the element of specific intent.” Commonwealth v. Hutchinson, 25 A.3d 277, 312 (Pa

2011). Thus, if the jury accepts a diminished capacity defense, a charge of first-degree

murder is mitigated to third-degree murder. To establish diminished capacity, a
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'd'efehdaht must prove that his cognitive abilities of deliberation and premeditation were

S so qumprdi;n'i?.se'd,' by mental defe.ct._b,r voluntary ihtoi‘(icaﬁon{ that he':wés unable to

'fOrhiurl‘ate.».the. specific intent to kill.' The mere fact of intoxication does not give rise to a

: ,dimiﬁi'she”d ?capaciiy defense. Likewise, evidence that the defendant facked the ability tor
‘7,,'-_.i'controirhis' actions or acted imbﬁ.l-siVe_ly is irrefevant to specific intent to kill, and thus is
not adrf\isSiblg to sﬂppoﬁ a dimini’shéd 'capaci"cy defeh'se. Id. |
Here, the PCRA court determined that counsel was not ineffecti\;re in presenting -

an imperfect belief of defense of others claim; had counsel succeeded, the PCRA court
reasoned, appellant would, have been convicted of no more than voluntary
manslaughter, which is a more positive outcpme than a finding of guilt of third-degree
murder via diminished capacity. This point is true enough, but it is not entirely
- responsive. The PCRA court's analysis fails to account for the fact that counsel did not
consider the possibility of presenting a diminished capacity defense because he was not

aware that there may have been relevant mental health evidence to support such a

fheory;'if he had, .a strétegic cho_'ice might thén have been made which would factor in,

| not only the fact tﬁat a manslaughter verdict is better thén a third-degree murder verdict,
but also, the relative strengths of the two defenses, if both were viahle. Thus, we
cannot simply conclude that counsel's decision to pursue an imperfect belief of defense -
of others theory alone operates as a reasonable explanation for not considering and

pursuing a diminished capacity defense.'

*2 Prior case law from this Court also suggests that pursuing a self-defense theory is not
necessarily exclusive of also pursuing a diminished capacity defense, in an appropriate
case. In the plurality decision of Commonwealth v. Moore, 805 A.2d 1212, 1218 (Pa.
2002}, this Court indicated that the theories of self-defense and diminished capacity are
-not mutually exclusive. We reiterated this understanding in our more recent Hutchinson
decision. Of course, the practicality of such a course is a different question than the
theoretical concurrent availability of the defenses.
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 Instead, we find that the ,clair‘\"j'_fa‘iis for different reasons. As we will address at -

further -I‘engtH in deciding 'the.penaity phasé aspect of this claim, we do not doubt that o

tri‘a._l counsel could have uncovered some mental health ey}dence if he had conducted a
moré thorough pre-trial iniré’si_igatioh. Nevertﬁ-el'ess; even assuming that counsel cbuld o
have discovered and developed some degree of opinion testimony along the lines of
that offered by the multiple ana bve,ﬂa‘ppi‘ﬁ'g experts hired by federal counsel;-ahpé"éhfl
has not proven that counsel was.ineﬁeétive. o
Although federal counsel secured experts to offer opinions on the matter to the

contrary, as a practical matter, the notion that a diminished capacity defense might

succeed with a jury, in the face of the circumstances of the murders here - including

chasing the second victim -doWn and bfinging him back .to the crime scene to finish him

off, hiding and humiliating the corpses, speaking to police — relatively far-fetched. -
Moreover, the exb'ert opinions below primarily focused on PTSD and hypérvigilance, :
with the experts claiming that appellahi lacked the ability to control his actions or that he
acted impulsively. See, e.q.. Teéti_mony of Dr. Stewart discussed supra (indicating that
a‘ PTSD suffe-rer would be more likely to react against percéi\}ed threats). Itis not clear
whether such mental health opinion evidence would have been admissible to support a
diminished capacity defense or, if admissible, would have been particularly strong or
helpful. We have stressed the-limited nature of a diminished capacity defense; at best,
appellant's proffer strains the outer bounds of evidence that would be admissible to
support the defense. |

Second, even accepting that appel!aht's expert mental health evidence could

tend to demonstrate more than mere lack of confro| or impulsivity, a diminished capacity
defense would have been inconsistent with appellant's sworn trial testimony, As

explained previously, in his final statement to police and at trial, appellant attempted to
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" _"‘sh.ift‘t-h're blame for the fatal blows onto Daniel .Hefevé. In order to forward a sﬁbceséfgi. 7.
' di.mini.sh'ed capacity defense, ap'pellla.nt -wou.ld have had to 'eehcede his guilt to ‘-"chi‘rd!
degree murder. - Forwarding a diminished capacity defenee would have been"
inconsistent with appellant's written statement fo 'th_'e police, as well as ”'his'_'tri'al '
testiﬁbny. ' | . ‘ | , | ' _ - _
_In this case, given apeeliaht’s 'exféﬁhg accounts of his ‘actions, 'th-‘e:blﬁ'ysic':al' ]
evidence, and the weakness of the now-prbffered evidence as support for diminished
capacity, we conclude that appellant hae failed o prove that c_:ouneel was ineffective for
not pursuing a diminished capacity defense. |
Next, we consider appellant's claim that counsel sheuld. have presented. expert
testimony related to appe“ant's supposed'cocaine-iﬂduced psychéeis, P-T_SD and
impaired judgment in support of the imperfect belief of defense of others theory. that
counsel actually pursued. Given the factual cireumstahces'_facing counsel, we are net
under the illusion that the theory of defense 'cﬁo's'en by counsel, however p_resehted -
ie., as counsel presented it, or ds __appe_llani_ now says it should have been
supplemented -- was particu!ar!y strong; but those 'overﬁding circumstanc’es‘Were a
function of appellant’s conduct and theproof agéinst him. Only those who are naive. |
concerning the realities of criminal trials succumb to the notion-that all-crimes present
colorable or promising defenses.  Trial counsel's pursuit of an imperfect belief of
defense of others claim was__und_erstahd_able given the facts and circumstances
surrounding the crimes, and the obvious uhava_ilability of more plausible defenses.
Weak as it may have been, counsel pursued the defense, appellant testified
consistently with it, and the trial court was ultimately persuaded that jury instructions

were warranted on mistaken belief voluntary manslaughter. It is well-settled that the
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mere ‘fact that a strategy proved unsuccessful does not render it ‘unreasonable.

Commonwealth v. Spotz, 896 A.2d 1191, 1'235'(Pa. 2006}. '

To prevail on a justification defense, there musi-be evidence that the déféndéﬁt '

“(a) ... reasonably believed that he was in imminent danger of death or serious blod'ily S

injury and that it was necessary to use deadly force againét the Viéﬁm to prevent',such o

harm; (b) that the defendant was free from fault in provoking the difficulty which
culminated in the slaying; and (c) that the [defendanf] did not violate any duty to retreat.”

Commonwealth v. Samuel, 590 A.2d 1245, 1247-48 (Pa. 1991); see 18 Pa.C.S. § 505;

see also Commonwealth v. Harris, 703 A.2d 441, 449 (Pa. 1997). "The Commonwealth

sustains its burden [of disproving self-defense] if it proves any of the following: that t_he
slayer Waé not free from fault in provoking or continuing the di.fﬁcuity which resulted in
the slaying; that the slayer did not reasonably believe that [he] Was in imminent danger
of death or great bodily harm, and that it was necessary to kill_ in order to save [him]self

therefrom; or that the slayer violated a duty to retreat or avoid the danger."

Commonwealth v. Burns, 416 A.2d 506, 507 (Pa. 1.'980)..13

The derivative and lesser defense of imperfect belief sélf-defense "is imperfect
in only one respect — an unreasonable rather than a reasonablé belief that deadly force
was required to save the actor's life. All other prir—z.cipie's; of justification under 18 Pa.C.S.

§ 505 must [be satisfied to prove] unreasonable belief voluntary manslaughter.”

Bracey, 795 A.2d at 947 (quoting Commonwealth v. Tilley, 595 A.2d 575, 582 (Pa.

3 Although the defendant has no burden to prove a claim of self-defense, before such a
defense is properly in issue, “there must be some evidence, from whatever source, to
justify such a finding.” Once the question is properly raised, the burden is upon the
Commonweatth to prove beyond a reasonable doubt that the defendant was not acting
in self-defense. Commonwealth v, Black, 376 A.2d 627, 630 (FPa. 1977).
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- 1 991)) Thus, for example if the defendant was ot free from fault, nelther self- defense
“nor imperfect self- defense is a viable defense.. a | '7
Briefly addressing the cocaine- mduced psyChOSfS aspect of appeltants claim, Wwe - |
note that counsel contacted Dr. Fine at the time of tnal asking whether he couid prowde |
' testimony related to the effects of cocaine. At the PCRA proceedmgs Dr Flne testtfted’
that based upon the matertal he. reviewed at the tlme of trlai, he d|d not believe that :
appellant would have been unable to form the specific intent to kill the victims. Thus, -
trial counsel in fact pursued this line of investigation at the time of trial, but ultimately
found it unfruitful. There was nothing unreascnable in this decision; hence, this aspect
of appellant's current ineffectiveness claim fails.

- Appellant’s proffer is premised upon counsel'e failure to invest’igrate' and tjncover
mental health evidence to support appellant's imperfect belief of defense of others -
theory. The main thrust of appellant's current argument is that such evidence w'outd
have bolstered his position at trial that he honestly, but unreasonably, believed that
deadly force wasﬂ hecessary to protect -Heie\)a and Heleva's children. According te
eppellant, information in prison records not secured by trial counsel, if reviewed, would
have led counsel to seek further information regarding appellant's mental health, and
that information in turn would have led: to testimony similar to that presented at the
PCRA proceedings. Appellant then posits that this mental health information would
have corroborated the defense theory that appellant genuinely, but unreasonably,
believed that deadly force was necessary to protect others when he shot Lopez twice;
then shot Mendez, chased him through the house and shot him a second time, fracked
him down at a neighbor's house, brought him back, and hacked him to death; then hid

the bodies after displaying them in humiliating poses.
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Decisional 'Ia"w"sUpports that exb'ert"_cést"imohy'may be 'a‘d_missible to establish the B

; 'derf'e'ﬂdant’.s: s-.u'.bjéétive state of mind —-'whethe_r the deferidant had an “honest, bona fide

o ‘belief that he was in imminent danger” - for purposes of presenting a theory of self-

'rde'fenée. Sée_,::é.q., Commonwealth v, Light, 326 A.2d-288, 292 (Pa. 1974). However, a
-défenaant’s ‘-sr.'ubjecti'v'e _State of mlnc{ does not establish .the -Objé'cfiv-e factor of Vthel
E -reé'son'abiéneéé of his belief, i.e., the belief of the need to defend oneself (or others) that
he genuinely held must be reasonable in light of the facts as they appeared. Id.

The Superior Court explained the interplay between expert testimony and

mistaken belief voluntary manslaughter in Commonweaith v. Sheppard, 648 A.2d 563

{Pa. Super. 1984), appeal denied, 655 A.2d 987 (Pa. 1995). In Sh_eggard, the appellant
argued that trial céunsel Was iheffecfive for failing to objéct to the trial court's exclusion
of psychiafric-testimony as to his impaired mental functioning, based on paranoid -
ideation and his heavy use of-alcohol, in order to establish, among other defenses;-' .'
imperfect belief self-defense. In essence, the appellant’s theory was that a diagnosis of
paranoid pers'onalizy in épnjunption with his héavy use of alcohol made him not guilty of |
any charge of homicide greater th_aﬁ' voluntary manslaughter based on the manner in
which the mental defect affected his perception of the eveﬁts surrounding the crime.
The panelJi}st explained that an imperfect self-defense voluntary manslaughter
theory has two components: the defendant’s subjectively-held belief of danger posed by
the victim, as to which expert testimony was admissible, and the objective measurement
of that belief, i.e., the reasonablenéss'of that held belief, as to Which expert testimony

was inadmissible. 1d. at 568; see also Light, 326 A.2d at 292; Commonwealth v. Pitts,

740 A.2d 726, 733-34 (Pa. Super. 1999) (evidence of PTSD is relevant and probative to

appellee’s state of mind on issue of self-defense).
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| ‘The éhe_ggl ard Court stressed fhaf a 'vi'ab.l‘er c!’a-im‘of: imperfect.'self-defénée :
voluntary mansla.ughter cannot _be' bésed s‘oié’(y oh' tﬁe sijbjective s‘taté_of'mind 6f the .
de'-fehdant." “It is not the appellant who determines Whaf is a reasonabie belief. There
must be some §tar}dérd by which it is-measured‘.”_ Id. at 569. The 'Sheg Q‘ard panel
 further ;aXpIaifleq thét Section '2503(b) did not con-templeite diagnosed mental disorders
" as a shiéid'. for a defendant when an im'perfect"s'el_f'-defense tﬁebfy is pursued, “but
'rather speaks to a misperception of the factual cichmsfance's surrounding- the ‘event.”
Id. at 569. The panel indicafed that the appe"ant’s theory sought to extend imperfect
self-defense beyond its intended purpose énd “‘would open the flood gates to impetfect -~
self-defense claims based entirely on a subjective state of mind when the objective
compoﬁent is not present.” Ii 7 .

Appellant's argument in this case is similar to the argument rejected by the -
Superior Court in Sheppard. Appe!lan‘g appears to believe that his alleged mental
defects can justify his actions in killing two people regardiess of an objective -
assessment of the fac;s and cirqumsta_nt;e's surrounding the murders. Noééb!y, current
counsel entirely ignofé the fac-ts ' aﬁd circumstances surroundiﬁg the murders,
concentrating solely on trial counsel's failure to present mental health evidence to
.bolster appellant’s alleged “honest” belief that Heleva and Heleva’s children were in
danger unless he killed Lopez and Mendez.

We have no doubt that expert mental health testimony would have béen
admissible and relevant to the imperfect defense of others defense that the frial court
determined was adequately supported by the facts so as to alfow counsel to pursue the
defense. However, appellant has not shown that the addition of such testimony,
concerning one of the two central aspects of a claim of imperfect belief of defense of

others, creates a reasonable probability that the jury would have returned verdicts of
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_involuntary mansiaughter As we noted at the outset this defense was not partxcular[y'
strong or plausible, for reasons having to do with- cwcumstances other than appe!lants -
supposed -mental state. Appellant shot two unarmed men,rwho- were doing no more -

than throwing punches at Heleva. By appellant's own testimeny', the victims were -

“beating up” Heleva and he “just got scared and grabbed ‘the ehdfgun" and fired two -~ -

shots. N.T.. 11/21/2002, at 634, Furthermore, the facts also demonstrated that

Heleva's children were upstairs at the time of the incident, v;lhile the initial altercation -
into which appellant introduced the firearm - was occurring downstairs. Most damning
is the fact that appellant and Heleva chased down and dragged the wounded Mendez
back to the house before killing him with a hatchet; any self-defense-related claim as to
Mendez was clearly doomed by this fact. Ceftainly,, at the time appellant and Heleva -
chased down Mendez, any belief that others were in imminent danger was objectively
.unreasonable. Moreover, appellant's entire course of conduct suggested that he was
not free from fault in continuing, and indeed escalating, the difficulty. - Under’ such -
circumstances, we conclude that appeliant has not demonstrated a reasonable
probability that, if only counsel would have introduced supporting expert testimony on
the subjective half of his imperfect defense of others claim, the jury would have credited

that his perceptions, if genuinely held, were objectively reasonable. See Light, supra.'

4 Appellant appends an assertion to his guilt phase claim that “in assessing prejudice,
this Court should draw appropriate adverse inferences from the fact that Appellant’s
post-conviction mental health presentation was not even rebufted by the
Commonwealth who called no expert witnesses of its own.” Brief of Appellant at 44-45. -
This argument is frivolous. Appellant cites to a workers’ compensation case and
WIGMORE ON EVIDENCE in support of his “adverse inference” theory rather than
governing case law involving a collateral attack on a criminal conviction, premised upon
a standard — Strickland — that establishes a presumption of counsel's competence.
Moreover, the legal principles cited by appellant do not support his theory, but, instead,
say only that an “adverse inference” may be appropriate when a workers’ compensation
claimant (the party with the burden) fails to produce evidence in support of his claims.
(continued...)
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‘Accordmgty, appellant has failed to estabhsh that trlal counse! was meffectwe for falilng

to proffer mental health evidence in support of hIS lmpen‘ect belief of defense of others ‘7 R

claim.

b. Penalty Phase Mental'Health' Mitigation Evidencé'

The next argument is simifar to the one advanced. for purposes of gmlt phase .

proceedings, but pertains to the mvestlgatton and presentatlon of mitigation ewdence-

|15

during the penalty phase of appellant’s trial.”> Appellant alleges that the mental health

(...continued)

Here, appellant is the claimant and it is his burden to prove his cEalms of ineffectiveness,
including presenting evidence in support of his mental health claims. The
Commonwealth has no such burden. The Commonwealth properly disputed appellant’s .
hired experts’ testimony through cross-examination.

Moreover, although counter-expert evidence can certainly make the Commonwealth’s
task on collateral attack easier — in this Court's experience, mental health expert
testimony in capital PCRA matters very frequently is contradictory — the Commonwealth
is not obliged to go to the expense of procuring expert opinion rebuttal merely because
the FCDO apparently is so flush with financial resources that it secures multiple and
overlapping experts to support its theories. '

'3 As part of his argument, appellant claims that counsel fell short of the American Bar
Association (“ABA") Guidelines. However, this Court has "never endorsed or adopted
the ABA [Gluidelines in full.” Commonwealth v. Wright, 961 A.2d 119, 132 (Pa. 2008).
Constitutional claims of ineffective assistance are measured by Strickland and its
progeny; the High Court has not assigned the task to any private group. Rather, that
Court has noted that the ABA Guidelines “can be useful as ‘guides’ to what
reasonableness entails, but only to the extent they describe ihe professional norms
prevailing when the representation took place.” Bobby v. Van Hook, 130 §.Ct. 13, 16
(2009) (per curiam) {(citing Strickland, 466 U.S. at 688). Notably, aithough appellant
was tried in 2002, he relies almost exclusively on the 2003 ABA Guidelines in criticizing
counsel. Counsel obviously cannot be expected to conform to ABA Guidelines which
did not exist at the time of trial. Appellant does note that earlier versions of the ABA
Guidelines- exist and he cites, once, to. the 1989 ABA Guidelines.. However, this one
citation is mere boilerplate, and does not prove that counsel deviated from the opinions

and recommendations in the 1989 ABA Guidelines, much less that the 1989 ABA
(continued...)
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evidence he produced on collatefal attack could have established the lcatch-auﬁ' = |

' .mitigator 16 “the extreme ‘mental or emotional 'disturb’ance' mitigator,” and the
' defendants inability to conform his conduct to the law mlttgator Appettant cialms that B
at the very least, counse! should have had Dr Fine testn‘y as a rmtlgatlon W|tness

The Commonwealth fails to develop a helpful responswe argument on this i tssue '

a in explaining |ts denial of the claim, the PCRA court noted that counsel provrded-

Dr. Fine with all retevant information available to him. DF. Fine then informed counsel
that appellant's use of cocaine could not be shown to have caused cocaine delirium or
cocaine-induced psychotic disorder at the iime of the murders. The court found that the
only records counsel failed to review were the pre-trial prison records, but counsel was
.n.ot ineffective in failing to review these records as they did not contain any “red flags":

indicative of mental illness. The PCRA court further found that counsel could not be

( .continued)

Guidelines reflected the prevallmg professmnat norms in- Pennsytvama at the tlme of _—

appellant’s trial. As presented, then, appellant’s reliance on ABA standards is. frivolous.

'® The catch-all mitigator permits a defendant, in the penalty phase, to introduce as a
mitigating circumstance “[any other evidence of mitigation concerning the character and
record of the defendant and the circumstances of his offense.” 42 Pa.C.8. § 9711(e)(8). -

Appellant separately alleges that counsel's failure to request a jury instruction on the
catch-all mitigator evidences deficient performance. Brief of Appellant, at 46. Appeliant.
inexplicably ignores that the trial court |n fact instructed the 3ury on the catch- aII."
mitigator. See N.T., 11/25/02, 898-99. :

' The jury may find as a mitigating circumstance that, at the time of the offense, “[tlhe
defendant was under the influence of extreme mental or emotional disturbance.” 42
Pa.C.S. § 9711(e)(2).

'® The jury may find as a mitigating circumstance that “[t]he capacity of the defendant to

appreciate the criminality of his conduct or to conform his conduct to the requirements
of law was substantially impaired.” 42 Pa.C.S. § 9711(e)(3}).
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' faulted for not invéstigéting appellant's background, as_appeuant:indicated.'that' he did
ot want his faﬁjily to _bé cront'act'e'd_ and refused. to p'rovide contact information. Further,

- the court determined that c-ounls_el-had_ no reason to investigate appellants mental
health because appeliant did not display any symptoms of mental iliness before or -

' durmg trial. Accordingly, thé bourt detehnihed ih_at counsel had a r'éasonable basis for
'~ not conducting ,'addifibnél .'inve'stigation '.in_t'o. ‘appellant's mental health‘. status and

" background.

in challenging these findings, appeilant relies on Williams v. Taylor, 529 U.S. 362
(2000), and Wiggins v. Simith, 539 U.S. 510 (2003), wherein the U.S. Supreme Court

generally recognized that.capitai counsel has an obligation to thoroughly investigate and
prepare mental health énd other mftigating evidence, Williams, 529 U.S. at 396; counsel
cannot ‘meet this requirement by relying on "only rudimentary knowledge of [the -
defendant's] history from a narrow set of sources.” Wiggins, 539 U.S, at 524. This

Court has noted:

- Under prevailing constitutional norms as explicated by the United States -
Supreme Court, capital counsel has an obligation to pursue all reasonable
avenues for developing mitigating evidence. Counsel must conduct a
thorough pre-trial investigation, or make reasonable decisions rendering
particular investigations unnecessary. Strategic choices made following a
less than complete investigation are reasonable precisely to the extent
that reasonable professional judgment supports the limitation of the
investigation. In undertaking the necessary assessment, courts are to
make all reasonable efforts to avoid distorting effects of hindsight.
Nevertheless, courts must also avoid “post hoc rationalization of counsel's
conduct.”

Commonwealth v. Williams, 950 A.2d 294, 303-04 (Pa. 2008) (citations and footnote

omitted); see also Strickland, 466 U.S. at 689 (“A fair assessment of attorney

performance requires that every effort be made to eliminate the distorting effects of
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“hindsight; to reconstruct the _qiréuhétanbes of counsel's chélienged cohduct, énd.-'to'_f .
evalu‘at'e‘the cond_uct from counsel's perspective at: the time.”).
The r‘easonablénessrof capita!'defense counsel's investigation and preseh_tation

of-mitigatioﬁ evidence may depend in large part on the extent to which the defendant

assisted counsél's investigation and 'pfesentatioﬁ. See, e.g., Commonwealth v. Rega,

933 A.2d 997, 1026 (Pa. 2007) (reasonableness can depend on information supplied by -

defendant); Commonwealth v. Rios; 920 A.2d 790, 810-11 (Pa. 2007) (counsel not

ineffective for not providing testimony of defendant's family members when defendant
instructed .counsel not to present their testimony). In considering a claim related fo
counsel's alleged deficient performance in failing to investigate and present mitigating
evidence, this Court considers a nﬁmber‘ of factors, including the reasonableness of
counsel’s investigation, the mitigation evidence that was actually presented, and the
additional or different mitigation evidence that could have been ‘presented.

Commonweatlth v, Collins, 888 A.2d 564, 580 (Pa. 2005). None of these factors is, by

itself, dispositive, because even if the investigation conducted by .counse! was
'unreasbnable, this fact alone will not re.sult in relief if th:e defendant cannot demonstrate
that he was prejudiced by counse!'s conduct. Id. |

Here, the PCRA court found that appellant opposed any investigation into his
background. However, the PCRA court spoke too broadly. It is true that appellant told
counsel that he did not wish to involve his family members, and in certain cases an
effective case in mitigation may involve the testimony of family members. But, there are
other ways to build a case in mitigation, and appellant's directive did not absolve
counsel of the duty to gather meaningful information concerning appeliant’s fife history,
such as school records or records related to his incarceration. Nor, by its terms, did

appellant's directive not to involve family members equate to a directive not to

[J-135-2008] - 27



138a

investigate and présent a .case"i-h_ mitigation through bfhe:r means. ‘Notably, counsel
. possessed at least rudimentaryknoWledgé of appellant's babkgfound'-ﬁia' counsel's
paralegal; there was nothing to prevent 'cQun'seE from'r rseéki‘ng' school records to
augment that knowledge. Furthermore, there were in_c“iié:ia from the paralegal's interview
of appellant of domestic violence ‘and child abQSe 'duﬁn_.g éppellaﬂt’s— Upbringing which -
counsel never'inves..tigéted. At the PCRA Hééfihé". :'60L‘Jnsel'ex.hl.é'ined-that he did not‘
follow up on the information contained in his paralegal’s report because they did not
involve appellant — in counsel's words, the statement that appellant gave to the defense
paralegal may have reflected abuse in appellant's childhood household; but it did “not
indicate any abuse towards the client.” N.T., 3/7/07, at 21. But, this position is
unresponsive; absent some follow-up aor further inve:stigation counsel could not, with
confidence, say whether there was helpful information to be gleaned from appellant’s -
family background.™

We are also concerned that the P.CRA court gave little weight to the fact that
counse! did not begin preparing for the penait‘y‘phase until two weeks prior to trial.
Obviously, belated preparation is not ineffectiveness by itself.?’ Nevertheless, such

delay can be an indicator of deficient stewardship when there appears to be information

' The Concurring and Dissenting Opinion by Mr. Justice Eakin ("CO/DQ") accepts the
PCRA court's determination that appellant opposed any investigation into his
background as a basis for rejecting appellant’s ineffectiveness argument. As explained
in the text, that conclusion does not account for other ways in which counsel can and
should develop a case in mitigation, including gathering basic information, such as
school records or pre-trial incarceration records.

20 { ike the PCRA court's opinion, the CO/DO also does not confront the belatedness of
counsel's preparation. Additionally, the CO/DO notes that trial counsel consulted a
mental health expert, but does not address the fact, discussed below, that Dr. Fine's
task was limited to the development of guilt phase evidence and did not include any
inquiry or investigation into the possibility of mitigating evidence.
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that counsel could Hav'e_ uncovered if he had given himself Sufﬁdéht time- tbrdiligently o
investigate and prepare a case in mitigation. In this matter, there wés sﬁch_ other '
evidence. The record confirms that counsel consulted with no mental health expert *

regarding pos’siblé mitigating evidence. Indeed, counsel did not contact Dr. Fin_e_ until -

November 15, 2002, the same‘day that the Commonwealth pre'sented its first witness ét- S '

trial.  The record: further shows that counsel's interaction with D’r."Finé' did’ ‘n"ot_'..
encompass potenti'al mitigation evidence, but instead, was specifically limited to "
determining wheth.e.r appellant's use of cocaine interfered with his ability to form the
specific intent to kill required for capital murder. We have concluded in a simifar
situation that Eou’nse!'s singular focus on cocaine-induced psychosis as the key to the
guilt phase, coupled with a disregard for Vother forms of -mental health mitigatingl.
evidence which wbl_JI_d- have been useful at the penalty phase, cannot-be said to have

been a reasonable Strategy. Commonwealth v. Smith, 995 A.2d 1143, 1172 (Pa. 2010). .

Additionally, the record demonstrates that Cc)u_nsel did not obtain appellant’s
school records or his pre-trial prison records. Appellant's school records showed that
he was a poor berformer in school with a-borderline infeiligence. He neve,r‘graduated
from high school. The pre-trial pris-on records indicated that appellant had reported
having trouble sleeping and hearing voices, and requested a psychiatric evaluation.
These records would have prompted further investigation by counsel. On the record
presented here, we cannot conclude that counsel. condﬁcted a reasonable investigation
into possible niitigafi'ng evidence. | _

Further, and by comparison, counsel's penalty phase presentation was modest,
consisting of presenting appellant's minor criminal record (two prior misdemeanors for
possession of marijuana) and four mitigating witnesées, including appellant, who

testified generally to appellant’s good and caring - nature, -and appellant's own

[J-135-2008] - 29



140a

expressions of remorse. Th'e' sum of the défense mitigétion testimony. en'compassed
ten pages of penalty phase transcript and ‘counsel's clos_ingl” remarks were
.commensurateiy briéf, given the minimal case in mitigation. Accordingly, considerihg R
the reasonableness of counsel's investigaﬁon, fhe mitigation evidénce_ that was actually

' presented, the additional or different ,mit.igation' eVidence that could “have ‘been
- discovered and presented, and the Commonwealth's failure to muster any relevant
érgument in defense of counsel's performance, we hold that counsel's performance-
related to the development and presentation of mitigating evidence was constitutionally-
deficient.

Our inquiry does not end here, since appellant's claim fails if he is unable to
esfablish that counsel's deficient performance actually prejudiced him. Notably, the
PCRA court did ‘not address Strickland prejudice in any meaningful way — the court's
two-sentence analysis is conclusory and fails to account for the specific conduct (or lack
thereof) of counsel or the context of the case itseff>’ Nor does the Commonwealth
address Stricklénd;'prejudice.

Strickland actual prejudice requires the d‘efendént to 'pro've' a reasonable_

probability that, but for counsel's lapse, the result of the penalty proceeding would have

2! The PCRA court also framed its prejudice conclusion as finding that the proffered
mitigation evidence was “not so overwhelmingly persuasive as to result in a different
outcome.”. See PCRA court opinion, 10/11/2007, at 55. Strickland does not require the
evidence to be “overwhelmingly persuasive” and instead, frames the inquiry as requiring
the defendant to prove a “reasonable probability” that the cuicome of the proceeding
would have differed. In this case, as the jury found one aggravating circumstance and
two mitigating circumstances, the prejudice inquiry considers “whether there is a
reasonable probability that, had the PCRA evidence been adduced at the penalty
phase, [appellant] would have been able to prove at least one additional mitigating
circumstance, and at least one juror would have concluded that the mitigating
circumstances collectively outweighed the aggravating ones.” Commonwealth v.

Gibson, 19 A.3d 512, 526 (Pa. 2011).
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~ been different. Additionally, pré;’udice must be an_alyzed in the context of the case,

taking into account the developed penalty phase facts. Commonwealth v. Lesko, 15

A.3d 345, 383-85 (Pa. 2011) (citing, in relevant part, Strickland, 466 U.S. at 694).
 This case involves the murder of two individuals nearly simuitaneously.
Additiona!ly,r appellant confessed to the crimes almost immediately after théy we'ré =
 committed. We have recognized that a defendant convicted of multiple murders has a -
difficult task’ in establishing that he was prejudiced by counsel's failure to adequately
investigate and present evidence in mitigation. See Leska, 15 A.3d at 383-85 {citing, in

relevant part, Strickland, 466 U.S. at 694); see also Commonweaith v. Gibson, 951 A.2d

1110, 1151 (Pa. 2008) (Castille, C.J., concurring). In instances where the result
concerning prejudice is not self-evident, but instead requires careful analysis of
prejudice in the specific factual context of the case, we have remanded for the PCRA
court to conduct the prejudice inquiry in the first instance. Gibson, supra. As the
evidence of the experts offered at the PCRA hearing estabiished the possibility of
additional mitigating circumstances, we conc!ude that the better course is tc have the
PCRA court conduct the prejudice inquiry in the first instance, assisted by relevant
advocacy from both sides. Accordingly, we will remand this claim to the PCRA court for
an appropriate Strickland'inquiry into. prejudice.

2. PEREMPTORY CHALLENGES

Appellant next argues that the Commonwealth used peremptory challenges to
unconstitutionally exclude female and Latino jurors. Appellant notes that the jury pool
consisted of sixteen women and twenty-four men. He ihen observes that nine of the
thirteen jurors the prosecutor peremptorily challenged were female, while he
peremptorily challenged only four of twenty-four men. Thus, appellant argues thaf the

prosecutor struck females at a rate of three times more than he struck males. Likewise,
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appellant 's'tate.s fhét ther p.rtjisecutdr'jétruck t‘h'e'oniy' prospective jurof with a Latino -
surname. Folr these réasons, he argués that he ha’é established a Batson® prima facie
case of Vdiscrimination. Appellant further alleges that the neutral explanations for thé |
stfikes offered by the Commonwealth, which the PCRA court credited, were “inherently
susplect] or pretextual.” Brief of Appellant, at 84.. Recognizing that he waived any.
_Batson claim at trial, éppellaht argueé that counsel was. ineffective for failing to raise this
issue during jury selection. |

The Commonwealth contends that appellant cannot establish a prima facie
Batson violation because nothing in the jury selection transcript indicates any purposeful
discrimination based on race, ethnicity, or gender.

The PCRA court noted that, as éppellant had failed to raise a Batson objection at
trial, there was no record-upon which it could assess whether a prima facie case for a
Batson claim was met. The judge, who also presided at trial, then reviewed the
transcript and found nothing in the prosecutor's questions that indicated any racial or
gender bias. Furthermore, the court found that the record reflected gender:neutral and
race-neutral reasons for the prosecutor to strike each of the jurors he peremptorily
challenged, and there was no indication of unconstitutional bias. As appellant's

underlying Batson claim was meritless, the court found that counsel was not ineffective.

Defaulted Batson claims argued through the derivative guise of ineffectiveness

are not, indeed cannot, be treated the same as properly preserved Batson objections.

See Commonwealth v. Uderra, 862 A.2d 74, 86 (Pa. 2004). When there is no Batson

%2 Batson v. Kentucky, 476 U.S. 79 (1986). Batson held that peremptory challenges
may not be used in a racially discriminatory manner. In J.E.B. v. Alabama ex rel. T.B.,
511 U.S. 127 (19984), the U.S. Supreme Court extended Batson to prohibit purposeful
gender discrimination through the use of peremptory challenges. For ease of
discussicn, we will refer to claims of either racial or gender discrimination in the use of

' .. peremptory challenges as Batson claims.
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- objéétion during jury selection, “a ﬁdsﬂé’ohvi&fdn petitioner may not rely on a .pr'imé' -
facie case undér Batson, but' r’ﬁust'prt)\fe actual, purp'OSéfui discrimination by é
prepondérance of the evidence ... in addition fo all other ‘requirements essential to.
overcome the waiver of the underlying clafm.” Id; at 87.% 1n the absence of such a

showing, the petitioner cannot meet the Strickland standard. Furthermore, “[a] finding

by the trial court as to an 'absen'cé ‘of discriminatory iritent-‘must be given great

deference on appeal” Commonwealth v. Spotz; 896 A.2d 1191, 1212 (Pa. 2006)

{quoting Commeonwealth v. Jones, 668 A.2d 491, 518 (Pa. 1985)).

It is notable that appellant does not acknowledge or even cite Uderra in his
argument to this Court. Appellant’s argument instead relies heaﬁily upon bare statistical
evidence, focusing oh the Commonwealth's strikes in isolation, with no account of .the
effect that his own peremptory challenges had upon the jury pool. But a raw lack of
racial or gender equivalency in'a-pé_rty’s use of peremptory challenges alone does prove
purposeful discrimination in jury selection, much less discrimination so overt that trial
counsel was obliged to object. See Ligons, 971 A._2d at 1144 (racially disproportionafe .

number of peremptory challenges ‘in and- of itself, is-insufﬁcient to demonstrate

2 This Court has also required a party asserting a Batson violation to provide a full and
complete record demonstrating the alleged violation. Uderra, 862 A.2d at 84 (citing
Commonwealth v. Holloway, 739 A.2d 1039, 1045 (Pa. 1999)). Specifically, we have
required information about the race or gender of potential jurors peremptorily challenged
by the Commonwealth, the race and gender of potential jurors acceptable to the
Commonwealth but peremptorily challenged by the defense, and the composition of the
jury selected. Commonwealth v. Spence, 627 A.2d 1176, 1182-83 (Pa. 1993). This
requirement gives the reviewing court “account{s of] the compaositicn of the panel as a
whole, and the conduct of other lawyers exercising strikes.” Commonwealth v, Ligons,
971 A.2d 1125, 1170 (Pa. 2009) (Castille, C.J., concurring) (quoting Commonwealth v.
Hackett, 956 A.2d 978, 991 (Pa. 2008) (Castille, C.J., concurring)). Some members of
the Court have criticized the Spence requirement, indicating a preference to eliminate it
altogether. See Hackett, at 991-92 (Pa. 2008) (Saylor, J., concurring). Our decision
today is not based on this requirement. '
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- purposeful discrimination when cdnsidering the 'totality_ of fhe_ circurrhstahce'_s.“)._ _-
Moreover, the record supports the PCRA court’s conclusion that there was no indiéétiéh
of purposeful discrimination here. ‘Indeed, the prbsecutor accépted seven fema!e's as -
jurors — even though he did not use seven of his peremptory 'Challe_n-geé - three of -
whom appellant beremptoﬁly challenged, and four of whom served_on the jury. Further,
‘nothing in the transcript indicates any gender-based bias or animus. In a case in\;o!ving"

a similar Batson/Strickland claim premised upon raw data and hindsight, we- held that

there was no gender-based purposeful discrimination when the prosecutor removed
nine female potential jurors, four women served on the jury, and the prosecutor
accepted four women who were later struck by the defense. Spotz, 896 A.2d at 1212-
13. Thus, the PCRA court properly concluded that appellant did not prove that the
Commonwealth purposefully discriminated on the basis of gender in its use ‘of
peremptory challenges, and counsel cannot be d'eemed ineffective for failing to raise the
speculative claim appellant now faults him for failihg to pursue:

Appellant’'s claim of ineffectiveness fer failing to allege racial discrimination in the
use of peremptory challenges is similarly baseless. Appe’!lant focuses on the
prosecutor's peremptery challenge of a prospective juror who he claims was the sole

-Latino venireperson. The PCRA court determined that the potential juror’s indication of —
a strong belief that a life sentence was worse than death #rovided a proper basis for the |
prosecutor to remove her. PCRA Court Opinion, 10/11/07, at 16 n.68. After reviewing
the record, we find support for the PCRA court's determination, as the prosecutor
chaiienged this potential juror shortly after she said she thought a life sentence was
worse than death. See N.T. Voir Dire, 11/14/02, at 18. Further, there is no other
indication in the record of racial or ethni¢c discrimination on the prosecutor’'s part. Nor

does appellant point to any other objective factor that should have indicated to trial
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" counsel that the Cémmonwéalth’s challenge was for the nefarious reéson-app’ellant _novtv" |
. imagines and alleges, rather than the obvious one. '
Additionally, as noted, appellant inexplicably fails to acknowledgé .the 'Ldé@-,
“actual, purposeful discrimination® standard and instead repeatediy cites fo the ,Bg_t_g_g_g'
prima facie case standard in support of his position — even though he is pu.rsuing his
~ defaulted claim via collateral attack, and under the guisé of ineffective assistanc_é of
counsel. Because appellan.t fails to even attempt fo satisfy his burden on collateral
attack, his claim is frivolous: he has not overcome the deference owed to the PCRA
court’s finding, Spotz supra; and he has failed fo prove that the Commonwealth actually
and purposefully discriminated in its peremptory challenges. Counsel cannot be
considered ineffective for failing to pursue a frivolous claim.

Appetlant also claims that the PCRA court imprdperly denied him an evidentiary
hearing on this claim. In the 35" footnote in his 99-page brief, appellant offhandedly
declares that the “Court denied Appellant’'s request for discovery on this claim, including
the Prosecutor's notes regarding jury selection, which preciuded Appellant from having
a full and fair hearing on this claim.” See Brief of Appellant at 84, n.35. )

The PCRA court considered the claim and reasoned that appellant did not show
good cause for discovery of jury selection information. See PCRA Court Opinion,
4/30/07, at 6-7. Appellant does not develop his discovery argument; it is waived both
because it is not comprised within his statement of guestions presented, and because
its lack of development makes it frivolous.

For purposes of post-conviction proceedings an evidentiary hearing is not
required when ‘there are no genuine issues concerning any material fact....”
Pa.R.Crim.P. 909(B)(2). Furthermore, the decision whether fo grant an evidentiary

hearing is within the discretion of the PCRA court and will not be overturned absent an
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"abuse of that discretion. Commonwealth v. Harris, 852 A.2d 1168, 1180 (Pa. 2004). As
explained above, appellants Batson proffer is frivolous and unresponsive to the
governing collateral review standard. Accordingly, appellant cannot demonstrate that
the PCRA court abused its discretion by denying him an evidentiary hearing on his

claim that counsel was ineffective for failing to raise a Batson claim.

3. WITHERSPOON-RELATED CLAIMS

Appellant next contends that the trial court violated Witherspoon v. lllingis, 391

U.S. 510, 522 (1968} (juror in capital case may not be excluded merely because of
general moral, personal, or religious reservation regarding death penalty) by removing,
for cause, four potential jurors because they expressed doubts ab.oth imposing the
death penalty. Appellant argues that counsel was ineffective in failing to object to the
removal of these potential jurors and for failing to demonstrate that they were suitable
jurors.* |
.The PCRA court found appellant's claim of ineffective assistance of counsel
unreviewable because it was a mere boilerpla;lte assertion. Alternatively, the court

determined that there were legitimate reasons to excuse the four potential jurors.?®

** In response to appellant's Witherspoon claim, the Commonwealth argues that
appellant's cfaim “that Monroe County's jury selection process systematically under-
represents minorities” fails because appellant’s boilerplate claims of ineffectiveness are
insufficient. Brief of the Commonwealth, at 14. The Commonwealth has apparently
confused this claim with a claim appellant pursued in the PCRA court but has now
abandoned by not raising it on appeal,

5 At the conclusion of jury selection, appellant indicated that he was consulting with and
instructing counsel during jury selection. The PCRA court, in an apparent alternative
holding, determined that appellant waived any challenge to counsel's petrformance
during jury selection because of his active participation. Appellant baldly asserts that
the PCRA court erred because his participation did not refieve counsel of his obligation

to perform effectively in jury selection. Given our disposition below, we will not address
this ground for decision.
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The demsmn to disquahfy a ;uror IS W|th|n the trial court s discretion, and, where

an objectlon is made and pursued on appeal the demsmn will only be reversed for an |

“abuse of that discretion. Commonweaith v. Steele, 961 A.2d 786, 804 (Pa. 2008) (citing

Commonwealth v. Carson, 913 A.2d 220, 262 (Pa. 2008)). This Court has noted that,
“a triaf court is within its discre‘ti.on-rto eXclude jurors who expressed reservations about
.-i.rhposir.:g' -the‘dea_th vpe'na!ty,- and ... :t'rilélr counsel has no constitutional obligation to .
attempt to change the jurors’ views.” Id. However, a potential juror in a capital trial may
" not be excluded merely because of a general moral, personal, or religious reservation
about the death penalty. |d. at 803 (citing Witherspoon, 391 U.S. at 522).
| Here, the record supports the PCRA court’'s determination that two of the four
jurors in question were properly removed because they indicated that they would not be
able to impose the death penalty, See N.T. Voir Dire, 11/12/02, at 80 (*] just don't think
| could [vote for the death penalty].”); N.T. Voir Dire, 11/13/02, at 137 (potential juror
indicated that his feelings would “more or less” affect his “ability to evaluate the
evidence"). The»third potential juror, who.expressed deoubts about the deéth penalty,
was excused because she lacked sufficient transportation to attend trial. N.T. Voir Dire,
11/12/02, at 180. The final potential juror, who had reservations about the death
penalty, was excused after it became apparent that she was having extensive difficulty
in understanding legal concepts. See N.T. Voir Dire, 11/13/02, at 67 (potential juror
expressed fear 1 would not understand and | {would] do the wrong thing™).

On this record, appellant’s hindsight speculations do not prove that counsel was
constitutionally obliged to try to convince these jurors to alter their stated views.
Carson, supra. Some lawyers and organizations may encourage or pursue strategies to
make capital case jury selection a tedious, wéeks-long process; indeed, since a single

juror can negate the death penalty, there no doubt is an incentive to try to seat jurors
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who may have difficulty following their oat.'hs‘.'-.But, 'jnpthi.ng in the Sixfh'_"Ameh&mént .
requires this sort of practice. Appellant h.as not established that aﬁy of the four excused

jurors were improperly excluded as a matter of law because of a_ge'nera‘i moral,

personal, or religious reservation about the death penalty, such that counsel was

constitutionally required to object or attempt. to ‘9réhabflitate" the jurors. Thé record
supports the PCRA court's detefmination that the jurors were removed fof_-cause,

because they expressed reservations about their ability to impose the death penalty or

for reasons unrelated to their views on the death penalty. Accordingly, this claim is

meritless, and counsel-‘was not ineffective for failing to object to the exclusion of thése

jurors.

4. APPELLANT’S INCULPATORY STATEMENTS

Appellant next challenges counsel's stewardship as it related to the admission of
his inculpatory statements. In brief, the circumstances sutrounding appellant’é
confessions were as follows. A neighbor noticed the commotion from the murders,
reported it to authorities as a do_mestic violence incident, and the state police
responded. A trooper handcuffed appel!aht ahd placed him in the back of a patrol car,
and, still believing that he was investigating a domestic violence incident, asked
appellant where the women were. -Appellant replied, “There is no ‘she.’” They are in the
basement. I shot them.” N.T. Trial, 11/15/02, at 80. Appellant was then fransported to
state police barracks, where a state trooper read him Miranda® warnings; appellant
then gave twe inculpatory statements, the latter recorded, admitting to shooting both
victims. After a 70-minute break, appellant asked to speak with the trooper and
recounted a different version of the murders. He still admitted to shooting both victims,

 but also placed blame on Daniel Heleva for the killings.

25 Miranda v. Arizona, 384 U.S. 436 (1966).
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Ap.pellant r10\.‘r\.r argUes that counsel was ineffet:tive in the ménner in Which he
challenged the admission of his confessions in a pre-trial suppfession mdtidn, He
claims that the two-hour delay before he was transported to the state 'police barrabk_s} ,
and his being kept for approximately eight hours in cold and inhospitable conditions, : -
was coercive, and that counsel was ineffective for not developing evidence of this 'police
coercion to support suppression. Separately, appellant repriées his claim that counsel -
was ineffective for not investigating appellant's mental health status, including evidence

of his cocaine use, in support of the suppression motion, claiming his diminished mental

capacity impaired his ability to voluntarily waive his Miranda rights anyd rendered him
susceptible to police coercion.

The Commonwealth notes that appellant challenged the admissibility of his bre—_
trial statements on direct appeal. The Commonwealth claims that appellant’s
incarceration records show he was not under the influence of, or witﬁdrawing from, any
drugs WHen he was initially incarcerated; thus, he cannot show that he was under ther
influence when he confessed. | _

The PCRA court concluded that thfs claim was previou-s!.y litigated becausé, 6n
direct appeal, counsel unsuccessfully challenged the admissibility of appellant's
inculpatory _statements. . Alternatively, the PCRA court found that the claim was
meritless because appellant’s incarceration records indicated that he was not under the
influence of, or withdrawing from, any drug, nor was there any indication that appellant
suffered from any mental health problem during police questioning. Furthermore, the
state police afforded appellant bathroom breaks and coffee, and moved him to an office
where they removed his handcuffs. Under the circumstances, the court found, appellant

did not prove thaf his statements were involuntary.
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.AIthough counsel moved to suppress these indulpatory ’stétements, and raiéécf B
the denial of the 'suppression motion on direct appeal,® appellant now claims that
counsel was ineffective in the manner in which he litigated the suppression issue. This
Court hés recognized that a Sixth Amendment claim of ineffectiveness raises a distinct
ground for relief and thus this manner of presenting new theories on collateral attack is
not per se precluded by the PCRA's previous litigation restriction. See Collins, 888 A.2d-r
at 571 (ineffectiveness claims distinct from claims raised on direct appeal). Accordingly,
the PCRA court erred to the extent that it concluded that appellant's ineffectiveness
claim necessarily was previously litigated. Nevertheless, our review of the' record
‘'shows that appellant’s “new” claim, sounding in counsel ineffectiveness, is meritless.

Appellant is arguing that his explicit and informed Miranda waiver was not

voluntary because the conditions of his custody and his mental status rendered the
waiver coercive as a matter of law. Appellant also appears to assert that his waiver was
not knowing and intelligent because his mentai status or diminished capacity interfered
with his ability to ha:ve a full understanding of the nature of the right being abandoned

and the consequence of the choice. See Commonwealth v. Mitchell, 902 A.2d 430, 451

(Pa. 2006} (explaining two-prong analysis for purposes of Miranda).
In Pennsylvania, there is no per se rule that there can be no voluntary waiver

when a person is mentally ill. Commonwealth v, Logan, 549 A,2d 531, 537 (Pa. 1988),

Commonwealth v, Bracey, 461 A.2d 775, 782 (Pa. 1983). Nor does appellant cite any

federal authority for the proposition. Similarly, appeliant cites to no governing cases, in

27 On direct appeal, appellant argued that the statement he made in the patrol car
should have been suppressed because it occurred prior to Miranda warnings and while
he was in custody. Appellant also argued that the written statement was obtained while
he was in custody for more than six hours in violation of Commonwealth v. Davenport,
370 A.2d 301 (Pa. 1977), overruled by Commonwealth v. Perez, 845 A.2d 779 (Pa.
2004). -
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- -exfstehce a{ the' time éf appellant’s frial, approvi.nglo_r 'sug.gesting that mental health
"issues, n.ot made apparent to police conducting an interrogation, can vitiate a Mira_rwla
wai\)er. Instead, appellant's sole citation in support of his argument is a University of
Chicago L.aw Review article published in 2002, See Brief of Appellant at 79.

Under Miranda, probative evidence, such as a confession, may be suppressed to
"p‘uniéh” and “deter” police misconduct, .and thereby enforce constitutional protections.
Thus, in the suppression realm, the focus is upon pcolice conduct and whether a -
knowing, intelligent, and voluntary waiver was effected based on a totality of the
circumstances, which may include consideration of a defendant's mental age and

condition, low 1Q, limited education, and general condition. Commonwealth v. Cox, 686

A.2d 1279, 1287 (Pa. 1996). When a defendant alleges that his waiver or confession
was involuntary, the question “is not whether the defendant would have confessed
without interrogation, but whether the interrogation was so manipulative or coercive that
it deprived the defendant of his ability to make a free and unconstrained decision to

confess.” Commonwealth v. Templin, 795‘A.2d 959, 966 (Pa. 2002) (guoting

Commonwealth v. Nester, 709 A.2d 879, 882 {Pa. 1998)).
The PCRA court found that there was no evidence of police coercion. This
finding is supported by the record, as well as this Court's determination on direct

appeal. See Sepuiveda, 855 A.2d at 793. Appellant initiated the conversation in which

he made his final confession. Further, the state police provided appellant with a blanket
and coffee when he asked for them. Under these facts, appellant fails to show that the
police interrogation was so manipulative or coercive as to deprive him of his ability to
make a free and unconstrained decision to confess. Thus, counsel cannot be faulted

for failing to pursue this theory in support of suppression.
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We also dfscérh no efror in the PCRA court's -finding that there was no obvious
abjective indigation fo counsel, ét’a_te bolibe,’ or the trial court that appe'llant suffered from
'any mental illness at the time he confessed his crimes, such that the police conduct can
be viewed as uncéhstitutional manipulation warranting suppression. As in Mitchell and
Logan, the facts éurrounding the confession do not suggest that appellant’s alleged
menfal-status interfered with'th-e inﬁportant, but simple_(all he needs say is “no”) choice
of whether to waive his censtitutional rights. Furthermore, Dr. Puente testified that there
- was nothing to suggest that the crime was a result of cocaine-induced psychosis and
the confessions took place immediately following-the crimes. Thus, counsel had nor
reascn to believe that appellant suffered from a mental defect at the time of his
confession that was or should have been obvious to police, nor, for that matter, does
the evidence suggest that appellant's alleged mental health issues interfered with his

waiver. Accordingly, appellant is not entitled to relief on this claim.

5. “FALSE” EVIDENCE INTRODUCED BY COMMONWEALTH

Appellant next declares that the Commonwealth introduced “false” evi;dence, and.
that counsel was ineffective for failing to discover and object to this “misconduct.” The
claim is frivolous.

The background for the claim is as follows. A recording of appellant’s third
confession was played for the jury. In the recording, appellant said that he did not
notice blood on his pants until he finished disposing of victim Mendez's body. The state
police transcript of the confession indicated that appellant said he did not notice blood
on his pants until ‘I finished playin’ him.” N.T. Trial, 11/21/02, at 281. Trial counsel
presented evidence that appellant in fact said, ‘| finished pulling him.” [d., at 707.

Appellant now claims that a forensic audio examiner hired by the FCDO has examined
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the recording, and in his opinioh, ':apbélféntr-aétually said.“! finished f%ghﬁng with him.”
| Brief of Appeliant, at 72. - | | o |

Appellant argues that evidence that he in fact told the poii.ce' he was fighting with
one of the victims would have bolstered his imperfect belief of defense of others claim.
Noting the general proposition that a conviction _canndt be based upon false e\fid'ence,28
appellant rather recklessly accuses the Commonwealth of prdé.ecuto_rial misconduct by
allegedly withholding that he actually said “fighting.” - With no factual basis for the
accusation, appellant further alleges that the trooper who interrogated him knew and
remembered that he actually said-’“fighting,“ but nefariously declined to correct the
transcript. Appellant then contends that the Commonwealth knowingly used this
purported false evidence to argue that he mistreéted the victims’ bodies. Alternatively,
appellant alleges that counsel was ineffective in failing to secure a forensic analysis of
the recording, which would have revealed what appellant actually said.

The Commonwealth reviews the post-trial procedural history and contends that
the record does not support appellant’s claim. The PCRA court found that appellant’s
prosecutorial misconduct claim was waived because he failed to raise it at trial or on
direct appeal. Further, the PCRA court found that the trooper coukt not recall what
appellant actually said, but reviewed..the transcript, correcting it only when it was
inconsistent with the recording and his notes. Thus, the trooper never understoed
appellant to have used the word *fighting.” The PCRA court found that appellant’'s claim
of ineffective assistance of counsel was meritless, further noting that, because counsel
offered an alternative interpretation of the recording, the jury was well aware that the

conient of the transcript was in question. The court also noted that the jury heard the

28 See Napue v, lHlinois, 360 U.S. 264, 269 (1959).
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‘recording .fo'r itse!f. Tﬁus, the PCRA court determined that co"unSe| was not ine-ffect.ive '
for not seeking a third, “forensic,” interpretation of the recording. |

We agree with the PCRA court that appellant's claim is not cognizable fo the
extent it sounds in a claim of prosecutorial misconduct. The recording and transcription
were made available to appellant, and he could have raised any appropriate objection.
- Notably, appellant, like the trooper, was at the inferrogation, and he was optimally
positioned to determine whether the .transcription accurately reflected what he said then
compared to what he heard on the tape. Indeed, it is safe to assume that appellant can
better decipher his.own speech than ény expert, particularly since he has the benefit of
his memory of the interrogation. The fact that appellant, with the help of an expert, now
has a new interpretation of what he said on the audio recording that was disclosed to
him does not prove that the Commonwealth committed “misconduct,” and FCDQ
counsel should be mindful of their own ethical duties before leveling such haseless
accusations.

To the extent that appellant appends an allegation of ineffectiveness to this
waived claim, the record supports the PCRA court’s determination that there was simply
no indication that the Commonwealth presented “false” evidence, much less that it did
so intentionally. Appellant’s expert’s opinicn does not establish what appellant said as a
mathematical cerfainty, or even as a fact; and even if it did, that opinion does not prove
that the Commonwealth deliberately falsified the transcript or knowingly infroduced false

evidence. See Commonwealth v. Henry, 706 A.2d 313, 321 {Pa. 1997) {(“Simply

because Henry's experts disagree with the Commonwealth’s experts does not mean
that the Commonwealth knowingly presented false evidence in violation of Henry's due
process rights.”). Again, the audio tape itself was made available to the defense; and

appellant, who made the statement recorded on the tape, could have argued that the
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transcript was inaccurate. Indeed, trial counsel argueci s0, with appellant sitt.ing at his
side to assist. Thus, counsel called his secretary, who stated that she believed that the -
diéputed word was “pulling,” théreby apprising the jury that the Commonwealth's
transcription was in doubt. Moreover, on cross-examination, counsel specifically asked
the state trooper whether the written transcript accurately reflected what was on the
tape. In response, the trooper indicated that “whatever | heard on the tape is What is in
this transcript.” N.T., 11/19/02, at 305. Appellant, and his counsel, ware no worse
positioned than the trocper to assess and argue the accuracy of the transcription.

- Appellant also avers that counsel was ineffective because he was required to
secure a forensic analysis of the recording for purposes of trial, in order to discover that
appellant said something different than what. he himself, apparently, thought he had
said.* There is nothing in Strickland jurisprudence that requires counsel to go to such
lengths. Again, the recbrding itseff was played for the jury and the jury had the firsthand
opportunity to determine what appellant actually said or whether the word in question
was clear enough oh the tape to raise some doubt regarding the transcription. The jury
would not have been obliged to believe an expert, rather than their own hearing.
Appellant’s current proffer merely offers a third interpretation of the word in question; it
is the essence, of hindsight, and based upon the opinion of a particular proffered ekpert.
Finally, there is no reasonable probability that uncertainty related to this single word
could outweigh appellant's three other confessions and the forensic evidence against
him and produce a different verdict.

6. VICTIM IMPACT EVIDENCE

Appellant next argues that counsel was ineffective for failing to object to victim
impact evidence that he says was improperly introduced at trial. Appellant claims that,

during the guilt phase, victim Mendez's sister improperly testified that Mendez:
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" possessed a guardian angel keychain and gold éréss. Further, appellant claims that the |
victims’ families carried photographs of the victims into court which, he says, amounted
to introducing improper extra-record victim impact evidence into the guilt and penalty
phases.”

In response, the Commonwealth summarizes the procedural history of
'appeliaﬁf’s direct appeal, which is not helpful to deciding this issue. The PCRA court
concluded that Men'dez's sister’s testimony was not introduced or used as victim impact
evidence, but was relevant fo establish Mendez's identity as one of the victims. The
PCRA court further determined that there was no indication that the victims™ families
displayed the victims’ photographs at trial. In fact, the PCRA court noted that it “clearly
recall[ed] that no such extra-record victim impact evidence was present in the couriroom
during either phase of [appellant's] trial and such evidence would not have been
permitted. Had a family member attempted to bring such evidence intc the courtroom, it
would have immediately been removed.” PCRA court opinion, 10/11/2007, at 49.

Qur independent review of the record co}roborates that Mendez's keychain' and

gold cross were admitted, and properly so, to identify Mendez as a victim.*® The record

9 Appellant also argues that the Commonwealth introduced improper victim impact

evidence during the penalty phase because Mendez’'s sister's guilt phase testimony'was

incorporated into that proceeding. He then baldly states, “[o]ther improper impact
evidence was also introduced.”. His development of -this statement is limited to an
assertion that the testimony of the sentencing phase witnesses “went beyond the
constitutionally acceptable ‘quick glimpse™ in violation of his federal constitutional rights.
Appellant nowhere directs this Court's attention to specific penalty phase testimony or
even cites to the transcript that allegedly reveals this violation of the U.S. Constitution.
This sub-claim is waived and frivolous. '

% Appellant alleges that this identification testimony was unnecessary because it was
undisputed that Mendez was a victim. However, generally, “a criminal defendant may
not stipulate or admit his way out of the full evidentiary force of the case as the
Government chooses to present it.” Qld Chief v. United States, 519 U.S. 172, 186-87
(continued...) '
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: shbws that fhe Commonwealth had Mendez's siste’r'id'entify the items Mendez was
wearing on the night appél!aht murdered him. '_S_gg_ N.T. Trial, 11/15/02, at 55-568
(identifying multiple articles of clothing). State police found these items strewn across
the murder scene. See id_.', _at 72-74. This evidence was relevant and admissible to
show Mendez was one of the victims. Moreover, appellant doeé not argue or suggest
that the evidence, introduced for thié purpose,. was actually' argued as victim rimpact
~ evidence. Because this evidence was prope.rly admitted to establish identity,
appellant's underlying claim lacks a factual predicate, and his derivative claim of
counsel ineffectiveness necessarily is frivolous.

Appellant further argues that the victims' families displayed photographs of the
victims in court, constituting extra-record victim impact evidence. Appellant's sole
evidence. in support of this claim is a citation to, and purpcrted guotation from, a
newspaper article. This hearsay is simply insufficient {0 meet appellant's burden of
proof to show that the photographs were ever brought into court — especially given the
trial court's specific rejection of the accuracy of this claim. Moreover, appellant’s bald
claim does not establish that any such photographs were displayed to the jury in a
fashion that conveyed that the photographs were of the victims, much less that they
were prejudicial. And, of course, even if appellant’s claim had a valid factual predicate,
his claim that this amounted to “evidence” isr mistaken. Because appellant’s improper
victim impact evidence claim is b.aseless, counsel cannot be deemed ineffective.

7. JURY INSTRUCTIONS

{...continued)

(1987). Victims are not mere props in homicide trials, and the government is permitted
to prove their lives in being and individuality. See Commonwealth v. Freeman, 827
A.2d 385, 415 (Pa. 2003) (“[M]urder victims are not simply props or irrelevancies in a
murder prosecution, and innocuous references o victims and their families are not
necessarily prejudicial.”).
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* Appellant next claims that trial counsel was ineffective for Aot objecting to three
purported errors in the trial court’s gi.xilt phéSe jury instructions. First, appellant asserts
that the frial court erranecusly stated that imperfect belief of defense of others required
an “unmistaken belief" that deadly force was necessary, and counsel was obliged to
object. Appellant argues that the instruction confused the jury, preventing it from
properly deciding his imperfect belief of defense of others claim. Next, appellant alleges
that counsel was required to object after the trial court failed to properly instruct the jury
that the Commonwealth must disprove, beyond a reasonable doubt, appeflant’'s
imperfect belief of defense of others claim, if i{ is to prove malice, and thus murder.
Finally, appellant claims that counsel should have objected after the trial court’s
accomplice liability instructions supposedly failed to inform the jury that it had to
conclude that appellant specifically intended to-kill before it could convict him of first-
degree murder.

The Commonwealth responds that the trial court has broad discretion in phrasing
its instructions, and argues that the jury instructions, when read in their entirety, clearly,
adequately, and accurately instructed the jury on the law.

The PCRA court likewise noted that jury instructions must be reviewed as a
whole. Respecting the imperfect belief of defense of others instruction, the court found
that appellant’s attack on counsel focused on limited excerpts from the instructions, but
when taken as a whole, “the jury charge on voluntary manslaughter clearly, adequately
and accurately reflects the law on ‘imperfect self-defense’ (a defendant’s unreasonable
belief that the killings were justified).” PCRA Court Opinion, 10/11/07, at 30. Regarding
‘malice, the court found that the jury instructions as a whole informed the jury that it had
to find malice to convict appellant of murder. The PCRA court noted that the instruction

used multiple examples which made it clear that the jury could only find malice if it was
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convinced beybnd a reasonable doubt that-appeliant was not acti'_ng in defeﬁge .cif b
others. Finally, the PCRA court found that the. accomplice liability instrdctidn was’ -
proper, noting that it conformed to the Pennsylvania Suggested Standard Criminal Jury
Instructions. The PCRA court further determined that appellant’s ineffectiveness c!aimé
were mere boilerplate assertions, and thus were insufficient to carry appell'ant's burden
to actually prove that he was denied effective assistancé of counsel. o

At the PCRA hearing, counsel testified regarding the imperfect belief of defense
of others charge and the malice instructions, offering that he could not recall whether he
had any reason for failing to object. He was not asked about the accomplice liability
charge. See N.T., 3/7/07, at 40-45.

In considering the points underlying appellant's attack on counsel, we keep in
mind that, when reviewing jury-instructions for error, the charge must be read as a
whole to determine whether it was fair or prejudicial. “The ftrial court has broad
discretion in phrasing its instructions, and may choose its own wording so long as the
law is clearly, adeguately, and accurately presented to the jury for its consideration.”

Commonwealth v. Washington, 927 A.2d 586, 603 (Pa. 2007).

a. Imperfect Belief of Defense of Others

As discussed previously, counsel requested that the jury be charged on voluntary
manslaughter (imperfect belief) and justification (defense of others) and the trial court
granted the request. Appellant accurately notes that the transcript indicates that the trial
court mistakenly used the phrase “involuntary manslaughter’ and “unmistaken” in a

portion of its charge on imperfect belief of defense of others, as follows:

I've been asked to charge on involuntary manslaughter. As | said to you
previously when | defined malice, there can be no malice when certain
reducing circumstances are present, a killing may be voluntary
manslaughter but not murder. And this is true when the Defendant Kills in
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the heat of passion or following a serious provocation. Or kills under the
unmistaken belief in justifying circumstances.

N.T., 11/22/02, at 795 (emphases added). However, the re‘ference to “involuntary
manslaughter” was clarified almost immédiate!y thereafter when the court cdrfectly-
referred to the offense as voluntary manslaughter. Moreover, earlier in its charge, the
court was clear that there were six possible verdicts, not guilty or guilty of first~degreé
murder, third-degree murder, or voluntary manslaughter. The cburt also stated, at that
point, that it would be instructing the jury on voluntary manslaughter later in the charge.
See id. at 789, 791. The court followed through on this promise when it instructed the
jury on justification, explaining that justification would be a defense “if a Defendant
reasonably believed his actions were necessary to‘avoid harm to someone else ... in
this case the fistfight which occurred in the kitchen area involving Mr. Lopez and Mr.
Mendez and Mr: Heleva.” Id. at 800. '

~ Related to the "unmistaken” belief reference, appellant acknowledg'es that the
next instruction informed the jury that an “unreasonable” belief could support a finding of

voluntary manslaughter as follows:

You can find malice and murder only if you are satisfied beyond a
reascnable doubt that the Defendant was not acting under sudden or
intense passion, from serious provocation by the victims or was under
the unreasonable belief that the circumstances were such that if they
existed would have justified [sic] killing.

id. at 795 (emphasis added). Nevertheless, appellant contends that the jury was never
informed that this circumstance would warrant a verdict of voluntary manslaughter — “Jilt
simply told the jury that if such an unrealistic belief existed, the jury could not find Vmalice
and murder.” Appé“ant then declares that, “Contrasted with the earlier and erroneous.
instruction, the jury would have believed such a finding would result in either conviction
of murder or acquittal.” Brief of Appellant at 55. Appellant also asserts that the court

never defined “unreasonable belief” and further offers that the later instruction on
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jus.tificati‘on compounded this absence by its repea'ted reference (correctly) to
“reasonable belief.”

There is no doubt that counsel could have objected to the court’s isolated
misstatements; but the question is whether he was obliged to do so, and if so, whether
the failure to object led to actual prejudice. The jury charge was delivered orally, not by
written transmission to be pored over by scholars; it was delivered to ordinary citizens,
not to lawyers aware of other forms of manslaughter not at isque; and counsel was
there to hear the chairge as a whole. We are satisfied that the charge, considered as a
whole, accurately conveyed the law. Contrary to appellant's assertions, the jury was
informed that this portion of the instruction related to voluntary manslaughter as it
followed immediately after the introductory paragraph. Indeed, the next four
paragraphs, in substance, clearly related to the charge of voluntary manslaughter.
Furthermore, the follow-up instruction correctly stated the elements of the offense. An
isolated misstatement does not necessarily taint the charge, so long as the charge as a
‘whole correctly informed the jury of the law. Moreover, appellant does not suggest that
his defense was argued to the jury, in counsel’s closing, other than according to the
governing law on imperfect belief of defense of others. In this case, the charge, taken
as a whole, and considered on the context of the trial as a whole, appropriately
instructed the jury on imperfect belief of defense of others and appellant has not
established that counsel was obliged to object and that the failure to do so caused the
first-degree murder verdict. |

b. Malice and Defense of Others

Appellant next argues that the trial court failed to inform the jury that a finding of
justification (defense of others) negates the element of malice. According to appeliant,

the prosecution must exclude justification beyond a reasonable doubt, and the jury must
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be fully aware that t'hé ﬁnding of malice requires the exclusion of the defense of
justification. See Brief of Appellant at 59-60 (citing Commonwealth v. Heatherington,

385 A.2d 338 (Pa. 1978)).

In Heatherington, this Court concluded that, to properly inform a jury of the
relationship between malice_' and self-defense, a frial court must instruct as to three
points:

(1) That in order to prove murder, the prosecution must prove beyond a

reasonable doubt that the killing was malicious; {2) That evidence of self-

defense, from whatever source, tends to negate the malice required for

murder; (3) That in order to meet its burden of proof on the element of

malice, the prosecution must exclude self-defense beyond a reasonable
doubt.

Id. at 341. This Court further noted that a trial court is free to use its own language, but
must accurately explain the relationship so that the jury understands that 'thé finding of
matlice requires the exclusion of the defense of self-defense. Id. _
In this case, the defense forwarded by appellant was not (imperfect) self-
defense, but defense of others. Nevertheless, the ftrial court instructed the jury
consistently with Heatherington. First, the court repeatedly informed the jury that malice
must be proven by the Commonwealth beyond a reasonable doubt in order to return a
murder verdict. See N.T., 11/22/02, at 791-92, 793. When instructing the jury regarding
defense of others, the court first stated that justification is a defense to the charge. The
court then made clear that the Commenwealth had the burden to disprove the defense
of justification beyond a reasonable doubt: “You may find the Defendant guilty only if
you are satisfied beyond a reasonable doubt that his conduct was not justified under the
principle set forth for you.” |d. at 800. The court then reiterated this idea at the end of
its charge on defense of others when it said, “Because the Commonwealth has the

burden to disprove the defense of justification, you may find the Defendant guilty only if
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- you are satisfied beyond a reésonable dbubt‘thlat he did not feasonab!y believe that the
use of deadly force was necessary to protect-‘[th'e‘accompliée] against death or serious ’
injury to be inflicted by [sic] him on [sic] '[fhe victims].” Id. at 802.

While the trial court never specifically identified malice as the element that
defense of others would negate, we have concluded under analogous circumstances
that the defendant cannot establish a claim of ineffectiveness so long as the trial court
clearly instructed the jury that it could not find the defendant guilty of murder unless the
Commonwealth met its burden to prove beyond a reasonable doubt that appellant’s

actions were not in self-defense. See Commenwealth v. Natividad, 938 A.2d 310, 328

(Pa. 2007) (“It is true that these instructions did not specifically identify malice as that
element which self-defense would specifically negate. Nonetheless, it defies logic that
Appellant could have. incurred prejudice when the triai’ court instructed that the
Commonwealth must disprove Appellant's claim of sel.f-defe_nse beyond a reasonable
doubt, and further that self-defense -is a complete defense to- the overall charge of
murder.”) In this case, the trial court’s instructions adequately conveyed this concept fo
the jury and counsel cannot be deemed ineffective for failing to object.

c. Accomplice Liability

Appellant next claims that the trial court erred in instructing the jury regarding
accomplice liability. Appellant contends that the accomplice liability instruction relieved
the Commonwealth of its burden to establish that he possessed the specific intent to kill
beyond a reasonable doubt in order to be convicted of first-degree murder. However,
appellant never asked counsel why he did not object to the trial court’s accomplice
liabiiity instruction during the PCRA hearings; thus, appeliant déprived counsel of an
opportunity to explain. his conduct. This Court has held that bald_ assertions and

boilerplate allegations of the lack of a reasonable basis for frial decisions cannot satisfy
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the appellant's burden to establish ineffectiveness. See Commonwealth v; Puksar, 951

A.2d 267, 293-94 (Pa. 2008). In his brief on appeal, appeﬂant' offers two sentences,-
simply declaring that counsel had no reasonable basis for nat objecting to the jury -
instruction.® When this scant argument is coupled with the failure to inquire into
counsel's strategy at the PCRA hearing, we cohclude that appéllant’é ineffectiveness
claim relating to the accomplice liability instruction fails as appeilanf has not establisﬁed
that counsel's performance was deficient. See id. at 278. _
Furthermore, even assuming that appellant sufficiently developed his
ineffectiveness claim, this claim fails becauée appellant cannot establish that he was
prejudiced by trial counsel's inaction. This Court has made clear that where the only
object of the conspiracy is a conspiracy to kill, an appellant cannot establish that he was

prejudiced by a jury instruction that was erroneous under Commonwealth v. Huffman,

638 A.2d 961 (Pa. 1994). Commonwealth v. Wayne, 720 A.2d 456 (Pa. 1998).

Wayne involved a collateral attack on a senience of death and a claim of

ineffectiveness of trial counsel for failing to object to the jury instructions under Huffman.

31 Appellant also baldly declares “all prior counsel's ineffectiveness” with regard to his
jury instruction claims. Current counsel asserts that “[wlhere as here, counsel fails to
raise or litigate an obvious record-based error, both deficient performance and prejudice
— and therefore constitutional ineffectiveness of counsel - are established.” Brief of
Appellant, at 65 (citing Claudic v. Scully, 982 F.2d 798, 799 (2d Cir. 1992)}.

Appellant apparently believes that where the defendant feels he has identified an
obvious record-based error, he is absolved of his burden to actually prove that counsel
acted unreasonably and that actual prejudice resulted. This is not the law. Indeed, in a
series of decisions counsel neglects to acknowledge, this Court has repeatedly rejected
such an approach to the ineffectiveness inquiry. Commonwealth v. Colavita, 993 A.2d
874, 895-96 (Pa. 2010). In any event, as we have discussed each of the jury instruction
claims individually and found current counsel's complaints wanting, this
misapprehension of governing law merits no further attention.
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The objected-to instruction related td Co-conspira.tor liability for first degree murder. We
found arguable merit to the petitioner’s claim, but concluded that the petitioner could not
establish that he was prejudiced by counsel’s inaction. We explained the harm that
Huffman sought to cure -- whether the jury verdict as to the conspirators was reached
through specuiation as to the nature of the conspiracy and the role of the conspirators --
was not present where the only objéct of the conspiracy was one to kill. “Once this jury
determined that appellant was guilty of conspiracy, given the sole object of the
conspiracy, the only logical conclusion to reach is that this jury also determined, beyond
a reasonable doubt, that apﬁel!ant possessed the specific intent to kill.” 1d. at 465; see

also Bronshtein v. Horn, 404 F.3d 700, 713-14 (3d Cir. 2005) (finding error in jury

instruction harmless where jury was informed that in order to find defendant guilty of
conspiracy to commit murder, it had to find that he did so with intent of promoting or
facilitating crime of murder),

In this case, the trial court instructed the jury regarding the specific intent to kill,
which is necessary.for a first-degree murder conviction. N.T., 11/22/02, at 791-92. The
trial court also instructed",the jury that the scle object of the conspiracy was to “cause
the death” of Mendez. Id. at 799. The frial court further instructed the jury that it could
only find appellant guilty of conspiracy if he did so with the intent to promote or faéi|itate
the commission of the crime of homicide or killing of Mendez. Like the jury in Wayne,
the jury here convicted appellant of conspiracy. And, given the sole object of the
conspiracy, the only logical conclusion is that the jury also determined that appellant
possessed the specific intent to kill Mendez. Furthermore, even though the objected-to
instruction here related to accomplice liability, and not co-conspirator liability, that
difference does not command a different prejudice analysis from the one performed in

Wayne, since the harm that Huffman sought to avoid, a first-degree murder conviction
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premised upon speculation respecting specific intent, is not present because of the
jury’s conclusion that appellant was guilty of conspiracy to kill and the necessary
determination that he did so with the intent to promote or facilitate that murder.*

8. CONFLICT OF INTEREST

Appellant next claims that his frial counsel was ineffective in failing to disclose to
appeliant that he had a conflict _of inferest. The facts relating to the claim are as follows.
The trial prosecutor was the District Attorney of Monroe County, Mark Pazuhanich,
Esquire. In early November of 2003, after the direct appeal briefs were filed, and scon
before this Gourt heard oral argument in appellant's direct appeal, Pazuhanich was
elected fo the Court of Common Pleas of Monroe County. On November 29, 2003, five
days before the direct appeal was argued in this Court, Judge-elect Pazuhanich was
arrested in Luzerne County on charges unrelated to his duties as a prosecutor involving
the indecent assault of a child. On July 12, 2004, Pazuhanich pleaded nolo confendere
in the Luzerne County Court of Common Pleas to fwo counts of indecent assault, one
count of endangering the welfare of children, oné count of corruption of minors, and the
summary offense of public drunkenness. The court sentenced him to ten years’
probation and directed him to comply with and register pursuant toc Megan’s Law Il (42

Pa.C.S. § 9791 ef seq.)..

¥ The conspiracy charge did not extend to the Lopez murder, presumably because
appellant admitted to shooting Lopez although he disputed that he fired the fatal shot.”
Instead, the trial court instructed the jury that it could not find that appeliant killed
Mendez or Lopez unless he was the direct cause of their deaths. The court also stated
that “there can be more than one direct cause.... A defendant’s conduct may bhe a
direct cause of death even though his conduct was not the last or immediate cause of
death.... if it initiates an unbroken chain of events leading to the death of the victims.”
id. at 797. Thus, given the facts and circumstances surrounding the death of Lopez and
the trial court’s “direct cause” charge, appellant cannot establish that he was prejudiced
by any alleged error in the accomplice liability charge as it relates to the murder of
Lopez. '
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In thé intérin.i, Pazu’h'ani_ch. was sworn iﬁ by a notary public as Judge of the Court
of Common Pleas of Monroe County on January 5, 2004; however, he was placed on
administrative suspension shortly thereafter, and was later removed from the common
pleas bench by the Court of Judicial Discipline on October 1, 2004.

Appellant’s trial counsel represented Pazuhanich at his initial arraignment, was

then replaced by other counsel, but then returned to represent Pazuhanich in the guilty
plea process, as well as representing Pazuhanich for.purposes of his disciplinary
proceedings. Attorney Anders did not disclose fo appellant that he was representing
Pazuhanich. :
Appellant now argues that frial counsel’'s subsequent representation of the former

prosecutor .consfituted an undisclosed conflict of interest. Appellant claims that this

- supposed conflict was so severe that we must présume that it operated retroactively at’

trial to prejudice him. According to appellant, trial counsel's represeniation of
- Pazuhanich divided his loyalties, such that he could not fuffill his duties fo both clients.
While appellant claims that prejudice should be hresumed L;nder these
circumstances, in the alternative he also offers that the conflict adversely affected trial
counsel's performance. The reasoning is convoluted. Specifically, appellant speculates
that this alleged post-trial conflict must have c_;éused counsel not fo use information from
Pazuhanich’'s subsequent arrest to show that Pazuhanich was biased against female
jurors, in support of the jury selection claims — even though those claims did not exist
until current counsel raised them at the PCRA level. Appellant also offers that, through
his representation, counsel learned of Pazuhanich's alcohol and drug addiction
problems, as Pazuhanich was immediately placed in a rehabilitation facility éfter his -
arrest; appellant then says that this information could have been used to demonstrate

that Pazuhanich was biased against drug dealers, such as appellant.

[J-135-2008] - 57



168a

Appellant also complains that the PCRA court efrdnfeously denied his discovery
request relating to the Pazuhanich prosecution once appellant established that trial
counsel represented appellant and Pazuhanich simultaneously. ‘According to appellant,
the PCRA court's denial of discovery precluded him from discovering, developing and
presenting facts that could have supported his conflict claim. More specifically, during
the PCRA proceedings, appellant requested discovéry' of all records regarding the
arrest and prosecution of Pazuhanich. The PCRA court denied the request on the basis
that the arrest and conviction of Pazuhanich did not occur until one year after
appe!ianf's trial and conviction and that prosecution was “totally ‘unrela'%e.d” to appellant’s
case. The court also stated that appellant failed to establish that the information was
exculpatory or relevant to his PCRA claims. PCRA Court Opinion, at 65.

Appellant -pursued this claim in his questioning of trial counsel Anders at the
PCRA hearing. Aitorney Anders testified that he conducted some preparatory
investigation 6n the Pazuhanich case, but that counsel from Philadelphia entered the
matter soon after and he was off the case until "a week before his trial when he
[Pazuhanich] came to me and wanted me to review the case....” Trial counsel then
negotiated the plea for Pazuhanich. Counsel stated unequivocally that his involvement
- was only “in the very beginning and at the end.” Counsel testified that he never advised -
appellant of his represeniation of Pazuhanich. The PCRA court also clarified when
Pazuhanich’s term as District Attorney ended, stating that “from the public records it
was December 31% of that year” and that trial counsel appeared on Pazuhanich’s behalf
in Luzermne County (for purposes of entering the plea) the fol!owing year (in July). N.T.,
3/7/07, at 35-37.

The PCRA court held that the overlépping representation of Pazuhanich and

appellant involved totally unrelated matters and that the representation of cne client did
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not adversely affect fhe represenfation of the other. As to a'ppeflant’s claim that
Pazuhanich’'s substance abuse may have affected the prosecution of appellaht and’
somehow could have been explored on direct appeal, the PCRA co‘_urf concluded that
appellant did not provide any factual basis for his claim.

This Court has held that an appellant cannot prevail on a preserved conflict of
interest claim absent a showing of actual prejudice. We presumé pré}udic‘e when the
appellant shows that trial counsel was burdened by an “actual’—rather than mere
“potential”—conflict of interest. To show an actual conflict of interest, the appeliant must
demonstrate that: (1) counsel “actively represented conflicting interests”; and (2) those

conflicting interests *adversely affected his lawyer's performance.” Commonwealth v.

Colling, 957 A.2d 237, 251 (Pa. 2008). Clients’ interests actually conflict when *during
the course of representation” they “diverge with respect to a material factual or legal

issue or to a course of action.” [d. Additionally, in Commonwealth v. Carpenter, 725

A.2d 154, 167 (Pa. 1999), this Court concluded that an a.ppellant could not establish an
actual conflict of interest where his direct appeal counsel accepted a position with the
district attorney's office after the appeal had been briefed and the case was argued to
this Court.

In this case, Attorney Anders’ overlapping representation of Pazuhanich and
appellant occurred durihg a very limited time, although the time was more significant
than in Carpenter, since counsel undertook representation of Pazuhanich just before
appellant's case was orally argued to this Court.® However, the overlap did not occur

during trial or even when counsel prepared the direct appeal brief. Rather, it occurred

% Notably, Anders did not orally argue appellant's direct appeal to this Court. Instead,
oral argument was by co-counsel, Ellen Schurdak, Esquire. It appears that Ms.
Schurdak was also involved in the Pazuhanich case. See N.T., 3/7/07 at 34.
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after that brief was filed and during the five déys before the caée was to be orally
argued before this Court. Thus, appellant’s claim is frivolous to the extent he alleges
that the overlapping representation affected his trial, or even the written presentation of
-his claims on direct appeal. Any viable claim must be directed at counsel's actions or
omissions after he began his representation of Pazuhanich. Obviously, it is troubling
that counsel represented Pazuhanich at all while he was still representing appellant,
and counsel, at the very least, should have disclosed this fact to appellant.®* However,
the mere existence of ‘an overlap in representation does not prove that counsel's
representation of Pazuhanich adversely affected appellant’s interest.

Significantly, at the time counsel undertook representation of Pazuhanich, the
direct appeal Eésues to be pursued were already determined and briefed. Counsel

raised no Batson issue at trial or in the direct appeal brief and a Batson issue could not

have been raised after Pazuhanich was arrested even if counsel had made an abstract
leap, connecting the accusations against Pazuhanich with his use of peremptory strikes
against female ,iurérs. Moreover, as discussed previously, there was no indication other
than mere (select) numbers that Pazuhanich employed peremptory challenges in a

gender-biased manner. And, finally, despite appellant's speculations, it is not self-

¥ Appellant also cites this Court's Rules of Professional Conduct as further evidence of
counsel's conflict. Pa.R.P.C. 1.7 defines conflict of interest for purposes of defining a
lawyer's responsibilities, and prohibits a lawyer from representing a client if the
representation will be directly adverse to another client. Subsection (b)(4) excuses a
conflict of interest where each client gives informed consent to the representation. As
neted herein, appellant was never informed of counsel's representation of Pazuhanich.

The Rules of Professional Conduct are most often employed in attorney disciplinary
proceedings. While they can be used to demonstrate that counsels conduct fell below
some well-established standard, in this case, we need not tumn to the Rules as our
conflict of interest case law is well developed and is nearly identical to the conflict
provision contained in the Rules.
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evident that the crimes with which Pézuhanich was charged establish that the person'
would unconstitutionally discriminate against adult female jurors.

Appellant's speculative claim based on Pazuhanich's substance abuse — which
amounts to a claim that counsel was obliged to violate Pazuhanich’s confidence to
consfruct a claim -- is similarly unavailing. Appellant declares that Pazuhanich’s
substance abuse problems “could well have affected his handling of the prosecution of
appellant” because appellant was a drug dealer. See Brief of Appellant at 66. Setting
aside that this is another leap in logic that is not at all self-evident, appelfant points to
nothing in his prosecution that demonstrates Pazuhanich’s anti-drug dealer bias.
Moreover, there is no requirement that prosecutors must like drug dealers before they
prosecute them for murder. In any event, lang before Pazuhanich prosecuted appellant,
he had confessed to the killings; and a jury then found him guilty, following sworn
testimony in which he again admitied his role. lirespective of their personal beliefs
about drug dealers, most if not all prosecutors faced with a double homicide and a
confession will bring charges. -'

We turn briefly. to appellant’'s assertion that the PCRA court improperly denied
discovery of files relating to Pazuhanich’s arrest and prosecution, so that he could better
develop his ineffective assistance claim arising from the supposed conflict of interest.
The PCRA court found such information, from an unrelated criminal case, was unlikely
to coniain any exculpatory or otherwise relevant information. Our review of the record
indicates that 'appellant has not demonstrated that this discovery request was anything
other than a fishing expedition — there is no indication that anything in these files, from
an unrelated prosecution, in another county, a year after appellant's trial, would be
exculpatory or otherwise relevant to this matter, which had aiready been;'briefed on

appeal by the time of Pazuhanich’s arrest. Moreover, the prosecution of Pazuhanich in
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Luzerne County was unrelated to'hiS'prosecutoria!'dutiés in Monroe County. .T'hus, the
PCRA coutt did not abuse its discretion in denying appellant’s request for discovery of
these files.

9. INCOMPLETE TRANSCRIPT

Appellant, noting that the sidebars at trial were not transcribed, claims that this
fact deprived him of his right to an adequate review of his trial on direct appeal.
Appellant states that a deprivation of the full transcript a.bridges the right of appeal and
rendered his direct appeal meaningless. Appellant also notes that the death penalty
statute mandates that this Court review the complete proceedings of a capital case to
correct errors. According to appellant, the absence of transcribed sidebars deprived the
Court of the ability to discharge its obligation to independently review the sentences of
death, Similarly, appellant contends that the absence of a “full” transcript deprived him
of his right to an independent review of his sentencing to determine whether the verdict
was arbitrary. “Appellant argues that the substance of the various sidebars is essential
to evaluate counsel's conduct and the soundness of the trial court's ru!inés. Appellant
also contends that trial counsel was ineffective because he believed that he could not
request the transcription when the lower court did not wish to have it done and avers
that counsel did not-have a strategic reason for failing to preserve this issue at-trial and
pursue it on direct appeal.

The Commonwealth argues that the Pennsylvania Rules of Criminal Procedure

do not prohibit sidebar proceedings from being held off the record.®® Further, the

% Rule 115 provides that, [ijn court cases, after a defendant has been held for court,
preceedings in open court shall be recorded.” Pa.R.Crim.P. 115(A). However, both the
Commonwealth and the PCRA court rely on the Superior Court’s decision in
Commonwealth v. Montalvo, 641 A.2d 1176 (Pa. Super. 1994), which held that “nothing
in [Pa.R.Crim.P. 115(A)] prohibits the trial court from conducting off-the-record sidebar
discussions.” |d. at 1185.
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" Commonwealth contends that appelant does‘ not identify any potentially meritorious
challenge which he was unable to pursue because of the supposedly incomplete
transcript.

During the PCRA proceedings, counsel was asked about the alleged “large
number of instances” where sidebar. conferences were not transcribed. Counsel
responded, “l don't know if it was th[is] trial or the last one where | asked for the court
stenographer to come up at sidebar and 1 was told | could not do that.” The Court then
interjected, “not by this judge; you were not told.” To which counsel responded, “Yes, |
was.” When asked by the PCRA court, “which trial?,” counsel then stated, “It was —
Powell."” Counsel further added that it was not his practice to seek to have all sidebars .
transcribed; rather, “it depends on what is béing discussed.” N.T., 3/7/07, at 47-49.

The PCRA court found that “off-the-record and sidebar conferences were either
of an administrative nature or were not relevant fo matters of record.” PCRA Court
Cpinion, 10/11/07, at 68. The court also observed that counsel couid have placed any
objections into the record, and there was no indication that the court had ever denied
counsel the opportunity to place any argument or objections that were raised at sidebar
on the record. ?inally, the court had previously noted at the PCRA hearing that “if it had
. been matters of consequence it would have been transcribed. [f it was a matter of court,
record, it was put on the record. Side conferences between counsel were not” N.T.,
3/7/07, at 48.

Insofar as appellant raises a claim of trial court error in failing to transcribe
sidebar conferences, it is waived because appellant failed to raise this issue at trial and

on direct appeal. See Commonweaith v. Marshall, 812 A.2d 539, 551 n.14 (Pa. 2002)

(incomplete transcript claim must be raised on direct appeal). To the extent appellant
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raises this claim abs one of trial counsel's ineffectiveness, he has .failed to establish the
merit of the claim.

The U.S. Supreme Cburt has recoghized that adequate and effective appellate
review is impossible without a trial transcript or adequate substitute and has heid that

the States must provide trial records to indigent inmates. See Bounds v. Smith, 430

U.8. 817, 822 (1977) (citing Griffin v. lllinois, 351 U.S. 12 (1856)). This Court has

simifarly concluded that a criminal defendant is entitled to "a full transcript or other
equivalent bicture of the trial proceedings” in order to engage in meaningful appellate

review, [d, at 551 (quoting Commonwealth v, Shields, 383 A.2d §44, 846 (Pa. 1978)).

However, in order to “establish entitlement to relief based on the incompleteness of the
trial record, [appellant] must first make some potentially meritoricus challenge which
cannot be adequately reviewed due to the deficiency in the transcript.” Id.

Appellant spends much time developing his claim in terms of federal law in order
to establish his right of appeal and his right to independent appellate review of his
sentence. Appellant also stresses that federal law requires a “full and accurate” record

of the proceedings. This Court does not disagree with these well-settled precepts.

Indeed, they are mirrored in our case law. See Shields, supra. Yet, it is clear that the

federal case law appellant invokes is inapposite: it is directed at guaranieeing an
indigent defendant with a full transcript, an argument not raised herein. Appellant goes
too far when he extrapolates that a “full and accurate” record includes all sidebars,
regardless of their substance. Appellant has cited to no conirolling federal or state
authority, in existence at the fime of tfrial, which required the court to transcribe all
sidebar conferences.

Both the PCRA court and counsel believed that not all sidebars require

transcription. Both appeared to agree that where the matter concerned a matter of
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consequence, it would be transcribed. Existing decisional law from the Superior Court
supported this view. During the PCRA proceedings, appellant touched upon the
transcription issue, but when counsel responded that a request for transcription
depended upon “what is being discussed,” appellant did not follow up on counsel's
response by pointing to instances in the frial record where counsel could have or should
have requested transcription. Again, appellant cites no authority from this Court or any
other court for his absolutist proposition that counsel is constitutionally required to
request transcription of each and every sidebar. Nothing in the federal constitution or
governing law requires states {o needlessly - waste money to transcribe the
inconsequential. |

Moreover, this Court has recently rejected a similar broad-based challenge to
appeliate review of capital sentencing.based on the absence of voir dire transcripts,
explaining that “to be entitled to relief due to the incompleteness of the trial record the
defendant must make some potentially meritorious challenge which cannot be

adequately revieWed due fo the deficiency in-the transcript” See Commonwealth v.

Lesko, 15 A.3d 345, 411 (Pa. 2011) (citing Commonwealth v. Marinelli, 910 A.2d 872,
688 (Pa. 2008)).

In this case, appellant fails fo specify ény potentially .meritorious claim which
cannot be adequately developed or reviewed because the sidebars were not
~ transcribed.  Nor has appellant identified, through indications in the of-record
proceedingé — including the actual evidence, rulings, and the jury charge -- issues that
were of substance that were resolved at sidebar. Instead, he simply declares that
“significant portions” of thé trial proceedings were not transcribed. That assertion lacks
any factual predicate. Accordingly, appellant has failed to prove that counsel was

ineffective for failing to pursue this objection,
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10. CUMULATIVE ERROR

: Appelfaht.last argues that the cumulative effect of errors in his case entitles him
to relief. This Court has repeatedly emphasized “no number of failed claims may
collectively warra'nt relief i[f] they fail to do so individually.” Rainey, 928 A.2d 215, 245
(Pa. 2007). However, we have more recently recognized that *if multiple instances of
deficient performance are'found, the assessment of prejudice properly may be premised

upon cumulation.” Commonwealth v. Johnson, 966 A.2d 523, 532 (Pa. 2009) (citing

Commonwealth v. Perry, 644 A.2d 705, 709 (Pa. 1994)). We cited lack of prejudice in

addressing appellant's claim of trial counsel ineffectiveness for failing to present
evidence in support of his imperfect defense claim as well as an alternative ground for
" denying appellant’s claim of trial counsel ineffectiveness related to.the self-defense jury
instruction. We are confident that there is no cuhu!ative error claim warranting relief as
these claims involve entirely disparate inquiries. Additionally, even cumulating these
claims, we have no doubt that the outcome of the guilt phase proceedings would have
been the same given the cverwhelming evidence of guilt, including appellant's several
confessions to the police. Furthermore, while we are remanding‘for the PCRA court fo
consider the prejudice inquiry related to appellant’s mitigating evidence claim, this claim
relates only to the penalty phase of appellant's trial and we do not need to consider the

cumulative effect of the errors from the separate phases of appe!lant’s trial.

C. MANDATE AND PROCEEDINGS UPON LIMITED REMAND

One further administrative matter remains. As we have noted above, the FCDO
simply entered its appearance in this case to represent appellant inr his state post-
conviction challenge. The FCDO filed a petition for a writ of habeas corpus an

appellant’s behalf in the U.S. District Court for the Middle District of Pennsylvania on
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December 4, 2606. The PCRA court notes in its opinion that federal counsel were
appointed by a federal district court judge to file a federal habeas corpus petition;
instead, the FCDO preceeded to Pennsylvania state court. The federal proceedings
have been sfayed pending resolution of appellant's PCRA claims.

Appeliant is represented by three FCDO lawyers: Michael Wiseman, Esquire,
Keisha Hudson, Esquire, and Elizabeth Larin, Esquire. Attorney Wiseman is lead

counsel and he signed the brief. Recently, in another cepitai matter, Commonwealth v,

Abdul-Salaam, - A.3d —, 2011 WL 7648405 (Pa. 4/5/12), the FCDO withdrew its
appearance and advised that Attorney Wiseman, lead counsel there too, would be
representing Abdul-Salaam on a pro bono basis, listing a private address for Wiseman.
No such notice has been entered here. It is unclear whether Attorney Wiseman
remains a member of the FCDO for some cases, while acting as “pro bong” counsel in
other cases. If federal funds were used to litigate the PCRA below — and the number of
FCDO lawyers and witnesses involved, and the extent of the pleadings, suggest the
undertaking was managed with federal funds - the participation of the FCDO in the
case may well be- unauthorized by federal court order or federal law. Accordingly, on
remand, the PCRA court is directed to determine whether to formally appoint
appropriate post-conviction counsel and to consider whether the FCDO may or should
lawfully represent appellant in this state capital PCRA proceeding. See 18 U.S.C. §
3599(a)(2) (authorizing appointment of counsel to indigent state defendants actively
pursuing federal habeas corpus relief from death sentence).

Based on the above review of the claims raised on appeal, the order of the
PCRA court is affirmed insofar as it dismissed alt claims other than that of ineffective

assistance of counsel associated with the investigation, development, and presentation
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of mitigétion evidence. With respect to this claim, tﬁe PCRA court's order is vacated,
and the matter is remanded for further consideration consistent with this Opinion.

Jurisdiction is relinquished.

Madame Justice Orie Melvin did not participate in the consideration or decision of
this case.

Messrs. Justice Baer and McCaffery join the opinion,

Mr. Justice Saylor files a concurring epinion in which Madame Justice Tedd joins.

Mr. Justice Eakin files a cencurring and dissenting opinion,

[J-135-2008] - 68



179a

' {J 135-2008]
IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA,: No. 553 CAP

Appellee .
. Appeal from the Order entered on
- 10/11/07 denying PCRA relief in the Court
v, , - of Common Pleas, Criminal Division of
. Monroe County at No. CP-45-CR-
_ 0001522-2001
MANUEL MARCUS SEPULVEDA,

Appellant - : SUBMITTED: July 25, 2008

CONCURRING OPINION

MR. JUSTICE SAYLOR _ DECIDED: November 28, 2012

| join the substantive analyéis and holdings in Parts A, B(1)(a), B(Z)—(6), B(7)(a)-
{b), and B(8)-(10) of the majority opinion, albeit | do not fully support some of the
collateral characterizations and commentary. 1 concur in the result as to the balance of

the opinion and offer the following explanations concerning my reasoning.

A The Remand Determmatlon

Regardmg Part B(1)(b) left to my own devices, | would snmply award a new
penalty hearing at this stage based on trial counsel's deficient stewardship in failing to
conduct an adequate penalty investigation. | acknowledge that the majority’s approach
of remanding for an appropriate determination by the post-conviction court in the first

jnstance is a reasonable one. In my judgment, however, in light of the age of this

sapital litigation — and in the hemisphere of the many others similarly situated -- justice
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. would be better served by a present resolution per the applicable de novo review

standard. See Commonwealth v. Sattazahn, 597 Pa. 648, 677 & n.10, 952 A.2d 640,
657 & n.10 (2008).

| recognize that this de novo review standard is tempered by deference accorded
to PCRA court factual findings, particuléfiy where, as here, the PCRA judge also
presided at trial. See id. Indeed, it was partly in light of the presences of material,
disputed issues of fact that the Court remanded in the case cited by the majority,

namely, Commonwealth v. Gibson, 597 Pa. 402, 951 A.2d 1110 (2008).

Presently, however, | do not see that there are particular, material factual matters

needing to be resolved at this stage. Compare, e.4., Gibson, 597 Pa. at 422, 951 A.2d

at 1122 (identifying deficiencies in the development of the factual record and credibili{y
matters in need of resolution). Additionally, as amply reflected in the majority opinion, to
date the PCRA court has not performed adequately in its review of the present case;
rather, in a number of material respects, such review has been cursory. See, e.q.,
Majority Opinion, slip op. at 27-30. Fuﬁhermore, it is now established that trial
counsel's deficient performance resulted in the omission of material and weighty
mitigation from the review of Appellant's capital sentencing jury. See, e.g., Majority
Opinion, slip op. at 29 (reflecting that “Appellant’s school records show that he was a
poor performer in school with a borderline intelligence,” or, in other words, that he is

borderline mentally retarded). See generally See Penry v. Lynaugh, 492 U.S_. 302, 319,

109 S. Ct. 2934, 2947 (1989) (explaining that “evidence about the defendant's
background and character is relevant because of the belief, long held by this society,
that defendants who commit criminal acts that are attributable to a disadvantaged

background, or to emotional and mental probiems, may be less culpable than

défendants who have no such excuse” (quoting California v. Brown, 476 U.S. 538, 545,
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107 S.VCt. 8_37, 841 (198?) {O'Connor, J., concurring)}); accord Williams v. Tayfor, 529
U.S. 362, 398, 120 S. Ct. 1495, 1515 (2002) (commenting that “the reality that [the
defendant] was ‘borderline mentally retarded,” might well have influenced the jury's
abpraisai of his moral culpability.”).

Again, while 1 do not criticize the majority’s preference for a remand, in light of
the above, 1 would render a dispositive judgment at this juncture. My concurrence in the
result here is along the lines of the approach taken by Mr. Chief Justice Castille in
Gibson, 597 Pa. at 465-66, 951 A.2d at 1148 (Castille, C.J., concurring) (*in my view, it
is é close question whgther the claim of Strickland prejudice warrants further hearing, as
opposed to summary rejection. My joinder in the remand follows largely out of respect
for the care and prudence in the Majority's explanation of the deficiencies in the PCRA
court's analysis; the importance of emphasizing to the courts below their duties of
precision in capital appeals; and the necessity for a dispositive order where this Court

might otherwise be deadlocked in a capital case.”).

B. Reéponse to the Dissent

Next, | wish to respond to the dissenting perspective on this matter, including its
assertions that: trial counsel performed reasonably in the penalty phase; there were no
‘red flags” suggesting investigation of Appellant's mental health; and the majority’s
reasoning reflects a hindsight-based second-guessing of counsel's performance.

As the majority explains, it appears to be undisputed that the mitigation
investigation in this case, such as it was, began two weeks before trial. See, e.g., N.T,,
Mar. 7, 2007, at 28. Al this late stage in the trial preparations, a contract paralegal
contacted a clearinghouse for experts, apparently ultimately focusing on psychiatrists -
Eric M. Fine, M.D. and Paul Gross, M.D. See N.T., Mar. 7, 2007, at Ex. D-4. Although

time entries indicate some desire to obtain a “mitigation expert,” trial counsel’'s eve-of-
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'Vtrial'letters to the identified professionals relate more closely to the guilt phase, as they
concemn the attempt to negate the element of specific intent to kill. See N.T., Mar. 7,
2007, at Exs. D-1, D-2. This was consistent with Dr. Fine's letter-response, which
reflects an identical focus. See id.'! Dr. Gross provided an affidavit, admitted intd

evidence at the PCRA hearings, affirming that “[ijt is highly unlikely that | couid have

Y In light of this record, | differ with the dissent’s apparent suggestion that there was
some mitigation-related consultation with Dr. Fine suggesting against a mental-health
evaluation. See Dissenting Opinion, slip op. at 4 (indicating that “counsel did consuit a
mental health expert, Dr. Fine, who reviewed appellant's confession and concluded an
in-person evaluation was unnecessary”). Indeed, the post-conviction record confirms
‘the more limited focus of the defense correspondence with this psychiatrist. For
example, at the PCRA hearings, the following interchange occurred with Dr. Fine:

Q. ... [Wlhat was [trial counsel’s] purpose in contacting you?

A. Well, he contacted me because | am defined as an addiction
psychiatry expert withess. . . . [H]e wanted me, if | could,
[to] provide an opinion regarding the state of mind of
[Appeliant] at the time of the offense.

Q. And did he ask you, if you recall, to conduct a person to
person evaluation, clinical evaluation, of [Appellant] at that
time?

A. There was no request that | see [Appellant]. It was

specifically to deal with [the] material provided fo me referred
to in terms of [Appellant’s] use of cocaine.

Q. And is it your normal practice to render psychiatric opinions
~or diagnoses without conducting an actual evaluation of the

subject?

A. If | am requested to do a psychiatric evaiuation | insist on
seeing the patient in order to arrive at a diagnosis.

N.T., Jun. 11, 2007, at 108.
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3 ~ conducted a proper evaluation of [Appellant] in the time 'requiréd by -[trial cou'nsél}."

N.T., Jun. 12, 2007, at Ex. D-14.

The result of counsel's eleventh-hour attempt was a mitigation case co.nsEsting
- only of Appellant's modest criminal record; brief interchanges with two acquaintances
wheo frequented a house in which illicit drugs were sold and used, atfesting to
Appellant's good and caring nature (especially with the children he watched); and
Appellanf’s own expression of his remorse. See N.T., Nov. 25, 2002, at 861-71. As
counsel’s closing remarks concerned the mitigation case, in their entirety, they were as

follows:

My client has had two misdemeanors for, |1 believe, it was
possession of marijuana. That is a lot different than selling
cocaine, selling heroin and selling marijuana to people who
are addicted to the use of those drugs for financiai gain.

Two individuals came here today and told you what my
client's character was like. He was an individual who took
care -- he didn't sit around the house -- these people didn’t
say he sat around the house all day. They said he took care
of the children. [One witness] even had him go to her house
to take care of the children.

We are told today and told before that [Appeilant] worked .
until he was fired. And after he was, he ¢contributed rent until
he was fired to the household. And after that he was the
caretaker for the children during the day and at night.
Children that he loved.

The testimony about the argument about him going up, if he
really loved children, why did he take the weapon and go
upstairs. | think that testimony was contradicted by [a trial
withess] who told you that it was Mr. Heleva who chased Mr.
Mendez upstairs with the gun and my client followed.

Ladies and Gentlemen, based upon the testimony of the

witnesses today, my client acted out of character that night.
He acted rashly; he acted imprudently; and, in fact, reacted

[J-135-2008] - 5



184a

when he should not have reacted in that manner. That has
been established. '

But I would submit to you based upon the testimony of the
two witnesses today, justice requires that you return a
verdict of life imprisonment.

N.T., Nov. 25, 2002, at 893-94.

| maintain grave concerns with the quality of the stewardship we have seen in a
number of the capital post-conviction cases, including the present one. As otherwise
related, in addition {o Axis | mental-health disorders, there is uncontradicted post-
convicﬁon evidence that Appellant has very limited intellectual functioning or - in other
words -- is borderline mentally retarded. See N.T., Jun. 11, 2007, at 63 (testimony of
psychiatrist Pablo Stewart, M.D.); N.T., Jun. 12, 2007, at 49, 57 (testimony of
neuropsychologist Antonio Puente, Ph.D.). Indicators were apparent from the face of
Appellant’s school records, which counsel nevél" obtained. Seeid, at 51; N.T., June 13,
2007, at 39 (reflecting the testimony of psychiatrist Richard Dudley, M.D., that “given the
deficits that were evidenced in the school records and also the behavioral symptoms
evidenced in the school records[,] a full mental health evéluation, to find out what is
going on, would be warranted”). Again, the United States Supreme Court has
recognized that this type of information can be critical to a reasoned moral judgment by

a capital sentencing jury. See Penry v. Lynaugh, 492 U.S. at 319, 109 S. Ct. at 2947;

accord Williams, 529 U.S. at 398, 120 S. Ct. at 1515. However, because trial counsel
did hot know of it, it never entered into his strategic calculus. | '

The dissent offers a different portrayal of the record in this case, doWnplayEng the
timing of counsel's efforts; stressing Appellant's resistance to burdening family
members with attendance at his trial; and concluding that there simply was no basis for
further inquiry of a mental-health professional, or, in other words, there were no “red

flags.” See Dissenting Opinicn, slip op. at 3-5. .
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In terms of the belatedness issue, | believe that decisions of the United States
Supreme Court and of this Court reflect that the failure to prepare in a timely fashion is a

strong indicator of deficient stewardship. See, e.q., Williams v. Taylor, 529 U.S. at 395,

120 S. Ct. at 1514 (commenting on late preparation -- beginning a week before trial --

as a factor in finding penalty-phase ineffectiveness); Commonwealth V. Perry, 537 Pa.

385, 392, 644 A2d 705, 709 (1994) (It is not possible to provide a reasonable
. justification for appearing in front of a death benalty jury without thorough preparation.”).
As such, | de not agree that it should play no role in evaluating the merits of Appellant’s
claim of deficient stewardship here.

As to the attribution of fa&lt to Appellant, | do not appreciate how his instinct not
to burden family members prevented counse! from obtaining a single document relevant
to Appellant’s life history or mental-health condition, such as Appellant’s school records

or the records concerning Appellant’s incarceration.? Indeed, once the mitigation inquiry

2 The dissent opines that trial counsel had no reason to review Appellant's prison
records and such review was contrary to Appellant's wishes. See Dissenting Opinion,
slip op. at 5. The former reason relates to the absence of “red flags,” which | address in
the text below. Moreover, as Appellant observes, favorable adjustment to the prison
environment is a well-known mitigating factor. See Skipper v. South Carolina, 476 U.S.
1,7 &n.2, 108 S. Ct. 1669, 1872 & n.2 (1986} (explaining that “a defendant's disposition
to make a well-behaved and peaceful adjustment to life in prison is itself an aspect of
his character that is by its nature relevant to the sentencing determination” (quoting
Eddings v. Oklahoma, 455 U.S. 104, 110, 102 S. Ct. 869, 874 (1982) (emphasis in
original)). Thus, a purported absence of mental-health “red flags” should not obviate a
capital defense attorney’s review of available prison records.

The latter reason (Appellant’s purported refusal to condone any investigation into his
- background) apparently is extrapolated from counsel's discussion of Appellant's desire
not to involve his family in the trial proceedings. See Dissenting Opinion, slip op. at 3.
Appellant's concerns about his family, however, have nothing to do with prison records.
Moreover, counsel's attestation that because of Appellant's wishes he had no
“information as to where | could locate . . . background records,” N.T., Mar. 7, 2007, at
. 18, certainly cannot extend to the records of Appellant's confinement on pending
charges. -
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finally commenced, a cbntract paraleg.al'- was able to elicit basic historical information
from Appeilant including the locations of his Upbringing. See N.T., Mar. 7, 2007, at Ex.
D-3. It was left unexplained, in the post-conviction hearings, why trial counsel himself
had such greater difficulty.”

In terms of the absence of “red flags,” the dissent refers o a selected passage
from the cross-examination of Dr. Puente .in the post-conviction hearing\s. See
-Dissenting Opinion, slip op. at 4; This passage is in strong tension with the overall
purport of Dr. Puente’s testimony, related to a specific hypothetical previously posed on
direct examination, and appears to reflect some confusion on the doctor's part. Such

confusion was addressed on redirect examination as follows:

Q. Iam not sure | understood one of the answers you gave fon
cross-examination]. Just so we are clear, | want to read you
a paragraph that has been read before since there's some
confusion in the responses. There is a memo from the trial
lawyer's paralegal [that] says quote “[Appellant] was eight
years old when his mom and dad split up. His mother took
off with the children because of the violence from his father,
who was an alcoholic.

His father smacked his mom around a lot and in retaliation
apparently the mother smacked the father around. He did hit
the children occasionally; once the father hit [Appellant’s]
sister so hard he broke her tooth and she had to go to the
hospital. Due to that incident, her mother hit him over the
head with a baseball bat. ... :

Now, if that is the information [Appellant] apbarently gave to
his trial lawyer through the paralegal. If you had that
information and knew nothing else about jAppellant's]
background and that information was presented to you as a

* Counsel's time records show limited interaction (two three-quarter hour and two hour-
long conferences with Appellant) in the eight months preceding the meeting with the
contract paralegal. It is unclear from the records how much of this time was in person.

[J-135-2008] - 8



187a

forensic mental health professional, what suggestions would
" you have for the lawyer. '

A. | would say [Appéllant] needed to hire a psychiatrist as soon
as possible.

Q. And why?

A. Because you need to examine the potential impact that this
report has been provided to us or to you, what impact they
may have. What impact or eventual conduct, personality
and ability to think.

Q. And if Mr. Hypothetical lawyer said in response but my client
won't tell me anything more about his childhood, what would
you say?

A. Okay. Bring in someone who speaks Spanish. Bring in
someone with a different cultural background and talk about
black beans and salsa music for a few hours and eventually
you will get there.

Q. And how about bringing in someone with a mental health
background? '

A. Well, obviously. 1 mean that is just an und.erstatement.'
N.T., Jun. 12, 2007, at 79-80. Appellant's other post-conviction experts testified
consistently. See, e.g., N.T,, Jun. 11, 2007, at 54 (reflecting Dr. Stewait's testimony
that the same hypothetical represented a clinically significant level of family dysfunction

and childhood abuse).?

The dissent's assertion that Dr. Stewart "admitted someone without mental health
training would not be able to notice appellant’s indicia of PTSD,” Dissenting Opinion,
slip op. at 4, seems to me to be a loose extrapolation from the record. Furthermore, the
observation is of very limited relevance to the salient question whether counsel was
prasented with sufficient information to suggest a mitigation-related evaluation by a
qualified mental-health professional. In this regard, conirary to the tenor of the dissent,
Dr. Stewart consistently testified that records available to counsel presented “huge red
flags.” N.T., Jun. 11, 2007, at 83. :

4
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_ As of the time of Appellant’s trial in 2002, it was.wéll understood in the trai’n'ing_
readily available to capital defense attorneys that potential mental-health 'issues are
essentially ubiquitous in capital cases, and that childhood abuse and deprivations may
substantially impact personality, cognition, and behavior. Moreover, the bizarre
circumstances of Appeliant’s crimes (in which one of the victims was hacked to death
with a weapon fashioned from an axe handie and a metal disk, and where the bodies of
both victims appear to have been arranged in positions of humiliation} are alone encugh

to suggest the involvement of a mental-health professional. Cf. Commonwealth v,

Gorby, 589 Pa. 364, 391, 909 A2d 775, 791 (2006) (commenting on a defendant’s
irrational behavior after his crimes as an indicator of possible mental-health
involvement).  Furthermore, defense time records evidence that retention of a
‘mitigation expert” was being pursed, and frial counsel contemporaneously
hypothesized to Dr. Fine that his client may have been psychotic. Accord Brief for
Appellant at 42 (*That counsel did not have a strategic reason for failing to conduct this
type of mitigation investigation is borne out by the fact that he embarked upon it,
albeit, too little, too late.” (emphasis in originai)). On this record, | find very little support
for the perspective that there were no “red flags™ suggesting the involvement of a
mental-health professional.

This and records from other capital cases also amply reflect what is necessary to
conduct an effective penalty-phase investigation entailing the collection and
examination of sensitive, personal information. The interviewer obviously needs to
develop some level of rapport and trust, and the expenditure of time and a degree of
persistence is required. See N.T., Jun. 12, 2007 {testimony of Dr. Puente). Particularly
in light of potential intellectual, mental, and emotional barriers, '\;hich may be

exacerbated by an impoverished upbringing and childhood abuse, it may be that the
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necessary inroads should be made via the timely involvement of a fnental—health
professional. Plainly, in the absence of extraordinary circumstances, the investigation
needs to begin earlier than two weeks before trial.

Additionally, | believe the presumption of effectiveness .of counsel should not be
applied with such blunt force as to obliterate these sorts of basic realities of capital
representation.’ Notably, the United States Supreme Court has expressed “insistence
that capital punishment be imposed fairly, and with reascnable consistency, or not at
all.” Eddings, 455 U.S. at 112, 102 S. Ct. at 875. | do not see how consistency can be
achieved by folerating such a wide range of disparate performance on the part of capital
counsel, so that some may assiduously apply existing and well-developed professional
guidelines for the investigation and presentation of mitigating evidence; whereas others
may simply do nothing in the face of an initial reluctance on the part of the client to
support some facet of the necessary investigation, or simply wait so long to begin that
effective preparations are foreclosed.

In the preseht case, it is my position that the absence, due tc an inadequate
investigation, of substantial, relevant, mitigating evidence diminishés confidence in the
outcome of the sentencing proceeding, particularly given the appropriate single-juror
frame of reference. See Wiggins v. Smith, 539 U.S. 510, 537, 123 S. Ct. 2527, 2543

(2003) (articulating the prevailing standard for assessing prejudice from deficient

stewardship in the presentaticn of mitigation evidence in terms of whether “there is a

reasonable probability that at feast one juror would have struck a different balance”).

% In this regard, | also reiterate my concern that some of the problems we are seeing
may be a result of systemic issues, such as underfunding. See Commonwealth v.
Martin, 607 Pa. 165, 217, 5 A.3d 177, 208 (2010) (Saylor, J., concurring and
dissenting); cf. Commonwealth v. Ly, 605 Pa. 261, 262-65, 989 A2d 2, 2-5 (2010)
{Saylor, J., dissenting}. '
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C. The Huffman Issue
Concerning Part B(7)(c) of the majority opinion, the majority finds Appellant's
claim of a defective accomplice liability instruction to be defaulted based inadequacies
in féctual development and presentation in the appellate briefing. See Majority Opinion,
slip op. at 53-54. As of the time of Appellant’s trial in 2002, however, the decision in
Commonwealth v. Huffman, 536 Pa. 196, 638 A.2d 961 (1994), governed.® Huffman

concerned accomplice liability instructions failing to specifically convey the requirement
that, to be convicted of first-degree murder as an accorﬁplice, the defendant must be
found to have had the specific-intent to kill. See id. at 198-99, 638 A.2d at 962. The
Court deemed such an unqualified instruction to be a “patently erroneous statement of
the law” resulting in a “miscarriage of justice.” Id. at 198-99, 201, 638 A.2d at 962-63.
Prior to Huffman's effective overruling, | do not see that there would be any reasonable
strategic basis for a trial attorney defending against a potential death sentence to fail to
insist on closely qualified accomplice liability instructions. Accordingly, | find counsel’s
present argumentaticn and the record to be suf‘ficient to implicate merits review.

I have no wish to resurrect the Huffman debates, which have spanned the better
part of a decade of this Court's jurisprudence. My own thoughts concerning the

substantive law are set forth in my dissents in Commonwealth v. Cox, 581 Pa. 107, 146-

51, 863 A.2d 536, 558-62 (2004) (Saylor, J., dissenting}, and elsewhere. For present
purposes, | recognize that, as a matter of state law, Huffman effectively has been
overruled, such that instructions such as those given in this case are now deemed by

this Court to be entirely proper ones.

® At least to my reading, Huffman was effectively overruled by a majority of the Court as
of the 2004 decision in Commonwealth v. Speight, 578 Pa. 520, 536-39, 854 A.2d 450,
459-61 (2004). See generally id. at 543-45, 854 A.2d at 463-65 (Saylor, J., concurring).
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The difficulty, however, is that the Third Circuit Court of Appeals appears to take

an entirely different view as a matter of federal due process law. See Laird v. Horn, 414

F.3d 419, 425-30 (3d Cir. 2005). Thus, unless and until the relevant state/federal divide
is addressed by the United States Supreme Court, the issuance of unqualified
accomplice liability instructions in first-degree murder cases in the Pennsylvania courts
risks a needlesé waste of untold resources on the part of the Commonwealth, defense
attorneys, and the courts.”

Accordingly, when issuing an accomplice liability charge in a first-degree murder
case, trial courts should be admonished to clarify -- very specifically -- that to be

convicted of first-degree murder under accomplice theory, as a co-conspirator, or

otherwise, a defendant must be found to possess the requisite specific intent to kill.% |
believe the Court should require issuance of such instructions under its supervisory

power, and that they should be integrated comprehensively into mandatory jury

instructions.

"1 do note that there are some nuanced differences between the instructions issued in
Appellant’s case and those at issue in Laird which may impact the federal due process
analysis. Additionally, even if the instruction in this case was erroneous per the Third
Circuit's approach, | agree with the majority that the error should be deemed non-
prejudicial for the reasons which it outlines. See Majority Opinion, slip op. at 54-56.

Nevertheless, my present point is that all of the nuances, difficulties, risks, uncertainties,
and resources expenditures can be obviated through the issuance of more
straightforward instructions specificaily clarifying that the requirement of specific-intent
to kill for first-degree murder extends across the range of accomplice, conspiracy,
accessorial liability theories.

® While this concern pertains in the capital litigation arena, applicable mens rea
requirements should be conveyed in clear terms to the jury relative to any and all
theories of criminal liability across the range of offenses. See, e.g., 18 Pa.C.S. §306(d}
(providing that, to support accomplice liability for offenses where a particular result is an
element, the defendant must have acted with the kind of culpability with respect to that
result that is sufficient for the commission of the offense).
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Madame Justice Todd joins-this concurring opinioh.
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IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA, : No. 553 CAP
Appellee . Appeal from the Order entered on
: 10/11/2007 denying PCRA relief in the
. Court of Common Pleas, Criminal
V. : . Division of Monroe County at No.
. CP-45-CR-0001522-2001.

MANUEL MARCUS SEPULVEDA,
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CONCURRING AND DISSENTING OPINION

MR. JUSTICE EAKIN DECIDED: November 28; 2012

| respectfully disagree with the majority's decision to vacate and remand to the
PCRA court for inquiry into prejudice with respect to appellant's claim of ineffective
assistance of counsel concerning the investigation, development, and presentation of
mitigation evidence in the penalty phase. In all other aspects, | join the majority.

The majority finds counsel's performance deficient, “considering the
reasonableness of counsel's investigation, the mitigation evidence that was actually
presented, the additional or different mitigation evidence that could have been
discovered and presented, and the Commonwealth’s failure to muster any relevant
argument in defense of counsel's performance[.]” Majority Slip Op., at 29. Further,
the majority holds the result concerning prejudice is not self-evident in this case; thus, a
remand is required for the PCRA court to conduct a prejudice inquiry. Id., at 31. As!
believe appellant's ineffectiveness claims associated with the investigation,

development, and presentation of mitigation evidence in the penalty phase must fail, |
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cannot join the majority’s decision regarding counsel's deficient performance, and thus,

cannot join the decision to remand.

In Williams v, Taylor, 529 U.S. 362 (2000), the United States Supreme Court held

capital counsel has an obligation to thoroughly investigate and prepare mental health
and other mitigating evidence. |d., at 395-86. Counsel cannot meet this requirement
by relying on “only rudimentary knowledge of [the defendant's] history from a narrow set

of sources.” Wiggins_v. Smith, 539 U.S. 510, 524 (2003). Further, this Court has

previously noted:

Under prevailing constitutional norms as explicated by the United States
Supreme Court, capital counsel has an obligation to pursue all reasonable
avenues for developing mitigating evidence. Counsel must conduct a
thorough pre-trial investigation, or make reasonable decisions rendering
particular investigations unnecessary. Strategic choices made following a
less than complete investigation are reasonable precisely to the extent
that reasonable professional judgment supports the limitation of the
investigation. In undertaking the necessary assessment, courts are 1o
make all reasonable efforts to avoid distorting effects of hindsight.
Nevertheless, courts must aiso avoid “post hoc rationalization of counsel’'s
conduct.”

Commonwealth v. Williams, 950 A.2d 294, 303-04 (Pa. 20G8) ('citati'ons and footnote

omitted). The United States Supreme Court has further clarified what Strickland

requires concerning investigation and preparation of penalty phase mitigating evidence:

The Sixth Amendment entitles criminai defendants to ... representation
that does not fall “below an objective standard of reasonableness” in light
of “prevailing professional norms.” That standard is necessarily a general
one. ... Restatements of professional standards, we have recognized,
can be useful as “guides” to what reasonableness entails, but only to the
extent they describe the professional norms prevailing when the
representation took piace.

Bebby v. Van Heok, 130 S. Ct. 13, 16 (2009) (quoting Strickland v. Washington, 466

U.S. 668, 686, 688 (1984)).. Thus, the Court noted the standard Williams and Widqins
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applied is flexible enough to account for the prevailing professional norms at the time of

counsel's performance. See Strickland, at 689 (A fair assessment of attorney

performance requires thét every effort be made fo eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to
evaluate the conduct from counsel’s perspective at the time.").

Additionally, the reasonableness of counsel’s investigation and the presentation
of mitigating evidence depend, in large part, on the extent to which appellant assisted
counsel's investigation and presentation of mitigating evidence. See, eq,

Commonwealth v. Tedford, 960 A.2d 1, 44 (Pa. 2008) (“[Clounsel has no duty to

introduce and argue evidence of mitigating circumstances where his client has

specifically directed otherwise.™) (quoting Commonwealth v. Sam, 635 A.2d 603, 612

(Pa. 1993)); Commonwealth v. Rega, 933 A.2d 997, 1026 (Pa. 2007) (“reasonableness

... depends ... [on] ... information supplied by ... defendant”); Commonwealth v. Rios,

920 A.2d 790, 811 (Pa. 2007) (counsel not ineffective for not providing testimony of
defendant’'s family members when defendant instructed counsel not to present their

testimony); Commonwealth v. Uderra, 706 A.2d 334, 340 (Pa. 1998) ("Appellant’s own

failure to cooperate with counsel in order to apprise him of allegedly relevant information
cannot now provide a basis for ineffectiveness claims.”).

Here, the PCRA court found appellant opposed any investigation into his
background. This finding is supported by the record. Counsel noted appellant did not
wish to involve his family members. Appellant's family members consistently testified
appellant did not ask for their assistance, or even inform them of the seriousness of the
charges, until after he was sentenced to death. Had appellant wanted counsel to
investigate evidence from his background, including the alleged domestic abuse he

suffered, it is unlikely he would have instructed counsel not to contact his family while
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downplaying the severity of the charges against him to his family members. Further,
even though Alex Sepulveda, appeliant's relative, is an attorney whose family members
frequently asked for help with their legal problems, appellant did not once contact him -
before sentencing. Thus, where appellant consistently opposed investigating his
background, 1 do not believe he has proven counsel was unreasonable in not
investigating that background.

Further, the PCRA court concluded counsel had no reason to believe appellant
suffered from mental health issues. | would find this conclusion is supported by the
record, as Dr. Puente noted the information appellant provided about his background
was “not enough to put up a red flag.” N.T. PCRA Hearing, 6/12/07, at 74. Further,
Dr. Stewart admitted someone without mental health fraining would not be able to notice
appeilant’s indicia of Post Traumatic Stress Disorder. See N.T. PCRA Hearing,
6/11/07, at 93. Thus, it was not obvious to counsel that appellant was suffering from a
mental health problem. Further, counsel did consult a mental health expert, Dr. Fine,
who reviewed appellant’s confession and cencluded an in—persén evajuation was
unnecessary. Accordingly, pursuant to the prevailing professional norms at the time of
counsel's performance, | would conclude counsel's “decision not to seek more’
mitigating evidence from [appellant]'s background, ... fell ‘well within the range of

m

professionally reasonable judgments.” Bobby, at 19 (quoting Strickland, at 699).

As to the issue of appellant’s pre-trial prison records, the PCRA court concluded
these records did not contain any “red flags” because stress from facing trial on capital
charges could have caused appellant’'s symptoms. Although Dr. Stewart noted guilt-~
could have caused appellant's symptoms, appellant's experts consistently testified -

neither stress nor guilt could have caused appellant’s hallucinations. Thus, | would
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hold the record does not support the PCRA court’s conclusion that stress could have
caused the symptoms recorded in appellant's pre-trial prison records.

Nonetheless, | do not believe appellant has proven counsel acted unreasonably
in not reviewing - these records. _The PCRA court determined appellant did not
demonstrate any obvious signs of mental illness, and Dr. Fine did not inform counsel
that appellant had mental heaith issues. As counsel had no indication appellant
suffered from any mental illness, he acted reasonably in not reviewing prison records for
signs of an illness he had no cause 1o believe existed. Additionally, appellant opposed-
any investigation into his background. Thus, counsel did not have any reason to ignore
his own observations of appellaht, Dr. Fine's advice, and his client's wishes, by
reviewing appellant’s prison records in hopes of uncovering signs of mentai iliness.
Accordingly, | would hold appellant has failed to establish counsel was ineffective in not
reviewing his prison records.

As a result, | cannot agree counsel’s performance was deficient, thus requiring a
remand for fhe PCRA court to conduct a prejudice inquiry. While hindsight always
provides this Court with a clear view of the most prudent path counsel could have taken,
that path here was blurred for counsel by appeilant’s lack of cooperation and desire to
keep his background and family out of the courtroom. The lack of red flags and
reasons to further investigate appellant’s pre-trial prison records distorted matters even
further. Although we now have a 20-20 view of a better path counsel could have taken,
our governing case law instructs us not to be swayed by this view, but rather by the
reasonableness of the chosen path. Because 1 find counsel's pursuit to have been
reasonable, | must respectfully disagree with the majority’s decision fo remand to the

FPCRA court.
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OPINION
JUSTICE DONOHUE DECIDED: August 15, 2016

This capital appeal, filed pursuant to the Post Conviction Relief Act, 42 Pa.C.S.A.
§§ 9541-9546 (“PCRA"), returns following our remand of the case to the Monroe County
Court of Commqn Pleas (‘PCRA court”).! At issue in this appeal is whether, following
remand from an appellate court with specific instructions, a PCRA court may treat new
claims raised by the petitioner, which are outside the scope of the remand order, as
amending the petitioner’s first, timely PCRA petition. We conclude that because the
PCRA petition has been fully adjudicated, and because the PCRA court is required to
proceed in conformance with the remand order, the PCRA court is without authority to

permit amendment.

' We have jurisdiction over this case pursuant to 42 Pa.C.S.A. § 9546(d).




199a

To properly frame our discussion, a summary of the relevant facts and
procedural history is necessary.” On November 22, 2002, a jury convicted Manuel
Sepulveda (“Sepulveda”) of two counts of first-degree murder and related charges for
the deaths of John Mendez (“Mendez’) and Ricardo Lopez (“‘Lopez”).® The jury

sentenced Sepulveda to death for each of the murders.*

? The background of the case is set forth in greater detail in the two opinions previously
issued by this Court in this matter. See Commonwealth v. Sepulveda, 855 A.2d 783,
786-89 (Pa. 2004) (plurality) (“Sepulveda 1"), cert. denied, 546 U.S. 1169 (2006),
Commonwealth v. Sepulveda, 55 A.3d 1108, 1115-16 (Pa. 2012) ("Sepulveda II"). '

* The evidence presented at trial of how the murders occurred was as follows:

As the four men were sitting around the kiichen table,
another argument erupted, at which point [Sepulveda]
grabbed a .12 gauge shotgun and shot Mendez in the
stomach. He then shot Lopez in the side. Lopez collapsed
on the floor. [Sepulveda)] then placed the gun on Lopez's
back and fired, killing him. Mendez escaped from the kitchen
and ran upstairs. [Sepulveda] then chased him upstairs-
where he shot him a second time. Mendez was able to exit
the house and flee to a neighbor's house. [Sepulveda] and
Heleva followed him, entered the neighbor's property, seized
Mendez, and dragged him back to Heleva’'s house. ... After
the men dragged Mendez back to the house, [Sepulvedal
struck him with a hatchet type of weapon, killing him. There

~was no evidence that either victim had, or displayed, a
firearm when [Sepulvedal murdered them.

* * *

Police found the dead bodies of Lopez and Mendez in the
basement. The police found Lopez beneath slabs of
insulation and dry wall material, with his pants pulled to his
ankles. They found Mendez beneath a pile of laundry,
stripped naked with his thumb in his mouth and with a rubber
bungee cord wrapped tightly around his neck.

Segu_lveda Il, 55 A.3d at 1115; see also Sepulveda |, 855 A.2d at 787.

* For each count of murder, the jury found one aggravating circumstance (Sepulveda
committed another murder prior to or at the time of the murder) and two mitigating
(continued...) ‘
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Sepulveda’s defense at trial was that the double homicide was justified based on
his subjective, but unreasonable, belief that he was acting in the defense of others.
Pursuant to this defense, Sepulveda claimed that he was only guilty of voluntary
manslaughter. See Sepulveda Il, 556 A.3d at 1121 & n.11; 18 Pa.C.S.A. §§ 506,
2503(b). At the time of the murders, Sepulveda resided in thé home of Daniel Heleva
(“Heleva”) and Robyn Otto (“Otto”) with, inter alia, their two minor children.® Sepulveda
was responsible for watching the children while Heleva and Otto worked.

According to Sépulveda’s testimony at trial, just prior to the murders, Otto told
Sepulveda that "she was scared [Mendez] was going to do something to her and the
kids.” N.T., 11/21/2002, at 634. Sepulveda then joined Heleva, Mendez and Lopez in
the kitchen. The men got into an argument and, per Sepulveda, Mendez began
‘throwing punches at Heleva” and Lopez “jumped in.” Id. Sepulveda testified that he
shot Lopez and Mendez to protect Heleva and the children. Id. at 635-36, 672.

Although Otto testified, as a witness for the Commonwealth, at Sepulveda’s trial, trial

(...continued)

circumstances (Sepulveda’s age - twenty-two -- at the time of the murders and that he
did not have a significant history of criminal convictions). See 42 Pa.C.SA. §
9711(d)(11), (e)(1), (4). The jury unanimously found that the aggravating circumstance
outweighed the mitigating circumstances and returned two sentences of death. See
42 Pa.C.S.A. § 97 11(cH(1)(vi).

® The house was a drug den, with drug use and sales occurring therein night and day.
The record reflects that others also lived there and that numerous people
(approximately twenty-five to thirty people per day) came and went from the house at all
hours. Sepulveda began using drugs prior to moving in with Heleva and Otto, but his
crack-cocaine addiction escalated while living in the house. At the time of the murders,
Sepulveda was reportedly smoking the drug throughout the day and night, using
between a quarter and a half a gram at a time.
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counsel did not cross-examine her about her alleged fear of Mendez or the threats
Sepulveda testified that Mendez made. See generally N.T., 11/20/2002, at 598-615.

Following sentencing, Sepulveda filed a direct appeal to this Court. On August
19, 2004, we affirmed his judgment of sentence. The United States Supreme Court
denied his request for certiorari on February 21, 2006.

Sepulveda the;eaﬁer filed a timely pro se PCRA petition. Three attorneys from
the Federal Community Defender Office (“FCDO”) entered their appearances on
Sepulveda’s behalf and filed an amended PCRA petition on January 2, 2007, raising
fourteen claims in 386 averments spanning nearly 150 pages. Prior to the hearings
held on this petition, one of Sepulveda’s FCDO attorneys (Keisha Hudson, Esquire)
drafted an affidavit detailing two in;person interviews she had with Otto.® The affidavit
detailed Sepulveda's drug use at the time of the murders, as well as her
acknowledgment that prior to the murders, ‘she told Sepulveda that Mendez had
previously threatened to burn down the house with her and her children inside;
Sepulveda knew that Otto feared Mendez;‘th_a’g, like Otto, Sepulveda was also
“convinced ... that something bad was going to happen and that the kids were going to

get hurt”; and that he participated in the murders to protect Otto and her children.”

8 The affidavit is not dated, and Atiorney Hudson did not indicate on the cover page
when the in-person interviews with Otto occurred. See PCRA Exhibit D-11. We
therefore only know that the FCDO obtained this information and drafted the unsigned
affidavit sometime prior to Otto testifying at the June 11, 2007 PCRA hearing.

7 This is in stark contrast to the testimony Otto provided at Sepulveda’s trial, at which
time she stated that Mendez was her friend -- he referred to her as "ma,” and her kids
referred to him as “Uncle Johnny” -- and that she tried to help him and protect and save
him from Heleva and Sepulveda on the night Mendez was murdered. N.T., 11/20/2002,
at 575, 591-92. She also stated at that time that she feared Heleva and Sepulveda, not
Mendez. |d. af 596.
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PCRA Exhibit D-11, 6/11/2007, 91 9, 11, 13. Inthe éame unsigned affidavit, Otto also
indicated that she had made a deal with the District Attorney to testify against
Sepulveda and Heleva and in exchange, she could plead guilty only to child
endangerment and she was assured that her children would be placed in the care of
family members; otherwise, the District Attorney told her she would be prosecuted to the
full extent of the law, her children would be placed in foster care and her parental rights
would be terminated in fifteen months.® Id.,  16. Otto did not sign the affidavit, but
made several alterations to its content, initialing each change that she made.

Despite having this information prior to the 2007 PCRA hearings, the FCDO did
not raise any PCRA claims pertaining to Otto’s belief that Sepulveda committed the
killings to protect her children or the Commonwealth’s pretrial knowledge of her belief.
" Further, at the 2007 PCRA hearings, the FCDO limited its questioning of Otto to her
knowledge of Sepulveda's drug use and his behavior when he was high. N.T,
6/11/2007, at 14-17. Although the FCDO confronted Otto with her unsigned affidavit,
counsel asked no questions about the substance of it. Counsel only asked Otto why
she did not sign the affidavit, and she explained that she was afraid; she had lost
custody of her children as a result of this ordeal and she wanted to reunify with them.
N.T., 6/11/2007, at 22. She stated that she nonetheless “wanted to help” Sepulveda.
Id.

The 2007 PCRA hearings proceeded over four days, during which the court

heard from fifteen witnesses, three of whom testified as e‘xperts, and all of whom were

8 Otto’s children were in foster care, in the custody of Monroe County Children and
Youth, until August 15, 2002, at which time Heleva's parents became the children’s
legal custodians. N.T., 4/20/2015, at 48. . ‘
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called to testify on Sepulveda’s behalf. Following the hearing, the PCRA court granted
the FCDO permission to file another amended PCRA petition, which, once again, did
not include the claims at issue in this appeal. Thereafter, in a seventy-page written
opinion, the PCRA court addressed each of the arguments raised, aﬁd ultimately denied
Sepulveda’s request for relief.

Sepulveda, with the continued assistance of his FCDO counsel, appealed the
decision to this Court, raising fourteen issues and sub-issues. In a fifty-three-page
opinion, we detailed the facts of record and addressed each of the arguments raised.
See Sepulveda Il, 55 A.3d at 1118-51. We agreed with the PCRA court’s denial of relief
on all but one issue -- whether trial counsel was ineffective® for failing to investigate and
present at Sepulveda’s penalty hearing evidence of his mental health diagnoses and
traumatic childhood.'® We found that the claim had arguable merit, as Sepulveda’s trial
counsel did not conduct a reasonable investigation into his background to discern the

existence of possible mitigating evidence, and that counsel lacked a reasonable basis

9 For a court to find that counsel provided ineffective assistance, a PCRA petitioner
must plead and prove, by a preponderance of the evidence, that (1) the claim has
arguable merit; (2) counsel had no reasonable basis designed to advance the
petitioner's interest for his/her act or omission; and (3) the petitioner suffered prejudice
as a result, which, for PCRA purposes, means but for counsel's act or omission, there is
a reasonable probability that the resuit of the proceeding would have been different.
Commonwealth v. Treiber, 121 A.3d 435, 445 (Pa. 2015) (citations omitted).

10 The record reflects that as a child, Sepulveda regularly observed violence, both in his
home and in the neighborhoods in which he lived, and was also the victim of physical
abuse at his father's hands. N.T., 6/11/2007, at 41-42, 45-46; N.T., 6/13/2007, at 13.
Mental health professionals who assessed Sepulveda prior to the 2007 PCRA hearings
diagnosed him with chronic postiraumatic stress disorder, cognitive disorder not
otherwise specified, polysubstance abuse, and cocaine induced psychosis, and further
concluded that he suffered from “mild neuropsychological deficits.” N.T., 6/11/2007, at
38-39; N.T., 6/12/2007, at 60; N.T., 6/13/2007, at 12.
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for his deficient performance. |Id. at 1130. Because the question of whether trial
counsel's performance prejudiced Sepulveda was not “self-evident,” and “require[d]
careful analysis of prejudice in the specific factual context of the case,” we remanded
the prejudice determination to the PCRA court, which could be “assisted by relevant
advocacy from both sides.” Id. at 1131.
This Court, sua sponte, also instructed the PCRA court on remand to address an

“administrative matter”:

If federal funds were used to litigate the PCRA below—and

the number of FCDO lawyers and witnesses involved, and

the extent of the pleadings, suggest the undertaking was

managed with federal funds—the participation of the FCDO

in the case may well be unauthorized by federal court order

or federal faw. Accordingly, on remand, the PCRA court is

directed to determine whether to formally appoint

appropriate post-conviction counsel and to consider whether

the FCDO may or should lawfully represent appellant in this

state capital PCRA proceeding. See 18 U.S.C. § 3599(a)(2)

(authorizing appointment of counsel to indigent state

defendants actively pursuing federal habeas corpus relief
from death sentence).

1d. (italicization omitted). | |

On February 21, 2013, the FCDO remov'ed {he proceedings related to the
propriety of its representation of Sepulveda to the federal district court pursuant to 28
US.C. § 1442(a). On August 16, 2013, the federal district court granted the
Commonwealth’s motion to remand the proceeding for decision on the issue by the
state court, The FCDO appealed that ruling, and the question of the propriety of the
FCDO's representation of Sepulveda was consolidated for decision before the United
States Court of Appeals for the Third Circuit with various other Pennsylvania cases
raising the same concern, as the district courts in these cases “split on the jurisdictional

question.” In re Commonwealth’s Motion to Appoint Counsel Against or Directed to Def.
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Ass’n of Phila., 790 F.3d 457, 461 (3d Cir. 2015) (“In_re FCDQ"), as amended (June 16,

2015), cert. denied sub nom. Pennsylvania v. Def. Ass'n_of Phila., 136 S. Ct. 980

(2016), and cert. denied sub nom. Pennsylvania v. Fed. Cmty. Def. Org. of Philadelphia,

136 S.Ct. 994 (2016).""

""" On June 12, 2015, the United States Court of Appeals, Third Circuit, issued its
decision. It held that the FCDO's removal of this question to federal court was proper.
In re FCDO, 790 F.3d at 474-75. On the merits of the question of whether the
Commonwealth could seek the FCDO’s disqualification from representing criminal
defendants in state PCRA matters, the court granted the FCDO’s motion to dismiss.
See F.R.C.P. 12(b)(8) (“failure to state a claim upon which relief can be granted”). The
court found that, to the extent the Commonwealth brought the disqualification actions
under federal law (18 U.S.C. §§ 3006A, 3599), the Commonwealth lacked a private right
of action. In re FCDOQ, 790 F.3d at 475. In the alternative, if the Commonwealth
brought the disqualification proceedings pursuant to Article V, Section 10(c) of the
Pennsylvania Constitution (relating to the Pennsylvania Supreme Court's power to
proscribe and enforce rules of procedure and the conduct of the Pennsylvania courts),
the court concluded that they conflict with federal law and are thus preempted:

... Congress has authorized grants to Community Defender
Organizations [of which the FCDO is one] and tasked the
[Administrative Office of the United States Courts (*AO™M]
with supervising grant payments. The disqualification
proceedings, however, seek to supplant the AO by allowing
the Commonwealth’s courts to determine whether a
Community Defender Organization has complied with the
terms of its federal grants and to attach consequences to
noncompliance.

Significantly, the disqualification proceedings are preempted
whether or not federal law authorizes the [FCDO] to use
grant funds for certain purposes in PCRA cases. If the
[FCDO] is authorized to use grant funds, the Commonwealth
plainly cannot disqualify it for doing so without undermining
congressional objectives. But even if the [FCDO] is not
authorized to use grant funds, the disqualification
proceedings interfere with the regulatory scheme that
Congress has created.

Id. at 476-77 (internal citation omitted).

[J-55-2016] - 8




206a

The PCRA court held its own proceedings in abeyance while awaiting the
decision on this issue. During this interim, Sepulveda filed a pro se PCRA petition on
October 3, 2014, sounding in “newly discovered evidence,” and appended thereto an
amended affidavit signed by Otto. The substance of the affidavit was, in large part, the
same as Otto’s unsigned affidavit presented at the June 11, 2007 PCRA hearing, with
only minor deletions regarding details of Sepulveda’s and Otto’s drug use and some
additional details about their shared fear of Mendez and the Commonwealth’s pretrial
knowledge of that fear. In the penultimate paragraph of the affidavit, Otto explained that
she did not sign the affidavit in 2007 or testify to the entirety of its contents because she
was then attempting to regain custody of her children and she was concerned there
would be “repercussions” if she testified to this information. Pro Se PCRA Petition,
10/3/2014, Exhibit A, 9 18. Otio stated that she was no longer so restrained, as her
youngest child had since turned eighteen. Id. Otto concluded this paragraph by stating:
‘| also want to be absolutely clear about why this happened. [Sepulveda] did what he
did because | told him | was afraid that [Mendez] would follow through on his threats
and hurt my children.” [d. o

The PCRA court entered an order requiring the clerk of courts to forward
Sepulveda’s pro se filing to his counsel pursuant to Rule 576(A)(4) of the Pennsylvania

Rules of Criminal Procedure. See Pa.R.Crim.P. 576(A}{4); Commonwealth v. Jette, 23

A.3d 1032, 1044 (Pa. 2011) (holding that if a criminal defendant is represented by
counsel, “the proper response to any pro se pleading is [for the couri] to refer the
pleading to counsel, and to take no further action on the pro se pleading unless counsel

forwards a motion”). On December 8, 2014, Sepulveda filed a pro se motion seeking
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the removal of counsel and a Grazier'? hearing. On December 22, 2014, the FCDO

filed a motion to withdraw Sepulveda’s request for a Grazier hearing and concomitantly

filed in the PCRA court Otto’s amended affidavit that Sepulveda had appended to his
October 3, 2014 pro se petition. The PCRA court held a hearing on the Grazier request
on February 18, 2015."> At that time, Sepulveda confirmed his desire to have the
FCDO coﬁtinue representing him and withdrew his request to proceed pro se. N.T,,
2/18/2015, at 21-22. Regarding the new claims implicated by Otto’s amended affidavit
the PCRA céurt stated it would address it along with the question of prejudice remanded
from this Court “in one fell swoop,” and scheduled a hearing in the matter for April 20,
2015. Id. at 15, 31-33; PCRA Court Order, 2/20/2015, 4.

At the April 20 hearing, the PCRA court heard argument on the question
remanded by this Court regarding whether Sepulveda was prejudiced by his trial
counsel's failure to investigate or present mental health mitigation evidence at his
penalty hearing. Id. at 8-24. No further evidence was presented by either party on this

issue, with the parties agreeing instead to brief their'respective positions.

2 Commonwealth v. Grazier, 713 A.2d 81 (Pa. 1998) (“When a waiver of the right to
counsel is sought at the post-conviction and appellate stages, an on-the-record
determination should be made that the waiver is a knowing, intelligent, and voluntary
one."). :

3 Also at the February 18, 2015 proceeding, the Commonwealth stipulated that the
FCDO could represent Sepulveda. Despite the fact that decision on this question was a
mandate by this Court sua sponte, and not an issue raised by the Commonwealth, the
PCRA court found that the Commonwealth’s stipulation somehow mooted the question
and permitted it to move its PCRA proceedings forward with the FCDO continuing to
represent Sepulveda. Nonetheless, our consideration of the propriety of the PCRA
court’s conclusion is unnecessary given the Third Circuit’s resolution of the matter. See
supra, note 11.
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Thereafter, regarding the new claims, Ofto testified in conformance with her
amended affidavit. |d. at 32, 34-35, 37-38. Otto further testified that she told the District
Attorney that she had been afraid of Mendez and feared for her children’s safety, but
that neither the Commonwealth nor defense counsel asked her questions about this at
trial. Id. at 36-37.

Following the PCRA hearing, Sepulveda filed a counseled motion seeking leave
to amend his first, timely PCRA petition “to conform his claims to the evidence
presented.” Motion for Leave to Amend PCRA Petition, 4/20/2015, § 10 (citing
Pa.R.Crim.P. 905(A)). Appended thereto was a PCRA petition raising claims of after
discovered evidence,' a Brady'® violation, and ineffective assistance of trial counsel.
His after discovered evidence claim consisted, ih relevant part, of the statements
contained in Otto’s amended affidavit regarding Sepulveda’s knowledge that Otto feared
Mendez would harm her children “would have bolstered the credibility of his statement
that he sincerely believed he needed to use deadly force against the victims to prevent

them from hurting others.” Amended PCRA‘ Petition, 4/20/2015, 1 25. Sepulveda

14 The “after discovered evidence” provision of section 9543 grants relief to a PCRA
petitioner who successfully proves “[tihe unavailability at the time of trial of exculpatory
evidence that has subsequently become available and would have changed the
outcome of the trial if it had been introduced.” 42 Pa.C.S.A. § 9543(a)(2)(vi); see PCRA
Opinion, 8/14/2015, at 18-22. For a claim of after discovered evidence, the petitioner
must prove that “(1) the evidence has been discovered after trial and it could not have
been obtained at or prior to trial through reasonable diligence; (2) the evidence is not
cumulative; (3) it is not being used solely to impeach credibility; and (4) it would likely
compel a different verdict.” Commonwealth v. Washington, 927 A.2d 586, 595-96 (Pa.
2007). :

5 Brady v. Maryland, 373 U.S. 83 (1963) (“[T]he suppression by the prosecution of
evidence favorable to an accused upon request violates due process where the
evidence is material either to guilt or to punishment, irrespective of the good faith or bad
faith of the prosecution.”).
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contended that this information was “newly discovered” because Otto stated she would
not have previously provided this testimony based upon her concerns that it would
negatively impact her ability to regain custody of her children. Id., §29. His Brady claim
centered upon the Commonwealth’s failure to disclose to trial counsel Otto’s statement
to the District Attorney that she feared Mendez and that Sepulveda was aware of her
fear when he committed the killings. Id., §f 35-41. To the extent his trial counsel was
aware of this information, or failed to exercise reasonable diligence to discover i,
Sepulveda also claimed that this constituted ineffective assistance of counsel in failing
to discover the evidence or present it at trial. Id., § 44-52.

The Commonwealth responded, arguing that the PCRA court should not treat the
new filing as an amended PCRA petition, but as a second, untimely PCRA petition that
failed to satisfy any of the exceptions to the PCRA's timeliness requirements. See 42
Pa.C.S.A. § 9545(b)(1) (subject to certain, delineated exceptions, the PCRA requires
that a petition, “including a second or subsequent petition, be filed within one.year of the
date the judgment becomes final”). Sepulveda filted a counseled reply, asserting that
his new claims shouid be considered as amendments to his first, timely PCRA petition.
In the alternative, he argued that he satisfied the newly discovered fact exception to the
timeliness requirement (42 Pa.C.S.A. § 9545(b)(1)(ii)), as “[nJo amount of effort by Mr.
Sepulveda or his counsel could have made Ms. Otto’s children turn 18 any earlier.”
Petitioner's Consolidated Reply Brief in Support of Post-Conviction Relief, 6/3/2015, at
6. He further claimed that he satisfied the government interference exception to the
one-year time bar (42 Pa.C.S.A. § 9545(b)(1)(i)) because “[{]he Commonwealth’s failure

to disclose Ms. Otto’s prior statements about her and Mr. Sepulveda's fear of Mr.
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Mendez prevented Mr. Sepulveda from raising the claim as well.” Id. Otto signed her
affidavit on August 12, 2014, which counsel for Sepulveda argued was the first time the
new claims could have been presented, and Sepulveda raised these claims within sixty
days thereof in his pro se PCRA petition on October 3, 2014, thus providing the PCRA
court jurisdiction to determine the merits of the issues raised. [d. at 6-7; see 42
Pa.C.S.A. § 9545(b)(2) (stating that any petition raising an exception to the PCRA’s time
bar must be filed within sixty days of the date the petitioner could have first presented
the claim.).

On August 14, 2015, the PCRA court entered an order and opinion granting
Sepulveda’s request to amend his first, timely PCRA petition, but denying relief on the
merits of the claims raised. In the same order, the PCRA court granted Sepulveda a
new penalty hearing based on its conclusion that trial counsel's failure to investigate
and present mental health mitigation evidence prejudiced Sepulveda.'® The
Commonwealth has not challenged the !attef determination.

Sepulveda appealed from the PCRA court's dismissal of his newly raised claims.
On appeal before this Court, he asserts that he is entitled to a new guilt-phase trial
because “(1) [Sepulveda] presented newly discovered exculpatory evidence that ‘would
have changed the outcome of the trial if it had been introduced,’ requiring a new trial

under both the PCRA and the Due Process Clause, and (2) the Commonwealth

'® To prove prejudice based upon counsel's failure to present mitigation evidence in a
capital penalty-phase trial where the jury found at least one mitigating circumstance, as
in the case at bar, “the question is whether there is a reasonable probability that, had
the PCRA evidence been adduced at the penalty phase, [the petitioner] would have
been able to prove at least one additional mitigating circumstance, and at least one juror
would have concluded that the mitigating circumstances collectively outweighed the
aggravating ones.” Commonwealth v. Gibson, 19 A.3d 512, 526 (Pa. 2011).
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suppressed material, exculpatory evidence, in violation of [Sepuiveda]'s right to due
process[.]’ Sepulveda’s Brief at 1. As it did below, the Commonwealth contends that
this was not a proper amendment, and the PCRA court should not have treated the new
claims as amending Sepulveda’s first, timely PCRA petition. Commonwealth’s Brief at
24-25. As agreement with this argument would obviate review of the merits of the new
claims raised, we begin our analysis here.

In support of its decision to treat the new claims as an amended petition, the
PCRA court stated that both the Rules of Criminal Procedure and case law from this
Court state that a PCRA court may, in its discretion, permit a defendant to file an
amended PCRA petition with previously unraised claims years after the initial, timely
fling. ~ PCRA Court Opinion, 8/14/2015, at 17 (citing Pa.R.Crim.P. 905(A); "

Commonwealth v. Flanagan, 854 A.2d 489, 495-500 (Pa. 2004)). The PCRA court

further found that these circumstances implicate “the efficient ad%ninistration of justice,”
as “it would waste scarce judicial resources” to hold a second sentencing hearing “while
a 'second’ PCRA [petition] based on after discovered evidence would be filed at some
future time.” Id. at 18. o

Sepulveda agrees, asserting that it was within the PCRA court's discretion to
permit him to amend his first, timely PCRA petition. Sepulveda’s Reply Brief at 4-5
(citing cases and Pa.R.Crim.P. 905(A)). As Rule QQS(A) requires the PCRA court to

permit the filing of an amended petition “freely ... to achieve substantial justice,” and

7 Rule 905(A) of the Pennsylvania Rules of Criminal Procedure provides: “The judge
may grant leave to amend or withdraw a petition for post-conviction collateral relief at
any time. Amendment shall be freely allowed to achieve substantial justice.”
Pa.R.Crim.P. 905(A). i
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there is no stated time limit, Sepulveda contends that the Commonwealth failed to
provide this Court with a basis to find that the PCRA court abused its discretion by
granting Sepulveda leave to amend his first, timely PCRA petition. Id. at 5-6.

in Flanagan, a case relied upon by the PCRA court and Sepulveda, we found no
abuse of discretion in a PCRA court’s decision to permit a defendant to amend his
PCRA petition and raise new claims eleven years after he filed his initial, timely petition.
Flanagan, 854 A.2d at 495-96, 499-500. In Flanagan, however, the defendant's PCRA
claims had never been ruled upon by the PCRA court, let alone any appellate court. At
the time Flanagan sought to amend his original, timely PCRA petition, that petition was
still pending, unadjudicated, before the PCRA court. In fact, the Flanagan Court
specifically identified this as a factor affecting its assessment of whether the petition
could properly be treated as an amendment. We contrasted the procedural posture of

Flanagan from those present in Commonweatth\v. Rienzi, 827 A.2d 369 (Pa. 2003),

wherein we conq!uded that amendment was not proper. See id. at 371 (finding that the
Superior Court erred by treating petitioner's second filing as an amendment to his first
PCRA petition, as petitioner had withdrawn his firét PCRA petition before the PCRA
court, only filing the petition at issue ten months later, at Which point there was nothing
to "amend”); Flanagan, 854 A.2d at 500 n.7 (distinguishing Flanagan from Rienzi
because “Flanagan's original petition for collateral relief was never withdrawn or
dismissed”). Flanagan, therefore, is inapposite to the case at bar.

So too are the other cases relied upon by 'Sepulveda in his reply brief. See

Sepuiveda’s Reply Brief at 5 (citing Commonwealth v. Williams, 828 A.2d 981, 993 (Pa.

2003) (holding that because the defendant aftempted to withdraw his first, timely pro se
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PCRA petition without the advice of counsel, and the PCRA court never ruled upon that
motion and treated the filing as active, the subsequent petitions filed must be treated as

amendments to his first, timely petition); Commonwealth v. Padden, 783 A.2d 299, 308-

09 (Pa. Super. 2001) (finding an amended PCRA petition filed by appointed counsel
following the initial pro se PCRA petition filed by the defendant was not an untimely,
second petition “because the [t]rial [c]ourt did not at any time prior to the filing of the
amended petition rule on the merits of the claims contained in the initial petition”)).

The PCRA court and Sepulveda are correct that Rule 905(A) gives the PCRA
court discretion to “grant leave to amend or withdraw a petition for [PCRA] refief at any
time,” and states that “[ajmendment shall be freely allowed to achieve substantial
justice.” Pa.R.Crim.P. 905(A). Rule 905(A) was created “to provide PCRA petitioners
with a legitimate opportunity to present their claims to the PCRA court in a manner

sufficient to avoid dismissal due to a correctable defect in claim pleading or

presentation.” Commonwealth v. McGill, 832 A.2d 1014, 1024 (Pa. 2003) (citing

Commonwealth v. Williams, 782 A.2d 517, 526-27 (Pa. 2001)).

Once the PCRA court renders a decision on a PCRA petition, however, that
matter is concluded before the PCRA court, having been fully adjudicated by that court,
and the order generated is a final ord‘er that is appealable by the losing party. See
Pa.R.Crim.P. 910 (“An order granting, denying, dismissing, or otherwise finally
disposing of a petition for post-conviction collateral relief shall constitute a final order for

purposes of appeal.”); Commonwealth v. Bryant, 780 A.2d 646, 648 (Pa. 2001).

Although liberal amendment of a PCRA petition is, in some circumstances, permitted

beyond the one-year timeframe, see, e.g., Flanagan, 854 A.2d at 499-500, Rule 905(A)
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cannot be construed as permitting the rejuvenation of a PCRA petition that has been
fully adjudicated by the PCRA court. We have consistently held that in the absence of
permission from this Court, a PCRA petitioner is not entitled to raise new claims

following our remand for further PCRA proceedings. See, e.g., Commonwealth v.

Daniels, 104 A.3d 267, 285 (Pa. 2014) (finding a new PCRA claim raised post-remand
from this bourt to have been waived, as “[t]his Court explicitly limited the subject matter
of the remand to the remaining issues already raised by appellees; we neither invited
nor authorized appellees to raise additional collateral claims years after expiration of the

PCRA time-bar”); Commonwealth v. Spotz, 18 A.3d 244, 328 (Pa. 2011) (denying the

appellant’'s request for remand for the PCRA court to consider issues first raised in a
motion for reconsideration, as this would amount to the PCRA court's consideration of a

second, untimely PCRA petition); Commonwealth v. Rainey, 928 A.2d 215, 226 n.9 (Pa.

2007) (stating that because this Court expressly permitted the appellant to raise one
new PCRA claim on remand, raising any additional issues post-remand was improper);

Commonwealth v. Rush, 838 A.2d 651, 661 (Pa. 2003) (remanding the case for further

proceedings before the PCRA court, but instructing that this did not open the door for
the appellant to raise new PCRA claims on remand).

Our mandate in Sepulveda |l did not bestow upon the PCRA court jurisdiction
over the entirety of the PCRA petition. Following our complete review on appeal from
the denial of PCRA relief, we winnowed down the issues raised by Sepulveda to one
identifiable subpart of one claim, which we ordered the PCRA court to consider in
“proceedings upon limited remand.” Sepulveda I, 55 A.3d at 1151 (emphasis added).

Absent an order specifying otherwise, to construe Rule 905(A) as authorizing expansion
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of a case after thorough appellate review renders an absurd result. See 1 Pa.C.S.A. §
1922(1) (in ascertaining the intent of this Court in enacting a procedurat rule, we must
presume that the result was not intended to be “absurd, impossible of execution or
unreasonable”)."®

Moreover, Rule 905(A) cannot be read or interpreted in a vacuum. Pennsylvania
Rule of Appellate Procedure 2591 specifically addresses a lower court’s authority on
remand. It provides that upon remand from a higher court, the lower court “shall
proceed in accordance with the judgment or other order of the appellate couri[.]”
Pa.RA.P. 2591."° Consequently, the breadth of Rule 905(A) is limited by Pa.R.A.P.
2591. See 1 Pa.C.S. A. § 1933 (stating that if two provisions conflict, they shall be
construed, if possible, so that both may be given effect; if the conflict is irreconcilable,
the specific provision prevails and is to be construed as an exception to the general
provision). ’

Our remand order specifically instructed the PCRA court to consider (1) the

propriety of the FCDO's representation of Sépuiveda, in this matter and (2) Whether

Sepulveda suffered prejudice by frial counsel’s failure to investigate and present mental

'® When construing a Rule of Criminal Procedure, we utilize the Statutory Construction
Act when possible. Pa.R.Crim.P. 101(C). The object of any rule interpretation “is to
ascertain and effectuate the intention of” this Court. 1 Pa.C.S.A. § 1921(a).

10 Indeed, it has long been the law in Pennsylvania that following remand, a lower court
is permitted to proceed only in accordance with the remand order. See, e.g., Quaker
State Qil Ref. Co. v. Talbot, 185 A. 586, 588 (Pa. 1936); see also Levy v. Senate of Pa.,
94 A.3d 436, 442 (Pa. Commw. 2014) (recognizing “[w]lhere a case is remanded for a
specific and limited purpose, issues not encompassed within the remand order may not
be decided on remand,” as “[a] remand does not permit a litigant a proverbial second
bite at the apple”) (internal citations and quotation marks omitted), appeal denied, 106
A.3d 727 (Pa. 2014).
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health mitigation evidence at the penalty phase. Nonetheless, the PCRA court in this
case permitted Sepulveda, on remand, to raise new claims in what it considered to be
an amendment fo his timely-filed first PCRA petition. While we believe that our case
law is clear, to the extent there is any lack of clarity in our prior decisions by their failure
to consider Rule 905(A), we specifically hold that a PCRA court does not have
discretion to treat new claims raised by a PCRA petitioner as an amended PCRA
petition following remand from this Court unless such amendment is expressly
authorized in the remand order. Rather, application of the liberal amendment policy of
Rule 905(A) requires that the PCRA petition in question is still pending before the PCRA
court at the time the request for amendment is made. Following a full and final decision
by a PCRA court on a PCRA petition, that court no longer has jurisdiction to» make any
determinations related to that petition® unless, following appeal, the appellate court
remands the case for further proceedings in the lower court. In such circumstances, the
PCRA court may only act in accordance with the dictates of the remand order. The
PCRA court does not have the authority or the discretion to permit a petitioner to raise
new claims outside the scope of the remand order and to treat those new claims as an
amendment to an adjudicated PCRA petition.?'

In the case at bar, the PCRA fully addressed the issues raised in Sepulveda’s

first, timely PCRA petition (which included several amendments) and rendered a final

Y This decision does not affect a PCRA court's authority to “modify or rescind” its order
within thirty days of its entry if neither party has appealed its decision. 42 Pa.C.S.A.
§ 5505.

21" To hold otherwise would allow “an extra round of collateral attack for certain

defendants, unauthorized by the General Assembly,” which this Court has expressly
condemned. See Commonwealth v. Holmes, 79 A.3d 562, 576 (Pa. 2013).
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decision on that petition in 2007. Sepulveda appealed from the final order disposing of
his first PCRA petition to this Court. After thoroughly considering all of the issues
presented on appeal, this Court issued an order remanding the case to the PCRA court
for its consideration of two specific and discrete issues. By permitting Sepulveda to
amend his otherwise finally decided PCRA petition with new, previously unraised
claims, the PCRA court exceeded the scope of our remand order and the scope of its
authority. We therefore vacate the portion of the August 14, 2015 PCRA court order
granting Sepulveda permission to amend his PCRA petiﬁon and deciding the merits of
the claims raised.

Order vacated in part. Jurisdiction relinquished.

Chief Justice Saylor and Justices Baer, Todd, Dougherty, Wecht and Mundy join

the opinion.

Judgment entered
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