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OPINION"®

PER CURIAM

Gilbert Martinez appeals pro se from the District Court’s order denying his motion
under Federal Rule of Civil Procedure 60(b), which sought relief from the ﬁnal judgment
in an action against the Commissioner of the Social Security Administration (SSA). We
will affirm..

FIn March 2022, Martinez filed a complaiﬁt in the United States District Court for
the Eastem. District of Pennsylvania, seeking review of an Administrative Law Judge’s
denial of his application for supplemental security income. (ECF 2.) Martinez also filed
a motion to recuse District Court Judge Paul S. Diamond. (ECF 11.) The District Court
‘denied that motion (ECF 12) as well as Martinez’s motions to void an order granting the
Commissioner’s motion for an extension of time to respond to the complaint. (ECF 25.)
Ultimately, the District Court granted the Commissioner’s motion to dismiss the com-
plaint, holding that Martinez failed to exhaust administrétive remedies within the SSA.

(ECF 28.) Martinez appeaied. '(ECF 29.) We affirmed but modified the judgment to dis-

miss the complaint without prejudice. Martinez v. Comm’r Soc. Sec., 2023 WL

3597'380; at *2-3 (3d Cir. May 23,2023) (not precedential).! We also denied Martinez’s

petition for rehearing.

* This disposition is not an opinion of the full Court and pursuant to 1.O.P. 5.7 does not
constitute binding precedent.

! We agreed that Martinez failed to exhaust his administrative remedies and failed to state
2
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Theréaftef, Martinez filed in the District Court the Rule 60(b) rrzotion at iséue here.
(ECF 35.) Invoking Rules 60(b)(4), 60(b)(5), and 60(b)(6), Martinez again challenged
the dismissal of his complaint, the denial of his recusal motion, and the order granting the
Comfﬁissioner additional time to respond to the complaint. Martinez did not rely on any
new law or new facts; instead, he repeated arguments that both the District Court and our
Court already had rejected. The District Court denied the Rule 60(b) motion. (ECF 38.)
Mértinez timely appealed. (ECF 39.)

We have jurisdiction under 28 U.S.C. § 1291 and .generally review an order deny-

- ing a Rule 60(b) motion for abuse of discretion. See Budget Blinds, Inc. v. White, 536
F.3d 244, 251 & n.5 (3d Cir. 2008) (explaining also that this Court exercises plenary re-
* view over orders granting or denying relief under Rule 60(b)(4)). We may affirm on any

basis supported by the record. See Murray v. Bledsoe, 650 F.3d 246, 247 (3d Cir. 2011)

(per curiam).
“[A] district court is without jurisdiction to alter the mandate of this court on the

basis of matters included or includable in [a] prior appeal.” Seese v. Volkswagenwerk.

A.G., 679 F.2d 336, 337 (3d Cir. 1982) (per curiam). Indeed, “it is improper to grant re-
lief under Rule 60(b)(6) if the aggrieved party could have reasonably sought the same re-

lief by means of appeal.” Martinez-McBean v. Gov’t of V.I., 562 F.2d 908, 911 (3d Cir.

1977). Here, Martinez alleged in his Rule 60(b) motion that the District Court erred in

a colorable constitutional claim that could confer federal jurisdiction absent a final deci-
sion. 2023 WL 3597380, at *2-3. We also rejected Martinez’s challenges to the denial
of his recusal motion and to the District Court’s decision to grant the Commissioner an
enlargement of time to respond to the complaint. Id. at ¥*1-2 & n.3. |

3



Case: 23-3000 Document: 21 Page: 4  Date Filed: 03/01/2024

concluding that he had not ekhausted his administrative remedies, in determining that he
had not raised a colorable constitutional claim, in granting the SSA an enlargement of '
time to respond to the complaint, and in rejecting his recu'sal motion. Because those ar-
guments were asserted — or could have been asserted — in his earlier appeal, the District
Court properly rejected Martinez’s attempt to proceed under Rule 6O(b‘)(6).2 Seese, 679
F.2d at 337 n.1 (comparing the circumstances in Which a District Court should consider a

Rule 60(b) motion under Standard Qil Co. v. United States, 429 U.S. 17 (1976) (per cu-

riam), with those in which a District Court should not).

Accordingly, we will affirm.

2 We also agree with the District Court that these allegations fail to demonstrate that the
District Court’s judgment was void, see Rule 60(b)(4), or that it was satisfied, released, or
discharged, see Rule 60(b)(5). '

4



Case: 22-2411  Document: 28-1 Page: 1 Date Filed: 06/28/2023

UNITED STATES COURT OF APPEALS
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No. 22-2411

GILBERT M. MARTINEZ,
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SV,

COMMISSIONER SOCIAL SECURITY

On Appeal from the United States District Court
for the Eastern District of Pennsylvania
(D.C. Civil Action No. 2:22-cv-01016)

District Judge: Honorable Paul S. Diamond

Submitted Pursuant to Third Circuit LAR 34.1(a)
February 3,2023
Before: JORDAN, GREENAWAY, JR., and NYGAARD, Circuit Judges

JUDGMENT

This cause came to be considered on the record from the United States District

* Court for the Eastern District of Pennsylvania and was submitted pursuant tq Third

Circuit LAR 34.1(a) on February 3, 2023. On consideration whereof, it is now hereby
ORDERED and ADJUDGED by this Court that the judgment of the District Court

entered July 14, 2022, be and the same is hereby affirmed as modified. Costs will not be

taxed. All of the above in accordance with the opinion of this Court.

ATTEST: ~

\\v\\ OF 4 p

“O . Sl-ggatpféia S. Dodszuweit

<
P

Dated: May 23, 2023

Teste: @b%ca{:bwdy wre: &

Clerk, U.S. Court of Appeals for the Third Circuit
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OPINION"

PER CURIAM
Gilbert Martinez appeals pro se from the District Court’s order dismissing his

action against the Commissioner of the Social Security Administration (“SSA”). For the

" This disposition is not an opinion of the full Court and pursuant to 1.O.P. 5.7 does not
constitute binding precedent.. .
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reasons set forth below, we will affirm the District Court’s judgfnent with one
modification. |
L

In March 2022, Martinez filed a complaint in the District Court alleging that the
SSA improperly denied his claim for supplemental security income (“SSI””). He sought
an order granting him SSI benefits or, alternatively, requiring the Commissioner to show
cause why benefits should not be awarded. Shortly after Martinez filed his complaint, his
case was assigned to Di‘strict Judge Paul Diamond. Martinez filed a motion to recuse
Judge Diamond, which the District Court denied.

Shortly thereafter, on June 1, 2022, the Commissioner, who was served with the
complaint on March 18, 2022, filed a motion for a 14-day extension of time to respond,
contending that an extension was necessary due to a delay in obtaining the certified
. administrative record. - The District Court granted the request, and on June 15, the
Commissioner filed a motion to dismiss the complaint under Federal Rule of Civil
Procedure 12(b)(1). In the meantime, Martinez filed motions under Federal Rule of Civil
Procedure 60(b) to void the Districvt Court’s order granting‘the Commissioner’s motion
for an extension of time. He also fequested a defaﬁlt judghlent in his favor because the
Commissioner did not respond to his complaint within 60 days as required under Federal
Rule of Civil Procedure 12(a)(2).

The District Court denied Martinez’s Rule 60(b) motions, and Martinez moved for

reconsideration of that decision. The District Court subsequently denied Martinez’s
( 2
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motion for reconsideration and granted the Commissioner’s motion to dismiss in a siﬁg]e
order, concluding that Martinez failed to exhaust administrative remedies within the SSA.
Martinez timely appealed, and he challenges the District Court’s orders refusing his
recusal motion, granting the Commissioner’s motion for exteﬁsion of time, and
dismissing his complaint.
1L

We have jurisdiction over this appeai under 28 U.S.C. § 1291. We exercise

p}enary review over the District Court’s order dismissing Martinez’s complaint for lack

of subject matter jurisdiction. See Tobak v. Apfel, 195 F.3d 183, 185 (3d Cir. 1999).

The remainder of our review is for abuse of discretion. See Jones v. Pittsburgh Nat’]

Corp., 899 F.2d 1350, 1356 (3d Cir. 1990) (recusal); Planned Parenthood of Cent. N.J. v.

Att’y Gen. of N.J., 297 F.3d 253, 261 (3d Cir. 2002) (extension of time); Chamberlain v.
Gialnpapa; 210 F.3d 154, 164 (3d Cir. 2000) (refusal to entér default judgment).
1118

Martinez first argues that the District Court abused its discretion in denying his
motion for recusal under 28 U.S.C. § 455, and that Judge Diamoﬁd waé required to
recuse himself because Martinez filed—albeit, after the District Court had already ruled
on his recusal motion—an afﬁda?it alleging bias under 28 U.S.C. § 144. But an affidavit
under § 144 must be ““sufficient’ to show the judge involved has a personal bias or
prejudice against the party seeking recusal, or in favor of the adverse party, that dictates

that the judge proceed no further.” Jones, 899 F.2d at 1356 (emphasis added). Here,
3
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both Martinez’s motion and his affidavit relied on his belief that the District Judge was
biased against him because he made rulings unfavorable to Martinez in a previous case.

But “[w]e have repeatedly stated that a party’s displeasure with legal rulings does not

form an adequate basis for recusal.” Securacomm Consulting, Inc. v. Securacom Inc.,
224 F.3d 273,.278 (3d Cir. 2000); see also Jones, 899 F.2d at 1356. Thus, the District
Court did not abuse its discretion in denying Martinez.’s recusal motion. |

Martinez next challenges the District Court’s .decision‘ to grant the Commissioner
an enlargement of time to reépond to Martinez’s complaint and contends that the District
Court instead should have entered a default judgment in his favor. Regarding the

Commissioner’s request for an extension of time, a district court’s management of its

docket is discretionéry, see In re Fine Paper Antitrust Litig., 685 F.2d 810, 817 (3d Cir.
1982), and Martinez does not point to any compelling reason why an extension was
unreasonable under the circumstances. Further, we do not favor entry of default

judgments, see United States v. $55,518.05 in U.S. Curréncy, 728 F.2d 192, 194-95 (3d

Cir. 1984), and when, as here, a United States agency is the opposing party, a default
judgment may be entered “only if the claimant establishes a claim or right to relief by
_ evidence that satisfies the court.” Fed. R. Civ. P. 55(d). As discussed further below,
Martinez did not make the required showing in this case, as the District Court properly
dismissed Martinez’s complaint.v |

The jurisdiction of district courts to review Social Security benefits cases is

described in 42 U.S.C. § 405(g), which provides, in relevant part, that an “individual,
4
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%

after any final decision of the Commissioner of Social Security made after a hearing ce
may obtain a review of such decision by a civil action.” A final decision is rendered after
a claimant has completed a four-step administrative review process consisting of an
mnitial determination, regcon.sideration, a hearing by an Administrative Law Judge

(“ALJ”), and review by the Appeals Council. See Smith v. Berryhill, 139 S. Ct. 1765,

1772 (2019) (citing 20 C.F.R. § 416.1400). Without a final decision, a district court lacks

subject matter jurisdiction to review a Social Security benefit determination. See

Fitzgerald v. Apfel, 148 F.3d 232, 234 (3(i Cir. 1998).! There are, however, limited
situations in which a district court may exercise jurisdiction without a final decision,
including where a litigant raisgs a colorable constitutional claim. See Califailo V.
Sanders, 430 U.S. 99, 108-09 (1977).

Hete, Martinez’s only argument regarding the District Court’s jurisdictional
analysis is that the ALJ’s decision following an evidentiary hearing constituted a final
decision. But, as Martinez acknowledged in his complaint, he did not seek review before
the Appeals Council as required by the relevant regulations. Therefore, Martinez did iiot
obtain a final decision that would allow the District Court to exercise jurisdiction. The

District Court also reasoned that, to the extent that Martinez’s complaint could be

! The requirement that there must be a final decision “consists of two elemerits, only one
of which is purely ‘jurisdictional’ in the sense that it cannot be ‘waived’ by the Secretary
in a particular case.” Mathews v. Eldridge, 424 U.S. 319, 328 (1976). Although the
specific “administrative remedies prescribed by the Secretary” may be waived, id., the
agency has not waived exhaustion here.

5
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liberally construed as raising a due process claim, any such claim was frivolous and could
not confer jurisdiction. Martinez does not challenge this analysis in his opening brief, but

even if the issue is not forfeited, see M.S. ex rel. Hall v. Susquehanna Twp. Sch. Dist.,

969 F.3d 120, 124 n.2 (3d Cir. 2020), we agree with the District Court’s conclusion. As
the District Court noted, Martinez essentially contended that any ruling of the ALJ that

- was unfavorable to him was the product of bias and fraud. T-hese allegations, which were
directly related to Martinez’s claim of eligibility for benefits, were insufficient to state a

colorable constitutional claim that could confer federal jurisdiction absent a final

decision. See Subia v. Comm’r of Soc. Sec., 264 F.3d 899, 902 (9th Cir. 2001)

(reasoning that “[a] constitutional claim is not colorable if it clearly appears to-be
immaterial and made solely for the purpose ‘of obtaining jurisdiction or . . . is wholly
insubstantial or frivolous” (citation and internal quotation marks omitted)); cf. Heckler v.
Ringer, 466 U.S. 602, 614 (1984) (concluding that 42 U.S.C. § 405(h) precluded judicial
review absent exhaustion where constitutional claims were “‘inextricably infertwinéd’
with claims for benefits”).> We therefore agree with the District Court’s decision to

dismiss this case for lack of jurisdiction. However, because dismissals for lack of subject

2 Moreover, where, as here, an ALJ denies a claimant’s request for recusal, a claimant
may raise objections to that ruling before the Appeals Council, after which judicial
review is available under § 405(g). See 20 C.F.R. § 416.1440; Hummel v. Heckler, 736
F.2d 91, 94 (3d Cir. 1984) (“The . . . regulation apparently contemplates that factfinding
with respect to claims of bias take place at the agency level, and that judicial review of
bias claims take place in review proceedings under section 405(g).”).

6
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matter jurisdiction should be without prejudice, we modify the District Court’s judgment

to dismiss the complaint without prejudice. See In re Orthopedic “Bone Screw” Prods.

Liab. Litig., 132 F.3d 152, 155-56 (3d Cir. 1997); see also Curry v. Yachera, 835 F.3d
373, 379 (3d Cir. 2016) (modifying a judgment to reflect that it should have been a
dismissal without prejudice).’

Accordingly, we will affirm the judgment of the District Court as modified.

3 Having properly concluded that it lacked jurisdiction, the District Court also did not err
in denying Martinez’s motion for reconsideration of its earlier order denying Martinez’s
Rule 60(b) motions related to the Commissioner’s motion for extension of time. See
Max’s Seafood Café ex rel. Lou-Ann, Inc. v. Quinteros, 176 F.3d 669, 673 (3d Cir. 1999)
(noting that denial of reconsideration is reviewed for abuse of discretion). :

7
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iN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GILBERT M. MARTINEZ,

Plaintiff,
v o Civ. No. 22-1016
COMMISSIONER OF SOCIAL
SECURITY,

Defendant.

ORDER

On March 17, 2022, Plaintiff Gilbert Martinez filed the instant Complaint. (Doc. No. 2.)
On June _‘1———some two weeks after the response date had passed—Defendant Kilolo Kijakazi,
Acting Commissioner of Social Security, filed a Motion to extend the deadline to respond by two
weeks.  (Doc. No. 16.) The Acting Commissioner explained that the Office of Appellate
Operations “encountered a delay in the preparation of the transcript of the administrative record,”
and that she had attempted unsuccessfully to contact Mr. Martinez to get his consent to this
Motion. (Id.) I granted the Motion and ordered the Acting Commissioner to respond no later
than June 15. (Doc. No. 17.) On June 15, she filed a Motion to Dismiss. (Doc. No. 23.)

Mr. Mértinez objects to my decision granting the extension after the response date had
passed. (Doc. Nos. 18, 19, 20.) Courts commonly grant such enlargements of time after a
deadline has passed. Here, the Government attempted to contact Mr. Martinez before filing its
Motion. (Doc. No. 16.) Moreover, Mr. Martinez has not demonstrated prejudice caused by the

two-week extension.

AND NOW, this 17th day of June, 2022; upon consideration of Plaintiff’s Motions to

Void Judgement Pursuant to Rule 60(b) (Doc. Nos. 18, 19, 20), it is hereby ORDERED that the
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Motions (Doc. Nos. 18, 19, 20) are DENIED.
AND IT IS SO ORDERED.

/s/ Paul S. Diamond

Paul S. Diamond, J.
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