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Application for Certificate of Appealability
the United States District Court
for the Middle District of Louisiana
USDC No. 3:20-CV-616

ORDER:

Michael Hebert, Louisiana prisoner # 263630, moves this court for a
certificate of appealability (COA) to challenge the district court’s denial of
his 28 U.S.C. § 2254 application. Hebert filed the application to challenge
his conviction and life sentence for second-degree murder. In his COA brief,
Hebert raises claims of prosecutorial misconduct and ineffective assistance
of counsel.

Because Hebert fails to show that jurists of reason could debate the
correctness of the district court’s ruling denying his application, his request
for a COA is denied. See Slack v. McDaniel, 529 U.S. 473, 484 (2000). Hebert




Case: 23-30736 D¢ “ment: 00517064092  Page: 2 Dat~Filed: 02/14/2024

No. 23-30736

abandons the claims he fails to raise in his COA brief before this court. See

Hughes ». Johnson, 191 F.3d 607, 613 (5th Cir. 1999).

COA DENIED.

/s/James E. Graves,Jr.
james E. GRAVES, JR.
United States Circuit Judge
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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

MICHAEL HERBERT (#263630) CIVIL ACTION

VERSUS

DARREL VANNOY, ET AL. NO. 20-00616-BAJ-SDJ
JUDGMENT

For written reasons assigngd,

IT IS ORDERED, ADJUDGE, AND DECREED that the above-captioned
action be and is hereby DISMISSED WITH PREJUDICE:

IT IS FURTHER ORDERED that, in the event Petitioner pursues an appeal
in this case, a certificate of appealability be and is hereby DENIED because
reasonable jurists would not debate the denial of Petitioner’s Petition or the
correctness of the Court’s substantive rulings.

Baton Rouge, Louisiana, this 29th day of September, 2023

b 25—

JUDGE BRIANA. JACKSON
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

B




IT IS FURTHER ORDERED that the deadline for filing any motions regarding the
unsealing of any document shall be within thirty days of the final disposition of any action
and shall contain a concise statement of reasons for maintaining the pleading or other
paper under seal.

| IT 1S FURTHER ORDERED that General Order Number 93-1 is hereby

VACATED.

Baton Rouge, Louisiana, this ? day of(jq/bé; , 2019.

Tty A llock

SHELLY D. DICK/CHIEF JUDGE
MIDDLE DISTRICT OF LOUISIANA




UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

MICHAEL HERBERT (#263630) CIVIL ACTION |
VERSUS |
DARREL VANNOY, ET AL. NO. 20-00616-BAJ-SDJ

RULING AND ORDER

Before the Court is Petitioner’s Petition Under 28 U.S.C. § 2254 For Writ
Of Habeas Corpus By A Person In State Custody (Doc. 1). The Petition is
opposed. (Doc. 10).

On September 14, 2023, the Magistrate Judge issued a Report and
Recommendation (Doc. 17, the “Report”), recommending that Petitioner’s
challenge to certain statements admitted at trial do not establish a colorable federal
claim for relief; that Plaintiffs’ remaining claims of insufficiency of evidence
supporting his conviction, prosecutorial misconduct, and ineffective assistance of trial
and appellate counsel fail on the merits; that the Petition be dismissed with prejﬁdice,
and that the Court deny Petitioner a éertificate of appealability. Petitioner objects.
(Doc. 19). There is no need for oral argument or an evidentiary hearing.

Upon de novo review, and having carefully considered the Petition, the State’s
opposition, the state court record, Petitioner’s objections, and related pleadings, the
Court APPROVES the Magistrate Judge’s Report and ADOPTS it as the Court’s
opinion in this matter. ‘

Accordingly,



h ™

IT IS ORDERED that Petitioner’s Petition Under 28 U.S.C. § 2254 For
Writ Of Habeas Corpus By A Person In State Custody (Doc. 1) be and is hereby
DENIED.

IT IS FURTHER ORDERED that the above-captioned action be and 1s
hereby DISMISSED WITH PREJ UDICE.

IT IS FURTHER ORDERED that, in the event Petitioner pursue's an appeal
in this case, a certificate of appealability be and 1s hereby DENIED because
reasonable jurists would not debate the denial of Petitioner’s Petition or the
correctness of the Court’s substant\ive rulings.

Judgement shall be entered separately.

Baton Rouge, Louisiana, this 29th day of September, 2023

b 2. S—

JUDGE BRIANA. JACKSON
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA




UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

MICHEAL HEBERT (#263630) CIVIL ACTION NO.
VERSUS _ 20-616-BAJ-SDJ
DARREL VANNOY, et al.

MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION

Before the Court is a Petition Under 28 U.S.C. § 2254 for a Writ of Habeas Corpus By a
Person in Stéte Custody, filed by Michael Hebert, who is proceeding pro se and who is confined
at the Louisiana State Penitentiary in Angola, Louisiana.! In his Petition, Petitioner argues the
following five grounds for relief: (1) insufficient evidence, (2) the state court erred in allowing the
jury to hear statements Petitioner made against his parents to demonstrate criminal intent, (3)
prosecutorial misconduct, (4) ineffective assistance of counsel, and (5) ineffective assistance of
appellate counsel.? Respondent, the State of Louisiana, filed an Answer to the Petition and
Memorandum in support.> For the following reasons, it is recommended that the Petition be
denied. There is no need for oral argument or for an evidentiary hearing.

I.  Procedural History

On September 11, 2013, Petitioner was indicted for second degree murder in violation of
La. R.S. 14:30.1.* Following a jury trial, Petitioner was found guilty of second-degree murder,
and on May 22, 2015, Petitioner was sentenced to life imprisonment at hard labor without the

benefit of probation, parole, or suspension of sentence.> Petitioner appealed his conviction to the

'R. Doc. 1.

ZR. Doc. 1, pp. 4-5.

3R. Docs. 9 & 10.

4R. Doc. 12-2, p. 49.

3R. Doc. 12-2, pp. 20-21.
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Louisiana First Circuit Court of Appeal, which affirmed his conviction and sentence on April 7,
2016.° Petitioner then filed an application for supervisory writs with the Louisiana Supreme
Court,” which was denied on April 24, 2017.8

On April 24, 2018, Petitioner filed his first application for post-conviction relief with the
trial court.’ The Commissioner recommended denial of Petitioner’s PCR application on July 25,
2018,'® which recommendation was adopted by the trial court on February 6, 2019.!! Petitioner
then filed an application for writs of supervisory review with the First Circuit.!? The First Circuit
denied Petitioner’s writ application on July 11, 2019.'* Following this denial, on or about August
5, 2019, Petitioner filed for writs of supervisory review with the Louisiana Supreme Court.!* The
Supreme Court denied Petitioner’s request on August 14, 2020."5 In the interim, on or about
December 2, 2019, Petitioner filed a second PCR application in the trial court, alleging that the
jury venire for his trial was not a fair cross-section of the community.'® Adopting the
recommendation of the Commissioner,!” the trial court denied this application on June 3, 2020.!3
Petitioner did not seek further review of this decision by the trial court. The instant Petition
followed.

II.  Factual Background

The facts, as accurately summarized by the First Circuit, are as follows:

®R. Doc. 11-1, pp. 13-29.

"R. Doc. 11-1, pp. 2-11.

¥R. Doc. 11-1,p. 1.

9R. Doc. 16-2, pp. 10-31.

1°R. Doc. 16-1, pp. 11-20.

"'R. Doc.1-2, p. 83; R. Doc. 12-1, P. 29.

1ZR. Doc. 1-2, pp. 92-105.

BR. Doc. 11-8, p. 15.

¥ R. Docs. 11-7, pp. 92-98 and 11-8, pp. 1-12.
5R. Doc. 11-9, pp. 4-5.

R. Doc. 12-1, p. 9; R. Doc. 12-1, pp. 20-45.
7R. Doc. 12-1, pp. 9-15.

BR. Doc. 1,p. 3.
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The defendant, who was in his early fifties, lived at home with his parents, Wayne
Hebert, Sr., and Earline Hebert. They lived on Chateau Drive in the Broadmoor
area of Baton Rouge. Wayne and Earline also had a son and daughter who lived in
Texas, Wayne Gaston Hebert, II, (Gaston) and Melanie Sanders. In 2013, Wayne
and Earline put their home on the market to sell, because they planned on moving
to Texas to be near Melanie and Gaston. The defendant was upset that his parents
were moving. The defendant did not have a job and relied on his parents for
financial support. The defendant was estranged from his father. When Wayne and
Earline showed the defendant a three-bedroom house that they would purchase for
him when they moved to Texas, the defendant told them he did not want the house
because the shed in the backyard was too small. To prepare their home to be shown
by a realtor, Wayne and Earline had to clear the house of many items and furniture.
Gaston agreed that he would drive in from Texas to help out his parents with
moving the furniture out of the house and into the garage. Gaston and Earline had
also briefly discussed that Gaston should talk with the defendant about the move to
help allay any trepidation the defendant might have had about this transition in his
life.

On June 15, 2013, at about 6:00 a.m., Gaston was at his parents' home in Baton
Rouge, moving furniture to the garage. (Gaston had arrived in Baton Rouge from
Texas the night before at about 10:30 p.m.) Several minutes later, the defendant
went into the backyard and began talking with Gaston. The defendant became upset
with something that Gaston had said. The defendant went back into the house and
went upstairs, to his bedroom. Moments later, the defendant went downstairs,
walked through the kitchen past his mother, and opened the porch door that led to
the backyard. The defendant called out “Gaston” and, without warning, shot Gaston
five times with a Glock .357 semi-automatic handgun that he owned. Gaston died
in the backyard.

The defendant called 911. When the operator transferred the call to the police, the
defendant stated that his brother started attacking him, and he had to shoot him.
When the police arrived at the house, they took the defendant into custody without
incident. Gaston was lying on the concrete driveway in the backyard. There was an
aluminum baseball bat about three or four feet away from Gaston's right hand.
Seven spent Federal Cartridge cases were scattered around the driveway. Only one
cartridge case was next to Gaston's body. Sergeant Dwayne Stroughter with the
Baton Rouge Police Department, who spoke to the defendant at the scene, testified
that the defendant told him that when he (the defendant) tried to leave, his brother
came at him with a baseball bat, so he had to shoot him.

Wayne testified that when he heard the shooting, he grabbed the bat from
underneath his bed and headed out to the backyard with it. Shocked at seeing
Gaston on the ground, Wayne thought he dropped the bat, but was not sure exactly
what he did with it.



DNA swabs were taken of the baseball bat handle. Tammy Rash, an expert in DNA

analysis, testified that the DNA profile obtained on the bat handle was a mixture of

two individuals. Wayne could not be excluded as a contributor, and the other

contributor was present at such a low concentration that a valid DNA profile could

not be obtained. Rash also testified that Gaston could be excluded as the

predominant contributor to the DNA on the bat.

The defendant gave a statement at the police station. According to the defendant,

he shot Gaston because Gaston had grabbed his head. The defendant went upstairs

to get his keys, and when he went back outside to the backyard to get in his truck,

Gaston walked “fast” toward him. The defendant saw Gaston's face and knew that

Gaston was coming to beat him up. It was at this point that the defendant shot

Gaston.

The defendant did not testify at trial."’
III. Law & Analysis?

a. Review of Claim Two is Precluded

Petitioner argues the trial court erred in allowing statements previously made to his parents
to be introduced at trial.2! He does not allege that introduction of the evidence violated any federal
law, nor was the claim presented to the state courts as involving federal law.2? Claim two involves
the evidentiary rules of Louisiana, a question of purely state law, which is not subject to federal
habeas review. “In conducting habeas review, a federal court is limited to deciding whether a

conviction violated the Constitution, laws, or treaties of the United States.”?* A federal court may

not grant habeas relief based on an alleged error in the interpretation or application of state law.2

1% State v. Hebert, 2015-1455 (La. App. 1 Cir. 4/7/16), writ denied, 2016-0834 (La. 4/24/17), 220 So. 3d 741.

2 The State concedes that the Petition is timely and does not argue that any claims are unexhausted.

2R, Doc. 1-1, pp. 10-13.

2 R. Docs. 1-1, pp. 10-11; 1-11, pp. 10-11.

B R. Doc. 12, pp. 18-19.

2428 U.S.C. § 2254(a); Estelle v. McGuire, 502 U.S. 62, 68 (1991).

25 Estelle, 502 U.S. at 68, see also Wilkerson v. Whitley, 16 F.3d 64, 67 (5th Cir. 1994) (a federal court does “not sit
as [a] super state supreme court in a habeas corpus proceeding to review errors under state law”) (citation and
quotation omitted); Swarthout v. Cooke, 562 U.S. 216, 218 (2011) (federal habeas review does not lie for errors
of state law).



Even at this Court, Hebert has not provided any indication that he would like this claim to be
analyzed under federal law. Accordingly, claim two is subject to dismissal.
b. The Claims Fail on the Substance?$
i. AEDPA

Under 28 U.S.C. § 2254(d), an application for a writ of habeas corpus shall not be granted
with respect to any claim that a state court has adjudicated on the merits unless the adjudication
has *(1) resulted in a decision that was contrary to, or involved an unreasonable application of,
clearly established F ederalv law, as determined by the Supreme Court of the United States; or (2)
resulted in a decision that was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.””’ Relief is authorized if a state court arrived at
a conclusion contrary to that reached by the Supreme Court on a question of law or if the state
court decided a case differently than the Supreme Court on materially indistinguishable facts.?®

Rélief is aiso available if the state court has identified the correct legal principle but has
unreasonably applied that principle to the facts of the petitioner’s case or has reached a decision
based on an unreasonable factual determination.?® Mere error by the state court or this Court’s

mere disagreement with the state court determination is not enough; the standard is one of objective

% Though in his Petition, Petitioner asked for a stay to allow him to exhaust additional claims (R. Doc. 1, p. 3), those
claims have, at this point, been denied on procedural grounds by the state court, and are now not subject to review on
the merits in this Court. R. Doc. 12-1, pp. 15, 17. Petitioner has also not argued for review of these claims or argued
that cause and prejudice exists, such as to render the claims reviewable.

*7 Each claim discussed in this Report was decided by a state court on the merits. Because there is a decision on the
merits by a state court, deference to that decision generally applies under the Antiterrorism and Effective Death Penalty
Act of 1996 (“AEDPA”). The deferential standards of review apply to claims adjudicated on the merits by the state
courts—the statute does not distinguish between claims fully exhausted and claims simply “adjudicated on the merits
in State court.” 28 U.S.C. § 2254(d). See Bedoya v. Tanner, No. 12-1816, 2019 WL 1245655 at *10-11 (E.D. La.

Feb. 20, 2019) (discussing AEDPA’s standards of review even though some claims were only exhausted at the state
trial court level).

% Williams v. Taylor, 529 U.S. 362, 413 (2000).
2 See Montoya v. Johnson, 226 F.3d 399, 404 (5th Cir. 2000).

5



reasonableness.’ State court determinations of underlying factual issues are presumed to be
correct, and the petitioner has the burden to rebut that presumption with clear and convincing

evidence.!

The last reasoned state court opinion regarding Petitioner’s claim one is from the
Louisiana First Circuit Court of Appeals, and for claims three, four, and five, it is the decision
from the state trial court on Petitioner’s PCR application, so the Commissioner’s recommendation
is the relevant reasoned opinion for AEDPA deference.”
ii. Claim One: Sufficiency of the Evidence

In his first assignment of erfor, Petitioner contends that mitigating factors existed, such that
he should have been convicted of a lesser offense or, alternatively, acquitted.> The applicable
legal standard, however, requires that this Court consider whether the evidence was sufficient to
prove second degree murder, which was the verdict in his case* A conviction based on
insufficient evidence cannot stand as it violates due process.>® In a federal habeas corpus
proceeding, the Supreme Court’s decision in Jacksoﬁ v. Virginia®® provides the standard for testing
the sufficiency of the evidence. The question “is whether, after viewing the evidence in the light

most favorable to the prosecution, any rational trier of fact could have found the essential elements

of the crime beyond a reasonable doubt.”®’ Further, the federal habeas court’s consideration of the

30 Jd See also Williams, 529 U.S. at 409 (“[A] federal habeas court making the ‘unreasonable application’ inquiry
should ask whether the state court’s application of clearly established federal law was objectively unreasonable™).
3128 U.S.C. §2254(e)(1).

32 Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018) (“when the last state court to decide a prisoner’s federal claim
explains its decision on the merits in a reasoned opinion...a federal habeas court simply reviews the specific reasons
given by the state court and defers to those reasons if they are reasonable.”).

3 R. Doc. 1-1, pp. 5-6.

3 Roberson v. Vannoy, No. 19-12938, 2020 WL 5538901, at *8-9 (E.D. La. Aug. 14, 2020).

3% See U.S. CONST. amend. XIV.

36 443 U.S. 307 (1979).

37 Id. at 319 (emphasis in original), citing Joknson v. Louisiana, 406 U.S. [356] at 362 {1972)].

6



sufficiency of the evidence is limited to a review of the record evidence offered at the petitioner’s

state court trial.3®

State law defines the substantive elements of the offense, and a state judicial determination
that the evidence was sufficient to establish the elements of the offense is entitled to great weight
on federal habeas review.?® The First Circuit accurately described the standard of Jackson noted
above*? and undertook a detailed analysis of the claim:

When analyzing circumstantial evidence, La. R.S. 15:438 provides that the
factfinder must be satisfied the overall evidence excludes every reasonable
hypothesis of innocence.

Second degree murder is the killing of a human being when the offender
has a specific intent to kill or to inflict great bodily harm. Guilty of manslaughter
is a proper responsive verdict for a charge of second degree murder. Louisiana
Revised Statute 14:31(A)(1) defines manslaughter as a homicide which would be
either first degree murder or second degree murder, but the offense is committed in
sudden passion or heat of blood immediately caused by provocation sufficient to
deprive an average person of his self-control and cool reflection. Provocation shall
not reduce a homicide to manslaughter if the factfinder finds that the offender's
blood had actually cooled, or that an average person’s blood would have cooled, at
the time the offense was committed. The existence of “sudden passion” and “heat
of blood” are not elements of the offense but, rather, are factors in the nature of
mitigating circumstances that may reduce the grade of homicide. Manslaughter
requires the presence of specific intent to kill or inflict great bodily harm.

Specific intent is that state of mind which exists when the circumstances
indicate that the offender actively desired the prescribed criminal consequences to
follow his act or failure to act. Such state of mind can be formed in an instant.
Specific intent need not be proven as a fact, but may be inferred from the
circumstances of the transaction and the actions of defendant. The existence of
specific intent is an ultimate legal conclusion to be resolved by the trier of fact.

$ok %

It is the defendant who must establish by a preponderance of the evidence
the mitigating factors of sudden passion or heat of blood to reduce a homicide to
manslaughter. Further, the killing committed in sudden passion or heat of blood
must be immediately caused by provocation sufficient to deprive an average person
of his self-control and cool reflection. Thus, the evidence at trial had to establish
that the provocation was such that it would have deprived an average person of his
self-control and cool reflection.

38 Ramirez v. Dretke, 398 F.3d 691, 694 (5th Cir. 2005); Knox v. Butler, 884 F.2d 849, 852 n.7 (5th Cir. 1989).
3 Dickinsonv. Cain, 211 F.3d 126, *5 (5th Cir. 2000); Hawkins v. Lynaugh, 844 F.2d 1132, 1134 (Sth Cir. 1988).
4 State v. Hebert, 15-KA-1455 (La. App. 1st Cir. 4/7/16) 2016 WL 1394242, at *2.

7



There was no testimony or physical evidence that Gaston physically
provoked the defendant in any way. The defendant did not testify at trial. Thus, the
defense did not establish the mitigating factors of sudden passion or heat of blood
during the morning of the shooting. The testimony at trial established that the
defendant appeared to have gotten angry while talking to Gaston in the backyard.
The defendant then left the scene and went back inside; he went upstairs
momentarily and came back downstairs. The defendant then walked a few feet
outside and began shooting at Gaston from a distance. Earline Hebert, the mother
of Gaston and the defendant, testified that she was in the kitchen, watching through
the bay window the defendant and Gaston talking in the backyard prior to the
shooting. It appeared they may have been arguing. According to Earline, she saw
Gaston patting the defendant’s shoulder, causing her to think that they were
“making peace.” At that moment, Earline heard the defendant say, “Don’t you ever
put your hand on me again, or I’ll shoot you.” Earline then heard Gaston reply that
the defendant would not want to do that because he would be incarcerated for the
rest of his life. The men walked away from each other, the defendant toward the
house and Gaston back toward the garage, where he had earlier been moving
furniture.

According to Earline, the defendant went upstairs, came back downstairs,
walked past her, and opened the porch door (to the backyard). The defendant was
only two or three feet outside of the door when he yelled “Gaston” and began firing
his handgun. Gaston had his back toward the defendant when the defendant began
shooting. Earline saw Gaston moving around the driveway, trying to avoid being
shot. According to Earline, Gaston was about eight to ten feet away from the
defendant and walking toward the garage when the defendant opened fire. Earline
did not see a bat or anything else in Gaston’s hands when he was being shot.

Earline’s account of the shooting was at odds with the defendant’s account
of what had occurred. Following the shooting, the defendant was brought to the
police station and provided a video statement. According to the defendant, he and
Gaston were arguing in the backyard. Gaston grabbed the defendant by the head
with both hands. This angered the defendant, causing him to go inside. The
defendant went upstairs to get his keys, not his gun. According to the defendant, he
already had his gun on his person when he was talking to Gaston in the backyard.
The defendant’s plan was to get in his truck and drive away from the scene. When
the defendant went back into the backyard, however, to get in his truck, Gaston
began walking “fast” toward him. It is at this point that the defendant repeatedly
shot Gaston. The defendant did not know if Gaston had anything in his hands, and
during his entire interview, he never mentioned or made any reference to a baseball
bat even though he had earlier told the police officer who initially detained him at
the scene that Gatson had come at him with a bat.

ok ok

When self-defense is raised as an issue by the defendant, the State has the
burden of proving, beyond a reasonable doubt, that the homicide was not
perpetrated in self-defense. A person who is the aggressor or who brings on a
difficulty cannot claim the right of self-defense unless he withdraws from the
conflict in good faith and in such a manner that his adversary knows or should know



that he desires to withdraw and discontinue the conflict. The guilty verdict of
second degree murder indicates the jury accepted the testimony of the prosecution
witnesses insofar as such testimony established that the defendant did not kill
Gaston in self-defense.

The jurors clearly did not believe the claim of self-defense. They may have
determined the aggressor doctrine applied, since the defendant escalated the
conflict by arming himself. More likely, under the facts of this case, the jury may
have determined the defendant did not reasonably believe he was in imminent
danger of losing his life or receiving great bodily harm when he shot Gaston and
did not act reasonably under the circumstances. When the defendant left the
backyard, there was no reason for him to return. He could have stayed inside or
walked out the front door and taken a walk. Instead, he went back outside to the
backyard and confronted Gaston. Moreover, even if the defendant had every right
to be in his backyard (which he did) as Gaston did, the defendant could not have
shot Gaston in the reasonable belief that he was in imminent danger of losing his
life or receiving great bodily harm. Gaston was not armed with anything and, if the
defendant's version of events is to be believed, the most Gaston did was walk
quickly toward the defendant before the defendant shot him.

Dr. Cameron Snider, who performed the autopsy on Gaston, testified that
Gaston had been shot five times. Three of the bullet wounds entered Gaston from
his back and two from the front. Gaston was shot in the front of each arm and twice
in the back of his left arm. He was also shot in his lower left back, which was the
shot that killed him. According to Dr. Snider, none of the wounds had stippling or
gunshot residue. Thus, while the distance -of the shots were indeterminate, Dr.
Snider made clear that he did not have evidence of a close or medium gunshot
range. _

Based on the testimony, a rational trier of fact could have reasonably
concluded that the killing of Gaston was not necessary to save the defendant from
the danger envisioned by La. R.S. 14:20(1) and/or that the defendant had abandoned
the role of defender and taken on the role of an aggressor and, as such, was not
entitled to claim self-defense. In finding the defendant guilty, it is clear the jury
rejected the claim of self-defense and concluded that the use of deadly force under
the particular facts of this case was neither reasonable nor necessary.

When a case involves circumstantial evidence and the jury reasonably
rejects the hypothesis of innocence presented by the defense, that hypothesis fails,
and the defendant is guilty unless there is another hypothesis which raises a
reasonable doubt. It is clear from the guilty verdict that the jury rejected the theory
that the defendant was so angry when he shot Gaston that he was deprived of his
self-control and cool reflection. Questions of provocation and time for cooling are
for the jury to determine under the standard of the average or ordinary person with
ordinary self-control. If a man unreasonably permits his impulse and passion to
obscure his judgment, he will be fully responsible for the consequences of his act.

The defendant noted in brief that an explanation for his shooting Gaston
was that he was provoked by a comment Gaston had made to him while they were
outside, although he failed to indicate either the nature or content of this alleged



comment. Mere words or gestures, no matter how insulting, will not reduce a
homicide from murder to manslaughter.

The jury heard the testimony and viewed the evidence presented at trial and
found the defendant guilty as charged. As noted, the defendant did not testify. In
the absence of internal contradiction or irreconcilable conflict with the physical
evidence, one witness’s testimony, if believed by the trier of fact, is sufficient to
support a factual conclusion. Moreover, the trier of fact is free to accept or reject,
in whole or in part, the testimony of any witness. The trier of fact’s determination
of the weight to be given evidence is not subject to appellate review. An appellate
court will not reweigh the evidence to overturn a factfinder’s determination of guilt.
We are constitutionally precluded from acting as a “thirteenth juror” in assessing
what weight to give evidence in criminal cases. The fact that the record contains
evidence which conflicts with the testimony accepted by a trier of fact does not
render the evidence accepted by the trier of fact insufficient. The guilty verdict
indicates the reasonable determination by the jury that, for whatever reason he had,
the defendant shot Gaston multiple times with the specific intent to kill him and in
the absence of the mitigating factors of manslaughter. The jury’s guilty verdict of
second degree murder was necessarily a rejection of any of the responsive verdicts,
including manslaughter.

After a thorough review of the record, we find that the evidence supports
the jury’s unanimous guilty verdict. We are convinced that viewing the evidence in
the light most favorable to the State, any rational trier of fact could have found
beyond a reasonable doubt, and to the exclusion of every reasonable hypothesis of
innocence, that the defendant was guilty of the second degree murder of Wayne
Gaston Hebert, I1.4!

The Louisiana Supreme Court then denied relief without assigning additional reasons.*

The First Circuit accurately noted the standard set forth in Jackson v. Virginia for analyzing
claims of insufficient evidence. “[A] federal court may not overturn a state couﬁ decision rejecting
a sufficiency of the evidence challenge simply because the federal court disagrees with the state
court.... Because rational people can sometimes disagree, the inevitable consequence of this
settled law_is that judges will sometimes encounter convictions that they believe to be mistaken,
but that they must nonetheless uphold.”* Moreover, as the United States Fifth Circuit Court of

Appeals has observed, “a state prisoner’s burden is especially heavy on habeas review of the

41 Srate v. Hebert,2015-1455 (La. App. 1 Cir. 4/7/16) (citations omitted).
42 State v. Hebert, No. 2016-0834 (La. 2017) 220 So0.3d 741.
4 Cavazos v. Smith, 132 S.Ct. 2,4 (2011).
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sufficiency of the evidence. The jury’s finding of facts will be overturned only when necessary to
preserve the fundamental protection of due process of law.”** Further, because the state court’s
decision applying the already deferential Jackson standard must be assessed here under the strict
and narrow standards of review mandated by the AEDPA, the standard to be applied by this Court
is in fact “twice-deferential.”*’

Petitioner was charged with and convicted of second-degree murder. Under Louisiana law,
second-degree murder is defined as “the killing of a human being ... when the offender has 2
specific intent to kill or to inflict great bodily harm.”*¢ The phrase “specific intent” is d_eﬁned as
the state of mind in which the perpetrator “actively desired the prescribéd criminal consequences
to follow his act or failure to act.”*” Asnoted by the First Circuit, under Louisiana law, intent need
not be proven directly but may be inferred from the actions of the accused and the circumstances
surrounding those actions. Specific intent to kill can be implied by the intentional use of a deadly
weapon, such as a knife or a gun.*® Petitioner has never argued that he did not, in fact, kill Gaston.
Rather, Petitioner relies on his arguments that the evidence was insufficient to demonstrate that he
had the specific intent to kill and that, even if he had the specific intent to kill, circumstances
warranted mitigation to the lesser offense of manslaughter.

The First Circuit’s review of the evidence, which relies heavily on the testimony of Earline
Hebert, is also accurate. Earline Hebert testified that Petitioner stated to her “if Gaston is coming

in this weekend, I’'m going to shoot him.”*® This statement was made one to two weeks before

4 Perez v. Cain, 529 F.3d 588, 594 (5% Cir. 2008) (quotation marks omitted).

4 Parker v. Matthews, 132 S.Ct. 2148, 2152 (2012) (“In light of this twice-deferential standard...”); see also Coleman
v. Johnson, 132 S.Ct. 2060, 2062 (2012).
4 La. R.S. § 14:1(A).

471La. R.S. § 14:10(1).

8 State v. Collins, 43 So.3d 244, 251 (La. App. 1st Cir. 2010) (citing State v. Brunet, 674 So.2d 344, 349 (La. 1996)).
“R. Doc. 12-6, p. 58.

s
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Gaston was actually murdered.>® Earline’s testimony regarding the series of events occurring on
June 15, 2013, the date the murder occurred, was, in pertinent part, as follows.

Gaston was patting Michael, just had his hand like that and a couple of times on the

shoulder, and I thought, well this is it, they are making — he’s making peace. They

are greeting each other, and then...Then I heard Michael scream, “Don’t you ever

touch me again. Don’t you ever put your hand on me again, or I’ll shoot you....”

After Michael screamed, “I’ll shoot you if you touch me again.” ... I heard Gaston

say, “Oh, Michael. You wouldn’t want to do that because you would be

incarcerated for the rest of your life.”!

Earline further testified that after that exchange, Petitioner and Gaston walked away from each
other. Afterwards, Earline testified that she “saw Michael just came down the stairs, and he walked
" by me and out the door, and he was about maybe two or three feet out the porch door to the yard,
and I heard him yell, ‘Gaston.” I saw him raise a pistol, and I heard — saw the shooting. I saw the
bullet — I mean I heard the pows and I ran down those little steps, and I ran outside.” Before
Michael went outside, “Gaston was walking toward the garage by the little the oak tree, and he
was I guess maybe 8 or 10 feet away from Michael, and he was walking toward the garage... with
his back to Michael.”>?

The foregoing evidence was clearly constitutionally sufficient to support a conviction of
second-degree murder. “Deliberately pointing and firing a deadly weapon at close range are
circumstances which will support a finding of specific intent to kill.”>* Hebert claims that his state
of mind was such that the evidence only supported a conviction of manslaughter, but that

contention is not supported by the record. It is true that Louisiana law provides that a defendant

who would otherwise be guilty of second-degree murder can be found guilty of manslaughter if

% R. Doc. 12-6, p. 59.

SR, Doc. 12-6, p. 79-80.

2R. Doc. 12-6, p. 80.

3 R. Doc. 12-6, p. 81.

54 State v. Bland, 194 S0.3d 679, 686 (La. App. 1st Cir. 2016) (citations omitted).
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“the offense is committed in sudden passion or heat of blood immediately caused by provocation
sufficient to deprive an average person of his self-control and cool reflection.”® "However,
“sudden passion” and “heat of blood” are mitigatory factors. The state does not bear the burden to -
disprove the mitigatory factors; rather, the defendant bears the burden to prove that they existed
by a preponderance of the evidence.>

As noted by the First Circuit, Petitioner did not testify, and the testimony of other
witnesses, specifically Earline Hebert, did not support Petitioner’s argument that he shot in the
heat of the moment, considering that hé left the scene, went upstairs, then returned, or the jury may
have found the evidence indicated Petitioner was the aggressor. Further, Earline testified that
when Gaston was walking to the garage, immediately before he was shot, he had nothing in his
hands.’” Therefore, a rational trier of fact could have found that the mitigatory factors were not
established by any evidence, much less the required preponderance of the evidence. In light of
that fact, as well as the fact that the evidence was clearly constitutionally sufficient to support a
conviction of second-degree murder for the reasons already explained, this contention fails.

In summary, for the reasons explained by the Louisiana First Circuit Court of Appeal, when
the evidence in this case is viewed in the light most favorable to the prosecution, it simply cannot
be said that the guilty verdict was irrational. Therefore, Petitioner cannot show that the state
courts’ decision rejecting his claims was contrary to, or involved an unreasonable application of,

clearly established federal law, as determined by the Supreme Court of the United States.

35 La. Rev, Stat. § 14:31(A)(1).

56 See, e.g., Trosclair v. Cain, No. 12-2958, 2014 WL 4374314, at *9 (E.D. La. Sep. 2, 2014) (“A defendant has the
burden of proving these mitigating factors. Thus, ... the issue to be resolved is whether any rational trier of fact,
viewing the evidence in the light most favorable to the prosecution, could have found that the mitigating factors were
not established by a preponderance of the evidence.” (quotation marks omitted)); State v. Arias-Chavarria, 49 So.3d
426, 431-32 (La. App. 5th Cir. 2010) (“the defendant is required to prove the mitigatory factors by a preponderance
of the evidence™).

57 R. Doc. 12-6, p. 83.
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Accordingly, under these doubly deferential standarcis of review, which must be applied by this
federal habeas court, relief is not warranted on this claim.
iii. Claim Three: Prosecutorial Misconduct

Petitioner alleges that the prosecutor refused to reveal evidence and facts in their possession
that was material and favorable to the defense.”® Petitioner contends that the prosecutor engaged
in misconduct by not providing emails that Petitioner, himself, had written.® He also alleges that
the prosecutor engaged in misconduct by not having further testing done on the baseball bat Gaston
had on the day he was killed and that the prosecutor contaminated the evidence by removing it
from packaging and handling it during trial without gloves.®

1. Brady Violation

Regarding the first claim of prosecutorial misconduct, Petitioner alleges that “[t]his case
presents an issue of omitted evidence...while not in a Brady sense where the defendant was not
aware of its existence or that it shows he did not commit the crime, but it was in possession of the
state, [and] it was material as far as the Petitioner’s degree of culpability....”®! However, Petitioner
proceeds to apply Brady to his claims regarding prosecutorial misconduct.®? Based on Petitioner’s
allegations, the most appropriate method by which to analyze these claims is as a Brady
prosecutorial misconduct claim, and this is, indeed, how the Commissioner at the state trial court
analyzed the claim.%

The three components or essential elements of a Brady prosecutorial misconduct claim are

as follows: “The evidence at issue must be favorable to the accused, either because it is

¥ R. Doc. 1-1, p. 12.

¥ R. Doc. 1-1, pp. 12-17
% R. Doc. I-1, pp. 17-18
81 R. Doc. 1-1, p. 12.

2 R. Doc. 1-1, pp. 16-17
& R. Doc. 16-1, pp. 13-14
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exculpatory, or because it is impeaching; that evidence must have been suppressed by the State,
either willfully or inadvertently; and prejudice must have ensued.”® Because the emails were
drafted by Petitioner himself, that evidence could not, per se, have been suppressed by the State.

After reviewing the applicable law, the Commissioner held that Petitioner had “failed to
present any facts to support that the State withheld evidence that would have made a difference in
his trial....”® The Commissioner accepted the State’s argument that Petitioner was aware the
emails existed because he created them; additionally, the jury had the opportunity to consider the
conspiracy theories diséussed in the emails due to the introduction of other evidence, so Petitioner
could not show prejudice.

This Court does not find that the state court unreasonably applied federal law in denying
Petitioner’s Brady prosecutorial misconduct claim. “All that is required of the prosecution under
Brady and its progeny is that it notify the defense of the existence of potentially exculpatory
evidence....”®” Further, Brady does not require the Government to turn over exculpatory evidence
if the defendant “knew or should have known the essential facts permitting him to take advantage
of any exculpatory evidence.”®® Because Defendant was well aware of the existence of the emails,
since he drafted them, his claim regarding the alleged Brady violation must fail.®°

2. Contamination of Evidence
Petitioner’s claim regarding the handling of the bat does not fit neatly with typical

prosecutorial misconduct claims. Generally, a claim of prosecutorial misconduct presents a mixed

8 Banks v. Dretke, 540 U.S. 668, 691 (2004) (citing Strickler v. Green, 527 U.S. 263, 281-82 (1999)).
85R. Doc. 16-1,p. 17.

%R. Doc. 16-1, p. 17. ,

87 Starns v. Andrews, 2008 WL 11490465, at *4 (M.D. La. Sept. 26, 2008).

68 Id

¢ Further, the emails, discussed infra, were not exculpatory, nor did they provide impeachment evidence.
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question of law and fact.”® Federal courts, generaﬂy, analyze prosecutorial misconduct claims in
| two steps: (1) did the prosecutor make an improper remark; and (2) if so, did the defendant suffer
prejudice.”! “The prejudice step of the inquiry sets a high bar: Improper prosecutorial comments
constitute reversible error only where the defendant’s right to a fair trial is substantially affected.””?
A claim of prosecutorial misconduct is actionable on federal habeas review only when the alleged
misconduct so infected the trial with unfairness as to make the resulting conviction a denial of due
process.”” Due process is only offended when the alleged conduct deprived the petitioner of his
right to a fair trial. A trial is fundamentally unfair if there is a reasonable probability the verdict
might have been different had the trial been properly conducted.”* Generally, habeas corpus relief
is available for prosecutorial misconduct only when the prosecutor’s conduct is so egregious in the
context of the entire trial that it renders the trial fundamentally unfair.”> The conduct must either
be so persistent and pronounced, or the evidence so insubstantial that, but for the conduct, no
conviction would have occurred.”®
Petitioner does not complain that the handling of the bat at trial rendered the trial unfair.
Rather, he alleges further testing should have been performed and takes issue with the fact that the
handling of the bat precluded post-conviction DNA testing. With respect to this claim, the
Commissioner found the allegation without merit noting as follows: “This Commissioner agrees
with the State. Petitioner’s allegations of prosecutorial misconduct are without merit and he has

failed to present any facts to support that the State withheld evidence that would have made a

7 Brazley v. Cain, 35 Fed.Appx. 390, n. 4 (5th Cir. 2002) (citing United States v. Emuegbunam, 268 F.3d 377, 403-
04 (6th Cir. 2001)).

"I Trottie v. Stephens, 720 F.3d 231, 253 (5th Cir. 2013).

2 Id. (internal quotation marks and citations omitted).

3 Darden v. Wainwright, 477 U.S. 168, 181 (1986).

" Styron v. Johnson, 262 F.3d 438, 454 (Sth Cir. 2001).

5 Darden, 477 U.S. at 181.

S Kirkpatrick v. Blackburn, 777 F.2d 272, 281 (5th Cir. 1985).
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difference in his trial or that the bat was contaminated. The DNA analyst gave a lengthy testimony
on the test results and why they were inconclusive.””” The Commissioner did not provide any
further detail regarding his denial of this claim.

% The undersigned has found no support for a claim arising from the fact that the prosecutor
did not seek further testing of the baseball bat. As noted by the Commissioner, DNA testing was
performed and was inconclusive. Regarding the inabﬂity to conduct post-conviction DNA testing,
“[t]here is no substantive due process right to post-conviction DNA testing.”’® Any right Petitioner
may have had regarding post-conviction DNA testing arises solely under Louisiana law and does
not implicate a federal constitutional issue.” Even if the handling of the bat was improper,
Petitioner has failed to demonstrate that he suffered prejudice from the alleged inability to conduct
post-conviction DNA testing on the bat. Rather, it appears impossible for Petitioner to make such
a showing of prejudice because Louisiana’s statute for post-conviction DNA testing provides for
testing only in the event “[t]hat the applicant is factually innocent of the crime for which he was

convicted,”3?

which Petitioner is admittedly not. Accordingly, Petitioner cannot demonstrate that
he suffered prejudice from the prosecutor’s handling of the baseball bat at trial.
iv. Claims Four & Five: Ineffective Assistance of Counsel
A habeas petitioner who asserts that he was provided with ineffective assistance of counsel

must meet the Strickland standard by affirmatively showing: (1) that her counsel’s performance

was “deficient”, i.e., that counsel made errors so serious that counsel was not functioning as the

"R. Doc. 16-1, pp. 17-18.

7 District Attorney’s Office for Third Judicial District v. Osborne, 557 U.S. 52, 72 (2009) (rejecting substantive due
process right of “access to state evidence so that [petitioner] can apply new DNA-testing technology that might prove
him innocent,” and holding that there is no free-standing federal constitutional right to obtain post-conviction access
to the state’s evidence for DNA testing); Emerson v. Thaler, 544 Fed. Appx. 325, atn. 1 (5th Cir. 2013).

7 Johnson v. Thaler, 2010 WL 2671575, at *3 (S.D. Tex. June 30, 2010) (citing Trevino v. Johnson, 168 F.3d 173,
180 (5th Cir. 1999) and Richards v. District Attorney’s Office, 355 Fed.Appx. 826, 826 (5th Cir. 2009) (unpublished)).
8 La. Code Crim. P. art. 926.1(B)(4).
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“counsel” guaranteed the defendant by the Sixth Amendment; and (2) that the deficient
performance prejudiced her defense, i.e., that counsel’s errors were so serious as to deprive the
defendant of a fair trial, a trial in which the result is reliable.®! The petitioner must make both
showings in order to obtain habeas relief based upon the alleged ineffective assistance of counsel.®2

“To satisfy the deficiency prong of the Strickland standard, the petitioner must demonstrate
that his counsel’s representation fell below an objective standard of réasonableness as measured
by prevailing professional standards.®® The reviewing court must indulge a strong presumption
that counse!l’s conduct fell within the wide range of reasonable professional competence and that,‘
under the circumstances, the challenged action might be considered sound trial strategy.®  This
Court, therefore, must make every effort to eliminate the distorting effects of hindsight and to
evaluate the conduct from counsel’s perspective at the time of trial.3% Great deference is given to
counsel’s exercise of professional judgmen’c.86

[f the petitioner satisfies the first prong of the Strickland test, his petition nonetheless must
affirmatively demonstrate prejudice resulting from the alleged errors.®” To satisfy the prejudice
prong of the Strickland test, it is not enough for the petitioner to show that the alleged errors had
some conceivable effect on the outcome of the proceedingb.88 Rather, the petitioner must show a
reasonable probability that, but for counsel’s alleged errors, the result of the proceeding would
have been different.®* The habeas petitionef need not show that his counsel’s alleged errors “more

likely than not” altered the outcome of the case; he must instead show a probability that the errors

81 Strickland v. Washington, 466 U.S. 668, 687 (1984).

82 1d. : '

8 See, e.g., Martinv. McCotter, 796 F.2d 813, 816 (5th-Cir. 1986).

8 See, e.g., Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Cir. 1988).

8 Martin, 796 F.2d at 817. N
8 Bridge, 838 F.2d at 773; Martin, 796 F2d at 816.

87 Earvin v. Lynaugh, 860 F.2d 623, 627 (5th Cir. 1988).

88 Strickland, 466 U.S. at 693.

8 Martin, 796 F.2d at 816.
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are “sufficient to undermine confidence in the outcome.” A habeas petitioner must “affirmatively

%1 Both the Strickland standard for ineffective assistance of

prove,” not just allege, prejudice.
counsel and the standard for federal habeas review of state court decisions under 28 U.S.C. §
2254(d)(1) are highly deferential, and when the two apply together, the review by federal courts is
“doubly deferential.”?
1. Trial Counsel

Petitioner contends that trial counsel was ineffective for failing to move the court ‘to order
further DNA analysis on the baseball bat,”® for failing to investigate,®* and failing to use the “stand
your ground defense.”® Regarding the DNA analysis, the Commissioner “agreed” with the State’s
assessment that trial counsel thoroughly cross-examined Ms. Rash regarding the DNA evidence.”®®
Trial counsel’s alleged failure in seeking additional DNA testing is analyzed under the same

standard as Petitioner’s failure to investigate claim, discussed below.’’

In assessing the
reasonableness of an afttorney’s investigation, “a court must consider not only the quantum of
evidence already known to counsel, but also whether the known evidence would lead a reasonable
attorney to investigate further.”® A habeas corpus petitioner who alleges a failure to investigate

on the part of his counsel must demonstrate with specificity what the investigation would have

revealed and how it would have changed the outcome of his trial.”® Here, there is no evidence that

9 Id. at 816-17.

%t Day v. Quarterman, 566 F.3d 527, 536 (5th Cir. 2009).

92 Knowles v. Mirzayance, 556 U.S. 111, 123 (2009).

% R. Doc. 1-1,p. 21.

%R. Doc. 1-1, p. 22.

% R. Doc: 1-1, p. 23.

%R. Doc. 16-1, p. 18.

%7 Foxworthv. Dir., TDCJ-CID, No. 09-56, 2013 WL 3013585, at *22 (E.D. Tex. June 14, 2013) (claim of ineffective
assistance of counsel for failing to obtain DNA testing “is akin to a claim of failure to investigate™).

% Wiggins v. Smith, 539 U.S. 510, 527 (2003).

%9 See Miller v. Dretke, 420 F.3d 356, 361 (5th Cir. 2005) (citing United States v. Green, 882 F.2d 999, 1003 (5th Cir.
1989)).
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additional DNA testing on the bat would have altered the outcome of Petitioner’s trial. Trial
counsel elicited testimony from Ms. Rash to the effect that the DNA found on the bat could have
been Gaston’s.!?? Indeed, based upon other evidence presented at trial, noted below, further testing
could have been more damaging to the defense because it could have preveﬁted counsel from"
presenting testimony to the effect that Gaston may have handled the baseball bat.

Detective Anders testified that he “learned that Mr. Hebert [the father] had brought the bat
down. So I wanted just to verify. We took a DNA swab from the bat.”!%" Tammy Rash, the DNA
analyst who analyzed the DNA material from the bat, testified regarding the process by which
DNA is analyzed and gave detailed testimony regarding the evidence collected from the bat.!?
She testified that “not very much DNA was present.”!%® She further testified that it appeared as
though the DNA on the bat was a mixture from two individuals: Wayne Hebert, St. could not be
excluded as a contributor, and “the other contributor was present at such a low concentration that
a valid DNA profile could not be obtained.”'® Ms. Rash also testified that the DNA profile
generated from the bat was “very complicated,”'%® and Petitioner’s trial counsel was able to elicit
an admission from Ms. Rash that it was possible that Gaston was the contributor to the minor DNA
profile on the bat.!% Further testing may have precluded this admission. A strong presumption of
reasonableness attaches to trial counsel’s decisions, such as whether to conduct more DNA
testing.!” Trial counsel’s decision to not move for further testing could have been reasonable trial

strategy, as further DNA testing may have inculpated Petitioner even more and undercut his self-

10R. Doc. 12-5,p. 172.

10 R, Doc. 12-4, p. 178.

2R, Doc. 12-5, pp. 94~

193 R Doc. 12-5, p. 120.

104 R Doc. 12-5, pp. 121, 158.

195 R. Doe. 12-5, p. 143-44.

16 R. Doc. 12-5, p. 172.

07 Wright v. United States, No. 15-191, 2023 WL 5158052, at *3 (N.D. Tex. Aug. 9, 2023).
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defense argument.'® Accordingly, counsel was not ineffective for failing to request additional
DNA testing, and Petitioner cannot demonstrate prejudice arising from the lack of additional DNA
testing.!® Accordingly, the Commissioner’s conclusion regarding this claim is not unreasonable.

The same standard noted above applies to Petitioner’s claim regarding his trial counsel’s
failure to investigate. Petitioner alleges trial counsel was “ineffective when he failed to investigate
his client’s version of the case and obtain copies of his emails.”!!? Petitioner alleges that the emails
would have shown that the victim had a motive to attack Petitioner and would have contradicted
testimony elicited by the prosecutor to the effect that Petitioner made up information regarding his
family in order to “get his parents arrested so that he could have their house.”!'! The emails
Petitioner contends should have been introduced are in the record before the Court.!?

The emails include allegations that Petitior;er’s father was involved in the assassination of
John F. Kennedy and questions whether the information has been covered up.'"* The emails also
allege Petitioner’s father, as well as other relatives, are “hardcore Republicans;” that Petitioner is
a Democrat; and that Petitioner’s father “hates Democrats” and “hates black people.”'!* The

- emails go on to allege further criminal conspiracies against Petitioner’s family, such as being

198 1d.; Skinner v. Quarterman, 528 F.3d 336, 341-42 (5th Cir. 2008 (counsel was not ineffective for failing to secure
DNA test where additional DNA test might undercut a primary defense argument and potentially incriminate the
defendant); Foxworth v. Director, TDCJ-CID, No. 09-56, 2013 WL 3013585, at *22-23 (E.D. Tex. June 14, 2013)
(counsel's alleged error in not obtaining DNA test involved strategic decision that did not rise to level of viable Sixth
Amendment claim).

199 Williams v. Hines, No. 11-1511, 2013 WL 5960673, at *20 (E.D. La. Nov. 6, 2013) (finding petitioner failed to
prove prejudice under Strickland, noting “[a]lthough petitioner claims additional DNA testing should have been
performed, such a claim is purely speculative,” as petitioner “fails to show that additional testing would have yielded
favorable, exculpatory evidence for him to use at trial”’); Napper v. Thaler, No. 10-3550, 10-3551, 2012 WL 1965679,
at *49 (S.D. Tex. May 31, 2012) (“It follows that petitioner does not establish actual prejudice as the resuit of his
counsel’s failure to hire a DNA expert or to pursue additional DNA testing.”); Evans v. Cockrell, 285 F.3d 370, 377
(5th Cir.2002) (Petitioner has the burden to show “what results the scientific tests would have yielded” and that those
results would have been favorable to him).

10 R Doc. 1-1, p. 22.

H1R, Doc. 1-1, p. 22.

12 See R. Doc. 1-3.

113 See R. Doc. 1-3, pp. 1-2.

H4R. Doc. 1-3, p. 2.
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complicit in “acts by other Republicans that are serious federal offenses including drug trafficking,
violations of RICO....”''5 One email is directed to President Barack Obama and Senators
Elizabeth Warren, Tammy Baldwin, and Mary Landrieu in which Petitioner states that, because
he supported their campaigns, he “expect[s] [their] help now.”!!® Petitioner states in an email that
he confronted his adopted father regarding whether he was questioned by anyone regarding the
assassination and “word got to” his adopted brother and sister, and within a year, he was getting
divorced, and, essentially, losing everything.!!” Petitioner appears to blame his family, including
Gaston, for his life falling apart. He goes on to allege that various attorneys, “all Republican Party
members[,]...were setting [him] up to either get arrested or killed”'!® and that his daughter’s death
was not “an accident but an intentional act designed to harm me and kill her.”!! Petitioner also
alleges that “every Republican I have named here are at the very least guilty of a hate crime against
me for political reasons as I am a registered Democrat.”’?® The email where these allegations
appear was forwarded numerous times with Petitioner noting “I am expecting a reply.”!?! He also
includes other information in some of the forwarded emails, such as “[t]he last time I went public
with this story the Republicans countered with the Monica Lewinsky Affair in 1998. They will not
be so lucky this time.”!??

Petitioner’s counsel clearly attempted, throughout trial, to exclude particular pieces of
evidence related to Petitioner’s conspifacy théories regarding his family, as well as his allegation

that he was an informant, as his attorney found Petitioner’s theories regarding his family to be

H5R. Doc. 1-3, p. 3.
18R, Doc. 1-3, p. 3.
7R, Doc. 1-3, p. 4.
18R, Doc. 1-3, p. 4.
9 R, Doc. 1-3,p. 6.
120 R. Doc. 1-3, p. 6.
2IR. Doc. 1-3, p. 23.
12 R. Doc. 1-3, p. 28.
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prejudicial, and thus, counsel tried to keep this information away from the jury.!? It appears to
have been a strategic choice. Sérategic choices by counsel “are virtually unchallengeable.”'** This
strategic choice was reasonable considering tﬁe fanciful nature of the emails and the fact that the
emails were sent in the month leading up to the shooting of Gaston and, as such, very possibly
could have been more damaging than helpful to Petitioner.!?

Regarding Petitioner’s last particular claim of ineffective assistance of counsel, that
counsel was ineffective for failing to raise a stand-your-ground defense,'* such a claim also must
fail because trial counsel clearly attempted to elicit testimony throughout trial to delmonstrate that
Petitioner was acting in self-defense/standing his ground when he shot his brother. 127 For example,
he questioned Sergeant Stroughter and elicited testimony that Petitioner “said him and his brother
had been arguing all night, he was trying to leave that morning, and his brother came at him with
a bat, so he had to shoot him.”'?® Trial counsel also put on testimony to indicate that Gaston may
have transported a gun with him from Texas to Louisiana.'” As noted by the First Circuit, with
respect to the sufficiency of the evidence claim, the jury simply did not buy the self-defense
argument—that does not render counsel ineffective. Defense counsel clearly tried to call into
question thé father’s testimony that he had walked outside with the bat and prompted testimony
that indicated it was possible that Gaston was wielding a bat when he was shot, as indicated by the

discussion regarding DNA testimony above.'*

/

123 See, e.g., R. Docs. 12-4, pp. 84-85; 12-6, pp. 113-115.

124 Neal v. Vannoy, -- F.4% -, 2023 WL 5425588, at *11 (5th Cir. 2023) (quoting Strickland, 466 U.S. at 690).
125 See R. Doc. 1-3.

126 R. Doc. 1-2, p. 67.

127 See, e.g., R. Doc. 12-4, pp. 104-105.

122 R, Doc. 12-6, p. 131. '

129 R. Doc. 12-6, p. 150.

130 See, e.g., R. Doc. 12-5, pp. 8-11.
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The Court also notes that trial counsel was clearly well prepared for trial, and a review of
the transcript does not reveal that trial counsel was ineffective. Trial counsel vociferously objected
and made apt arguments for his client throughout trial.1*!  Counsel was also clearly very well
prepared for cross-examination of witnesses.'3? Further, considering the emotional and convincing
testimony of the mother, along with the other evidence, Petitioner cannot demonstrate that he was
prejudiced by any alleged shortcoming of his counsel because the evidence of his guilt, overall,
was convincing. Accordingly, Petitioner’s claims regarding ineffectiveness of trial counsel fail.

2. Appellate Counsel

Finally, Petitioner argues that appellate counsel was ineffective for not raising claims raised
in this Petition.!** As discussed in this Report, none of Petitioner’s claims are meritorious. It
necessarily follows appellate counsel’s assistance was not deficient, and Petitioner was not
prejudiced because his appellate counsel did not raise meritless claims on appeal. Thus, this claim
is also without merit.

V. CERTIFICATE OF APPEALABILITY

Should Petitioner seek to appeal, a certificate of appealability should be denied. An appeal
may not be taken to the court of appeals from a final order in a habeas corpus proceeding “unless
a circuit justice or judge issues a certificate of appealability.”’**  Although Petitioner has not yet
filed a Notice of Appeal, the Court may address whether he would be entitled to a certificate of
appealability.1®* A certificate of appealability may issue only if a habeas petitioner has made a

substantial showing of the denial of a constitutional right.!*® In cases where the Court has rejected

1 See, e.g., R. Doc. 12-5, pp. 33-35, 37, 105.

132 See, e.g., R. Doc. 12-5, pp. 165-170.

133 R. Doc. 1-2, p. 69.

13428 U.S.C. § 2253(c)(1)(A).

135 See Alexander v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000).
136 28 U.S.C. § 2253(c)(2).

24



a petitioner’s constitutional claims on procedural grounds, a petitioner must demonstrate that
“jurists of reason would find it debatable whether the petition states a valid claim of a denial of
constitutional right and that jurists of reason would find it debatable whether the district court was
correct in its procedural ruling.”'®” In cases where the Court has rejected a petitioner’s
constitutional claims on substantive grounds, a petitioner must demonstrate that “jurists of reason
could disagree with the district court’s resolution of his constitutional claims or that jurists could
conclude the issues presented are adequate to deserve encouragement to proceed further.”'*® Here,
reasonable jurists would not debate the denial of Petitioner’s habeas application or the correctness
of the rulings. Accordingly, if Pvetitioner seeks to pursue an appeal in this case, a certificate of
appealability should be denied.
VI. RECOMMENDATION

IT IS RECOMMENDED that the Petition for Writ of Habeas Corpus by a Prisoner in
State Custody, filed by Petitioner Michael Hebert, be DENIED and that this proceeding be
DISMISSED WITH PREJUDICE. Petitioner’s claim regarding allowing statements made to his
parents to be introduced at trial were not presented as based on federal law gréﬁnds in the state
court or in this Court and so those claims are not subject to federal habeas review. While
Petitioner’s remaining claims are properly before this Court, he has failed to show that the state
courts’ decisions denying those claims were contrary to, or involved an unreasonable application
of, federal law or involved unreasonable fact determinations, such that he cannot meet the

applicable standard for habeas relief.

137 Ruiz v. Quarterman, 460 F.3d 638, 642 (5th Cir. 2006).
138 Pippin v. Dretke, 434 F.3d 782, 787 (5th Cir. 2005), quoting Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).
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IT IS FURTHER RECOMMENDED that, if Petitioner seeks to pursue an appeal in
this case, a certificate of appealability be denied.

Signed in Baton Rouge, Louisiana, on September 13, 2023,

S e

SCOTT D. JOHNSON
UNITED STATES MAGISTRATE JUDGE
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Opinion
'HOLDRIDGE, J.

*1 The defendant, Michael Hebert, was charged by grand jury indictment with second
degree murder, a violation of La. R.S. 14:30.1. He pled not guilty and, following a jury tria,
was found guilty as charged. He was sentenced to life imprisonment at hard labor without
benefit of parole, probation, or suspension of sentence. The defendant now appeals,
designating two assignments of error. We affirm the conviction and sentence.

FACTS
The defendant, who was in his early fifties, lived at home with his parents, Wayne Hebert,
Sr., and Earline Hebert. They lived on Chateau Drive in the Broadmoor area of Baton
Rouge. Wayne and Earline also had a son and daughter who lived in Texas, Wayne Gaston
Hebert, Il, (Gaston) and Melanie Sanders. In 2013, Wayne and Earline put their home on
the market to sell, because they planned on moving to Texas to be near Melanie and
Gaston. The defendant was upset that his parents were moving. The defendant did not have
a job and relied on his parents for financial support. The defendant was estranged from his
father. When Wayne and Earline showed the defendant a three-bedroom house that they
would purchase for him when they moved to Texas, the defendant told them he did not want
the house because the shed in the backyard was too small. To prepare their home to be
shown by a realtor, Wayne and Earline had to clear the house of many items and furniture.
Gaston agreed that he would drive in from Texas to help out his parents with moving the
furniture out of the house and into the garage. Gaston and Earline had also briefly discussed
that Gaston should talk with the defendant about the move to help altay any trepidation the
defendant might have had about this transition in his life.

On June 15, 2013, at about 6:00 a.m., Gaston was at his parents’ home in Baton Rouge,
moving furniture to the garage. (Gaston had arrived in Baton Rouge from Texas the night
before at about 10:30 p.m.) Several minutes later, the defendant went into the backyard and
began talking with Gaston. The defendant became upset with something that Gaston had
said. The defendant went back into the house and went upstairs, to his bedroom. Moments

later, the defendant went downstairs, walked through the kitchen past his mother, and ' —""—APPENDIX'_"

opened the porch door that led to the backyard. The defendant called out "Gaston” and,




without warning, shot Gaston five ti..._s with a Glock .357 semi-automatic handgun that he
owned. Gaston died in the backyard.

The defendant called 911. When the operator transferred the call to the police, the
defendant stated that his brother started attacking him, and he had to shoot him. When the
police arrived at the house, they took the defendant into custody without incident. Gaston
was lying on the concrete driveway in the backyard. There was an aluminum baseball bat
about three or four feet away from Gaston's right hand. Seven spent Federal Cartridge
cases were scattered around the driveway. Only one cartridge case was next to Gaston's
body. Sergeant Dwayne Stroughter with the Baton Rouge Police Department, who spoke to
the defendant at the scene, testified that the defendant told him that when he (the

defendant) tried to leave, his brother came at him with a baseball bat, so he had to shoot
him.

*2 Wayne testified ! that when he heard the shooting, he grabbed the bat from underneath
his bed and headed out to the backyard with it. Shocked at seeing Gaston on the ground,
Wayne thought he dropped the bat, but was not sure exactly what he did with it.

DNA swabs were taken of the baseball bat handle. Tammy Rash, an expert in DNA analysis,
testified that the DNA profile obtained on the bat handle was a mixture of two individuals.
Wayne could not be excluded as a contributor, and the other contributor was present at such
a low concentration that a valid DNA profile could not be obtained. Rash also testified that
Gaston could be excluded as the predominant contributor to the DNA on the bat.

The defendant gave a statement at the police station. According to the defendant, he shot
Gaston because Gaston had grabbed his head. The defendant went upstairs to get his keys,
and when he went back outside to the backyard to get in his truck, Gaston walked “fast”
toward him. The defendant saw Gaston's face and knew that Gaston was coming to beat
him up. It was at this point that the defendant shot Gaston.

The defendant did not testify at trial.

ASSIGNMENT OF ERROR NO. 1
In this assignment of error, the defendant argues that the evidence was insufficient to
support the conviction for second degree murder. Specifically, the defendant contends he is
guilty of manslaughter because of the presence of the mitigating factors of sudden passion
or heat of blood at the time of the killing. in the alternative, the defendant contends that he
acted in self-defense.

A conviction based on insufficient evidence cannot stand as it violates Due Process. See
U.S. Const. amend. X1V, La. Const. art. I, § 2. The standard of review for the sufficiency of
the evidence to uphold a conviction is whether or not, viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt. Jackson v. Virginia, 443 U .S. 307, 319,
99 S.Ct. 2781, 2789, 61 L.Ed.2d 560 (1979). See La.Code Crim. P. art. 821(B); State v.
Ordodi, 2006-0207 (La.11/29/06), 946 So.2d 654, 660; State v. Mussall, 523 So.2d 1305,
1308-09 (La.1988). The Jackson standard of review, incorporated in Article 821, is an
objective standard for testing the overall evidence, both direct and circumstantial, for
reasonable doubt. When analyzing circumstantial evidence, La. R.S. 15:438 provides that
the factfinder must be satisfied the overall evidence excludes every reasonable hypothesis
of innocence. See State v. Patorno, 2001-2585 (La.App. 1st Cir.6/21/02), 822 So.2d 141,
144.

Second degree murder is the killing of a human being when the offender has a specific
intent to kill or to inflict great bodily harm. La. R.S. 14:30.1(A)}(1). Guilty of mansiaughter is a
proper responsive verdict for a charge of second degree murder. La.Code Crim. P. art.
814(A)(3). Louisiana Revised Statute 14:31(A)(1) defines manslaughter as a homicide which
would be either first degree murder or second degree murder, but the offense is committed
in sudden passion or heat of blood immediately caused by provocation sufficient to deprive
an average person of his self-control and cool reflection. Provocation shall not reduce a
homicide to manslaughter if the factfinder finds that the offender's blood had actually cooled,
or that an average person's blood would have cooled, at the time the offense was
committed. The existence of “sudden passion” and “heat of blood” are not elements of the
offense but, rather, are factors in the nature of mitigating circumstances that may reduce the
grade of homicide. State v. Maddox, 522 So0.2d 579, 582 (La.App. 1st Cir.1988).
Manslaughter requires the presence of specific intent to kill or inflict great bodily harm. See
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State v. Hilburn, 512 S0.2d 497, & ca App. 1st Cir), writ denied, 515 So0.2d 444
(La.1987).

*3 Specific intent is that state of mind which exists when the circumstances indicate that the
offender actively desired the prescribed criminal consequences to follow his act or failure to
act. La. R.S. 14:10(1). Such state of mind can be formed in an instant. State v. Cousan,
94-2503 (La.11/25/96), 684 So.2d 382, 390. Specific intent need not be proven as a fact,
but may be inferred from the circumstances of the transaction and the actions of defendant.
State v. Graham, 420 So.2d 1126, 1127(La.). The existence of specific intent is an ultimate
legal conclusion to be resclved by the trier of fact. State v. McCue, 484 So.2d 889, 892
(La.App. 1st Cir.1986).

In his brief, the defendant does not deny that he shot and killed his brother, Gaston. The
defendant suggests, however, that the State's claim that he had the specific intent to kill his
brother "is totally false." According to the defendant, something (unidentified) that Gaston
told him while they were in the backyard talking “triggered a rage inside” of the defendant
that culminated in the shooting. The defendant further asserts there was not a significant
amount of time between his being angered and the shooting. It was “this surge of anger,” the
defendant contends, that caused him “to run inside his parents' home, arm himself with a
firearm, and shoot his brother.” Thus, according to the defendant, since he lost his self-
control, he did not have the specific intent to kill or harm his brother.

Itis the defendant who must establish by a preponderance of the evidence the mitigating
factors of sudden passion or heat of blood to reduce a homicide to mansfaughter. See State
ex rel. Lawrence v. Smith, 571 S0.2d 133, 136 (La.1990); State v. LeBoeuf 2006-0153
(La.App. 1st Cir.9/15/06), 943 So.2d 1134, 1138, writ denied, 2006-2621 (La.8/15/07), 961
S0.2d 1158. See also Patterson v. New York, 432 U.S. 197, 97 $.Ct. 2319, 53 L.Ed.2d 281
(1977). Further, the killing committed in sudden passion or heat of blood must be
immediately caused by provocation sufficient to deprive an average person of his self-
control and cool reflection. Thus, the evidence at trial had to establish that the provocation
was such that it would have deprived an average person of his self-control and cool
reflection.

There was no testimony or physical evidence that Gaston physically provoked the defendant
in any way. The defendant did not testify at trial. Thus, the defense did not establish the
mitigating factors of sudden passion or heat of blood during the morning of the shooting.
The testimony at trial established that the defendant appeared to have gotten angry while
talking to Gaston in the backyard. The defendant then left the scene and went back inside;
he went upstairs momentarily and came back downstairs. The defendant then walked a few
feet outside and began shooting at Gaston from a distance. Earline Hebert, the mother of
Gaston and the defendant, testified that she was in the kitchen, watching through the bay
window the defendant and Gaston talking in the backyard prior to the shooting. It appeared
they may have been arguing. According to Earline, she saw Gaston patting the defendant's
shoulder, causing her to think that they were “making peace.” At that moment, Earline heard
the defendant say, “Don't you ever put your hand on me again, or I'll shoot you.” Earline then
heard Gaston reply that the defendant would not want to do that because he would be
incarcerated for the rest of his life. The men walked away from each other, the defendant
toward the house and Gaston back toward the garage, where he had earlier been moving
furniture.

*4 According to Earline, the defendant went upstairs, came back downstairs, walked past
her, and opened the porch door (to the backyard). The defendant was only two or three feet
outside of the door when he yelled “Gaston” and began firing his handgun. Gaston had his
back toward the defendant when the defendant began shooting. Earline saw Gaston moving
around the driveway, trying to avoid being shot. According to Earline, Gaston was about
eight to ten feet away from the defendant and walking toward the garage when the
defendant opened fire. Earline did not see a bat or anything else in Gaston's hands when he
was being shot.

Earline's account of the shooting was at odds with the defendant's account of what had
occurred. Following the shooting, the defendant was brought to the police station and
provided a video statement. According to the defendant, he and Gaston were arguing in the
backyard. Gaston grabbed the defendant by the head with both hands. This angered the
defendant, causing him to go inside. The defendant went upstairs to get his keys, not his
gun. According to the defendant, he already had his gun on his person when he was talking
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to Gaston in the backyard. The detc..want's plan was to get in his truck and drive away from
the scene. When the defendant went back into the backyard, however, to get in his truck,
Gaston began walking “fast” toward him. It is at this point that the defendant repeatedly shot
Gaston. The defendant did not know if Gaston had anything in his hands, and during his
entire interview, he never mentioned or made any reference to a baseball bat even though
he had earlier told the police officer who initially detained him at the scene that Gatson had
come at him with a bat. ’

While the defendant confined his argument to manslaughter, he does suggest in brief that
“the only explanation for [his} behavior is that either he was provoked by a comment Gaston
made to him while they were standing outside of their parents’ home or [he] felt an urgent
need to defend himself against Gaston who purposefully armed himself before arriving to
Baton Rouge." Moreover, in the “Issues For Review” and "Summary of Argument” sections
of the defendant's brief, he suggests the shooting was, in the alternative, self-defense.

When self-defense is raised as an issue by the defendant, the State has the burden of
proving, beyond a reasonable doubt, that the homicide was not perpetrated in self-defense.
See State v. Spears, 504 So.2d 974, 978 (La.App. 1st Cir), writ denied, 507 So.2d 225
(La.1887). A person who is the aggressor or who brings on a difficulty cannot claim the right
of self-defense unless he withdraws from the conflict in good faith and in such a manner that
his adversary knows or should know that he desires to withdraw and discontinue the conflict.
La. R.S. 14:21. The guilty verdict of second degree murder indicates the jury accepted the
testimony of the prosecution witnesses insofar as such testimony established that the
defendant did not kill Gaston in self-defense. See Spears, 504 So.2d at 978.

*5 The jurors clearly did not believe the claim of self-defense. They may have determined
the aggressor doctrine applied, since the defendant escalated the conflict by arming himself.
See State v. Loston, 2003-0977 (La.App. 1st Cir.2/23/04), 874 So0.2d 197, 205, writ denied.
2004-0782 (.a.9/24/04), 882 So.2d 1167. More likely, under the facts of this case, the jury
may have determined the defendant did not reasonably believe he was in imminent danger
of losing his life or receiving great bodily harm when he shot Gaston and did not act
reasonably under the circumstances. See Loston, 874 So.2d at 205. When the defendant
left the backyard, there was no reason for him to return. He could have stayed inside or
walked out the front door and taken a walk. Instead, he went back outside to the backyard
and confronted Gaston. Moreover, even if the defendant had every right to be in his
backyard (which he did) as Gaston did, the defendant could not have shot Gaston in the
reasonable belief that he was in imminent danger of losing his life or receiving great bodily
harm. Gaston was not armed with anything and, if the defendant's version of events is to be
believed, the most Gaston did was walk quickly toward the defendant before the defendant
shot him.

Dr. Cameron Snider, who performed the autopsy on Gaston, testified that Gaston had been
shot five times. Three of the bullet wounds entered Gaston from his back and two from the
front. Gaston was shot in the front of each arm and twice in the back of his left arm. He was
also shot in his lower left back, which was the shot that killed him. According to Dr. Snider,
none of the wounds had stippling or gunshot residue. Thus, while the distance of the shots
were indeterminate, Dr. Snider made clear that he did not have evidence of a close or
medium gunshot range.

Based on the testimony, a rational trier of fact could have reasonably concluded that the
killing of Gaston was not necessary to save the defendant from the danger envisioned by
La. R.S. 14:20(1) and/or that the defendant had abandoned the role of defender and taken
on the role of an aggressor and, as such, was not entitled to claim self-defense. See La.
R.S. 14:21; State v. Bates, 95-1513 (La.App. 1st Cir.11/8/96), 683 S0.2d 1370, 1377. In
finding the defendant guilfy, it is clear the jury rejected the claim of self-defense and
concluded that the use of deadly force under the particular facts of this case was neither
reasonable nor necessary.

When a case involves circumstantial evidence and the jury reasonably rejects the
hypothesis of innocence presented by the defense, that hypothesis fails, and the defendant
is guilty unless there is another hypothesis which raises a reasonable doubt. See State v.
Moten, 510 So.2d 55, 61 (La.App. 1st Cir.), writ denied, 514 So.2d 126 (La.1987). Itis clear
from the guilty verdict that the jury rejected the theory that the defendant was so angry when
he shot Gaston that he was deprived of his self-control and cool reflection. Questions of
provocation and time for cooling are for the jury to determine under the standard of the
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average or ordinary person with ore.. .ry self-control. If a man unreasonably permits his
impulse and passion to obscure his judgment, he will be fully responsible for the
consequences of his act. State v. Leger, 2005-0011 (La.7/10/06), 936 S0.2d 108, 171, cert.
denied, 549 U.8. 1221, 127 S.Ct. 1279, 167 L.Ed.2d 100 (2007).

*6 The defendant noted in brief that an explanation for his shooting Gaston was that he was
provoked by a comment Gaston had made to him while they were outside, although he
failed to indicate either the nature or content of this alleged comment. Mere words or
gestures, no matter how insulting, will not reduce a homicide from murder to manslaughter.
State v. Mitchell, 38,202 (La.App. 2nd Cir.12/15/04), 889 So.2d 1257, 1263, writ denied,
2005-0132 (La.4/29/05), 901 So.2d 1063. See State v. Charles, 2000-1611 (La.App. 3rd
Cir.5/9/01), 787 So.2d 516, 519, writ denied, 2001-1554 (La.4/19/02), 813 S0.2d 420 (an
argument alone will not be sufficient provocation to reduce murder charge to manslaughter).
See also State v. Tran, 98-2812 (La.App. 1st Cir.11/5/99), 743 So0.2d 1275, 1292, writ
denied, 99-3380 (La.5/26/00), 762 So.2d 1101, State v. Hamilton, 99-523 (La.App. 3rd
Cir.11/3/99), 747 So.2d 164, 169; State v. Thorne, 93-859 (La.App. 5th Cir.2/23/94), 633
So.2d 773, 777-78; State v. Quinn, 526 S0.2d 322, 323-24 (La. App. 4th Cir.1988), writ
denied, 538 S0.2d 586 (La.1989).

The jury heard the testimony and viewed the evidence presented at trial and found the
defendant guilty as charged. As noted, the defendant did not testify. in the absence of
internal contradiction or irreconcilable conflict with the physical evidence, one witness's
testimony, if believed by the trier of fact, is sufficient to support a factual conclusion. State v.
Higgins, 2003-1980 (La.4/1/05), 898 So.2d 1219, 1228, cert. denied, 546 U.S. 883, 126
S.Ct. 182, 163 L.Ed.2d 187 (2005). Moreover, the trier of fact is free to accept or reject, in
whole or in part, the testimony of any witness. The trier of fact's determination of the weight
to be given evidence is not subject to appellate review. An appeliate court will not reweigh
the evidence to overturn a factfinder's determination of guilt. State v. Taylor, 97-2261
(La.App. 1st Cir.9/25/98), 721 So.2d 929, 932. We are constitutionally precluded from acting
as a “thirteenth juror” in assessing what weight to give evidence in criminal cases. See State
v. Mitchell. 99-3342 (La.10/17/00), 772 So.2d 78, 83. The fact that the record contains
evidence which confiicts with the testimony accepted by a trier of fact does not render the
evidence accepted by the trier of fact insufficient. State v. Quinn, 479 So.2d 592, 596
(La.App. 1st Cir.1985). The guilty verdict indicates the reasonable determination by the jury
that, for whatever reason he had, the defendant shot Gaston multiple times with the specific
intent to kill him and in the absence of the mitigating factors of manslaughter. See State v.
Delco, 20060504 (La.App. 1st Cir.9/15/06), 943 So.2d 1143, 1149-51, wrnit denied,
2006-2636 (La.8/15/07), 961 So0.2d 1160. See also State v. Robinson, 2002-1868
(La.4/14/04), 874 So.2d 66, 74, cert. denied, 543 U.S. 1023, 125 S.Ct. 658, 160 L.Ed.2d 499
(2004) (deliberately pointing and firing a deadly weapon at close range indicates specific
intent to kill). The jury’s guilty verdict of second degree murder was necessarily a rejection of
any of the responsive verdicts, including manslaughter. See L.a.Code Crim. P. arl. 814(A)3);
State v. Leon, 93-2511 (La.6/3/94), 638 S0.2d 220, 222 (per curiam).

*7 After a thorough review of the record, we find that the evidence supports the jury's
unanimous guilty verdict. We are convinced that viewing the evidence in the light most
favorable to the State, any rational trier of fact could have found beyond a reasonable doubt,
and to the exclusion of every reasonable hypothesis of innocence, that the defendant was
guilty of the second degree murder of Wayne Gaston Hebert, |l. See State v. Calloway.
2007-2306 (La.1/21/09), 1 So0.3d 417, 418 (per curiam).

While not dispositive of the findings before us, we feel it necessary to address an issue that
has apparently confused defendants and appellate counsel, alike, for some time. The
defendant notes more than once in his brief that, while he may have committed
manslaughter, he did not have the specific intent to kill Gaston. For example, the defendant
asserts that he "did not possess the ability to maintain his self[-]Jcontro! or cool reflection
when he shot his brother”; or “Gaston's statement triggered a rage inside of [him] that
culminated into this shooting.” Thus, according to the defendant, “he did not have the
specific intent to kill or harm his brother.” “Heat of blood” manslaughter, or manslaughter
under La. R.S. 14:31(A)(1) is a specific intent killing. As noted above, the culpable state of
mind required for manslaughter under subsection (A)(1) as an element of the offense is the
specific intent to kill or inflict great bodily harm. “Heat of blood” or “sudden passion” do not
negate the intent to kill. These are not elements of the offense, but only factors in the nature
of mitigating circumstances that may reduce the grade of homicide. See Stafe v. Tompkins,
403 So.2d 644, 647-48 (La.1981). It is only that type of manslaughter known as felony-
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manslaughter, or any manslaught. .ccurring during the commission of an intentional
misdemeanor directly affecting the person, that does not require the specific intent to kil! or

cause great bodily harm. See La. R.S. 14:31(A)(2)(a). 2
This assignment of error is without merit.

ASSIGNMENT OF ERROR NO. 2
In his second assignment of error, the defendant argues the trial court erred in ailowing
“Other Crimes Evidence/Bad Acts” at trial. Specifically, the defendant contends that various
off-handed statements he made to his parents showed only that he was a bad person and
prejudiced the jury.

Louisiana Code of Evidence article 404(B)(1) provides:

Except as provided in Article 412, evidence of other crimes, wrongs, or acts
is not admissible to prove the character of a person in order to show that he
acted in conformity therewith. it may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, absence of mistake or accident, provided that upon
request by the accused, the prosecution in a criminal case shall provide
reasonable notice in advance of trial, of the nature of any such evidence it
intends to introduce at trial for such purposes, or when it relates to conduct
that constitutes an integral part of the act or transaction that is the subject of
the present proceeding.

“8 Generally, evidence of criminal offenses other than the offense being tried is inadmissible
as substantive evidence because of the substantial risk of grave prejudice to the defendant.
In order to avoid the unfair inference that a defendant committed a particular crime simply
because he is a person of criminal character, other crimes evidence is inadmissible unless it
has an independent relevancy besides simply showing a criminal disposition. See State v.
Rose, 2006-0402 (La.2/22/07), 949 So.2d 1236, 1243. The trial court's ruling on the
admissibility of other crimes or prior acts evidence will not be overturned absent an abuse of
discretion. See State v. Galliano, 2002-2849 (La.1/10/03), 839 So.2d 932, 934 (per curiam).

Relevant evidence is evidence having any tendency to make the existence of any fact that is
of consequence to the determination of the action more probable or less probable than it
would be without the evidence. La.Code Evid. art. 401. All relevant evidence is admissible
except as otherwise provided by positive law. Evidence which is not relevant is not
admissible. La.Code Evid. art. 402. Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice, confusion of
the issues, misieading the jury, or by considerations of undue delay, or waste of time.
La.Code Evid. art. 403.

The defendant in brief does not address any of the specific statements allowed at trial that
prejudiced his defense. At a pretrial Prieur hearing, the State sought to introduce certain
comments the defendant had made to his parents before Gaston went to Baton Rouge in
order to show the defendant's state of mind. In one instance, when the defendant found a
pie in the refrigerator, a kind that only Gaston ate, the defendant told his mother that if
Gaston came to town, he was going to kill Gaston. According to the defendant's sister,
Melanie Sanders, her mother told her the defendant would remark or sing a song around the
house wishing that his parents were dead. The trial court ruled that this "bad acts” evidence
would be aliowed at trial. At trial, references to these incidents were introduced into
evidence through various witnesses.

The trial court's ruling on the admissibility of other crimes or prior acts evidence will not be
overturned absent an abuse of discretion. See Galliano, 839 So.2d at 934. We find no
abuse of discretion in the trial court's rulting. These statements were relevant for state of
mind. Testimony at trial established that the fifty-one-year-old defendant had been living at
home with his parents for most of his life. When his parents put the house up for sale to
move to Texas to be with Gaston and their daughter, the defendant became upset and
estranged from his family. When Gaston came to Baton Rouge to help his parents move and
to talk to the defendant about moving out, it is apparent the defendant became especially
unsettled.
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*9 These statements made by the  :ndant showed the frame of mind the defendant was
in at the time the house was being prepared for the realtor's showing and when he shot
Gaston. See State v, Taylor. 20011638 (La.1/14/03), 838 So.2d 728, 746, cert. denied, 540
U.S. 1103, 124 S.Ct. 1036, 157 L.Ed.2d 888 (2004) (the defendant's “bad thoughts"
evidence that he wanted to kil somebody allowed into evidence because the statements
constituted direct assertions of the defendant's state of mind and were relevant to the
defendant's motive and intent); La.Code Evid. art. 803(3) (hearsay exception for statements
of then existing state of mind offered to prove the defendant's future acts). See also State v.
Miller, 98-0301 (La2.9/9/98), 718 So.2d 960, 966-67; State v. Adams, 2004—0482 (La.App.

1st Cir.10/29/04), 897 So.2d 629, 632-33, writ denied, 2005-0497 (La.1/9/08), 918 So.2d
1029.1

This evidence had independent relevance to the issues of motive, intent, and state of mind.
Further, the evidence served to rebut the defense's argument that the defendant had killed
Gaston in self-defense. See Taylor, 838 So.2d at 746. Any prejudicial effect was outweighed
by the probative value of such evidence. See State v. Scales, 93-2003 (La.5/22/95), 655
S0.2d 1326, 1330-31, cert. denied, 516 U.S. 1050, 116 S.Ct. 716, 133 L.Ed.2d 670 (1996).

We find, further, that even had the “other acts” evidence been inadmissible, the admission of
such evidence would have been harmless error. See La.Code Crim.‘ P.art. 921. The
erroneous admission of other crimes evidence is a trial error subject to harmless-error
analysis on appeal. State v. Johnson, 94-1379 (La .11/27/95), 664 So0.2d 94, 102. The test
for determining whether an error is harmiess is whether the verdict actually rendered in this
case "was surely unattributable to the error.” Sullivan v. Louisiana, 508 U.S. 275,279, 113
5.Ct. 2078, 2081, 124 L.Ed.2d 182 (1993); Johnson, 664 So.2d at 100. The State's
evidence clearly established the defendant's guilt, despite any comments the defendant
might have uttered days or weeks prior to the shooting. As such, the guilty verdict rendered
was surely unattributable to any evidence that the defendant had said offensive things to his
parents or had made threatening remarks about Gaston. Any error in allowing such
evidence to be presented to the jury was harmiess beyond a reasonable doubt. See
La.Code Crim. P. art. 921; Sullivan, 508 U.S. at 279, 113 S.Ct. at 2081.

Hence, this assignment of error is also without merit.

CONCLUSION
Therefore, for all of the reasons set forth herein, we affirm the defendant's conviction and
sentence.

CONVICTION AND SENTENCE AFFIRMED.

All Citations

\

Not Reported in S0.3d, 2016 WL 1394242, 2015-1455 (La.App. 1 Cir. 4/7/16)

Footnotes

1 Wayne's testimony was perpetuated prior to trial. Before the start of trial,
Wayne died, and his testimony in the form of a recorded video was played at
trial.
2 Louisiana Revised Statute 14:31(A)}(2)(b) provides that specific intent is also
not required when a perpetrator is resisting arrest in a manner not inherently
dangerous. .
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SUPREME COURT OF LOUISIANA

No. 19-KH-1379
_ STATE OF LOUISIANA
AUG 1 4 2026
V.
MICHAEL HEBERT

ON SUPERVISORY WRITS TO THE NINETEENTH
JUDICIAL DISTRICT COURT, PARISH OF EAST BATON ROUGE

‘PER CURIAM:

-Denied. Applicant fails to show that he received ineffective assistance of
counsel under the standard of Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984). As to the rgxnaining claims, applicant fails to satisfy
his post-conviction burden of proof. La.C.Cr.P. art. 930.2.

Applicant has now fully litigated his application for post-conviction relief in
state court. Similar to federal habveas relief, see 28 US.C. § 2244, Louisiana post-
conviction procedure envisions the filing of a successive application only under the
narrow circﬁmst_ances provided in La.C.Cr.P. art. 930.4 and within the limitations
period as set out in La.C.Cr.P. art. 930.8. Notably, the Legislature in 2013 La. Acts
251 amended that article to make the procedural bars against successive filings
mandatory. Applicant’s claims have now been fully litigated in accord with
La.C.Cr.P. art. 930.6, and this denial is final. Hereafter, unless he can show that
one of the narrow exceptions authorizing the filing of a successive application
applies, applicant has exhausted his right to state collateral review. The district

court 1s ordered to record a minute entry consistent with this per curiam.
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MICHAEL HEBERT NO. 09-13-0383 SECTION I
DOC #233630 :

19™ JUDICIAL DISTRICT COURT
VERSUS

PARISH OF EAST BATON ROUGE
WARDEN, LA STATE PEN. STATE OF LOUISIANA

ORDER

HAVING CONSIDERED the defendant’s Motion for Evidentiary Hearing
and Appointment of Counsel, Application for Post-Conviction Relief, the State’s
response, the defendant’s traverse to the State’s responsé, the Commissioner’s
recommendation, the defendant’s objection to commissioner’s recommendation,
and the record and the applicable law in this matter,

IT IS ORDERED THAT the Motion for Evidentiary Hearing and
Appointment of Counsel be DENIED.

IT IS ORDERED FURTHER THAT the petitioner’s Application for Post-
Conviction Relief filed on April 19, 2018-be DENIED and the instant petition is
dismissed. The court finds adequate and adopts as its own the reasons set foﬁh in
thé Commissioner’s Recommendation. |

(ﬂ%

THUS DONE AND SIGNED this U day of _Whnany , 2019, in

Baton Rouge, Louisiana.

JUDGE RICHARD I ANDERSON
19™ JUDICIAL DISTRICT COURT

clc

Michael Hebert
DOC #263630
Spncel - Bed 15
Angola, La 70712




