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IN THE FILED
SUPREME COURT OF THE UNITED STATES , APR 29 2024'
- OFFICE OF THE CLERK

. %ﬂ £ 6/ 14 5P ’L/ ZZ/Q& J — PETITIONER %L_'PREME ° - L_’s

(Your Name)

/ 5 Mﬁ/m 2 0/ 77 0ﬂ</2£fj RESPONDENT(S)

¢ - MOTION FOR LEAVE TO‘PROCEED IN FORMA PAUPERIS *

The petitioner asks leave to file the attached petition for a writ of certiorari
without prepayment of costs and to proceed w forma pauperis.

Please check the appropriate boxes:

[Eféatltloner has previously been granted leave to proceed n forma pauperis in
the following court(s):

LLS. Disraier [oa/z// ;ﬂ THE W ESTE0 jt‘ff o /5/4/1‘5«/4(,«57»
M 4. Oist. (&u/z// for Gae Easm,u ﬁzsr of TEvas - /5%4/(4.:,4

_ Ul Petitioner has not previously been granted leave to proceed in forma
pauperis in any other court.

- [ Petitioner’s afﬁdav,it or declaration in support of this motion is attached hereto.

[J Petitioner’s affidavit or declaration is not attached because the court below
appointed counsel in the current proceeding, and:

[J The appomtment was made under the following provision of law:

or

‘Oa copy of the order of appointment is appended.

%\2\

(§g‘ﬁature)
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AFFIDAVIT OR DECLARATION

IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I, ﬂfé/ M/&é l‘/ 5% / , am the petitioner in the above-entitled case. In support of

__my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay

‘the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. "Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross

amounts, that is, amounts before any deductions for taxes or otherwise.

income source

- Employment
: Self—employmeﬁt

Income from real property
(such as rental income)

Interest and dividends
Gifts
Alimony
- Child Support
Retirement (such as social
security, pensions,

annuities, insurance)

Disability (such as social
security, insurance payments)

Unemployment payments

Public-assistance
(such as welfare)

Average monfhly amount during
the past 12 months

Amount expected

next month

You Spouse You Spouse

: ‘/0-;0 s ja_ sT00 s M/
s M s MIp s s 4[ /A
5 A//éz} $ ///{//} $ /U/A’ $ l//@
$ /‘{/4 $ ///4 $ /‘{/f $ /1{//4
s M s MIA s M s /U/ﬁ’
$ )tf///ﬂ $ A///v’ s /;/4 ‘$Jf/ﬂ
$ AI/A $ ////I $ /!/AI $ /(l/é’
$ /U/é' $ /U/A $ ///A $ 1(/4
S/ R/ B/ B
$ /f/// s AR s /{/4 «$./(/,//4
$ /l//4 5 l///} $ A{/A $ A{/ﬁ

A
s. A/A

W8

Other (specify): y $ :
Frievdd Loy s / - [
Total monthly income: §$ 50 oo $ /{///ﬁ $ /(//q $ /{[//4
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2. List ybur- employment history for the past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.) , .

Employer Address Dates of ‘ Gross monthly pay

B.o. Facsomer  F.CT Tetaphasa BTV Hyp po
FIC Ohladewrq 2]/ */’o//’eés&rg

: .
- « . .
e PI . .

. 3. List your spouse’s employment history for the past two years, most recent employer first.
'(Gross monthly pay is before taxes or other deductions.)

Employer , Address Dates of Gross monthly pay
: / Employment
MNIA /A : , $ /
1 ! 774 R7s:!
| A $ [
4. How much cash do you and your spouse have? $_+ - ' ‘- ' a
Below, state any money you or your spouse have in bank accounts or in any other financial -
institution.

" Type of account (e.g., checking or savings) Amount yoy have Amount your spouse has
prd : - - r $Mﬁ[m $ P4 -
LAl [Rusl Fond 5__ 572.14 S___X/A
_ $.Avai/adlE Baldser, 4
| | 35.04
5. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings. : '

] Home , ' ‘ [J Other real estate
Value ___ /(/( / A . | Value L//é,q

{J Motor Vehicle #1 / [J Motor Vehicle #2 ' /
Year, make & model /(/ /q - - Year, make & model /(// /4
Value /A / Value £/, V.

y / £ _ et / 77

O] Other assets /
Description y: /([ / /q

Val.ue // //7
T

7+



., N - ) * } . *

6. State every person, business, or organization owing you or your spouse money, and the
amount owed.

Person owing you or | Amount owed to you Ambunt owed to your spousé
your spouse mohey :
. $ / $ '
//[ /ﬂ $ /(//ﬁ | $ /(// //7
T A ..

7. State the persons who rely on you or your spouse for support. For minor children, list initials
- instead of names (e.g. “J.S.” instead of “John Smith”).

Name ‘ Relationship Age

7 7 /[

/R «/A L)L

* & » v 4 . 4

8. Estimate the average monthly expenses of you and your family. Show separately the amounts
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or
annually to show the monthly rate. '

You : : Your spouse

Rent or home-mortgage payment | /(/ / /
(include lot rented for mobile home) - $ 7 /¢ $ /((/ /7

Are real estate taxes included? [JYes [JNo
(

Is property insurance included? [JYes [JNo

Utilities (electricity, heating fuel, /(/ /4

water, sewer, and telephone) 524 $

Home maintenance (repairs and upkeep) $ K{ /4 $ /({ fod
S/ Y.
Clothing $ //f /A $ ///?

T

/l///4 $ Af/

{
Laundry and dry-cleaning . R A / A $ /6 A?

Medical and dental expenses

(e




. « .
- » " - . . . * e . .

You Your spouse

Transportation (not including motor yehiclé payments) $ /(/ / ;/ $ /‘/ /¢

~ Recreation, entértainment, newspapers, magazines, etc. $ /L[ 44 $ /M /A

Insurance (not deducted from wages or included in mortgage payments)

'}'Iomeovvvner’s_or ren'tér’sA ‘ o T ‘ 3 /{{M ' $ /([ /4

Life R $A//4 s //4
Health | _ | ' .$ /(/144 $ /C(ﬂ

Motor Vehicle /(/ //9 3 /{//4

i

 Other: ,v | /(///7’ | s X}/ﬂ $ /;f/M

.‘U ' S R

Taxes (not deducted from wages or included in mortgage payments) /

~ (specify): M ( ” i $ /{/ /}

Installment payments -

foc]

Motor Vehicle

7/ 7/

$
Credit card(s) s_ AL /4: 5 A /¢
Department store(s) 3 ,(/ //4 SN /4 /‘7
ower Al /4 ; A(/ﬂ ; xz/%
Alimony, maintenance, and support paid to others s. A Ad $ /// A?

Regular expenses for operation of business, profession

or farm (attach detailed statement) : : ’ $ /(/ /4 3 /(/ / /

<3

4 ;
Other (specify): f//\/ 65/06 4 /M@fo , 70 d(? $ /‘////4 ;
Total monthly expenses:. L/ 0 .00 A/{ /{

%
<7
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9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

. [Z(Yes ONo ~ If yes, describe on an attached sheet.
//L ErpEcT To i My CASE 45 THE ﬁuﬁﬂémé (ouds™ pmd
Have my Lepergy RESTIAEA |

v

*10. Have you paid — or will you be pairing' — an attorney anir money for services in connection
with this case, including the completion of this form? [ Yes [dXo :

If yes, how much? /U‘ // /4

If yes, state the attorney’s name, address, and telephone number:

A

+ M 4 )
Py *

11. Have you paid—or will you be paying——ényone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this
form? -

(J Yes B/No
If yes, how much? A/\ [/ A

If yes, state the person’s name, address, and telephone number:
~12. Provide any other information that will help éxplain why you cannot pay the costs of this cage.

f | Havk @gé,./ -}/vmecﬂm;&f 5//:)55 5//é 19

Somt Timbs My Flibuds A Lelagiots SZN/Moﬂf 7y TAUST Fre
| . )/ ( Faubnd And Fﬁ,«vmy Sufport )/ / /M}/ / /[/Vd.
I declare under penalty of perjury that the foregoing is true and correct.

Executed 01'1: ld/ﬂﬂ/.é Qﬁ | , 20_)‘"{

(Signature)
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gales Invoice -——8.B.U.-—-
Oklahoma City FIC

HAIH

Account No. 15525010 TF75840
HERROD, FRELERICK

04/55/8026 10:43:35
BEGINNING BALARCES:
fvailsble Balance is $38.5
Spending Limit Balance iz §
Account Balance is $60.69

Pt
o
peci:4
b}
o
£
[
(1
o]
pars
el
o
g2
]

gty  Description Price
i HOT PICKLES 12/CS $0.85
1 COOKIES- FEANUT B £0.50
i REFRIED BEANS 1B/ $1.70
1 DREETING CARDG &C $0.43
" Total $3.50
Charge 13523010 $3.50 .

Items marked with ¥ are Local Use Only

ENDING BALANCES:

Available Balance is $353.04
Spending Limit Ralance is. $146.53
Acrount Balance is $57.19

-_~~—-___"u_-u___u__n,_n__ﬁ_____“__auﬂ__

ALL SALES FINAL' HOLLOVER IfEﬁS ARE NON-

PRSP



ORIGINAL

No. ’;; — ——7 :“ | '
23“7378 [ FILED
- | APR 29 2024

E OF THE CLERK
IN THE QO REME COURT, USS.

SUPREME COURT OF THE UNITED STATES

'FREDERICK HERROD

— PETITIONER .
(Your Name) '

VS.

MEMBERS OF 79th CONGRESS
— RESPONDENT(S)

ON PETITION FOR A WRIT OF CERTIORARI TO

FIFTH CIRCUIT COURT OF APPEALS (UNITED STATES)

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

FREDERICK HERROD #15525-010

(Your Namé)

FTC OKLAHOMA CITY - PO Box 898801

(Address)

OKLAHOMA CITY, OK 73189-8801

(City, State, Zip Code)

(405) 682-4075
(Phone Number)

RECEIVED
MAY -3 2024




QUESTION(S) PRESENTED

1) If the .Congressional command of Federal Rule of Appellate Procedure
24(a)(5) requires that certain submissions MUST BE INCLUDED with a motion, is
a pro se litigant entitled to a liberal construction of the submissions that
MUST BE INCLUDED to aid the court in properly adjudicating his motion ?

2) Is the NECESSARY AND PROPER clause of Art. 1, sec 8, cl. 18 of the US
' Constitution considered in the "légitimate legislative sphere" for the
purposes of determining the SPEECH AND DEBATE clause's .absolute har to
interference ? (as applied to the appellant)

3) Are the accepted and usual course of judicial proceedings departed from if
ths appellant alleged Congress violated the NECESSARY AND PROPER clause of
Art. 1, sec 8, cl. 18 of the US Constitution, and a district court fails to
determine rf Congress is acting w1th1n its legltlmate leglslatlve sphere ?

4) As applied to the appellant, is the definition of the "privilege" of habeas
. corpus, laid down by this court in Boumediene v Bush 553 US 723 HOLDINGS #3(c)
'apply to the appellant as a citizen of this country as it applies to aliens

detained as enemy combatants ?

5) As applied to the appellant, can there be two seperate
definitions/interpretations of the "privilege'" of habeas corpus under one US

~Constitution ?

6)'As applied to the appellant, did the subsections of 28 USC 2244(b)(2)(A)
and (b)(2)(B)(1)&(11) make his opportunity for habeds a meaningless
-opportunlty to demonstrate that he was being held pursuant to the erroneous
appllcatlon ‘of relevant law by placing limitations .on the erroneous

applications of relevant law that couldvbe'presentéd on habeas ?

7) Asiapplied to the appellant, did the subsection of 28 USC 2255(e), in which
Congress did not define ths "inadequate or ineffective' standard, leaviﬁg tha
. determination of the definition up to a article 3 judge under 28 USE 2243,
make his‘opportunity for habeas a meaningless opportunity to demonstrate that

he was bheing held pursuant to the erroneous application of relevant law, by

primarily requiring proof of a undefined congressional'standard that left the

.



determination up to the discretion of a article 3 judge, before the appzllant

could receive the "privilege' of habeas corpus ?

8) As applied to the plaintiff, is the DISCRETIONARY POWER in the statutory

command of 28 USC 2243 instructing the judge to 'dispose of the matter as law
and justice require'" the same definition of POWER in the Boumediene v Bush 553

| US 723 HOLDINGS #3(c) and also  the same definition in the Black's Law

Dictionary ?



LIST OF PARTIES

[V(All parties appear in the caption of the case on the cover page.

[ 1Al pafties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:

_ RELATED CASES
1) US District Court Eastern Dist of Tx (Texarkana Div.), Docket #5-23-
Cv-16. FREDERICK HERROD v. MEMBERS OF 79th CONGRESS.. Final Judgment
entered on 8/1/23. ' ' '

2) US Court of Appeals for the 5th Cir., Docket #23-40481. FREDERICK
HERROD v. MEMBERS OF 79th CONGRESS. Final Judgment entered on 2/8/24.

Rehearing denied on 3/12/24.
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT Of CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

N{For cases from federal courts:

The opinion of the United States court of appeals appears at AppendixA M B to
the petition and is '

S reported at 2024 US App LEXIS 3001 or,

[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished. .

The opinion of the United States district court appears at Appendix M to
the petition and is

(Vf reported at _ 2023 US Dist LEXIS 133325 - or,

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[-]' For cases from state courts:

The opihion of the highest state court to review the merits appears at
Appendix to the petition and is '

- [ ] reported at : _; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the court
appears at Appendix to the petition and is

[1] reported at : ; or,

[ ] has been designated for publication but is not yet reported; or,
{ 1 is unpublished.




JURISDICTION

[\A For cases from federal courts:

" The date on which the United States Court of Appeals demded my case
was 2/8/24

[ 1 No petition for rehearing was timely filed in my case. .

[Vf A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: . 3/12/24 , and a copy of the
order denying rehearing ap ears at Appendix A_LB_ :

[1] An extension of time to file the petition for a writ of certiorari was granted
to and including : , (date) on (date)
in Application No. __A '

The jurisdiction of this Court is invoked under 28 U. S. C. §1254(1).

[ 1 For cases from-state courts: _

The date on which the highest state court decided my case was _
A copy of that decision appears at Appendix

[ ] A timely petition for rehearlng was thereafter denied on the followmg date

, and a copy of the order denying rehﬂarlng
appears at Appendix .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including : (date) on (date) in
Application No. __A '

The jurisdiction of this Court is invoked under 28 U. 8. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

1) 28 USC 1331 provides: The district courts shall have original jurisdiction
of all civil actions arising under the Constitution, Laws, or Treaties of

United States.

2) Art. 1, sec. 9, cl. 2 of US Constitution provides: The Privilege of Habeas
Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion

the public Safety may require it.

3) Aft. 6, dl. 1 of US Constitution provides:vihe Senators and Represenatives
shall bhe privileged from Arrest during their Attendance at the Session of
their respective Houses, and.in going to and returning from the same; and for
any Speeéh or Debate in either House, they shall not be questioned in any -

other Place.

4) Art. 1, sec 8, cl. 18 of US Constitution provides: To make all Laws which
shall be necessary and proper for carrying into Execution the foregoing
Powers, and all other Powers vested by this Constitution in the Government of

the United States, or in any Department or Officer thereof.

5) 28 USC 2243 (clause 9) provides: The court shall summarily hear and

determine the facts and dispose of the matter as law and justice require.

. 6) 28 USC 2255(e) provides that: An application for writ of habeas corpus in
“behalf of a prisoner who is authorized to apply for'reliéf by motion pursﬁant
to this section, shall not be entertained if it appears that the applicant has
failed to apply for relief, by motion, to the court which sentenced him, or
that such court has denied him relief, unless it also appears that the remedy

by motion is inadequate or ineffective to test the legality of his detention.

1.



'7) Fed. R. App. Proc 24(3)(5) provides: MOTION IN THE COURT OF APPEALS. A
.'party may file a motion to proceed on appeal informa pauperis in the court of
appeals within 30 days éfter service -of the notice pfescribed in Rule
24(2)(4). The motion must include a copy of the affidavit filed in the
district court and the district court's statement of reasons for its actions.
If ho affidavit was filed in the district court, the party must include the
affidavit. prescribed by Rule 24(a)(1) | '

8) 28 USC 2244(h)(2)(A) and 2244(b)(2)(B) prov1de. A clalm presented in a
second or successive habeas corpus application under 28 USsC 2254 that was nct
presented in a prior application shall be dismissed unless- (A) the applicant
shows that the cléim relies on a new rule of constitutional iaw, made
retroactlve to cases on collateral review by the Supreme Court, that was
previously unavaxl&ble* or (B)(i) the factual predicate for the claim could
not have been discovered previously through the exercise of due diligence; and
(ii) the facts underlying the claim, if proven and viewed in the light of the
evidence as a whole, would be sufficient to establish by clear and éonvincing
evidence that, hut for constitutional error, no reasonable factfindér would

have found the applicant guilty of the underlying offense.

9) United States Codes Ammotated TITLE 28: (this provision involved is too
lengthy). ‘

10) Military Commissions Act 7: This provision is non applicable to this case.

A



STATEMENT OF THE CASE )
1. COURSE OF PROCEEDINGS IN THE 28 USC 1331 NON-BIVENS CASE NOW  BEFORE THIS

CQOURT. .

On 2/14/23, in a cause then pending in the US District Court for the
Western Dist. of Arkansas, entitled Frederick Herrod v. Tha Members of 79th
Congress, cause no. 4:23-CV-04014, the pending case was transferred to the US
Dist. Court foi' the Eastern Dist. of Texas (Texarkana). On 3/17/23, in a cause
then pendiﬁg in the US Dist. Court for the Eéstern bist. of Texas (Beaumont),
entitled Frederick Herrod v Thel Members of 79th Gongresé, cause no. 1:23-CV-.
63, was transferred to thé US Dist. Court for the Eastern Dist. of Téxas'
(Texarkana). Both casss were consolidated into civil action no. 5:23-CV-16.
After several superseding amendments the clerk of the court distinguished on
the record in ECF DOC #21 that there was in fact a 5:23FCV-16 Arkansas and
also a 5:23-CV-16 Texas. |

On 8/1/23 th= district court entered a final judgment against the
plaintiff dismissing the case with prejudice as frivolous and for failure té
state a claim upon which relief may be granted. (see ECF DOC #32 and #33)

On 8/14/23 the plaintiff filed a‘noticerof appeal to the»_district court
vhich was docketed on 8/21/23 and given the case mo. 23-40481 in thé 5th Cir
Court of appeals. On 9/20/23 the distri.ct court issued an order stating that
the plaintiffs appeal would not be taken in good faith. (ECF DOC #35 and ECF -
DOC #37) o

On 9/21/23 the clerk of the 5th Cir. issued an order stating that the
[Slaintiff could challenge the district court's denial of IFP status. The
plaintiff did so on 10/26/23. (sse Sth Cir ECF DOC #12) |

On 2/8/24 the 5th Cir. ‘denied the motion for leave to proceed IFP and

dismissed the appeal as frivolous (see-5th.C:'Lr 006'“‘(7’( Appx 14 '*/5 ). On

.



2/22/24 the plaintiff filed a petition for rehearing (see 5th Cir DOC #51) and
on 3/12/24 the petition for rehearing was denied hy the 5th Cir. (see 5th

Doc#53 inmoox A+B

2. THE REL.EVANT FACTS SURROUNDING THE JUDGMENT OF PETITIONERS 28 USC 1331
DISPOSITION

- The rélevant‘facts are contained in the appellants complaint (ECF DOC #21,;
22, 27, 29, 31, 32, 33, 35, Sth Cir DOC #12, and the 5th Cir denial of
appellants IFP and REHEARING)(Appx /4 4'5? - |

During the review of the appellants complaint in the district court, the
district judge said that the appellants clahns:were without merit when he
alleged that the Speach and Debate clause did not bar his claim because
Congress acted outside of its "legitimate legislative sphere" (see ECF DOC #32

‘page 3, Appx . /4 *’[; ); The sentence directly after that contains the

judges reasoning that the Boumediene v Bush 553 US 723 HOLDING #3(c) does not ,
apply to the appellant. (the Boumediens HOLDING describes the "privilege" of
habeas corpus). However, the appellant at ECF DOC #21 pages 6a - 6¢c (in both
Appendix) gave a detailed description of what the '"'legitimate legislative
sphere" 1is, and“also support it with Supreme Court HOLDINGS that give way to
Congress having to answer to claims in court "if the passage or rejection of
proposed 1itigation is not an INTEGRAL part of the deliberative and
communicative.process" (see Eastland v US Servicemen's Fﬁnd, 421 US 491 at
503-504 and also Gravel v US 408 US at 625)

The district courtvin.citing its Order of Dismissal (ECF DOC #32 & 33).
adopted the Magistrate R&R (ECF DOC #17) stating that Felker v Turpin 518 US
651,v663;64 was the governing and controlling case for all claims against the

Suspension clause under 28 USC 2244 and that Jones v Hendrix 599 US '5!65’
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was_ the governing‘ and controlling case for claims against the Suspension
Clause (Art 1, sec 9, cl. 2 of US Constitution) under second and successive 28

USC 2255. (seev ECF DOC #17 & #32, Appx A _fWﬂ/ ﬂ )

One important point needs noting here. Tha 5th Cir. in the denial of the
éppellants motion for leave to proceed IFP stated that the appellant failed to
address the district courts reason for dismissal of his complaint as frivolous
and for failure to. state a claim on the gfounds that the defendants were
barred from suit by Congressional Immunity under the Speech and Debate Clause.
(see 5th Cir Case no. 23-40481, DOC %L/7-{ | page 2). However, in the
appellants NOTICE OF APPEAL filed in the district court, ‘the appellant made
the argﬁment that congress acted outside of its ''legitimate llegislat'ive
sphare" (see ECF DOC #35 pages 1 & 2). .Although there was no case law cited in
the NOTICE OF APPFAL, it is WELL UNDERSTOOD that the term 'legitimate
legislative sphere'" comes from the ‘Supre.me Court HOLDING which regulate
Congressional Immunity. And because the Fed. R. App. Proc 24(a)(5) require
that a motion to challenge a district courts IFP ruling INCLUDE a copy of the
AFFIDAVIT (notice of appeal), the NOTICE OF APPEAL should have been liberally
construed as well and also apart of the argument. (see 5th Cll 00(;#6’[ Appx

/4 An)(j 6 ) Case law supports this position, see Zbylut v Red Star Marine

Services Inc, 4443 F.Supp. 921, 1978 US Dist. LEXIS 19793 (SDNY) Rev'd 591
F.2d 1333 (an Cir 1978): "Indigent litigants who wish to appeal informa
pauperis, 4are required under Rule 24 to not only shdw his inability to pay
fees'and cost, but also "even in halfing fashion and with limitations of
" expression....MUST assert the TRIAL 'ERRORS h~§ claims were committed"...The 5th
Cir took the position that the appellant failed to identify the error in the
district courts analysis, and that it was the same as if the appellant had not

‘appealed the decision. (sse 5th Cir Case no 23—40481, poc #tY 7“( - page

2 - Appx /4 Aol g ) Appellant takes position that argument wasnt construed,
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-.More Importantly, if this court determines that the "legitimate
legislative sphere" is in fact the NECESSARY AND PROPER clause of Art. 1, sec
8, cl. 18 of the USYConstitutioﬁ, then the appellants IFP motion in 5th Cir.
DOC #12 should be ruled that the appellant DID NOT fail to address the
district court's reason for dismissal of his complaint as frivolous and for
failure to state a claim on the grounds that the defendants were barred from
suit by Congressional Immunity under the Speech and Debate Clause. And also
that he DID NOT abandon his‘claim, becéuse the IFP motion in 5th Cir DOC #12
pages 2 and 5 speaks concretely anout the application of the NECESSARY AND

PROPER clause.

3. EXISTENCE OF JURISDICTION BELOW

Appellants Civil matter was dismissed with prejudice in the district court
for the Eastern Dist of Texas, Texarkana Division. A notice of appeal was
approﬁriafely made in that court, and duly appeaied to the 5th Cir. Court of

Appeais.

m



REASONS FOR GRANT.ING.THE PETITION
1. THE COURT OF APPEALS SANCTIONED A DEPARTURE FROM THE ACCEPTED AND USUAL
COURSE OF JUDICIAL PROCEEDINGS BY THE DISTRICT COURT. |

The Sﬁpreme Court may use its supervisory authority to review rules that
govern procedure in the US Court of Appeals (that are clear statutory commands
by Congress) that may essentially sanction a departure from the accepted and
usual course of judicial proceedings by a lower court.

The decision of the 5th Cir in this case holding that the appellant did
not * challenge the factual or legal aspect that his claim against the
defendants was barred by Congressional Immunity, when in faczt the appellant
pointed QW4 in his NOTIGE OF APPFAL (affidavit to Dist Court - ECF DOC #35
pages 1 & 2) that Congress acted outside of its '"legitimate legislative
sphere' by not making .laws that were NECESSARY AND PROPER under article 1, sec
8, cl. 18 of the US Constitution to protect his "privilege" of habeas corpus ,
sanctioned a departure by  the lowér couft because ‘the Supreme Cdurt HOLDING
clearly' ‘states: (US Servicemen's Fund 421 US 491, 503-504) '"We REAFFIRM that
once' it is determined that members -are acting within the '"legitimate
legislative sphere" the Speecﬁ' and Debhate Clause is an absolute bar to
interference". Therefore, the appellant made the contention that congress was
not acting witl%in its "legitimate legislative sphere" because it made laws
violating the "privilege" of habeas corpus as applied to the appellant. The
appellant was relying on fhe definition of the '"privilege" of habeas corpus
that is defined in the Boumediene v Bush HOLDING 553 US 723 #3(c). The
definition of "legitimate legislative sphere" in Kilbourn v Thompson 103 US at
204 and Gravel v US 408 US at 625 is: "activities that are an INTEGRAL part of

the deliberative and communicative process by which members participate in

committee and house proceedings with respect to the consideration of PASSAGE

.



OR REJECTION OF PROPOSED LECISLATION..;" Doe v McMillian 412 US at 313 makes
it clear that "the clause has not exten%led beyond the "1egislative sphere' and
- legislative acts are not all encompassing'. These HOLDINGS all give meaning
that the "legitimate legislative-sphéfe" is the deciding factor if the Speech
and Debhate Clause acts as a bar to interferencé to Coﬁgressiorial Imrﬁunity.
With that said, the appéllant raised his claim in his NCTICE OF APPEAL (ECF
DOC #35, pages 1 & 2) and if the "'iegitiméte 1egislative sphere" is the
deciding factor and the quoted phrase in éupreme Court HOLDINGS, then 1t is
WELL UNDERSTOOD vhat . the '"1egitimate‘ legislative sphere" is. The appellant
takes the strongA position that the "legitir_naite legislative sphere" is the
NECESSARY AND PROPER CLAUSE in Art. 1, sec 8, cl. 18 of the US Constitution.
| And if the appellant is correct then this case should fall on the question of
vhether or not the petitioner can use the definition of the "privilege" of
habeas corpus in Boumediene v Bush 553 US 723 HOLDING #3(c).

' Furthermore, the fules that govern the proce’d-ure} in the US Courts of
Appeals may have essentially sanctioned a departure from the accepted and -
usual course of judicial proceadings by a lowér court because, the Appeal
Court Judzes may have expected.Fed. R. Ai)p. Proc 24(a)(5) to only consider
information frém the petitioner contained in the '"MOTION IN THE COURT OF
APPEALS" itself. Under the entire séope of the 'rdle, the text does not
describe what the court will considef, 'ye’t it does describe what it must
INCLUDE. Therefore, what MUST BE INCLUDED has heen SUBMITTED. And what was
SUBMITTED under the rule itself "identified the error in the district court's
analysis" (see ECF DOC #35 pages 1 & 2) and also "did not fail to challenge
a;hy factual or legal aspect of the district's court disposition of his claims
or the certification that his éppeal was not taken in good faith'. (see ZBylut
v Red Sfar Marine Services Inc, 443 F.Supp. 921," 1978 US Dist. LEXIS 19793

('SDNY) Rev'd 591 F.2d 1333 (2nd Cir 1978). Meaning that '"he did not abandon
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the critical issue of his appeal. (see Petition for Rehearing 5th Cif DOC
#51). Also even though the NOTICE OF APPEAL (ECF DOC #35 pages 1 & 2) did not
contain or cite case law concerning the "legitimate legislative sphere",
| ignorance of.the law is no excuse, and pro se litigants filings are to he
 1ibéral1y construed. Tharefore, all parties included or adjudicating should
kaow what the ''legitimate legislative sphere" is.

The decision of the 5th Cir in this case that the appellant failed to
identify any error in the district court's analysis and failed to challenge
any factual or legal'aspeét'of the district court's disbosition that his claim
of the certification of his appeal was not taken in'good faith, determining
‘that he abandoned the <critical issue of his appeal which essentially
sanctioned a departuré from the accepted and usual course of judicial
proceedings by a lower court'qualifies for review under that standard.

Because no consideration was taken of the appellants NOTICE OF APPEAL (ECF
: DCC #35, pages 1 & 2), indeed, the holding of the court below is so clearly‘
wroﬁg tﬁat reversal is warranted.. Once again, if this court determines that
the '"legitimate legislative sphere" is the NECESSARY AND PROPER clause of the
US Constitution, then appellants IFP motion in 5ﬁh Cir. DOC #12 should bhe
ruled that the appeliant DID NOT fail to address the Dist Court's reason for
dismissal of his complaint as frivolous and for failure to state a claim on
the grounds that the defendants were bharred frbm suit by Congressional
Immunity under the Spéech & Debate Clause. And also that he DID NOT abandon
his claim, hecause the IFP motion.ih~5th Cir DOC #12 pages 2 and 5 speak
concretely about the applicationvof the NECESSARY & PROPER clause. A lack of
review by the 5th Cir. sanctioned a departure from the accépted and usual

course of judicial proceedings hy a lower court.
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2., THE COURT OF APPEALS ERRED IN DECIDING THAT THE APPELLANTS "CRITICAL" AND
~ ONLY ISSUE OF APPEAL WAS-CONGRESSIONAL IMMUNITY BEING A BAR TO HIS CLAIM UNDER
THE SPEECH AND DEBATE CLAUSE.

| The Court of Appeals erred in deciding that the ‘appellants ''critical
issue" of appeal was only congressional immuﬁity being a bar to his claim
_ under the Speech and Debate Clause, because even though the district judges
reason for denial in ECF DOC 33 Was adopting the R&R of the Magistrate in ECF
DOC #17, the district jﬁdge in ECF DOC 32 - page 3 gave the impression that
the argament_by the appellant about congress acting outside of its '"legitimate
legislative sphere" had no merit because the Supreme Court HOLDING in
Boumediene v Bush 553 US 723 #3(c) defining the "privilege" of hapeas corpus
did not apply to the appellant based on the fact that the dlstrlct judge
quoted on page 3 that, "The case concerned the Military Commissions Act, not
2255,‘ahd did not alter multiple cases holdlng that 2244 and 2255'do not
violate_the suspension clause"; The sequence of the district judges sentences
in ECF.DOC #32 page 3 gave the impfession that he denied the appellant and.
dismissed his claim because the Supreme Court HOLDING did not apply to the
appellant; therefore congress could.notvbe helq liable to make laws that were
"NECESSARY AND 'PROPER"  to protect the petltibners Mprivilege'" of habeas
corpus. Under this view, judging the sequence of the judge's sentences in ECF
DOC #32 page 3 1t would show that the court of appeals erred in deciding that
the appellants only "eritical issue" on appeal was congressional 1mmun1ty

being a bar to his claim under the Speech and Debate Clause.



.3.: THE COURT OF APPFALS USING REASONING THAT THE APPELLANTS ''CRITICAL'" AND
ONLY ISSUE OF APPEAL WAS CONGRESSIONAL IMMUNITY BEING A BAR TO HIS CLAIM, AND
APPELLANT NOT CHALLENGING. THAT BAR, AS ABANDONING HIS CLAIM, ERRED BY

DETERMINING NOT TO GIVE THIS COURTS DECISION RETROSPECTIVE EFFECT.

The fetrospective effect needed by the Supreme Courts decision was that of
Boumediene v Bush 553 US 723 HOLDINGS #3(c). The appellant made claims that
the congressional statutes of 28 USC 2244(b)(2)(B)(i) and (ii), 28 USC 2255(e)
and 28 USC 2243 violated his ''privilege" of habeas corpus. The appellant made
the contention in his 5th Cir. IFP mbtion DOC #12 - page 2, that the
"privilege'" of habeas corpus could not have two separate definitions for
citizens of this country and aliens detained as enemy combatants under one US
’Constitution. Furthermore, the appeilant made the distinction that he was not
arguing that his habeas rights were being ''suspended', but he was arguing that
these congressional statutory subsections and | statutes violated his
"privilege" to habeas corpus, see ECF DOC #35 pages 2, 3 ,4 & 5... By making
the decision that the appellant only had one '"critical" issue and by not
challenging it he ahandoned his claim, the appeals court did not review a
decision by the lower court and sanctioned a departure from the accepted and

usual course of judicial proceedings.



4. THE QUESTIONS RAISED IN THIS PELITION ARE IMPORTANT AND IMPROPERLY RESOLVED
BY THE LOWER COURTS. |

The 5th Circuit has chosen not to de<:1de the important questlon of: "is
“the "legltlmate legislative sphere" well understood to be the NECESSARY AND
PROPER clause under Art 1, sec 8, cl 18 of the US Constitution" ? And also 'do
the congressional statutory subsectlons of 28 USC 2244(}))(2)(8)(1)&(11) and 28
USC 2255(e)} . _fand 28 USC 2243 violate the appellants pr1v11ege of habeas
corpus as defined by the Supreme Court in Boumediene v Bush 553 US 723
HOLDINGS #3((:). The appéllan‘t believes these questions‘ have heen settled by
this court and are a firm basis for granting certiorari in this case:

1) V’I‘he 5th Cir Court of Appeals made a highly questionable‘ruling not to
libéaralvly construe the appeliants filing under a rule of appellate: procedﬁre
vtithout a 'clear statutory command” NOT TO INCLUDE a submission that was
- REQUIRED to bhe IINCLUDED under the 'authority of Congress. [see Fed. R. App. P

24(a)(5)]
| 2) This peti_tion;preseﬁts to this court a more fundamental question for
review - Is the NECESSARY AND PROPER clause of Art 1, sec 8, cl 18 of the US
Constitution considered in the ''legitimate Ieg_islative sphere'" for the .
purp:)ses of détermining the Speech and Debate Clause'é absolute bar to
interference ? (as applied to the appellant). Alsb as applied to the appellant .
may this courts deciéién in Boumediene v Bush 553 US 723 HOLDiNGS #3(c), as to
what describes the uncontrovérsial "privilege' of habeas corpus, be used as 'ar
sound and non-;frivolous argument that the subsections o.f 28 USC
2244(b)(2)(B)(i)&(ii) wviolate his ''privilege' of habzas corpus because thev
's.ubsecvtions only - provide a "limited opportunity' and not a '"meaningful
opportunity" to demonstrate that ’he is being held pursuant to "effoﬁeous

application" of relevant law.. (part 2 of this question).. if the above

question‘produc.:g_s the answer that the petitioners "privilege" of habeas corpus
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is a .non—frivolous argument, is the above argument distinguishable from heing
governed by the controlling case FELKER v TURPIN in which ADEPA subséctions
did not amount to a "suspension" of the writ ? Also, as applied to the
appellant, may this courts decision in Boumediene v Bush 553 US 723 HOLDINGS
#3(c), as to what describes the uncontrovérsial "privilege" of habeas corpus
be used as a sound and non-frivolous argument that the subsection of 28 USC
2255(e)§(vmich requires an applicant to first prové that the 2255 motion is
Yinadequate or ineffective' to test the legality of his dstention, without
clearly defining what ''inadequate or ineffective" is, making the enactments
prohibitions not clearly defined, and leaving the determination of what
"inadéquate or ineffective'" is up to an .article 3 judge under 28 USC 2243
which instructs the court to '"summarily hear and determine the facts and
dispose of the matter as law and justice require'.) violate his "privilege' of
habeas corpus becausé the subsections do not provide the ""hasic principle of
due process" (see 408 US 104 GRAYNED V CITY OF ROCKFORD HEADNOTE #4 - see also
US v DAVIS 204 L.Ed 2d 757 HEADNOTE #1)..(nowhere in the Uﬁited States Code
and particularly TITLE 28 Judiciary and Judicial Procedure - Part 6 Particular
Proceedings - CHAPTER 153 HABEAS CORPUS does it give a congressional
definition of ''inadequate or ineffective') and also only provide a
"descretionary opportunity' (uader 28 USC 2243) and not a 'meaningful
opportuntiy' to demonstrate that he is being held pursuant to erroneous
application of relevant law ? . ( ¥ also 28 USC 2243 - footnote for above) |

'Finally, are the accepﬁed and usual course of judicial proceedings departed
from if the appellant (as applied to the appellant) alleges that congress did
not - abide by the NECESSARY AND PROPER clause (Art 1, sec 8, cl 18 of US

Constitution) when enacting law into legislation that did not protect and

violated appellants ''privilege" of habeas corpus, and request that
ppe pus,

congressional immunity be removed, so that a suit may commence (and congress
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may be held liable), and if a couft of law fails to properly determine whefhep
the activities (or laws enécfed) are an "INTEGRAL' (Webster's defiﬁition'is '
ESSENTTAL and ESSENTIAL means BASIC or NECESSARY as in NECESSARY and PROPER
clause) part of the deliberative and communicative process by which members
'participate "in cqmmittee and  house proceedings with respect to the
consideration of PASSAGE'or REJECTION of PROPOSED LITIGATION, so that it may
be decided if congress is acting within its ''legitimate 1egié1ative sphere"?
”,The decision of the S5th Cir is sufficienfly unusual that it is important
that this court review the petitioners case on certiorari to explain these

principles in hopés that the appellant will receive a reversal and remand ‘with

instructions from this court.



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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