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QUESTION PRESENTED

This Court, in Burns v. Wilson,! stated that a federal civilian court may not

RED t
P /.,

consider a military habeas petitioner’s claim ° when a mlhtary dec131on has dealt fully
and fairly with an allegation raised in that application... The D.C. Clrcu1t Court “has

recognized that the standard of review in non-custodlal_collateral attacks on _'court-

S O S S J0F T .

martial proceedings is ‘tangled.”? The D.C. Circuit has therefOre ihterpreted the
Burns standard as one that “should not differ ‘from that currently imp0sed in habeas
corpus review of state conviction,” and held that ‘the test of 'fairness'requires that

military rulings on constitutional issues conform to Supreme Court standards unless
3 : ({\ ¢ i i AFRTAN .

it is shown that conditions peculiar to military life requlre a d1fferent rule 73 The
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'if..".l'. Lot ‘(?;

Tenth Circuit Court however, has applied a much more re.strlctlve standard In

Dodson v. Zelez 4 the court laid out the followmg factors that must be overcome by a

R AR f(hr’l.ll"!{ *\\‘.(‘,.:':.

military petitioner before a Tenth Circuit court could cons1der a pet1tloner s habeas

. Caie o tieeniine e St

claims:
; LGy im;, :
1. The asserted error must be of substantial constitutional dimension.
2. The issue must be one of law rather than of disputed’ fact. already . - ‘
determined by the military tribunals.
3. Military considerations may warrant defereqt *treatment of
constitutional claims.
4. The military courts must give adequate consaderatlon to the Jissues
involved and apply proper legal standards.5

Since the Dodson standard was laid out by the"l:enthClr’c“un in 1990, no
military habeas petitioner within the Tenth Circuit’s j urisﬂiétion has overcome those

R cvpmdot e e
\_ :

1346 US 137 (1953)

2 Sanford v. United States, 586 F.3d 28 at 31 (D.C. Cir. 2009) ' o

3 Id., at 31 citing Kauffman v. Secretary of the Air Force, 415 F 2d 99L (D 1C Cu' 1969)
1917 F.2d 1250 at 1252-1253 (10t Cir. 1990) G G

5 Id., at 1252-1253 (10t Cir. 1990) (citations omitted).
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factors and had their habeas cla1ms considered on the merits. In contrast the Sanford

. ., DY
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court c1ted above had no 1ssue reachmg the merits of that military. habeas claim in

The que;stllon presented to th1s Court 1s:
Are the })ods{oh:i:aoltors a.v1olat10n of the Suspension Clause and therefore an
unconst1tut10nal bia; ’!toi habeas for. military prisoners? Furthermore does the
apphcat1on of the Dods\hr:,“factors by the Tenth Circuit, which ha; failed to allow

o . . :
l'. - ’i 4 ! )l ,‘L.’\.! ‘1ff"“ L

merlts review for any m1htary habeas petition, amount to a V1olat1on of the equal

:;f).'

protectrons guaranteed by the Due Process Clause of the Fifth Amendment? Lastly,
pre i, M e Fin RATIFARS CRRI
has thrshCourt ) Buiv;,s full and falr consideration standard been echpsed by changes
Sl .“«'«i A : i
to soc1eta1 and’mlhtar)i iawﬁ over the past 71 years, thereby rendermg the standard
rnadequate to 1ts 1nten§ed£ :;ask‘?
| ! v ]MI;F\;'I‘*I}:I)‘QI)ON FOR A WRIT OF CERTIORARI
Soeie RO T

Petltlor‘i‘e‘r Sfean ;3:\ Gray, respectfully petitions for a writ of certloran to review

the Jutigment of the ﬁmted States Court of Appeals for the Tenth Clrcult in this case.

[ \1 3

. PRIOR PROCEEDINGS
Gray v IBayne.' 2023US App LEXIS 392150 (10t Cir. 2023), docket/case number 23-
3079 (appeahng dlstrlct court demsmn on habeas petition) (at Appx. A)
Gray v. Payne, 2023 U S D1st LEXIS 76604 (D. Kan. 2023), docket/case number 23-
3006- JWL (habeas pet1t1on) (at Appx. B);
U.S.v. Sean A. Gray,- 80 M.J . 169, docket/case number 20-0085/AR (petition for grant

of review) (at Appx C);
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United States v Sean A. Gray, 2019 CCA LEXIS 425:‘~:qefq'het/_,‘cais‘e( number Army

20180353 (dlrect appeal) (at Appx. D). N i-’M;' u L3 :’-"\{'3
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The Tenth Circuit Court of Appeals ente“re(“I' 1ts Ju(lig‘hie‘ﬁtx’ghﬁécembgr& 2023
and denied a ti’hlely petition for rehearing on Fehruary?ll,ﬁﬁé’é}‘Tlhé€3urls'dlct10n' ‘o‘f
this Court is in‘iroked under 28 U.S.C. § 1254(1)."Ifhis pét1t’16h has‘héen tiﬁier ﬁled
in accordance with Rule 13.1 and 13.3 of the Rules of the Supreme Court of the United

States if placed in the prison mail system® before Apr11 23, 2024. All notlﬁcatlons

U(l( m.lh 1‘

required by Rule 29.4(b) or (c) have been made at the t1me of ﬁhng
RELEVANT CONSTITUTIONAL PROVISIONS &HS’I‘.A_TUTES‘
The Suspensmn Clause of Art. 1 § 9 Cl 2 of the Constltutlon prevents the

g M(‘l 1 (n k)m Wy .)‘ Tl
suspension of the writ of habeas corpus “unless When in Cases of Rebelhon or Invas1on

~

N . )‘; - \§ I nl{(,.}l‘r/ ir 1‘}’ g 1(’,:' ‘:'.:,',}“;;{,ﬁ

the public Safety may require it.” i o

0" S O'lhoh hhs ,)t‘ SR hy Fowd

The Due Process Clause of the Fifth Amendment of the Const1tut10n

mq e ¢ Dl e

guarantees equal protections under the laws of the Umted States in the same way as
i 0 il 23, SIS BT
the Fourteenth Amendment’s Equal Protection Clause. . "_ir' "“ h

f : ne ()H l '1{, E

28 U.S.C. §§ 2241 — 2255 habeas corpus statutes T , .
E Lt )\”‘3 ‘{: =0t ’}'\ o
STATEMENT OF THE CASE"

' S (J(Jll\tll, i, ol ¢
Petltloner a military prisoner, petitioned the Dlst'ric‘t Court’ of Kansas for a
'-', A 1/ 1 ..J\\wa nlu‘b"l‘ ,:x'i:h' UH
writ of habeas corpus under 28 U.S.C. § 2241, on January 9 20253 assertmg a clalm
L
of ineffective assistance of counsel. That pet1t10n was demed_by the d1str1ct c0urt
. coodment oof the ST
.L‘I.; .r“‘:‘_"i v
. ' ed deLLA,.!Q L
6 In accordance with Rule 29.2 of this Court : it MJ S iy o
. FPTES IL
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\;’rlthout bemg. rev1ewed on the mer1ts because the court concluded that Petitioner did
R : ‘rmg-\,‘-m., S .-','

not overcome the Dodson factors set forth by the Tenth Circuit to assess whether a

rnrlrtary:prlson,erss‘casei ‘v:a!s fully‘and fairly considered by the m1htlary courts. The

. : R e of Iew o :

dlstrlct court concluded that Pet1t1oner s claim failed to overcome the second Dodson

factor because the clalm would turn on factual issues” and [a]ccordmgly, the Court

wrE psisiie : ‘

conclude[d] that Petltloners clalm [did] not present solely an issue of law...”” The
1 g ;‘ ll N X s

dlStI‘lCt court further concluded that Petitioner’s claim failed to overcome the fourth

r- .
.LA“-s‘)«W 5

Dodson factor because the Army Court of Criminal Appeals (ACCA) “solicit{ed]

afﬁdav1ts [and] apphed the Stnckland standard...”® Petitioner appealed the district

. £ BN | Ny
ity e .“;l( 5.:'-.’"‘1.,

court S de01s1on to the Tenth Clrcu1t arguing that the second Dodson factor, that an
"- oo ;_"t ‘. ; Sy -y !
issue must be one of law only and not of disputed fact, was 1mproperly applied to

FITIEE [FRRTeIE Cien

st ol e

Petltloner s case because it contrad1cted the finding of this Court in Strzckland 9that
cases of ineffective ass‘istance of counsel present mixed questions of law and fact.
Petitione‘r 'fui‘th‘erf‘a"'sserted that the district court improperly applied the fourth

Dodson factor Speplﬁcally, Pet1t1oner took issue with the district court’s failure “to

s b

e,

take 1nto account .more relevant port1ons of...affidavits that [Pet1t1oner] pointed out
in the traverse”10 and t_h_e ‘district court’s failure to address whether the CAAF’s denial
of the petition for gdr.‘ant"of‘”r'eview satisfied the fourth Dodson factor!! in accordance

3

with the s'ame?;‘ct')'u'rt"'s"-vfp‘rior'handling in similar cases.!?2 The Tenth Circuit affirmed

vvvvvv

7 Appellate brief, p 8 c1t1ng Gray, 2023 Dist. LEXIS 76604

8 Appx. B

9 Strickland v. Washmgton 466 US 668 at 698 (1984) “both the performance and preJudlce
components of the meffectweness 1nqu1ry are mrxed questions of law and fact.” at 698

10 Appx. B :

11 Appellate brlef PP 4B s

12 f, Jefferson v. Berrong, .783 F Supp. 1304 at 1308 (D. Kan. 1992) 3

4
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l;.d ST LAET '~n), . '
the district court s ruling but in doing so, the court appears to 1have acknowledged the
ORI Pt .
possibility that the second Dodson factor is unconstltutlonal PSR ETINGE
' J tuh..”i”"l .
The court used Petitioner’s argument — that the seoond Dodson factor couldn t.

L)

. B T R SE 1B SRR

be applied to Petitioner’s claim of ineffective ass1stance of counsel due to thls’Court P

A

Iy N T ;M i+ !-,u TN TA Lighie e
assertion in Strlckland that ineffective assistance of counsel clalms contam mlxed

il [REH l‘; - ‘nﬁ' l"'\ L )I‘u{ ':‘ - "‘;".: ‘;I‘i‘ "-‘:

questions of law and fact — as proof that Pet1t10ner therefore could not-have
. Iq s v e Lt .

[ r‘~ ,,-{:‘}\ N !“ r et b ,“

overcome the second Dodson factor. The court correctly. understood that Petltloner S

assertion is that “the district court should not even have apphed th1s factor to his
. q..u‘(}tlu\s/ rI\j Cx

claim because an ineffective-assistance claim presents a mlxed question of law and
j nu.z' EETERERA At

fact under Stnckland[] ” However, the court then says that:“his acknowledgment that

L o seeadhiflodsan =
the Strickland standard is ‘in direct contradiction to>thé.isecond Dodson factor,‘
2 A I oiu,t «.msczwduo e L s
amounts to a concession that this factor cannot weigh.in. hisfavor i3’ It seeins; by this
Y e 0 dunsel o Jmmxs s evdd
statement, that the court is well aware that 1t s rule, the:séeond::Dodson factor, is'in
¢ R TR \:IU(,J\ HOPGA G e e e

- contradiction W1th the standard set forth in Strickland, ,that ‘meffectwe assistance- of
w0 undersioods L, ow s

counsel claims contain mixed questions of law and’fact:’ The court also noted

! : ‘\.'n.(mpho b L.
Petitioner’s assertlon that the second Dodson factor acts’ as a bar to habeas for
; tH l'lﬂ)\t (1 i‘”l[‘\ 3

military prisoners but falsely claimed that Petitioner presented no support for that
K L FTIF ull(‘? ;\(\] 1':‘:\ . N :

! ," N

L

issue. : S |
. e tmvm‘:rpnnw T T .
Petitioner requested a rehearing on the two 1ssués 5f “héether the second
s wpint esefvoe HRA0- iyt i
Dodson factor ‘and the Dodson factors as a whole are* an"unéonstltutlonal bar to
v Cooud rerseden @ Moprdc et dwy
habeas in violation of the Suspension Clause. In the petltlon for* rehedring Pet1t10ner
- o bbb ineteoniy AT
m’mr"“(‘ o
: I(n(t The e o}
13 Appx. A } AC UP ;m hf- X "
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. ‘;-’.‘\‘rl‘l im‘ EN
elaborated on the second Dodson factor issue. Petitioner pointed the court to 28

PLFEEA
t

“‘l

'.....'. ""\. tl ” i 7; . l.
U.S. C § 2243 ,gwh1ch tes that an “applicant or the person detained may, under
ot xr PRI l t{‘ e r‘,'-‘\'." i P ' )

oath. v allege any other nnatenal facts 14 Petitioner contended that the second Dodson

-

E“ RN SR Yl{n ‘hl*‘ -\’llf B Aava
factor. _seems to, precludel the apphcatlon of § 2243 for military pr1soners because §

st s

2243 allows an apphcant ot the person detained” to “allege any other mater1a1 facts.”

~ i eIE li har toshs . P
Cltmg the habeas statutes Petitioner reasoned that the second Dodson factor “runs
' : M 1 YERT ioher .

afoul of Congress_mtent"in the statutes” and violates the Suspens1on Clause.
ol .

(“ : " oL l‘\ "f,l‘t,(,( :
Pet1t10ner asserted that the s1mple fact that Congress passed 28 USC §§ 2241 - 2255

oLy o ‘tn.'ozwi lmiu e B
into law and have mamtamed within those statutes the clear expectation that issues

. D

Bas el - oam &ltu‘u Ageg e o

of fact will nee d t be presented n habeas petitions, it seems that the circuit court
3

'J -,({’\"‘ . (y it Ul"’\rml‘ Coeroatd 3
overstepped its bounds when it decided the Dodson case.”15

ISR L. ‘J‘i?ll,f)l(..)p)} N !
Petltloner then elaborated on the issue of the Dodson factors as a whole being

"

an unconstitutional bar to habeas thus violating the Suspension Clause. In support

N - ..

of th1s argument ‘P'et1t1oner pomted to the district court’s failure,. and the Tenth

74- )l H

c;or,reot“the dlstr1ct court on this point, to address the CAAF’s

R B P.
reJectlon of Petltloner s 4Ipet;tmn for grant of review, where Petitioner asserted that

th1s reJectlon amounted to,a lack of full and fair consideration. Petl,t1oner 01ted the

14 This is in the contéxt of a petitioner being produced at a hearing “Unless the application for the
writ and the return present vrly issues of law” and the petitioner being given the opportunity to
“deny any of the facts set forth in:the return or allege any other material facts.” (emphasis added)
15 vReconsideration.‘briéf;,p':6 l;v'7‘r) ; 3

N SR ailww“'";ﬁ;) Y6
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for constitutional error would automatically be precluded 7116 Pet1t10ner argued that
; \ ,:'L:t,i} pited L“H .

the cited statement in Jefferson is true because ° m1l1tary prlsoners do not have the
M 1 J bt 3;7 tl}’r‘ . ’ ’

same appellate opportunities that state or federal pr1soners have 17 Because both

i SN BLIVE A S AP LIS %

state and federal prisoners have multiple levels of appeal 1ncludmg to th1s Court but

h S IR N 4 S b .:"L’v“\‘y TP LIS ““

mlhtary pr1soners when rejected at the CAAF level havef only one tappellate court

Coote g l;p\.;"-*ot e g

review their 1 1ssue 18 military prisoners are automat1cally : precluded” from federal

review for constitutional error on direct appeal once the CAAF re]ects a petition for

. ¢
<

grant of review. Petitioner then analyzed the proper apphcatmn of a full and fair
; . el e

consideration rule by citing this Court’s ratlonale in Stone‘va‘Powell 19 wh1ch was
v Ca Jy PUESUHLES @

decided well after this Court’s full and fair cons1derat1on rulerin. Burns was decrded
ogesss ot : R

but well prior to the Tenth Circuit’s own full and fair consuleratlon rule was applled

1 SERENT I o u’Jf‘luuH.um,. L nb
to the military in Dodson. The crux of the argument from® Petrtloner here wasthatif
< ave, . e chisTae I Spant

a claim is not a Jud101ally created’ right but, rather a c0nst1tutnona1 rlght the 'full
e Wogpreclodedt o dede ad

and fair cons1derat1on rule could not be apphed because.. it would bar ° access to
i . (!\/\l r(‘u M o ,L» et

federal courts by state prisoners with constitutional cla1ms dlstasteful’ to a court.”20
i : 'ppucalur of

Petitioner pointed out the vast changes that have odeuitred‘in:the mllltary since
1 . v/(/? b4 l’lJ\’L(‘ . . o

this Court’s ruling in Burns and cited extreme dlfferences intthe‘typés of cases tr1ed
' e urwde by e .

by the military now versus in the 1950s when Burns was-~de01ded alludlng to the

¢ Coo psidesstaEs. v o

possibility that Burns should be revisited for relevance in‘to day’r ‘m111tary soc1ety
. I Coednf ol a.,ll.lACl}lLI TR N N O

. . e andy e e " <Lt

16 Jefferson, 783 F# Supp. at 1308 vk 'u)rislil‘i.f’p’méiﬁ i, b

17 Reconsideration brief, p. 9 S ol TS AU T TIPS SURON
18 Military prisongrs cannot appeal a CAAF rejection for grant of reyrev_v _and their :appeal process is..
over at this point. Only if the CAAF reviews an appeal can a mlhtary pmsoner then appeal to th1s _
Court. 10 USC § 867a(a)
19 428 US 465 (1976) ’ ims distasiefu
20 Reconsideration brief, p. 10, citing Stone at 522 1 ”,,'f’ (o ‘-J . K
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Petltloner then pomted to thls Court s decision in Parisi.?! In Parisi this Court stated

{!\“ 1.‘.

AR <t.llvl ~Ju‘1u}\‘.n NN R

that a. m111tary prrsonen must.. be perm1tted to resort to civilian courts to make sure

T : ormm.t XSt

that the military, reg1me acts W1th1n the scope of statutes governing the problem and

r |

]]\\1 ,(\( “(- 4

any.constltutlonal requlrements once he has exhausted all other remedies.22 Lastly,
Petltlonel’-pon-lted dut thfat\ ”when Congress passed the Antlterrorlsm and Effective
Death Penalty Xct 'o;'( \1386 (lAED‘PA) they made no change to § 2241 of the habeas
s:t\at,ute‘s: vrhlc}:(r(s‘thd]s“datdjde mrlrtary prisoners file under. If Congre;s had intended

i"",, -;..‘x;“-"' \ . h JA‘_»I"(:",‘I

to Limit amlhtary'prlsoner s ablhty to petition for habeas, or even wanted to condone

R PUPLEDERNS # W 0 %5 £ R Rehars e ”
the Tenth ClI‘Cl.ut S: 3ud1c1a11y created rule, Congress would have done so.
BRI 5

,'Here, Petltloner asserts that the Dodson factors as a ‘whole are an

dsere

unconst1tut1onal bar to habeas for m1htary prisoners in violation of the Suspension

. . A
T “ "“n‘*u Q‘ﬂ( Ky : 1

Clause Th1s 18- SO fornall of the reasons stated above: the Dodson factors violate

-—\‘<.

Congress 1ntent of the ‘statutes including § 2241 and § 2243; the Dodson factors have

never been suCcessfull o\/ercome by a military habeas petitioner since their

""I‘? '1\.1 .l‘hl

U £F Srlgj '
mstrtutlon 1nxt]; § otherf than LLpS23 which was then overturned by the Tenth
‘.mnr,‘) ' "1".‘41; L I

e "1 BTN SR i i’(‘i! )
C1rcu1t _the Dodson,factors amount to a judicially-created rule preventmg military

AL T ."“,,,.-.i gl 3, REeH e

pr1soners from ;galnmgpaccess ‘to.a. const1tut10na11y available remedy in the Tenth
S CEAT A P s o :

C1rcu1t and if the, second Dodson factor is deemed an unconst1tut10na1 bar to habeas

in ineffective assi;s'tancegof -counsel cases, the whole test is therefore unconstitutional.

BN STORS ST RFREMT N : i
ERRRE DSl R
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21 Parisi v. Davtdson ‘405’US 34 21972)

22 Reconsideration brlef p: 11, mtmg Id., 405 US at 54
23 Lips . Commandant; USDB; 1992 U.S. Dist. LEXIS 17310 (D. Kan. 1992) petition granted,
decision overturned«fn Lipstui'Oimmandant, 997 F.2d 808 (10t Cir. 1993) the court deciding that it
should neyver havyg @e,achéd-?the ments due to the Dodson standard. A
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Finally, because other circuit courts do not follow the Dodso}ngtest and therefore other
FEEATENTTEeN:

T

e‘t\itions‘, military

district courts beriodically reach the merits of_.military habe“s:

o .lr;

; ‘4" bh ‘ .

prisoners in the Tenth Circuit’s jurisdiction are demed eq al access to the courts,
. :a;it.) Y b giey,
K] !“{ » \)
thus violating the equal protections guaranteed by the Dis 'Process Clause of the
'r‘ .u;'l‘:‘l‘\;(‘, W ' "‘
i . SNEN TR NORIRNeLe o
Fifth Amendment. : e
{ '
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This Court instituted, in Burns, the full and fair "c'on_S1derat1o‘n standard that

must be overcome before a military prisoner may have h1s habeas pet1t1on rev1ewed
i /(‘07, A(!U* ,_V|.£ ;
ey

on the merits. In the same opinion, deference was glven to m111tary courts by federal

civil courts, at least as much as is given to state courts ‘Z‘l I Sphlestnger th1s Cour
{ . &y wwl nc‘f‘ti S e

- recognized that Congress has always ensured m1l1tary pr1sone1s hght to pet1t1on for

r s oD Q‘ Plu Rs "o
AR

habeas in the c1v1l courts.25 Yet, the Tenth C1rcu1t‘has seeh ﬁt to prescmbe a standard

l’c

.

which has ensured that no military prisoner W1tlrm the Tenth C1rcu1t s Jurlsdlctlon
: BRUTE V‘H"“' B
: L REORTIo

*can receive a review on the merits of any habeas pet1t1on uniless the 1ssue brought
1‘ - ((‘ll “'-(1(1'1\)) NERCTERERES

forth is a challenge to jurisdiction. If this is to be deemed acceptable then the
l . : }l-.) }.ltd)t tl }]“ . \_1

meaning of jurisdiction must revert back to what it meant before nphtary prisoners
y i( m!,l}tu Ll i :

were given thé statutory right to bring issues other than ]ur1s‘d1ct1on in habeas

{ A lvl‘ﬁc Jroemin
petitions, where a constitutional violation negates Jur1sd1ct10n 2‘,5.,The m111tary,courts
) o LSO e "v'rr L
) » [ L
1 . m RE VR . .
S ’u in i( p’r(a( i s ad

.4-'*. tay

24 Burns, 346 US at 142
25 Schlesinger v. Coun.cz,lman 420 US 738 at 750 (1975) (“If Congress had mtended to depr1ve.c1v1l d
courts of their habeas corpus jurisdiction, which has been exe‘rmsed froxﬁ the\begmmng, the break: -
with history would have been so marked that we believe the’ purpose cWOllld have been made plam
and unmistakable_”) om me; e .‘ e . D
26 Runkle v. Umted States, 122 US 543 at 555-556 (1887) “To g1ve effect toits sentences [a court-
martial] must appear affirmatively and unequivocally that the court was- gally ‘constituted; that it -
had jurisdiction; that all the statutory regulations governing its prdc%edin s‘had Béen complied with:
and that its sentence was conformable to law.” See also McClaughry v. Dem‘lir't’g, 186 US 49 at62 -
i .. fl‘llrlllt‘l/
9 o n‘l:"“ 3SR
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Pkl ERG et y
do not,prov1de d quate reyiew during the military appellate process because they

e L 2 per’ v .
corvetlioag AL \‘l‘ ST i

know that m111tary prlsoners will not receive merits review of habeas 1ssues by the

'; . it . . ?
lt‘ru“ “!:-"‘ t ! 'l “‘. "“.

s

Tenth Circuit’ S jurlsdlctlon«and has resulted in unequal access to the civil courts for
. ‘:' r/k);t “i)}?'{)' ~\J( . ‘}

gty

T 3 -» o ;(&[715 l..! ju\\,‘ ﬂ

Amendment Unt11 the ufederal courts start overseeing the m111tary decisions,
SHERYSIII Wi view! \(1 dlos oSS S ,

correctmg constltutlonal V1olat10ns and ensuring propriety in the military

a Y

r..l\‘1 ,l(]l - 1""]

the wr1t of habeas‘ corpus demed and are subject to violation of their equal protections

- Na. ,rny ”l ‘l
guaranteed by the Flfth Amendment due to lack of equal access to the civil courts.

hn,.r, :»'

. The Dod§\oqn factdrs' have effectlvely barred access to habeas for military
.-‘- PIPRTRR S ¢

"’("‘ '-.n‘.-l" sl

obvious when v1ewed alongs1de the other circuit courts that have reviewed military
R A1 L s, ; i

L. \r 1,
9. B I T . -
R Loty - Ce t

(]902) "A court-marhal 1': the creature of statute and, as a body or tribunal, it muqt be convened and
constltuted in entire conformlty with the provisions of the statute, or else it is without jurisdiction.”
And Johnson v. Zerbst,«304US'458 at 467-468 (1937) where this Court asserted that when a court-
martidl deprives an acéusedl'of fights guaranteed by the Constitution, in this case it was the right to
effective counsel, the court loses jurisdiction “due to failure to complete the court-as the Sixth
Amendment requires:.
27 Umted States v. Norman 2022 CCA LEXIS 605 (NMCCA 2022); United States v Gomgs, 2022

Y

CCA LEXIS 5’76 (NMCCA l2022) United States v. Fausnaught 2022 CCA LEXIS 596 (ACCA 2022);

United States v. Juarezczd 112022 €CA LEXIS 595 (ACCA, 2022); United States v. Jackson, 2022 CCA
LEXIS 591 (ACCA 2022) United States v. Westbrook, 2022 CCA LEXIS 593 (ACCA, 2022); All of the
above cited cases weke. ﬁulhniélhls? dismissed by the military branch court of cr1m1nal appeals without

Ny g

anyﬂung but a statement" ‘Ehat thh court con81dered the entire record.
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habeas petltlons on their merits while still adhering’ to the Burns full and fa1r

.‘(v

consideration standard Even before 1nst1tut1ng the DDdSO?’L standard the Tenth

et ".x!.‘.

Circuit clearly had no interest in entertaining mlhtar‘y "habea's pétltlons Thls is

obvious in the court’s treatment of the full and fa1r conSIdeigtid' 'standard before
t tx ' ; f‘

Dodson which assessed that an issue was fully and fa1rly e‘V1e§féd by1 m1l1ta1y courts
NENT: f '.‘:.
even when “its opinion summarily disposed of the 1ssue W1th thel ere statement that

4
:‘:l'.,' ey oe

it did not con81der the issue meritorious or requiring d1s<fusé16‘ "’23 f*
. . t 1

The Tenth Circuit’s treatment of military habeas cases has g1ven the m111tary

1 } 1ot {‘ 134 -
carte blanche throughout the trial and military appeals process allowmg the m1l1tary
A , }()«lb(.h ERTE

to proceed with impunity so long as the military appellate cou{rts state that they fully
. ‘\’ h } /\)}l’ﬂ u*‘ ' g

and fairly considered the issues raised. The Tenth Cuctilt takeisJ Burns too far 1f
¥ ALY "t'\'%mehuu By . N

Burns should even stand today. The Parisi Court summed up the meamng behlnd
H it ye lL"v‘ZC 3 ll\ v ,;:1 4
-the deferential treatment asserted in Burns:2% = e ! l‘ L
' -'3"".;1.{. »Alu lf\k} llld (l ‘o ‘_,'li""':"n': "L}"lf'
While we have stated in the past that speC1a1 deferencé. 1s ‘due; the mlhtary
decision-making process, this is so neither because of * comltyﬁ nol‘ the sanctity
of the Executive Branch, but because of a concern for ‘the effect of judicial
intervention on morale and military discipline, and hecanse. oﬁ the civiliany. .-
Jud1c1arys general unfamiliarity with extremely techmcal (prowsmns of the - '
Uniform ,Code of Military dJustice which have ng be an alggs \}n civilian
Jur1sprudence 30 Jen s oy

1llr" '\‘
'l-i,Q

With this understanding in mind, it is clear that spec1al“d fcrenc‘e” should not be

applied broadly across the full spectrum of military courts-;nlartﬁ’al“Espemally in hght

IRt \‘ l te !

v - mod up ihy 1 :
N ¥

Vi PR il
llt“\ \J“ é‘.- Dy A
B

" M P
1
uoe v

IR :,m;‘,l‘.«;.,:v“.\‘r.” et PR
28 Watson v. McCotter, 782 F.2d 143 at 145 (10t Cir. 1986) 1 (. - ..y v ‘o 'duc Lhe - tie '

29 While Parist c1tes Gustk v. Schilder, 340 US 128 (1950) and not I@y&rnﬂas therrqf‘erenced case here;
it is Burns which declared that military courts deserved at least as much eferel?ce as the state '

e
courts. Burns, 346 US at 142 iy

30 Parisi, 405 US at 51 (citations and brackets removed) (Separate l“:c“:}l:; ;:1 l‘” ) AR
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of the change that ame zw1th this Court’s ruling in Solorio,3? which opened up

‘.(i BN 1v\, X _:'“} rﬁ\nb‘\ I;J"‘- 1oy, \, ‘

1h i

mlhtary Jurlsdmtlon,ove:r any, crime, whether service-connected or not, that a mlhtary

or "'“1 1, : hn_“’f‘ f‘n”t’ i et 3-

member mlght be accused of; So by this Court’s own understanding of the reason for

4 N /Q\\1[l|f; ;‘)*1\\““}‘;{ ,'»'lt~ . I.
: , o

the c1v1l court 8% spe01a1. déference towards the military courts, deferénce should not

(St nta)

[
o ¥, .
t 1‘ N ‘Irqln(‘\ -/‘;',J‘f-;‘ ry . (

be apphed where e1ther h'o effect on morale and military discipline 1 1s threatened, or

o

1L7 N

moreianalogs 1n clnnhan Jurlsprudence than there are differences. Approximately 80%

.ol AL ,u'- t,\,ay* _w._x MEDNELIRE i
of the inmates currently mcarcerated at the USDB were convicted of sexual assault
hepaoes gy nrysend. federa ket ¥

or rape wh1ch have dlrect analogs in civilian jurisprudence.3%- Many of the

1
X
o)
oo

const1tut10na1 1ssues brcught n m1htary habeas petitions also have dlrect analogs in

SR SRS 103 u m/““ .
c1v1han Jurlsprudence M;htary members have a right to effectlve assistance of

L V\'.
'm['l'u'l
- n

)[.ézit'es“ent ev1dence in their defense; all issues that are regularly

'Q}‘:

presented in mﬁl ary: hg,ﬁe,"ab pet1t10ns

.'f'-‘mm o

Gourt cannot Jgnore the analogs between the rufles for evidence

n-"' -..l. a'

between mllltary and federal JudICIal systems. One of the most common issues on

f-', .:\ b

dn‘ect appeal m. m111ta1y cases 18 that Military Rule of Evidence (MRE) 412 was

“ 3

,, ;\ .{,

i 54?,3 Us 435 (1987) (Overruling O'Callahan v. Parker, 395 US 258 (1969)
and dec1d1ng that the '(sft for. 3,urlsdlct10n by the military is whether or not the accused was a
member of the Armed Serv:,cesaj‘. the tlme of the offense charged.” at 451)

i Solono v. Umted §taf

12

e

AT .




oy
&
e
papht
i
44“_
s
=
J.-'
}
=
>
“~
oy
b
ks

J
wv) ,J K
’ |

i hu'."!' w, e RN |
subd1v1s1ons (b) and (c): (1) Evidence offered to prove thal; ‘a v‘.tctm'r{engaged in’
other sexual behavior; or (2) Evidence offered to prove:a wvictim’s sexual
predisposition. (b) Exceptions. In a proceeding, the: following ‘e¥idence is
admissible, if otherwise admissible under these rules: (1) evidenceof specific
instances of a victim’s sexual behavior, if offered to prove ﬁhdt@omeone other
than the accused was the source of semen, injury, or otherxphysjtca,L evidence;
2 evidence of specific instances of a victim’s sexual behav1or W1th respect to
the persorn accused of the sexual misconduct, if offered;: by_the(gccnsgd to prove
consent or if offered by the prosecution; and (3) evidence the exclusion of which
would violate the accused’s constitutional rights.33 I ECIRTL VR SR A

Meanwhile, Federal Rules of Evidence (FRE) 412 reads as follows -

‘ 191:‘. HOFE

(a) Prohibited Uses. The following evidence is not admlsslble in:a c1v1l or r -
criminal proceeding involving alleged sexual misconduct: (1) evrdence offered == -
to prove that a victim engaged in other sexual behavior; or (2) ev1dence offered

to prove a victim’s sexual predisposition. (b) Exceptmns (,I) Crrn:n](nal Cases.

The court may admit the following evidence in a crlmmal case.\(A),ewdence of
specific ingtances of a victim’s sexual behavior, if offered O REOVE: that someone :
other than the defendant was the source of semen, 1n1ury,‘,o&oth‘_er physical
evidence; (B) evidence of specific instances of a victimys. -Se¥HA 1;behavior with
respect tg the person accused of the sexual nnscondpct, i Egﬁ'emred by - the
defendant to prove consent or if offered by the prosepgtox,,eqd L) evidence
whose exclusmn would violate the defendant’s const1tutwgw ‘l:lgl:{‘tﬁ}( .

Rule 412 in both federal and military law is but one example\{fn oth forums rule,
B A N B

413 is titled “Slmﬂar crimes in sexual offense cases “andlboth‘ \aa,e- worded 1dent1cally

‘, AR X !,s.,,)A . —_m-

with the only dlfferences being the naming of -the- prooeedlng,,l the;court and the
) e et D evadtne L
accused. Rule 414 in both forums is the same. Rules 41 1\;410’ )409;.(408 407 etcetera

f ".l ) (l f"‘ ull“l

and so on are .also all identical. It seems 1ncomprehe“risib‘lé zthat“i‘any co‘urt but
N xj\‘l ﬂ),& lq,

especially this Court today can say that the military: delcl‘slo”ns cleserve deference

H;

{ ‘G
because of c1v1han judiciary’s general unfam111ar1tyg uw;th '(xtremely ‘technical

o aongl
provisions of the Uniform Code of Military Justice wh1ch have nd analogs in civilian

, amaple. A DO o
v 1) "
jurisprudence. »35 This Court need not even compare every® m1l1tary rule for courts-
K] PSRN ulao!u ARG W EC S e sy
. : a2l "l, ‘.' T “:’.
3 S Y T U T RTDN VO 3 I R TS S TR BRPAIY
33 Manual for Courts-Martial (MCM) 2019, MRE 412 . FOLCR ST RIR T I :

3 FRE 412, searched for on Lexis Nexis, February 6, 2024. l?
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% Parisi, supra, p. 11 R ' . :-Ii
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mar_t1al w1th fedex;?l 91 1state;court ,rules This Court has already agreed that military

)
—'L\,\A 4
7

(5 purts! mart1a1 mlrror‘é’stéité?a{nd federal courts in many ways.36 :

' r' v,

-'Rule 10 of the

xrules fo; this. Court states that when:

U te t’t;ou;t(qf appeals has entered a decision in conﬂlct with the
de01smn o{ Canotheq,,pnlted States court of appeals on the same unportant
matter.. . 0r has’so far.departed from the accepted and usual course of judicial

- proceedmgé,;mi’ sanotmned such a departure by a lower court, as to ¢all for an
exercise of th1s Court Y superv1sory power;

Sl ".“.‘J
BT n g ate P

k1
the case meets the éharacter of the reasons the Court considers” a case. In cases

l l.

&

\p.

£ Vgt

b“)C C1rcu1t has 1n’cerpreted the Burns full and fair consideration standard as one
that' 5 7 e Pty

should not &éer }ﬁom that currently imposed in habeas corpus rev1ew of state
. conv1ct10ns an that “the test of fairness requires that military ruhngs on
constltutlonal lssue‘s”céénform to Supreme Court standards, unless 1tf is shown

that condltlons pecuhar to m111tary life require a different rule.’s”
s AT ‘(ﬂmd( v . 3

Of note, the Sanford case c1ted here, decided in 2009, was a review on the merits of a

IS

[BEATA rwiﬁ

[ TRWAT R [
pet1t10n to meet thetlA ‘m‘e}ntS review stage of their habeas pet1t10n (excepting

Jurlsdlctlonal challenges) and in so doing, have denied military pnsoners the habeas
", . . j_ A ,T‘f

review prov1ded‘them by Congress i the habeas statutes. The Third Circuit

5
i

3 See Ortiz v. Umted Stares 138 S Ct. 2165 at 2166 (2018) i
37 Sanford, 586 F. Sd.)atral’}hu‘muu S "
38 Armann vz McKed""”{i“llQ YAE 37379 (3t4°Cir. 2008) (further stating that the AEDPA standard would
not apply when clalms'are not ad]udlcated on the merits.) i

;o At ;\:; r T ; o
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the standard has been overcome.3? The Fourth Circuit a 9 llgws‘the full. and falr
consideration standard set forth in Burns, w1thout adhe ”Jto;thg Bodson standard
The Fifth C1rcu1t has continued to follow the Calley test,jthait ’;;:1;;;1; of error must
be “one of const1tut10na1 significance, or so fundamental,ias td have resulted in a

-v

‘

miscarriage of justice.”0 The Ninth Circuit follow.s the Bur.n

a- .xx)

%nd@rd whlle addmg
),,,,,’l-."".r ; ¥

that “a federal court may only grant a writ of habeas Sorpus, to guard agamst the

I "’- . l\f.,u.‘r’ . -]" I ?";“'
military courts exceeding their jurisdiction, and to v1nd1cate constrtutlonal rlghts 1”41
) v ":' u.'xv""}(.‘t «"5'. te! st
The Sixth Circuit also follows the Burns full and fair consideration standard, but not
; fi s iuM)\,, 5.\_,._‘ RS SN
i v
the Dodson standard Interestingly, however the Sixth Clromt does cite Lips, wh1ch
; R .:;{a h,,hm 1)(, R :
was a Tenth Circuit case decided after Dodson, and the only case s1nce Dodson to
S ‘;’1 (‘v‘ér* HE Jl,*’ 3
reach the merlts in the district courts of that circuit.42 However, thecase was reversed
3 S m}i i}’ g() ‘HH& . IR '
on appeal due to failure to overcome the Dodson factors.43 Mostr 1mportantly for the
u Yo JNI H.;b ,\(,1 '»."-,u, ) . {
purposes of th1s petition, is that the Second 44 Th1rd Fourth Flfth SlXth Nmth
- tobe 'm}nm tp O
Eleventh (follows the Fifth Circuit#5) or the D.C. Circuits have all dechned to adopt
' me o rale tonsLu S-TRSN EAC IEPUE
: ‘- ;" ".i". i, :‘f R A TS
"\).:z l‘-‘d( l.(,LLhHl 1A, ,t;_:. Sad il
39 Id. : ‘1 t;)\qh.f |1 ' 33

10 Loya v. Underwpod 857 Fed. Appx. 834 (5th Cir. 2021) c1t1ng Calley mggllaway,ﬁm F.2d 184 at b

199 (6t Cir. 1975) .
at Erickson v. Blanckensee, 2021 U.S. App. LEXIS 34289 (9t Cir. 2021) c tmg Br‘oussard v. Patton

466 F.2d 816 at 818 (9t Cir. 1972) SORTS GG i
42 Witham v. United States, 355 F.3d 501 at 505 (6t Cir. 2004) " er L e # w
43 Lips, Supra, p. 8 SWe ver 1k ca

44 In Roukis v. United States Army, 2014 U.S. Dist. LEXIS 160690 (S D. .NY 2014) the dlstnct court
states that the standard for review is the Burns full and fair: con31derat on standard and, in
addition, the court cites the 10th Circuit Lips case, Roberts v. C’allahan 351 ‘f’ 3 ‘994 (10th Cir. 2003)
and Thomas v. U.S. Disciplinary Barracks, 625 F.3d 667 (1()Lh Cir. 20 10) All’whlle avo1dmg following
the 10t Circuit stdndard set in Dodson. o Lo *ik I th L I
45 Brooks v. United States, 2016 U.S. Dist. LEXIS 183902 (N D. FlL f20.16)L01t1ng Bui‘ns’ “full and fair..
consideration” standard, and Betonie v. Sizemore, 496 F.2d 10Q1 3'§1LOQ, K63 .(P}l}‘ &9 74) Wthh state‘ .
that federal district courts have jurisdiction under 28 USC § 2241 to consnder amﬂltary pr1soper sy
petition when the Petitioner is “questioning the validity of ‘the Judgments ‘which Ted to their =~ '
confinement, alleging that the military proceedings leading to theit’ sentences wére fatally defective

because they weré‘depnved of the basis[sic] constitutional guarantee of: asblstance ‘of counsel=*« + & H
-—s |‘~‘ (;*hr{-“ e
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the Tenth ClrcurtrDadson ,standard though it was decided in 1990.46 The Seventh

2 oo aticn Yoitngh »

C1rcu1t appears ,to ,follow the Tenth Circuit standard, however, though the Tenth

,-\

TR TS Arz n'rzrz’ NG
Clrcult entertams ‘farﬁmoré mlhtary habeas petitions, the Seventh Circuit has

v “

reached the merrts on molge 3than one military habeas petition, as recently as 2018.47

afn habeage
The effect of theADodson factors as applied by the Tenth Cerult should be
Torvmion aml*m:,)?w TS e B

obvious to th1s Courtiat: thls zpomt Mlhtary prisoners do not have equal access to the

vt

Y
Rt RV ST

(‘n r'u‘if RE Y 4{‘(1‘9
k e

federal c0urts m v1olat1on‘of the, equal protections guaranteed by the Due Process

:)nk ;. " ::1 ’ mm,,t, xﬁs_ \;zow.t :‘ Ay ¢
Clause of the Fifth Ameéndment. The D C. Circuit reviewed Sanford on the merits of
the Chente 3 Gl sk L s
his habeas pet1t10n Youngberg and Hurn were both reviewed on the merits in the
g h( et 1
Seventh Clrcu1t Armann was reviewed on the merits by the district court,*8 though
1'\: o r,m
: m 9, m-onw a
the Th1rd Clrcu1t reverse “The s1mp1e fact that no military prisoners have received
.wmi' 3 . : Y
ments review of a habeas pet1t10n since Dodson was decided and that outside of the

vy .,}_—.""‘
IR SO

. ‘)1”_.. k”b

BURR R TS S

Tenth Clrcult -mulitary: pmsoners have received merits review — though the Tenth
X rﬁn

?r‘ oy R i "l( ‘J:HJ

Clrcuit revlews ‘fai mole‘ mlhtary habeas petitions than any other c1rcu1t — is proof of

""t' "9 h(ﬂ fl.c-./ Ve ym . -

hdtiy Ao

inn' '.f.l'L“ ?._ :JJ\!
both % V101at1or(1 of ﬂ.}e £aua protectlon guaranteed by the Fifth Amendment and of
’)“\( '8 'rli, :H’}H"’ ‘; : M T

the Suspens1on Glause 'Mlh‘tary prisoners within the Tenth Cerult 8 Jur1sd1ct10n do

Yoy

not have equal ‘access*to ,he courts as their counterparts do in other circuits. The

Ninth Circuit has no p1 oblem reachmg the merits of a military habeas pet1t10n 49 Nor

follow the 10th Cu‘omt Dodéon;:standard or-not.
47 Youngberg v. Krueger, 2018 U.S. Dist. LEXIS 192818 (D. Ind. 2018); Hurn v. Kallts 2018 U.S.

Dist. LEXIS, 94943 (D. 112018z -+ -
i Armann'v. Warden, 2007 US Dlst LEXIS 39660 (W.D. Pa. 2007) v
49 See Rich v. Stackley,’ 2018 US Dlst LEXIS 63854 (S.D. Ca. 2018) ,
5°'S‘ee Sanford Stpra; G R AL MR 2 '
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more difficult to determine due to their lack of m111tary habeas pet1t1ons Thg evrdence
" RSTEN ’1‘144 (\h-\, RS ot ."ll" :

is plain enough‘ though, the Tenth Circuit uses the spe(flal‘defet@rence” 'doctri'he of
‘ } },:, RS LN
Burns to deny equal access for military prlsoners ito d1st}:1ctL ou‘rtslthat are granted’

,, L -.,‘L-' l\udb ‘ (-

a

in other circuit$, thus violating the equal protections gusi¥anit g6 ‘by fhe Due Process
""r [C’ j 1 "’-}.‘

Clause of the Fifth Amendment. This Court, in d1scuss1ng the equal protectlon

% l“ \‘ é,u-,..

guarantee of the Fifth Amendment has stated “[w]e do not‘ ungé?s‘gand a few contrary
‘ : N Y2 ,'
,,‘1,, sha L ety
suggestions appearing in cases in which we found specidl deference' to the pol1t1cal
v "s;-' “_ o LA
branches of the: Federal Government to be appropr1ate...”51' Sy IR
‘ ) L *Juod\_,)uuumns Wl -.uf(
It is in light of these facts, that only the Seventh ClrEult "e‘ven ‘cites :Dodson as
.L, ” K (x s fl“ l} \(}‘xd'e ‘. : ‘]’ 12"2 «\1' A ‘l
a relevant standard in reviewing military habeas pet1t1onsmthat other C1rcu1ts
b e wm HA \bmw:«th R
routinely rev1ew the merits of military habeas pet1t1oner 3 cla1nis" and that the Tenth
5 . crulu‘ttu"‘ ""lr*

Circuit routmely, and completely, denies access by m111tary habeas pet1t1oners that
| ; ‘l““}’ll”l‘}l’ \IV('\ " i
is granted by other circuit courts, that Petitioner contends that th1s Court has a duty

s :n”lcr‘.t(n ol
to clarify the meamng of the full and fair cons1derat10n standard set forth m the
¥ o uxl dei lf"'u(, oo i
Burns decision and consider whether the standard is® " still- approprlate today
" Hltx .”“L BEAR E .r‘

-l'.

Part1cularly SO l)ecause the Tenth Circuit handles far more mll tary(habeas pehtlons
bt (lncun (;”cn oy ".... ,.m .::‘,-

X,

-

than any other ‘c1rcu1t due to the USDB — the largest m111tary conﬁ‘nement fac111ty =
W sfiERNE, that ‘ oL ad

being located in Kansas, within the Tenth Circuit’s Jurlsdlctmn“Wlth so’ many
. o ’1. u hnh ,no ..

petitions be1ng reviewed in the Tenth Circuit, wh1ch in any ?)ther c1rcu1t would have
i Ly mm- L 1 '

a much higher likelihood of being considered on the métits; xth1s Court must define
- lntmtm.:t )

3 it

the meaning of “full and fair consideration”, and if that 1sta dardr ’1s even relevant
1 e 7‘" “’ ‘Tl(,wlll(r &
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51Adaran,d Constructors, Inc. v. Pena, 515 US 200 at 217 ’218 (1995) o o e
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given the changes ;t'}}q‘t“have taken place since Burns was decided in 1953, both in the

4 . POSTL v e : ‘

‘ iy wisie The

military and in society. ' - t
. Fame e .".;.'..... R .
’ dad i Solorio

. [y
Petitioner,.questions whether Burns’ full and fair consideration standard and

pe oy L wvareagivdlecan : &
the deference doétrine'skould stand given the changes that have occurred since Burns
was decided in, 195§31‘Xs*was stated above, deference was given to military courts by
Conrts ang ogsevbion s kY "

the civilian courts;due #osthe nature of military law at that time. At'the time Burns
ve YA ST ¥y )

oAk

ol T AT
Al iy hae -.'}3‘1!-:. et ¥he L ¢
VRS AR SO RS Al . T iqe ‘L
was decided only 5% "of _c"aﬁes tried by the military were sex assault, cases, whereas
b C e IS USSR RS E . i
vl s e :

i Yip e ok
from 2011 ~ 2020; 95% of cases were sex assault cases,?? to name one example.
o C AR P DA

Beyond this statistic, the miilitary underwent a change in jurisdictional power after

:

[P,

this Court decidéd'in So

i

crime, the location of the crime, and whether the

N

eyt ot e f v;'xﬁ'?‘;:‘(f Fiho ghaw SIERY 12 : ; . ;
crime ‘even had.apx@h%xﬁlg,_;c(oddo with the military. Prior to Solorio, contrary to this
AT g e et N g ‘,«.A.X‘.; ‘I_“.pa R = * : i
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own agsention sthatsuntik; 1960 the test for court-martial jurisdiction was

\A. B 51X yed T e [
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t’l}}é military generally did not attempt to agsert any court-

b
v
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sl TR L T
m_?,rtml Jurlsdlcp}g&&aggthg ghime Qc_qgrred within the jurisdiction of ]}ocal courts and

brio
;
:

N # ate vy o A
those courts wer opel;r_i*5‘2‘"Althoug‘h the cases cited do not prove that status wasn’t the
. By v s 1

N .
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~

52 From 1951-1960 207 cases.were found to be related to sexual assault or rape out of a total 3,879
cases tried. From 2011,2020 1,721 cases were found to be related to sexual assault or rape out of a
total of 7,305. This search was conducted via Lexis Nexis on January 3, 2024. Surely there are other
Givil crimes tried by thé'military.‘Sexual assault and rape are simply the most prevalent and
simplest to search if‘order to'show the Court that the military’s jurisdiction has moved significantly
toward :more civil';ci‘i'il'_fefé‘ftﬁéiﬁ?b"the timeof the Burns decision. i
53 Splorio, 483 US at 451> Hkys v . .
54 Cf. Colemun v. Tenriesser,*9 U8 509-at'513 (1879) where the Articles of War aré cited as applying
“initinié of War” ét{_@;’-*W&éﬁ&?@@ﬁiﬁ@tted"byﬂ.p,ersons who are in the military service of the United
States:™ Hére, thé'fﬁ'e'é‘jég;\%fd\.ﬁ‘c_l@}_fféi;’ié'?be"ei‘i?lfoth, the status of the military and the status of the accused,
né6t just'whether the'hédubedWagin the military but whether the act occurred in time of war,
insurrection or rebellion. United States v. Jaekley, 1950 CMR LEXIS 11950 CMR LEXIS 1
{USAECMR:1950) tiinie €onitaitted on base, military related; United States v. McCrary, 1951 CMA
LEXIS 155 (CMA-;}\&}% ).{:xgﬁipwas desertion from military; United States v. Emerson, 1951 CMA
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only test, they do show that the military prosecuted mostly, 1f not totally, nnhtary,
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specific crimes. In contrast, today the military prosecutes far more crlmes analogous

4

4~

l

to civil crimes than it does military-specific crlmes It i 1s 1n th;sﬂ‘hgl;lt - that cr1mes

i

prosecuted by the military in the 1940s and 1950s were almgst always m1htary-
RN LR

specific crimes with no analogs in civil jurisprudence — that the Burns Court saw the
l ) .. e Mx ]

vy 7’

need for civil courts to give such deference to military ju(di'c,ialw.d‘ecisi,ons. As has been
t “ L8 A .

R U PN A
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shown, that is not the case in today’s military jurispruden'ce'l

In light of the above facts and the changes that have occurred since Burns Was

{ !3'." v)\il\ (Y llc N N

Vot

decided, and, even more importantly, the fact that both the Dodson and Solorw cases

._l‘ ~|| nl ’| ”

l,' oo ‘f;:- I”vll\;i}‘"Li;: ”“ “ i “‘u
. X SR Y SR
connection doctrine, Petitioner contends that this Court mUSt cons1der the
i_' x’xl S TR .
{"*h T3 hats f 'I)‘ ' ’
const1tutlonal1ty of Dodson. As has been dlscussed above Burns was decided at a
‘-a dl \ll( .(,1 ;1,1, :

Ny
time when the' military prosecuted almost entirely cases Where the crimes Were
fU( Am s . n(‘

military- spec1ﬁc O’Callahan made it law that the mlhtary could only try cases that
3 - SIS

were service-connected, though the military had leeway to. try. crimes - that were
y R VL 'c*'u'ludsu ivoem Cas

analogous to c1v11 crimes if they could show that the, crmaes were serv1ce connected
; el 'Lll /J’\)(’J\l I ln& fU.- ':_ RULE

Contrary to th1s Court’s implication in Solorw the O’Callahanlrulmg caused no sh1ft
o e UCalle oy

in the then-current practices of court-martial Jurlsdlctlon O/Gallahan, simply bl 1ed to
K »-».,t)dl\, AN ll)t- i

keep the m1l1tary from asserting more jurisdiction than’ 1t had prevmusly sought to
. W, fRui e W

.
o .
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N

LEXIS 148 (CMA 1951) crimes of absent without leave; United Sta%és‘ Si{é'rwood' 1951 CM.A
LEXIS 130 (CMA 1951) created false military documents, stolen mllltarry pistol and absent without
leave; United States v. McSorley, 1951 CMA LEXIS 132 (CMA 195 YK same as, Sherwood UnLted
States v. Martin, 1951 CMA LEXIS 131 (CMA 1951) violation of securrty regulatlons These are only
the first six cases (exceptmg Coleman) found beginning at 1950. All are d1rectly related to mrhtary
interests and noné have anything to do with sex crimes or cwlhan trimédleven. ‘-’ -

8 Q’Callahan v. Parker 395 US 258 (1969) SR u‘\ RYSSE tf Sh s ".-"- s
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assert Dodson F}Jvai.s*a mll;tary service- member who was court-martialed under the

TN

- Y W pedid i N v
0’ Callahan doctrme «’Jl‘henl Solorzo changed the jurisdiction for the m111tary and made
5o wm il g Ao Co 2
the test for Jurlsdl,ctlon onefof status alone. From that point forward the military tried
O S ‘.“,‘.’ ol i
cons1stently more crimes‘,analogous to civil crimes.5¢ When the Tenth Circuit court
D otigE W x.mlo H)OMH}J‘ RS !
adopted the Dodsq‘n factors as the test for full and fair consideration, 1t failed to take
i»f«;"'m e sclion) of habo ST >
into account theﬁdhlstorlcal context in which Burns was decided and the purpose
uf‘"%’ Syt ‘wmy‘* ‘ '
behind-the defeféﬁc j

i
e
'f- ~‘\A’ l‘ G

f'

g ‘
de01s1on 57 The, Dodson factors are be1ng applied to all military cases regardless of
: R fmu H' ut'r\n :" d
Whether the crlmes a petltloner was convicted of were analogous to civil crimes or not

Y
93

B bt frig oHuth o .
and therefore c1v1l courtsr[are giving déference to the military where the military does

. a.' <, e, { 2\,. N
w0 . lhe)i() h,y lfﬂ. :
not deserve and should not receive deference “One overriding functlon of habeas

Aar

J\ < n" e
corpus 1s to enable the c1v111an authorlty to keep the military within bounds ”58 That

.’l u}“,;

oz, 8 e?i‘ *to the‘“‘ mlhtary courts — which are not bound to the
)4'4 ,r 3 s, u(‘ SO e

h i U'\. fﬂh\
Const1tut1on - at leaét as much as it is given to state and federal courts which are
H “‘ W A
s' s “' v'i . '{ ‘

b izt . : .3 :
bound to the Constltutlon And th1s deference is being given even in matters which
N E BT ‘

AL 5 b L "
s

c1v1l courts are, “better 'eq{n:pped to judge — those that are analogous to civil cases,

,.
.‘A t

"L ,.ﬂ
habeas corpus occuples

56 See the StatIStICS c1ted in Petit:dner ] request for reconsideration, p. 11, fn 29.
57 See Solorio 483'US ‘at448¢ (“The notioni-that civil courts are “illequipped” to establish policies
regardmg matters of mlhtary concern is substantiated by experience under the serv1ce connection
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historical importance as the ultimate safeguard agamst unJustlﬁable deprlva_tlons of

) LR e o T

liberty.”59 Wlthout access to civil courts to rece1ve proper rev1e\3v of habeas petltlons
joro 3 k‘l' RS Y I R e

SO U K 7 EEEE L T

military prisoners are without “the ultlmate safeguard agalnst un]ustlﬁable

deprivations of liberty.” S

' CONCLUSION
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The military justice system, instead of belng a system des1gned to uphold the

.'"”‘-.. [ H

constitution and the bill of rights, “has roots in a system 'almo'st alien to the system

of justice prov1ded by the Bill of Rights, by Art III, and by the spec1a1 prov131on for

'-;n rtij‘)\wiu-du}( L it ,.
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habeas corpus...”6 The factors decided in Dodson must he overturned in, order to

X ( Gu! i ‘vncv of 1 $je i
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ensure proper overs1ght of the military Justlce system by the ClVli courts through
3 RO fuand cgaingsr oy v e
> 3 b
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habeas corpus as the Great Writ is intended to do. Th1s 1s t eio ly posmble efféctlve

,‘

A

remedy for a court that refuses to properly apply the law 1n oi’aer to oversee mlhtary

eyt » \
jurisprudence. When a court can simply deny a pet1t10n because l,t ‘consists of not
t - “,“((111 (.1' *.{ " Y . -

I

l “‘\

solely issues of law”61 even though the actual standard requlres no dlsputed issues

‘ n .‘L"'! 1“1 ¢.‘1’:‘,

of law”, there 1s clearly an abuse of dlscretlon by the courts and the Tenth Circuit

. 1‘v‘x‘ur whit Ly S ¢

condones that abuse by supporting those dec1S1ons Thé ﬁrst questlon presented to

. x . ~(j/,'. - hv .v',-:! AR SN IO ; - |()

this Court was ‘whether the Dodson factors are d V1olat10n of1 the‘Suspenslon Clause
f -
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and therefore an unconstitutional bar to habeas for mlhtary prrsoners" The answer
3 S ,.~ t ‘(\ f\m ' p(, R N
to that questlon is, unequivocally, yes; and should therefore be overturned -
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59 Schlesinger, 420 US at 752 . L
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Short of that"the Dodson factors may be modified to apply only to cases where
'-~l’)}‘l. 'di“ ' ")('. o0 -

the crimes are mlhtaryespemﬁc i.e. crimes in which the civil courts would not have
% ' SR A i

had Jur1sd1ct1on to try.the' crimes because provisions do not exist to do; ;0. If this Court

Teooi o L Whielithas Tooon w )
upholds the Burns doctrme ,of deference to military decisions by civil courts, deference

S

.).1]"" . :‘H.\ . "
g oonv1ot10ns of mlhtary specific crimes which, ‘,‘because of the
Lo 4

Pt e, RN v.
must be ':limit(}:' '

Clavdn ol f?w‘w'm A des o 3 ‘
c1v111an Jud1C1arys geperal unfam1har1ty with extremely technical provisions of the
T b5 SUGKEER il ~

Unlform Code of Mlhtary Justme Wthh have no analogs in civilian Jurlsprudence
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01v11 courts would be.lll_ eqinpped to deal with. Only in such a narrow scope of cases

ey fup gt
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could the Dodson factors bé appropriate and remain in effect. The second question

GAlgshimia
presented to th1s Court‘was whether the application of the Dodson factors by the

y s A
Tenth Circuit,* w ,ch rhas fa1led to allow merits review for any m1htary habeas
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petltlon amount toa v1olat1on of the equal protections guaranteed by the Due Process
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Clause of the F 1fthnAmendment due to failing to provide equal access to the courts?
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The answer to th t q'uestlon aga,m 1s yes, and the proposal of th1s paragraph is a

proper solutlom
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Lastly, Petltion
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fa1r cons1derat d . ﬁlch was applied due to the deference given; military courts
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ld st111 be applied today, given the vast differences in
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mlhtary Jurlsprude de §5d: versus what it was in 1953 when Burns was decided. If

deference should’ Sialy glven in m111tary specific cases that have no, analogs in civil
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\ms; ﬁhould perhaps only apply to those cases The final
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question presented to this Court was whether this Court’s full and fair consideration
standard in Burns has been eclipsed by changes to societal and :mil‘itary law over the
past 71 years; thereby rendering the standard inadequate to its intended task? Again,
the answer to that question 1s yes, however, as stated ab@é', Burns may. still 'have
relevance in cases that have no analogs in civil jurisprudenee'. . |
Without this Court correcting the current court-made rules as proposed in the
above three paragraphs, this Court would be allowing the current status quo to

continue, which, as has been shown, has effected unequal access to the courts by
military prlsoners in violation of the equal proteetlons sguda'xl'a;nte‘e.d by' the F1fth
P . : u b ! M . -

Amendment to the Constitution, and has prevented all mlhtaryJ plrlsoners in the
__';.J'_ LRSS ST RSTTL s,

Tenth Clrcults jurisdiction proper access to habeas re;lew Petitioner respectfully
Wi ubuovi, firns s B L

requests this Court consider the questions presented and ensure that Justlce not just

vy

law, is accomphshed for those tried under the military judicial system
i ' pde rudos ag

Executed on: April i1, 2024
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