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QUESTION PRESENTED

This Court, in Burns u. Wilson,1 stated that a federal civilian court may not
.■O:;

consider a military habeas petitioner’s claim “when a military decision has dealt fully

and fairly with an allegation raised in that application...” The D.C. Circuit Court “has
!

recognized that the standard of review in non-custodial collateral attacks on Court-
i: :

, j

martial proceedings is ‘tangled.’”2 The D.C. Circuit has therefore interpreted the

Burns standard as one that “should not differ ‘from that currently imposed in habeas

corpus review of state conviction,’ and held that ‘the test of fairness requires that
1

military rulings on constitutional issues conform to Supreme Court standards, unless
d.:i:ai c.vi ! • *l l •

it is shown that conditions peculiar to military life require a different rule.’”3 The
htai/ ic.'vi'.-.o}* : 1

Tenth Circuit Court, however, has applied a much more restrictive standard. In
MV i

Dodson u. Zelez,4 the court laid out the following factors that must be overcome by a
i r.i'iiuuv.J1 ail.

military petitioner before a Tenth Circuit court could consider a petitioner’s habeas
J . i 'i-.-a!.1 I V I

claims:
: " ‘JHl't <;J) V iiOj. 1

1. The asserted error must be of substantial constitutional dimension.
2. The issue must be one of law rather than of disputed:fact, already 
determined by the military tribunals.
3. Military considerations may warrant different treatment of
constitutional claims. ■ .
4. The military courts must give adequate consideration tp. the .issues 
involved and apply proper legal standards.5

Since the Dodson standard was laid out by thb' Tenth'Cit'ctiit in 1990, nO

it.

}

military habeas petitioner within the Tenth Circuit’s jurisdiction has overcome those

on.-lde'V i ;u'i"i

1 346 US 137 (1953)
2 Sanford v. United States, 586 F.3d 28 at 31 (D.C. Cir. 2009)
3 Id., at 31 citing Kauffman v. Secretary of the Air Force, 415 F.2d 9;91s (D.-.Cb Cir. 1969)

ilHpuu'ij !h .t'4 917 F.2d 1250 at 1252-1253 (10th Cir. 1990)
5 Id., at 1252-1253 (10th Cir. 1990) (citations omitted).
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for a^vn^r‘s -v 'v jar aav rn;i/:,- aa _ c - ,
factors and had their habeas claims considered on the merits. In contrast, the banford
ns-o-.-'C- i-hninu-ed by. * ^ . ... , . i • •
cpurt, cited above.VjHad rio issue reaching the merits of that military habeas claim in

Burns A‘V:? a. >
h ■
the D.C. Circuit•,if 5 -;

i .bividfjvyjaiv
The quesfiompresented to this Court is:
-.v . it? inlinidodi''

Are the Dddson iaptors a 
' PETITH'

unconstitutional, bar -,te; habeas for military prisoners? Furthermore, does the
% r *“ ' " p \ C'11'

application of the Dodson factors by the Tenth Circuit, which has failed to allow

'■ ■ ; '.'-i • 1

r*

violation of the Suspension Clause and therefore an

i

•;
fof the i fuito.d 8)

merits review for any military habeas petition, amount to a violation of the equal
' I it V , . ■. .

protections guaranteed by the Due Process Clause of the Fifth Amendment? Lastly,
ihr- /" < ,r, 2023 l .!S. Apr ' /hSV- : '
has this Court’s Burns full and fair consideration standard been eclipsed by changes

: di strict- cm nr , ,
to societal and military law over the past 71 years, thereby rendering the standard

2ph:U;.h Dh
inadequate to its inter!ded task?

petition)-
PETITION FOR A WRIT OF CERTIORARI

. (hvi-,. BOAT.J
Petitioner, Sean A. Gray, respectfully petitions for a writ of certiorari to review

case.

i; •

c;
the judgment of the United States Court of Appeals for the Tenth Circuit in this

PRIOR PROCEEDINGS

Payne, 2023 U S App. LEXIS 32150 (10th Cir. 2023), docket/case number 23-Gray v.

3079 (appealing district court decision on habeas petition) (at Appx. A);

Gray v. Payne, 2023 U.S. Dist. LEXIS 76604 (D. Kan. 2023), docket/case number 23-

3006-JWL (habeas petition) (at Appx. B);
:• : - ' ■ - *

U.S. v. Sean A. Gray, 80 M.J. 169, docket/case number 20-0085/AR (petition for grant

of review) (at Appx. C);
:
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;
United States v. Sean A. Gray, 2019 CCA LEXIS 425^dodket/ca:se number Army

* .* ,)tt' ‘Sfv - . J , O . •

20180353 (direct appeal) (at Appx. D). ;iAV, u5 ■‘up
v 'ij'

; qnp- pqpnpth : r •

JURISDICTION

The Tenth Circuit Court of Appeals entered its jud’g^ebFBn’I^ddember 15, 2023 

and denied a timely petition for rehearing on February''2’4/^QML^E^'jurfsdi6tidn:'oif 

this Court is invoked under 28 U.S.C. § 1254(1). This pdtitibii has1 been timely filed

.. '"Vo-' 1
in accordance with Rule 13.1 and 13.3 of the Rules of the Supreme Court of the United

;
. i

V '

States if placed in the prison mail system6 before April 23, 2024. All notifications
.-imcUol/v .u-0

required by Rule 29.4(b) or (c) have been made at the time of filing.
’ 1,0 l * * } •;

RELEVANT CONSTITUTIONAL PROVISIONS & STATUTES
• . r.*i *1' i .*>* * »•

The Suspension Clause of Art. I § 9 Cl. 2 of the Constitution prevents the 
' i ttgifiohl^rDbct nh o,'

^ j ' *',•«* \ ' *.*/ ■ ...' * ' /

suspension of the writ of habeas corpus “unless when in Cases of Rebelnon o^- Invasion

the public Safety may require it.” Akilidtt'hMlifr.. A. ■ ^ f.
» ' * * ■ • v • . •

The Due Process Clause of the Fifth Amendment of the Constitution
Supreme

guarantees equal protections under the laws of the United States in the same way as
i - ii. 23/ 29? d /•"

' S'.V!'

p

the Fourteenth Amendment’s Equal Protection Clause. ’•
no ofililJU; ' -f

» ‘.i
J.28 U.S.C. §§ 2241 - 2255 habeas corpus statutes , , ,k

ONS&STA'IS\
STATEMENT OF THE CASE , ;

Coiivsnwdio-'. ' --A, p
Petitioner, a military prisoner, petitioned the District1 Co'u^t1 of Kansas for a 

n v. cj.' i • • Cqs.es ofltubellK .<r i:K i.-uon
writ of habeas corpus, under 28 U.S.C. § 2241, oh January 9, ;2023.asserting a claim

tot

£

L
» * % ‘ j V . [ v . ‘ ^ * t

of ineffective assistance of counsel. That petition was deriied 'by the district court
duuun <4
S.ij.a-.Ac {
. . •*/’ ’ .. 
cd SlA Los. i.C t
i • 23, C ;. :•

* L.
t. !

6 In accordance with Rule 29.2 of this Court !! 1 
V A

duo.
i ;;3 *

I •• ' ■h';

)Ss Altaic
VrV-' ! 1 1'

lf
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without being reviewed on the merits because the court concluded that Petitioner did
■ „• *,.

not overcome the Dodson factors set forth by the Tenth Circuit to assess whether a
' ■ ■•!! i ; ! hi- 'iVnlh ' ■ ii ■ •' :

military prisoner’s case was, fully and fairly considered by the military courts. The
•/i

one ofi
district court concluded,that Petitioner’s claim failed to overcome the second Dodson

-i'wii'K .: <:'■

factor, because the claim “would turn on factual issues” and “ [accordingly, the Court 

conclude[d] that Petitioner’s claim [did] not present solely an issue of law...”7 The
...■ i... ■,'■ i ■ i•.

district court further concluded that Petitioner’s claim failed to overcome the fourth

Dodson factor because the Army Court of Criminal Appeals (ACCA) “solicited]
\ i7 n

affidavits [and] applied the...Strickland standard...”8 Petitioner appealed the district
i itC. : i ... '

court’s decision to the Tenth Circuit arguing that the second Dodson factor, that an 

issue must be one of law only and not of disputed fact, was improperly applied to
o-

Petitioner’s case because it contradicted the finding of this Court in Strickland,9 that

cases of ineffective assistance of counsel present mixed questions of law and fact.

Petitioner further asserted that the district court improperly applied the fourth

Dodson factor. Specifically,: Petitioner took issue with the district court’s failure “to
■ ’ : v ' , ■■ .VS .> r\ : V '

take into account...more relevant portions of...affidavits that [Petitioner] pointed out

in the traverse”10 and the district court’s failure to address whether the CAAF’s denial 

of the petition for grant of review satisfied the fourth Dodson factor11 in accordance 

with the same'-cbur't’is prior handling in similar cases.12 The Tenth Circuit affirmed

7 Appellate brief, p. 8 citing Gray, 2023 Dist. LEXIS 76604
8 Appx. B
9 Strickland v. Washington, 466 tlS 668 at 698 (1984) “both the performance and prejudice 
components of the ineffectiveness inquiry are mixed questions of law and fact.” at 698
10 Appx. B
11 Appellate brief,'pp: 4^5r [(i;
12 cf. Jefferson v. Berrong, 783 F-. Supp. 1304 at 1308 (D. Kan. 1992)

• !

4

’if-1 •
' i'

- i .c-r’h
5
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' o sr*-v, j,. ■
j.' i /«'». * r

M
-. V

•X t .
the district court’s ruling but in doing so, the court appears tpihave acknowledged the

> ?f. 5 r< • li
possibility that the second Dodson factor is unconstitutionaldtep »’■?♦ a-;

,H'- u;u0!p1'.ur. :
The court used Petitioner’s argument — that the seGcindi Dodson factor couldn’t

■jq-r■ ^'j’d <• .
be applied to Petitioner’s claim of ineffective assistance of counsel due to this'Gourt’s 

, •. *• ; i4$’phri bU;^d:,\(ii ion if •. u,...,
assertion in Strickland that ineffective assistance of counsel claims contain mixed 

i: iH'.’ >'.■ sdpps'c:;yrq; '£'•
questions of law and fact - as proof that Petitioner; ,therefore; .could not'have

overcome the second Dodson factor. The court correctly.understoodHhat Petitioner’s

* ,5'i ..

; i'

:r ♦ 
i

\u

t 1

assertion is that “the district court should not even have, applied .this factor to his
-■ i!>. to.mvo a.:i- . ,

claim because an ineffective-assistance claim presents a mixed question of law and
< -■ ouai. ■.;

fact under Strickland[].” However, the court then says that “his acknowledgment that
•Geo d{Uh'ki.dsanb

the Strickland' standard is ‘in direct contradiction tovthe-jsecond' Dodson factor^’
qbacvansci duo

amounts to a concession that this factor cannot weigh.in.his:favor;’U3Tt'seehxs; :bydhi's
ounsel claims..

statement, that the court is well aware that it’s rule, the- second; Dodson factor, is’ in 
i ■’ •.■.!;!" ’ •att.blMrofOrOw'' (>■> :I SO

■ contradiction with the standard set forth in Strickland, ;that ineffective assistance of
•' 'uncioVbtood'i]

counsel claims contain mixed questions of law and’fact.1 The court also noted
; ve’.. applied1 tld

» * j ^ 1 j _

Petitioner’s assertion that the second Dodson factor acts5 ais :a bar to habeas for
h mixed, cues

military prisoners but falsely claimed that Petitioner presented no support for that
•aP‘his.ae.id:m 1 . ;

>:! *■- V*■ ■ M

/

L.!

;

^ - .adissue.
■*W V ' f • 4 ►Petitioner requested a rehearing on the two iskuOS^ of’whether the Second

LihiMrfiiVocil'-’d-i;1- Iv v illa
Dodson factor 'and the Dodson factors as a whole are''ah''fuhi6iib’titutional bar to

-. fc- Svc&ria-* -r,
habeas in violation of the Suspension Clause. In the petition Tof’rehearing Petitioner

,lhid. inolmvtiv. 
urwv-r.-.rvad ' •
‘lyct: Tin rev, 
a v applp’v-m
i.idtVas'-’n hi?; 
a v- :e!’

i!d / / .’ ’*• it

}’

•' Ml-:>.

. .-d
* i

13 Appx. A •!
• ' .::
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•n5‘se':.'linen l ’r. ht i

elaborated on.lhe^gecond, Dpdson factor issue. Petitioner pointed the court to 28
ip.<*-baVe mnihfainV' ' .r’r 
U.S.C. ,§, 2243 ywhighj states .that, an “applicant or the person detained may, under
of ■-> >;!
oath. . ..allege any other material facts.”14 Petitioner contended that the second Dodson 

bound?■when devd •• '•
factor, seems tq.preclude/,the application of § 2243 for military prisoners because §

„ ; :• •arthGh"C?b>f)C!v v’.\ f- o
2243 allows an “applicant ot the person detained” to “allege any other material facts.”

■ iooai bar lo."b»
Citing the habeas statutes, Petitioner reasoned that the second DocLson factor “runs

■ uC'Petinbh.Qr
afoul of Congress’ ihtent'/.iii the statutes” and violates the Suspension Clause.

... i
Petitioner asserted tljat;the “simple fact that Congress passed 28 USC §§ 2241 - 2255

• W ■ -''My-VPPV'f.dlbJ'i.i .....
into law, and have maintained within those statutes the clear expectation that issues
tins 1 ;«
of fact will need to be presented in habeas petitions, it seems that the circuit court
mi-L/a'! cm ■
overstepped its bounds.when it decided the Dodson case.”15

• . ibnriii
Petitioner- then.elaborated on the issue of the Dodson factors as a whole being

.5 '■ ; S .V ‘' '‘'i-v

an unconstitutional bar-to habeas, thus violating the Suspension Clause. In support

5r

i •

i-I' 5

r.v,- -i a--'jo

;■

' i

•;

CV ;

:1r.

.i

'j
s i, . >.

of this argument; Petitioner pointed to the district court’s failure,, and the Tenth
’ •• • • .. 1 • slevryt*a x

Circuit’s .failur^,i|o;Mp<^^9iinfiie district court on this point, to address the CAAF’s
■ ; P. p..i;,'~ .

rejection of Peti^ion^rj^gtjtion. fQr grant of review, where Petitioner asserted that 
* * . *■■ 1 • '« . * . •

thig rejection a^aoup-ted.toia lack of full and fair consideration. Petitioner cited the

,*•

i
J ! •'

-district cpvirt’g tows?'hulilpg.that a,summary dismissal from CAAF cannot be seen as
£■’ A • • ..A-AbVvA-- V: i
satisfying the fourth Dodson factor because if that were the case then “federal review

'*v .
?■; •

■j ;»
• •• i. < ' i

1

14 This is in the context of "a petitioner being produced at a hearing “Unless the application for the 
writ and the return present/ 'only' issues of law” and the petitioner being given the opportunity to
“deny any of the.facts set forth; in the return or allege any other material facts.” (emphasis added)

Reconsideration/briefi,p.y6.1.,',:x*j j

6:*. * * ! 1. \

it "(it
i
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for constitutional error would automatically be precluded;’!1?* Petitioner argued that

the cited statement in Jefferson is true because “military prisoners do not have the
[!?T! ■

appellate opportunities that state or federal prisoners-have.”!1.7 Because both 

state and federal prisoners have multiple levels of appeal, including:to<this -Court, but

same
i

>>uh.. arii/OKf.Hi',-;
military prisoners, when rejected at the CAAF level, hav.e. only one (appellate court

» ■ - ”'Vh» f)01‘j'fO/i • Cj «•••<.’;’rl’ U
review their issue,18 military prisoners are “automatically..^precluded” from federal

i.

review for constitutional error on direct appeal once the .CAAF.'rejects a petition for

grant of review. Petitioner then analyzed the proper application of a full and fair
to;::

consideration rule by citing this Court’s rationale in Stone w), Powell19 which was
ry prisoners u

decided well after this Court’s full and fair consideration•ruledh iBums was decided
; oqecs\bav';.''1-

but well prior to the Tenth Circuit’s own full and fair consideration' rule was applied
•l, hiclttdiiigifco i. <’’u«

to the mihtary in Dodson. The crux of the argument fromrPe.titioher.h'ere wasthathif
b>-.. . a'\.b:uniy.'iwatr;• 11' :■U/Ciih

a claim is not a ‘judicially created’ right but, rather, a constitutional Tight, the-’full
1-m.'.precluded' ovi

r

• isi*•r.j.
?

and fair consideration rule could not be applied because...it would bar ‘access to
• : .C.AAF-.i.t''.oei - ■vs ti

federal courts by state prisoners with constitutional claims distasteful’ to a court.”20
of

Petitioner pointed out the vast changes that have occurred'in the military since

this Court’s ruling in Burns and cited extreme difference's in* the hypes of cases tried
, hr :

.<■

a

by the military now versus in the 1950s when Burns was-'decided, alluding,to the
■ ..'.d;nsidea-'Kit^n'r-;-. ;t

possibility that Burns should be revisited for relevance in't6'day?s1’militai‘y‘society.
■ •'.••.dot h. 'ji.PcuUdjrer.-hi''

duly iy' •
'oori,sih:aKo'o«[<‘ - 
’Hy..-,. peuch'-i-u;

18 Military prisoners cannot appeal a CAAF rejection for grant of review a^d,their ;appeal process is .. 
over at this point. .Only if the CAAF reviews an appeal can a military prisoner then appeal to this 
Court. 10 USC § 867a(a) ‘‘
is 428 US 465 (19*?6)
20 Reconsideration brief, p. 10, citing Stone at 522

1 hrlifJ,
it
hi. •; 1,'HVU■ ''htv16 Jefferson, 783 FS Supp. at 1308

17 Reconsideration brief, p. 9
t

inis d is i as-toft.' 

otfcuii-od UV'-
7 lustre,,
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Petitioner-jthen^pol^te^ to tjiis Court’s.decision in Parisi.21 In Parisi this Court stated
(he !>■ •' ■;! ! •• -.uh’cj jhflicinlh' v •'!.?•.•
that.a mdi^r5fiprisoner,‘‘j3a.ust...b.e permitted to resort to civilian courts to make sure

■’’orbion'er.” ass-i ' :
that the military^regipae/aets within the scope of statutes governing the problem and

•••si .bar, lo hube
any constitutional.requirements” once, he has exhausted all other remedies.22 Lastly,

i so ibr allcot ■
Petitioner pointed out thfat when Congress passed the Antiterrorism and Effective

■ -.tU'f tho-stai;u(
Death Penalty; Act of 1;996 (AEDPA), they made no change to § 2241 of the habeas
Cv •. . • «

statutes, which is the'.statuie military prisoners file under. If Congress had intended
?■ Civ1 ■ .1 V: <S
to limit a. military.prisoner’s. ability to petition for habeas, or even wanted to condone

11.0 i,y.

r-i u-<

Ii

:1

(boar.o i;h '.‘.otisw bi.ci.prv1 * .!«.*«
the Tonthpirc^’^diqfUcidly-creatod rule, Congress would have done. so.

\ii ..i f. : ■

Here, Pe|itioherb.asserts that the Dodson factors as a whole are an
i.hb-.«P‘xauI Dp'

unconstitutional bar to. habeas for military prisoners in violation of the Suspension 

Clause. This is so for-nil .of the reasons stated above: the Dodson factors violate

• vi ;• ;;

t l;*. • :

•b

Congress’ intent of the .statutes, including § 2241 and § 2243; the Dodson factors have
... . i * .,.l j"*never been siibce^fnll^ oVercome by a military habeas petitioner since their

institution. in.,4^4;r#|^<>l^ia?l' fyPs23 which was then overturned by the Tenth

Circuit; the Dqdspji^factors amount to a judicially-created rule preventing military

prisoners from tgaipingraccess 'to .a. constitutionally-available remedy in the Tenth 
• ■ • ■ ■ -a r< wA#

Circuit; arid ifthe;second Dodson factor is deemed an unconstitutional bar to habeas

t

*

.)
in ineffective assistance.of counsel cases, the whole test is therefore unconstitutional.

MV. -pfUii-.'jv V

* * • ■{' • '* ■

;
•*;■5-

21 Parisi v. Davidson, '405 TJS .34 (1972)
22 Reconsideration Brief, p: 11,' citing Id., 405 US at 54
23 Lips v. Commandant]USDS, 1092 U.S. Dist. LEXIS 17310 (D. Kan. 1992) petition granted, 
'decision overturned'i'n jZI/ijd^y. CSriimandant, 997 F.2d 808 (10th Cir. 1993) the court deciding that it 
should; never haye;,*^ch.Sd',|;hh®6rits du£.to the Dodson standard.
b' . v
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Finally, because other circuit courts do not follow the Dodsontesi, and' therefore other
. «\F‘«■ l ' 7 7 b

district courts periodically reach the merits of .military^aj^’e^s' petitions, military

V

' ;

prisoners in the Tenth Circuit’s jurisdiction are denied equal access to the courts,

thus violating fhe equal protections guaranteed by th^-Dpe ^Proce^s Clause ’of the

c.i:OV.OSWd V :; ! • ;;r.v

REASONS TO GRANT TtiE WRlTP:rv:‘ v

This Court instituted, in Burns, the full arid fair consideration standard that

s;
’ fW '■<> •Fifth Amendment.

t •' !.1
i ;f

iX {\l i\ 1must be overcome before a military prisoner may have his,habeas petition reviewed
Ison U.’s-V. ;

the merits. In the same opinion, deference was given to military.courts, by federal

is given to state courts^ In.Sphlksinger, this Court
? f'equdij riccfe- . ■ ’’

■ recognized thai Congress has always ensured military prisoners’ bight to petition for
.»’Drib*. Pro'-u^t:- 7

habeas in the civil courts.25 Yet, the Tenth Circuit'has sfek'^lpitTr^tibe a standard

:
on

5
civil courts, at least as much as

10t

1

which has ensured that no military prisoner within the Tenth, Circuit’s jurisdiction■ rir. -viur': ■ 7* ; ' . 7 ..
the merits of any habeas petition unless .the issue brought

•(eo‘u$idurri'ipfc • • • -i
forth is a challenge to jurisdiction. If this is to be deemed .acceptable, then the

' ’■ lu^Tiliiri-ri-o pel
meaning of jurisdiction must revert back to what it mearif‘.bqfore military prisoners

the statutory right to bring issues other 'dhari;''jurisdiction in habeas
i :-A'Tu sih»w>" :

petitions, where a constitutional violation negates jurisdiction.2^.The military^courts

7;y7tv.:':;T
. .... xriilit iojA'qsb:.; a'svu

24 Bums, 346 US at 142 ■ * ■ > 1 — • .«* 1 •*< 1' ’ V M
25 Schlesinger v. Councilman, 420 US 738 at 750 (1975) (“If Congress_ had intended to deprive,ciyil ,,, 
courts of their habeas corpus jurisdiction, which has been eiteifcised^offiJtlle'bfegi^riing, the’ break ■ ” i 
with history would have been so marked that we believe the -purposd'AVould have .been mpde plain , _
and unmistakable?’) ion lujluss'.lhw ?• ?'i
26 Rankle v. United States, 122 US 543 at 555-556 (1887) “To give effpctto jits .sentences [acourt- , ’ 
martial] must appear affirmatively and unequivocally that the court was‘4egally constituted; that it ■* 
had jurisdiction; that all the statutory regulations governing its pr^bdlbgbliad;been complied witH; 
and that its sentence was conformable to law.” See also McClaughryi). 'Betiling, 186 US 49 at 62

1135:.
■■■■

i'1;11.-’-?; /, ■r'“t; •
•J• • • * riil. ,

' can receive a review on
t.

r

.)
were given

ii
)s
v
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iV ■■• •<•'r•
do not, provide ..adequate^review during the military appellate process because they 
c’nrrcV.t. ■ .nM'iUu.u'Wn!'' v 
know that'military prisoners will not receive merits review of habeas issues by the
.iuvi^rvdu' - mjliisfy pn*';oj
civil courts.27 T^O^o^^on-Vfactors have allowed the military to game the system to 

perfection in the’vTentH Circuit for 34 years. This has resulted in a violation of the

l!

ft
i

}

.1
i■ .* • 1<

Suspension Clause'by’prohibiting access to the writ for military prisoners within
kh£ f ih

Tenth Circuit’s Jurisdictibhvhnd has resulted in unequal access to the civil courts for

military prisoners in' 'violation of the equal protections guaranteed by the Fifth
• \ 't' ‘ * I 1
V:" • •> : '■ v
Amendment. Ilntil;;.the iTederal courts start overseeing the military decisions,
c|:v. uiu., \vi •. Yicuis<l\d'iong9-,
correcting, constitutiohaT-violations and ensuring propriety in the military

r

\ > • i

;>'r i
ur

•J

t

V

jtirispfu^elnce,..mi|itail,pfis6ners.are without necessary safeguards against unlawful
•v\ipv;:
O-'TUOr^Tt.T'S’vI• ,:.uvC' u

violations’ of their.odfiStiM^rdnal fights, have the constitutionally-available access to
:

the writ of habe as corpus dehied, arid are subject to violation of their equal protections
., u:’.

V\V »»•»?«..'dfO:! < . . .

-:

guaranteed by the Fifth' Amendment due to lack of equal access to the civil courts.

The Dodson ’factBfs'have effectively barred access to habeas for military
i, .. • ■: , CnUgd ■ , , t
prispqgrs and ta^enVa^^yiproper habeas jurisdiction from the district courts. This is
ai’c.-ir.- '..i -LbtHV,Uf11• rl>Tfi'4‘
obvious when viewed alongside the other circuit courts that have reviewed military

.> t• • r 1 '"r-fnr '.ri .* % ii

i. .

I

\

‘ i
“• »•

(1902) “A court-martial-is, the creature, of statute, and, as a body or tribunal, it must be convened and 
constituted in entire conformity-with the provisions of the statute, or else it is without jurisdiction.” 
And Johnson u. Zerbst/3G4,,TJS'4'58 at 467-468 (1937) where this Court asserted that when a court- 
martial deprives ah Accused hf rights guaranteed by the Constitution, in this case it was the right to 
effective counsel, the,GOurtJ.o§es. jurisdiction “due to failure to complete the court-as the Sixth 
Amendment requires:,'.”-
27 United States v. -Norihan,‘2022 CCA LEXIS 605 (NMCCA, 2022); United States v. Goings, 2022 
CCA LEXIS 603 (NMijCA1, '20212); • United States v. Portillo, 2022 CCA LEXIS 602 (NMCCA, 2022); 
United States v. Mdttinei;46%2 CCA LEXIS 574 (NMCCA, 2022); United States u.'Montagna, 2022 
CCA LEXIS 576 (NMCCA,(2022); United States u. Fausnaught, 2022 CCA LEXIS 596 (ACCA, 2022); 
United States v. Juarezcixi',(2022 CCA LEXIS 595 (ACCA, 2022); United States u. Jackson, 2022 CCA 
LEXIS,591 (ACCA; 2022)■, United States u. Westbrook, 2022 CCA LEXIS 593 (ACCA, 2022); All of the 
above cited cases wpi'e SumnlAirily,. dismissed by the military branch court of criminal appeals without 
anything but a stdtihi'ehF'tiiat'thb court considered the entire record. ^

:*! vi min 
: .•
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habeas petitions on their merits while still adhering Toy the ' Burns full and fair 

consideration standard. Even before instituting the DbcPson' staridhrd, the Tentli
* M^*J*i'* v,| ‘«.r,

Circuit clearly’had no interest in entertaining militai‘^,'‘^a£l)^a^'’petitions. This is
i ■ :it i

obvious in the court’s treatment of the full and fair cdlft&i&eflt’tiBh0standard before

:Cl,\- -0
i,* \:

l:

*

(. *
Dodson which assessed that an issue was fully and fairl^Te’yid^’SH.'by' military courts'

even when “its opinion summarily disposed of the issue with the' ’niere'statemeht that 

it did not consider the issue meritorious or requiring dis<?U^i<!):h!”^ '’f'
5

The Tenth Circuit’s treatment of military habeas cases .has given the military
terTpc Hn'n-

carte blanche throughout the trial and military appeals process, allowing the military
h)Wa6:ius'. Vuib

* t
l:

•1
to proceed with impunity so long as the military appellate courts state that they fully 

and fairly considered the issues raised. The Tenth Circiiit takes. Burns too far, if 

Burns should even stand today. The Parisi Court summed up the meaning behind
r ■■.as -s

the deferential treatment asserted in Burns:2Q , ,

y
*

i

,vilh i'iih idbrb b 'O 1 •
5 *1 }

While we have stated in the past that special deference, is'due. the military 
decision-making process, this is so neither because of .‘comity-i nof1 the sanctity 
of the Executive Branch, but because of a concern for the effect of judicial 
intervention on morale and military discipline, and (bqca.ysp,ofdhc civilian'., 
judiciary’s general unfamiliarity with extremely technical, ^provisions of the 
Uniform ^ Code of Military Justice which have r^Oy^ajjjal^gs.^j.n civilian
jurisprudence.30 Jo: VT " *

• ' ' ,l ■£*•; ’

With this understanding in mind, it is clear that “speci’al! dbfdrbiide:” should not be

* V

. \

I-
1 Yapplied broadly across the full spectrum of military court’&hifaf {MMrEspecially in light

Tl1 J'.'-ilt' ..'/iV'o
riUiO u\i iho r,. \\ •

C\v\
v/ .\ '

c:fl\ IItVI-'I' “ i
F28 Watson V. McCotter, 782 F.2d 143 at 145 (10th Cir. 1986) j , ,

29 While Parisi cities Gusik u. Schilder, 340 US 128 (1950) and,not t^rej^renced case here;
it is Burns which declared that military courts deserved at least as..much(.deference as the state
courts. Burns, 346 US at 142 , IhV-ahV. iVu
30 Parisi, 405 US at 51 (citations and brackets removed) (Separate . .. ‘ ’•

.o <i ut: llli.- ■

: 11
i

■ ii



nmuous IK!L'

- mbMcasgs •
;■ ‘yyr.kylv.-ir'**

> '.urivi.Uah juris;

xt .

;
}' xs '' l.‘ ♦: *

f o •
■ o a ■ :v

•
a

of the change, .that/'With this Court’s ruling in Solorio,31 which opened up
o!’ V'y •V-T! . •‘i.^'rrc'iijlly.iiii'cv; • ’ \ • f

.whether service-connected or notv that a military
c ' :jm. ha've* /dirge --ml •; ’•
member .might be .,a,ccuse'd-ofc So, by this Court’s own understanding of the reason for
"v. ’■ ’’ bijnngbf .»'b; i;
the civil court’s/Speciabde^erenee towards the military courts, deference should not

'lburW& ,
be applied wher,eveither no;effect on morale and military discipline is threatened, or 

when there are analogs'between military justice in a particular case and civilian
■ j

jurisprudence. Ip ^mb^’cases tried by court-martial in the military today, there are
iV'- M.r
more analogs in civilian jurisprudence than there are differences. Approximately 80%
. .. .-4b! “’V,^7-7^77 \
of the inmatesxufrently^iicarcerated at the USDB were convicted of sexual assault
he.twp: •" i r;V:.d - ft; ’ >ube!\
or rape, which .■have*, 'direct analogs in civilian jurisprudence.32. Many of the

<

y

7

*!

>:■

constitutional issues brought in military habeas petitions also have direct analogs in
ir

{,MV..

civilian jurisprudence. 'Military members have a right to effective assistance of
;ifio .union! liy i- '>

counsel, to cornel’-w^t^^es? in their favor, to cross-examine witnesses against them
a , . J.1

to expert assistg^ice7*fp?phes.ent evidence in their defense; all issues that are regularly 

presented an mj||^||^| petitions.

, .^.Furjtherj^i^^d^'^f^o^iinttore the analogs between the rules for evidence
■. oVW:7,rfb‘: li'rivr-ff/: *

between-military ahd federal judicial systems. One of the most common issues on

<•*!-.

a

direct appeal in, military ,, cases is that Military Rule of Evidence (MRE) 412 was 

improperly applied. MRE 412 reads as follows:
.,1

viii
(a) Evidence generally .inadmissible. The following evidence is not admissible 
in any proceeding'involving ah alleged sexual offense except as provided in

i

31 'Solqrio v. Unitehl§tai^','^$§‘j$Q 435 (1987) (Overruling O'Callahan v. Parker, 395 US 258 (1969) 
and deciding thatitheAife'sjt>;for'3urasdiction by the military is whether or not the accused “was a 
member of the Ainjpd feerMchs$t|the time of the offense charged.” at 451)
32 Se^^ppx.;.E .

^!Wjyuv> >• ’.

r
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v!i. y-'v"i.v;5*■“ r ;• •subdivisions (b) and (c): (1) Evidence offered to prove that a victim'engaged in'
other sexual behavior; or (2) Evidence offered to prove* • a;victim's sexual 
predisposition, (b) Exceptions. In a proceeding, the):fallowing ,‘eitidence is' 
admissible, if otherwise admissible under these rules:! (l)/,evidencevof specific 
instances of a victim’s sexual behavior, if offered to prove thdt<som.eone other 
than the accused was the source of semen, injury, or 6therlbK^sjLC% evidence;
(2) evidence of specific instances of a victim’s sexual behavior'.With' respect to 
the person accused of the sexual misconduct, if offered^hy^hec.adGji^gd to prove 
consent or if offered by the prosecution; and (3) evidence the exclusion of which 
would violate the accused’s constitutional rights,.33 s> tnuitJu-y.iy'fm •

•«

■*p

Meanwhile, Federal Rules of Evidence (FRE) 412 reads as follows:,; ^ ■ i

(a) Prohibited Uses. The following evidence is .not admissible,,; in; a civil or / • 
criminal proceeding involving alleged sexual misconduct: *(1) evidence offered i 
to prove that a victim engaged in other sexual behavior; or (2) evidence offered 
to prove a victim’s sexual predisposition, (b) ExceptionsL (jl), .Crji^i jhal Cases.
The court,may admit the following evidence in a,criminal cape^(A),j^yidence of., 
specific instances of a victim’s sexual behavior, if offered, jt^g£by,e,th^t.someone 
other than the defendant was the source of semen, injuyy,^,0^.othgy physical 
evidence; (B) evidence of specific instances of a victim^with 
respect tq the person accused of the sexualmiscon^jic^,j|^ff^ed by.the 
defendant to prove consent or if offered by the prosepn^of;T#rydi ifrt evidence 
whose exclusion would violate the defendant’s constitu^p^;^j||jjg{Jf4c

Rule 412 in both federal and military law is but one examplex<in^oth forums, rule,
1 w,- , ■ (■; pint,-' -;y

413 is titled “Similar crimes in sexual offense cases”;.andiboth,';^tevworded identically
■: . i r-’r-A a'-

with the only differences being the naming of the proceeding,! the (.court, and the.
,-s- ■■■ t\ixlync'

accused. Rule 41,14 in both forums is the same. Rules 41 ly 407 etcetera

and so on are also all identical. It seems incompreheWkhfeofhSlfliany court, but

say that the military ;M^efei|f^sj "Reserve deference 

because of “civilian judiciary’s general unfamLiliarit^w|t|li^xt|'mnely. technical

provisions of the Uniform Code of Military Justice which-hayejno analogs in civilian
mm pic. i o. oo! ■

jurisprudence.”35 This Court need not even compare every ^military rule for bourts-
• uhy{:,f*.aJA?/wpi;d klcuu -ally

) t ’

i

■!

especially this -Court, today can

1 i» Tc!

■ I
■* t,

ri.‘ f'v'33 Manual for Courts-Martial (MCM) 2019, MRE 412
34 FRE 412, searched for on Lexis Nexis, February 6, 2024. ;
35 Parisi, supra, p.,11!
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^Srtial^ijth This Court has already agreed that military

dourtsimartial fiiifrb'rtstafte’a'nd federal courts in many ways.36
id i

i

Rule 10 olvfb^riil.e^'jfojr this;Court states that when:'V uuj
, ii.’. lirUi'‘Vdai;;;l!

: -a, appeals has entered a decision in conflict'with the
decision $Jjgited States court of appeals on the same important
matter... 6ri has so far i departed from the accepted and usual course of judicial 
proceeding^,>0.1/ sanctioned such a departure by a lower court, as to call for an 
exercise of this Gouit’s ’supervisory power;

•;V^ • >' • I t \ V* ' 4y t' n .Y) " ' - ‘ y
the case meets.:$Tie^‘‘maracjjer of the reasons the Court considers” a case. In cases
^ V -* * i* cli- P' i 11■ ; {'■
where"ini).itar'y?pf isotierS:':a1re;'Seekmg habeas relief over court-martial convictions, the

S’

r vj

,V<. <V|-*s «- (* \ f^l

:vOl. UK; . xm.'vi.ri.'C. Circuit has interpreted'the full and fair consideration standard
s * ’ ,

as one

:\it' /v . dl ail r.ngov).a tf< )ikat:
should not difier'^Qm'that currently imposed in habeas corpus review of state 
conyictio^r'^«i-' >tT^V'’*the test of fairness requires that military rulings on 

: constitutiojitil i&^ue&fcdnform to Supreme Court standards, unless it! is shown 
that condition's peculiar to military life require a different rule.’37

• fjfvir c(;.nfidova.
Of note, the Sariford,cdse cited here, decided in 2009, was a review on the merits of a

i

. '---y * >..
military prisone$s'i|k^88^i^etition. In contrast, the Tenth Circuit has laid out the

- - O ' ' - : ■ ■ r,- SO.>jIs/_ iS’ •?
Tlo^^'fdctors'j^h'i^fe ^ihce instituted, have not allowed a single military habeas 

petition to meet ; £HeUmefits review stage of their habeas petition (excepting
c* \ „ ' - . . . : ' •' f ,i-'1 • 'H 1

\)i. *

jurisdictional challenges) rand, in so doing, have denied military prisoners the habeas 

review provided them by. Congress in the habeas statutes. The Third Circuit 

acknowledges “that 'the.Burns decision is far from clear.”38 The Third Circuit stands

by the full and fair consideration standard with no clear test for determining whether
*

<

'» i .i ■»»' •*: 'J U •)'*
36 See Ortiz v. Uniled'$tates,13$> S. Ct. 2165 at 2166 (2018) :
37 Sanford, S86-P.3ctiatt^i»di4iln-ui^.
38 Af.mahnp:- McK&dA\“^k&0^W09 (3^vCir. 2008) (further stating that the AEDPA standard would 
not apply-when claiihs'are hot'a&judicateH on the merits.) ,!
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the standard has been overcome.39 The Fourth Circuit, also,, follows,.the full.and fair.
■d^ >\ 1>

consideration standard set forth in Burns, without.adhering,tQ^^he.yDodson,
’

The Fifth Circuit has continued to follow the Calley test,^at"g;clajm of error must
(• 'j'.’ 'ii,-

be “one of constitutional significance, or so fundamentalj.^s'tn hfa^e resulted in a

standard.

miscarriage of justice.”40 The Ninth Circuit follows the Burjis^t^ndard while Ridding
v '- I.; f

federal court may only grant a writ of habeas corpys.i^v,1guard against the
0 ‘ • <U' pi, *•>.»/ r/y’- .

military courts exceeding their jurisdiction, and to vindicate;coristitutional rights.”’44

The Sixth Circuit also follows the Burns full and fair consideration standard, tut not

‘i

that “a

( * 5 ••fl *

the Dodson standard. Interestingly, however, the Sixth Circuit does cite Lips, which

was a Tenth Circuit case decided after Dodson, and the-only; case since Dodson to

reach the merits in the district courts of that circuit.42 However,'the case was reversed

on appeal due to failure to overcome the Dodson factors^3 Most- importantly for the

purposes of this petition, is that the Second,44 Third, Fourth, Fifth,' Sixth, Ninth

Eleventh (follows the Fifth Circuit45) or the D.C. Circuits fiave all declined to adopt 
- 'o \:•• .date-ccfcsuDr.*J- lv*.‘! ‘.v.*'*'-V

i •

\

i

5.

L 1

7',0 ,

.lsiduratum- sxa • . .*.ui ...-d
“i

39 Id.
40 Loya v. Underwgod, 857 Fed. Appx. 834 (5th Cir. 2021) citing Callgyi>i<^pi:lltqpiQ.yK.5\9 F.2d .184 at *t,
199 (5th Cir. 1975) 1............ r"
41 Erickson v.

7

•• ■ vi< ■' h--, - ■ ■
Blanckensee, 2021 U.S. App. LEXIS 34289 (9th Cir. 2G21-)7citing B^oiissard v. Patton, 

466 F.2d 816 at 818 (9'h Cir. 1972) nr only s' - ;
42 Witham v. United States, 355 F.3d 501 at 505 (6lh Cir. 20.04)
43 Lips, Supra, p. 8 yvaveruh.rcii: .
44 In Roukis v. United States Army, 2014 U.S. Dist. LEXIS 160690 (S.D.-NY. 201 £). the district court 
states that the standard for review is the Burns full and fair consideration^standard, and, in 
addition, the court cites the 10th Circuit Lips case, Roberts v'.' Calla'fian,'321^.3cf 9’94 (10t1’ Cir. 2003), 
and Thomas u. U.S. Disciplinary Barracks, 625 F.3d 667 (10th Cir. 20i6)‘.!iili,While’avoiding following

• Fourhii, Filth
43 Brooks v. United States, 2016 U.S. Dist. LEXIS 183902 (N:D. Fl.<2pl6)tciting Bains' “full and fair,;i 
consideration” standard, and Betonie v. Sizemore, 496 F.2d 10C) 1 a^,((3^5.(5)1 (^.^974) which states', 
that federal district courts have jurisdiction under 28 USC^ 2241 toponsidpr a, military prisoner’s 'L 
petition when the Petitioner is “questioning the validity of the judgments which led to their ’ * 
confinement, alleging that the military proceedings leading to their'sentences were fatally defective • 
because they were"'deprived of the basis[sic] constitutional guarantee'-of-assistance;of counsel”’"'*

yx;i. -

the 10th Circuit standard set in Dodson. • it. i-

t

.Jr
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GfuY.-sa M ■ .. ilif •
the Tenth. Circuit; Dqdsojb ^jtandard, though it was decided in
H'. ' ...1'. »•: -..itieu. Youngbi , ,, „ .
Circuit appears .to ,follow ;the Tenth .Circuit standard, however, though the ienth

: \ i <v. Armgmi.ws _
Circuit entertains vfarfinpfe military habeas petitions, the Seventh Circuit has

Vv>, ‘■'W*'-,’
■ ■ ' f ' pi. V"xV^VT^Qu^ !
reached the mer$3 :o^jmo^than one military habeas petition, as recently as 2018.47

• of;a habc.'ysslp.O *• • , * . , ,, ,
The effect; pf .thg^odson. factors as applied by the Tenth Circuit should be

b<'

i0
1990.46 The Seventh

Obvious to this. Courtiatithis point. Military prisoners do not have equal access to the 

„......................
federal courts iiri ^icjlqlomof the,^qual protections guaranteed by the Due Process 

Clause of the Fifth Amdhdment. The D.C. Circuit reviewed Sanford pn the merits of

■>

n

.... . Clan<3b-’*IvUVi'r ‘p 
his habeas petition.'. Youngberg and Hum were both reviewed on the merits m the

. a '• . . . . ,
Seventh Circuit. 'Amidrin was reviewed on the merits by the district court, though

the Third Circuit, reverse'd:/;The simple fact that no military prisoners have received
. ’i

merits review of a habeasjpetition since Dodson was decided and that outside oi the

Uv \-t •

Tenth, Circuit.'militarSivpnisqners have received merits review - though the Tenth
iv-: ••• rh >1.
Circuit review^'fe'fmo'Fe^military habeas petitions than any other cirfcuit - is proof of

•;./t
hoijhayiojation^protection guaranteed by the Fifth Amendment and of
"’■KV.-I -Vi-t’vH'rV. riv il ’
the Suspension Gl^ev 'lVlilitary prisoners within the Tenth Circuit’s jurisdiction do

not have equal/adcess'ltoVthe courts as their counterparts do in other circuits. The
■ ■■■

Ninth Circuit hairiopfdiiiem reaching the merits of a military habeas petition 

does the D.C. Gifcuit^Pfofnthe Seventh Circuit, as shown above. Other circuits are

._________ •. ■' uW . •
« No cases were found nr 8th Circuits that could be cited to indicate whether those circuits
follow the 10th Circhit^^drf^oV^tabdard or not.
« Youngberg v. Krueger, 2018 U.S. Dist. LEXIS 192818 (D. Ind. 2018); Hum v. Ka}hs, 2018 U.S.
Dist. LEXIS, 94943 fojll^lfe
48 Armann'v. Warden, 2007 US Dist. LEXIS 39660 (W.D. Pa. 2007)
A? See'Rich u. Stackley, ,2018,US Dist. LEXIS 63854 (S.D. Ca. 2018)
M.See Sariford, '■

oq u ; - '.i-r.uxT 
. -iiiu oil

49 Nor
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more difficult to determine due to their lack of military habeais- petitions. The evideri'ce 
>* ’jkiytfO.fo** •’ • <;u- ;

f

is plain enough though, the Tenth Circuit uses the '“s^'edia^ei^ence’’ ddct'ti’ne b)f

Burns to deny equal access for military prisoners;to dis:ftictLhob'fts]that are granted1
j v-vi ~l

in other circuits, thus violating the equal protections gu&rdWtebli lb$ jthe Due Process
'7-^r?.SvT-- &v

Clause of the Fifth Amendment. This Court, in discussing' equal protection
tia- ! %>< ..*•{}.' . •

V , T *,!>.

guarantee of the Fifth Amendment has stated “[w]e do not' understand a few contrary
, • *F ,.'vr d, ,» f' .

suggestions appearing in cases in which we found special deference, to the political
'•lift

branches of the-Federal Government to be appropriate. b”5bf.vV ,f- ; ’
y boav petitions

It is in light of these facts, that only the Seventh'Cirdiiit^ewen'cites^Dodso^ as

a relevant standard in reviewing military habeas petitions,S/*That Mother Circuits
>:i.. :.. * • .1- .. .*$

routinely review the merits of military habeas petitioner’s clh'ims, and that the Tentli 
$ . Irrah^i'^d?.1}}

Circuit routinely, and completely, denies access by military' habeas petitioners that 
I ■ •issing,HIW''&

^ " vj » * " ; v, i • •
is granted by other circuit courts, that Petitioner contends’that this-Court has a duty

v&)£\ iii
to clarify the meaning of the full and fair consideration' standard set forth in the

■iat defcreuoo 
• . • > 1 . ' .f . . . <" Burns decision and consider whether the standard Y;is ■ still- appropriate todajr.
’^bi ' ' > ■ ^ \ - t *“ £ t

V

, ;} *

1
V

i’

1;

f -,r.; •

ri

Particularly so because the Tenth Circuit handle'sTar mOre :milil|af y'habea's pelitibriis
' _ •CircuiV^vpiici’-. :;0

than any other'eircuit, due to the USDB - the largest m'UifaryVconfiiiemeht facility —
.. • ■ ititkms, ‘t'hatt . • . b-i

being located in Kansas, within the Tenth Circuit’s ^uris'(Kctio5ai1-With so’man^
. . Vcl'fim.s,) .'4k1 . . . •. b

petitions being reviewed in the Tenth Circuit, which, in any^tiiSf circuit would have
uu y.' h;l'n .\'s \ -

a much higher likelihood of being considered on the meiats,b’this Cburt must define
ds liiab. fih.-s'C’ • < . >' ■

the meaning of “full and fair consideration”, and if tha't %tdnddrd[!is even relevant
v'! fb'’.nu;it.d'.‘- :
•s.a: c

i

]

t.

St

- i! ; 7-;* '1

61 Adarand Constructors, Inc. v. Pena, 515 US 200 at 217 -’218 (1995)''

i.:rcv.u ovjm,
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I, •..%i;I.VCK|^t.^' ■ ■<■•■;• '
given, the changes .that^hayertaken place since Burns

■ ■ ■ ;,' ■ ■ ■

.«
; .

5V':.

decided in 1953, both in thewas

i■i.i ■military and in society’.
• t c.idd'in.Stiforiol

Petitioner /question^..whether Burns’ full and fair consideration standard and
-n . . :*,oi*t.rf*y!&hdk*« «n • . ■ ■ " . _

the deference doctJine^slibTild stand given the changes that have occurred since Burns

was decided in 1953,.;As was. stated above, deference
Goun* n^vl-kw- . **l: V:. . . . , .. D
the civilian courts-due tmthe nature, of military law at that time. At the time Burns

was decided c'SfSs tried by the military were sex assault„cases, whereas
;• --ti ..V; ■ ,
from 2011 - 2020^j;mbst,25?/o of cases’were sex assault cases,52 to name one example.

. ■ • i-rVi‘'vri(.-.h:5lA>V ' ...... L . A
Beyond this statistic, ^the^military underwent a change in jurisdictional power after 

this Court decidg’inlo^that the military had court-martial jurisdiction over any 

military membetiregardless'of the crime, the location of the crime, and whether the

the miutary' pri°r *° s°iorio’ rtraiy *°this

-

r>
given to military courts bywas

i
f

Court’s own assertion/that^untili 1960 the test for court-martial jurisdiction was

IlSb^s miliitiry generally did not attempt to assert any court-
n;" -if-L v • >1
martial jiirisdK|||i^f4me °.Wurred within the of l°cal courts and

those courts werS^^i^Although the cases cited do not prove that status wasn t the
•d/p'V..--'v-iyc:'

• • .« «: *. i s • i s. i.
l.

.. j

i
52 From 1951-1960 207 cases.were found to be related to sexual assault or rape out.of a total 3,879 
cases tried. From 2011r2020 1,721 cases were found to be related to sexual assault or rape out of a 
total of 7,305. This search was conducted via Lexis Nexis on January 3, 2024. Surely there are other 
civil crimes tried by’the;military:'Sexual assault and rape are simply the most prevalent and

pleat to search itforder toshow the Court that the military’s jurisdiction has moved significantly 
toward more- civil-crrihh^tlMW'ails'iihe time of the Burns decision.
ss Solbfio,-,4&3 US at;451^~^py!' ■ „ T . J
54 Cf. ColeniUnv. TeiiHeUm^i7$J$ 509 at'513 (1879) where the Articles of War are cited as applying 
“indim^ of’war” aiid'^wlf^ichMifiitted ‘bjA.persons who are in the military service of the United 
Srtat'e^:”vH'<he, the'%est^o:td'd!H^e‘beeh:lioth, the status of the military and the status of the accused, 
riot iust’Whether t^j&SeuSSaf^S’-in the; military but whether the act occurred in time of war, 
insurrection or rebellion 'United,States u. Jaekley, 1950 CMR LEXIS 11950 CMR LEXIS 1 
■(USAEC-MR'-l 959).'»WMfc Kftfrifoltfed on base, .military related; United States v. McCrary, 1951 OMA 
LEXIS 155 (CMA395.1);^^desertion from military; United States v. Emerson, 1951 CMA

•; -

sim
i

i18
t.

•i. >



■/; ;; .4.';-•1 .f

» >

\

only test, they do show that the military prosecuted mostly, if not totally,, military,-
,, v .

specific crimes. In contrast, today the military prosecutes ^rtmorefprimes ^nalbgoua
■ . 1 ■» t f . . i

to civil crimes than it does military-specific crimes. It is‘in,, this,light - that crimes
l M ft l• • • • (

1
prosecuted by the military in the 1940s and 1950s wete.'alpiost,.always military-

t.i i<*. ■.! . ”

specific crimes with no analogs in civil jurisprudence - tli,a£ the' Bur^s Court saw the
• %•/ ''V;

need for civil courts to give such deference to military judicigl., decisions■ As has been 

shown, that is not the case in today’s military jurisprudence".
n, \

'■«* » j' ■ ■ ► •

In light of the above facts and the changes that have occurred since Burns was
; . ■ 'I( l . 1

i
decided, and, even more importantly, the fact that both the Dodson, and Solqrio cases

iginally military courts-martial convened under the O’CallahanS5 service-
Kl’kfe.i'fe

were on
t. .'Ar

connection doctrine, Petitioner contends that this Court.*must consider the

constitutionality of Dodson. As has been discussed aboye, Burns was decided at a
buti.iu; .

* . • ' .t ’ *- .

time when the' military prosecuted almost entirely cases where the crimes were 

military-specific. O’Callahan made it law that the military could only try cases that

i.

V

t

cuico.i

were service-connected, though the military had leeway to. try crimes that were
. . i.a

analogous to civil crimes if they could show that-.the. crimes' were service-corinbctied.
iho .Dodseh. iVuK-

Contrary to this Court’s implication in Solorio, the O’Calldh'ahltiilihg caused no shift
.. ' ; Ji'.tHi.&Cailu'

in the then-current practices of court-martial jurisdiction>:0.’Giai‘y^a’/i, simply tried to 
' iCoort. y.piiSi •

keep the military from asserting more jurisdiction than- it ,ha;d;'previously -sought to
:>YQ. • vy:-

rCouiceUn ud yi< : .-i s)

' d

i

LEXIS 148 (CMA 1951) crimes of absent without leave; United Stalii&v. SK&rwdod',>1951 CMA • 
LEXIS 130 (CMA 1951) created false military documents, stolen mditairy^pistol and absent without 
leave; United States v. McSorley, 1951 CMA LEXIS 132 (CMA 1951)fig.mei^s.Sherwood\ United . 
States v. Martin, 1951 CMA LEXIS 131 (CMA 1951) violation of security regulations. These are only 
the first six cases (excepting Coleman) found beginning at 1950. All are directly related to military
interests and none have anything to do with sex crimes or civilian 'fckame^evdh'. Ci: -

■ ■ • •. ^ .’ kv',- ■

■ t,lK ’iiiicsf ■

.. ,«> ><1 l-uiitdi *
Liic . iJ it-'

■a

55 O’Callahan v. Parker, 395 US 258 (1969)
V

19/

... ./w \*.n. w
r- 5 •

1



>/• f. „ • J

h., ■; >d lib: ■ dh:eiH:c‘Hbefrib
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, n.. t assert, uodson f>yas:;a; military service-member who was court-martialed under the 
• J-w >\i r >'s »•.*/> ’ *■ . • , ijnor-,:a^{vtd tq>i v

O’Callahan doctViAe'.VThen^olorio changed the jurisdiction for the military and made
t

the test for jurisdictj^i'onefpf status alone. From that point forward the military tried 
i>'-: ;
consistently mojre'.crimefe^aiialpgpus to civil crimes.56 When the Tenth Circuit court 
e:- yxR v '.;inlcVihQicn)j^j^ . 1
adopted the Z)d^s^n.'factbrs'as the test for full and fair consideration, it failed to take 

*'-§• .‘«cWli/'p^f tMbu coh". • .>
into account thfe ^historical',“context, in which Burns was decided and the purpose
7’. l
Behind; the deferphc.e|:^ctrjne as; explained in Parisi and reinforced in the Solorio
f' •,‘ ij• V' • b
decision.57The.iPpc^oii^factors are being applied to all military cases, regardless of
• • ■ • 1 • : • ahsiuurioin. b
whether the cnmesh j^etitioner was convicted of were analogous to civil crimes or not

ocju;ip •• ..
and therefore civil cpirrts'hbp giving deference to the military where the military does 

■'■ fillip‘.rhrif! 1 > r
not deserve and. • shouldVriot receive deference. “One overriding function of habeas

■■ tip • ' pcctipies •
corpus is to enab||' tH^civilian authority to keep the military within bounds.”58 That 

overriding, function* of ;habeas corpus is not, nor can it be, accomplished when
4V.;. r_4 *■' :

dpfe'rpric^Ts Ije'ih^’^^eii^tb the^military courts - which are not bound to the
pi -iifi.«Aj i,v. ■%
Constitution - at least., as-much as it is given to state and federal courts which

V, ' U ' ... ;bound to the Cpnstltutipn: And this deference is being given even ill matters which
\'VJ '! { V'lj'f

civil courts areibettei’ equipped to judge

V

5
t . *

. . S O M

*

vv .

iV

r

are

those that are analogous to civil cases,\
■v 1

\yhich is the reach civil courts in habeas proceedings. “[T]he writ of

liabeas corpus PCcliiii^'^'bsition unique in our jurisprudence, the consequence of its

v: 'r’l: ...•>
v •; Ii'vvr; ;r p,

6® See the. statistics;cited in Peti^Sher’s bequest for reconsideration, p. 11, fn 29. 
f See Solorio 483 ^,ati^8fC^Ihe notion that civil courts are “illequipped” to establish policies 
regarding matters of.rnilifqry.cppcern is substantiated by experience under the service connection 
approach.”)
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historical importance as the ultimate safeguard against unjustifiable deprivations of
1 t t

i

liberty.”59 Without access to civil courts to receive’.proper re vie w. of habeas petitions,
};; ■ ai.-J.fAnpf; V.Tfir- I./.

| i * ^ f it ( ^ i *

military prisoners are without “the ultimate safeguard against unjustifiable,o q<n\i pep's-ty'- • • *y pp'‘: m
deprivations of liberty.” ■i■sv,

A.c,',n,u • '
-ity- •■•.urn..' ’:i. 
idsdwr.r.trput

•‘•V.
i

CONCLUSION
\

The military justice system, instead of being a system designed to uphold the 

constitution and the bill of rights, “has roots in a system almost alien to the system 

of justice provided by the Bill of Rights, by Art III, and by‘the special provision for
,- ■ o, ii i jj iitn,U\<> uk: o- '• -I

habeas corpus...”60 The factors decided in Dodson must he overturned in, order, to 
5 c. •>.- f*i ,'r i'cvicv) of I)ill. -1-

ensure proper oversight of the military justice system "by the civil courts through
~ tv- >0.

habeas corpus as the Great Writ is intended to do. This is, ilie^my possible effective

remedy for a court that refuses to properly apply the law,in older tq oversee military

jurisprudence. When a court can simply deny a petition because'it consists of “not
s.iodi' ue.-J'mio

*Xi i < iV* i ’f Tj \y
solely issues of law”61 even though the actual standard Requires no “disputed issues

n VilmiVsi j.ikv
of law”, there is clearly an abuse of discretion by the courts and the Tenth Circuit

• • 1, by vj.io ’spl-di »,
condones that abuse by supporting those decisions. Thd" fi.rst'.question presented to,

• ■$}!.'■ is) b,c\ overturn- •• Vo
this Court was whether the Dodson factors are a violatibnf of.the! {Suspension Clatise

'b'yVlif clvi*' L: u .'.,h
and therefore an unconstitutional bar to habeas for military .prisoners? The answer 

•j ;• : , is the orR/ po- i.
i * " 5 ’ \ ..1

to that question is, unequivocally, yes; and should therefore be overturned.
v ill order *o u

n: b'.:<j'.!Uc'-’'U' •. 
e-X?Vl dl; -r r**’
requires i ' *
“ .d-be 
our.Ls.aiju’ ilu 

• b>. bite. K.
• •. qbfiVSt • rjiilM tk. •, 

j'.y- s

if • f
b? •ilyCLiyi :■

.v*.

t. ;

(

I.

"v

\

!
69 Schlesinger, 420 US at 752
60 Parisi, 405 US at 53
61 Appx. B j t
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• .d;d he'ilDoqu:
Short oft.haty.'the^Dodson factors may be modified to apply onljf to cases where 

■ • - r>7 f' .’’actors' bo . • ■ 5
the crimes are n^ilitary{spq£iflc,
p.* ■*. ’ !ris'OytirivV/ns
h^d jurisdictionjto.t^f heiprjpes because provisions do not exist to do.so. If this Court 
‘It- • ’.a • «.\ 'w'bj^if’has fV .•« -i
upholds the Sums¥d.oqtninei;pf deference to military decisions by civil courts, deference 

ili- . i-a .. j
must be :limited?%'rcqnvictions of military-specific crimes which, “because of the

civilian judiciary^^ gej^ejc^unfamiliarity with extremely technical provisions of the
T: ' • .P. v.v
Uniform Code of. Military. Justice which have no analogs in civilian jurisprudence”,

: .

i.e. crimes in which the civil courts would not have
• K

V- f

3\» L
civil courts would be ill-eq'Uipped to deal with. Only in such a narrow scope of cases 

•■pUu ifufcr rciq.1 ■; ^
could the Dodson factors'be appropriate and remain in effect. The second question

:p.n
presented to this'CourUwhs whether the application of the Dodson factors by the

Tenth Circuit,--Which ilias, failed to allow merits review for any military habeas
in.qipivvy -;^U(^n^ipdav •• _ f
petition, amount to a violation of the equal protections guaranteed by the Due Process

Clause of the FifthAmendment due to failing to provide equal access to the courts?
, „,y, ■ J

The answer to. tha.^ 4p.bhtiipn, agqin, is yes, and the proposal of this’paragraph i 

proper solution^t®!^ u

■1. \

is a
r

;

Lastly, Pdiitip^F requests this Court also consider whether the Burns full and

ft » , a / • %*• -'f.' • • .

fair consideration t^s^which was applied due to the deference given military courts
S

in Burns and Gusik^p.hopld still be applied today, given the vast differences in 

military jijrispM||^|e||||^| versus what it was in 1953 when Bums was decided. If

^-^ary-specific cases that have no, analogs in civil

j^i'sp^udence,^^^^jr^ia?ho.piA . perhaps, only apply to those cases. The final
' ' • ;r>j .ypr>tup o.ik;;

' - foutlg8 f;
*Gusik, Supra;

V.(>, 1‘. *,•

■ :.V‘ it: .%<

- fl- ,>V : - f,r>Tn '
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question presented to this Court was whether this Court’s full and fair consideration

standard in Burns has been eclipsed by changes to societal and military law over the

past 71 years, thereby rendering the standard inadequate to its intended task? Again, 

the answer to that question is yes, however, as stated above, Burns may still have 

relevance in cases that have no analogs in civil jurisprudence.

Without this Court correcting the current court-made rules as proposed in the

above three paragraphs, this Court would be allowing the current status quo to

continue, which, as has been shown, has effected unequal access to the courts by

military prisoners in violation of the equal protections guaranteed by the Fifth
';J. and mi in a;i

Amendment to the Constitution, and has prevented all military prisoners in the
e to - nslondc d i!:,i-

Tenth Circuit’s jurisdiction proper access to habeas review. Petitioner respectfully
above, Burns

requests this Court consider the questions presented and ensure that justice, not just
' «C 1' C’C

law, is accomplished for those tried under the military judicial system.
mde rules asi 0t:

t rv :Mn : -n'

Executed on: April _[_L, 2024 Respectfully Submitted )

;L-

EAN A. (SRA^Tbi.iuy T,\ \
Pro Se
1300 N. Warehouse ‘Road 
Fort Leavenworth, KS 66027
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APPENDIX ML.-b> 1

A — Tenth Circuit Court Decision
:

B — District of Kansas Decision

■Q---- £1A ATT rwicjf.p

D - ACCA Decision

E - Annual Correctional Report ■Vi.
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