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PER CURIAM:

Kelton Vondre Yates, Texas prisoner # 01204519, moves for a
certificate of appealability (COA) to appeal the district court’s dismissal of
his 28 U.S.C. § 2254 application challenging his conviction for murder. The
district court dismissed Yates’s application as barred by -the one-year
limitations period of 28 U.S.C. §2244(d). Yates contends that the
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limitations period should be statutorily tolled under § 2244(d)(1)(D), to the
date that (i) the state postconviction court held a hearing, where testimony
was adduced that Yates argues supports his claims or (ii) the Texas Court of
Criminal Appeals issued its decision in Ex parte Thomas, 623 S.W.3d 370
(Tex. Crim. App. 2021). He additionally argues that the limitations period
should be tolled under § 2244(d)(1)(B), because the State concealed or
falsified evidence that supports his claims. Finally, Yates contends that he is
entitled to equitable tolling of the limitations period.

To obtain a COA, Yates must make “a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); see Miller-El ».”
Cockrell, 537 U.S. 322, 336 (2003). Because the district court rejected the
habeas application on a procedural ground, Yates must show “that jurists of
reason would find it debatable whether the petition states a valid claim of the
denial of a constitutional right and that jurists of reason would find it
debatable whether the district court was correct in its procedural ruling.”
Slack v. McDaniel, 529 U.S. 473, 484 (2000). Yates has not made the
requisite showing. See 7d.

As Yates fails to make the required showing for a COA, we do not
reach the issue whether the district court erred by failing to conduct an
evidentiary hearing. See United States v. Davis, 971 F.3d 524, 534-35 (5th Cir.
2020).

Yates’s motion for a COA is DENIED.






United States District Court
Southern District of Texas

ENTERED
July 17, 2023
UNITED STATES DISTRICT COURT Nathan Ochsner, Clerk
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
Kelton Vondre Yates, §
Petitioner, §
§
V. § Civil Action 4:22-CV-2523
§
Bobby Lumpkin, §
Director, Texas Department §
of Criminal Justice, Correctional §
Institutions Division, § P
Respondent. §

Memorandum and Recommendation

Kelton Vondre Yates, a Texas state inmate, has filed a
petition for a writ of habeas corpus under 28 U.S.C. § 2254 to
challenge his 2003 state court conviction for murder. ECF No. 1.
The respondent, Bobby Lumpkin, has moved for summary
judgment on the ground that the petition is barred by the
governing one-year statute of limitations. ECF No. 12. Yates has
replied. ECF No. 15. The court recommends that the respondent’s
motion for summary judgment be granted and Yates’s petition be
dismissed with prejudice as time-barred.

- L Procedural Background

Yates is in custody of the Texas Department of Criminal
Justice—Correctional Institutions Division (TDCJ) as the result of
a state court conviction in the 263rd District Court of Harris
County, Texas (Cauéé No. 925472). ECF No. 13-5, at 74-75. Yates
was charged by indictment with the felony offense of murder.? Id.

at 7. Following a trial, a jury found Yates guilty as charged and,

' At the time of the offense, Yates was a 16-year-old juvenile. ECF No. 13-5, at 8-10,
The juvenile court signed an order to waive jurisdiction and certified Yates to be tried

as an adult, Id.



on October 29, 2008, sentenced him to a sixty-year prison term and
assessed a $10,000 fine. Id. at 74-75.

In November 2004, the Fourteenth Court of Appeals of Texas
affirmed Yates’s conviction. Yates v. State, No. 14-03-01231-CR,
2004 WL 2514296 (Tex. App.—Houston [14th Dist.] Nov. 9, 2004,
pet. refd). On April 6, 2005, the Texas Court of Criminal Appeals
refused Yates’s petition for discretionary review. See Yates v. State,
No. PD-0056-05 (Tex. Crim. App. 2005). Yates did not seek further
direct review. ‘

On April 17, 2006, Yates filed his first state application for
writ of habeas corpus under Article 11.07 of the Texas Code of
Criminal Procedure, collaterally challenging his conviction. Ex
parte Yates, Application No, WR-73,131-02, On April 2, 2014, the
Court of Criminal Appeals denied the application, without a
written order or hearing, on the findings of the trial court. Id.

In October 2020, Yates filed a second state writ application
with the assistance of counsel. Ex parte Yates, Application No. WR-
73,131-03. Following a state writ hearing, the Court of Criminal
Appeals dismissed the application as subsequent under Article
11.07, section 4(a)—(c), of the Texas Code of Criminal Procedure.
Id.

Yates filed his federal petition for writ of habeas corpus on
July 26, 2022. ECF No. 1 at 10. Yates raises the following grounds
for federal habeas relief:

e his conviction is void because the juvenile court’s Order to
Waive Jurisdiction failed to state factually supported case-
specific findings in violation of Texas Family Code, section
54.02(h), and as required by Moon v. State, 451 S.W.3d 28
(Tex. Crim. App. 2014);

e juvenile defendants do not have a constitutional right to trial
by jury in juvenile courts, and no jury would be able to

convict him but for the invalid waiver of jurisdiction;
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¢ he was denied his due process right to obtain and attend a
certification hearing; and
¢ the state court’s decision is contrary to the United States
Supreme Court decision in Kent v. United States, 383 U.S.
541 (1966), in which the court, under a set of materially
indistinguishable facts, reversed due to an invalid waiver of
jurisdiction.
Id. at 6-7; ECF No. 2. The respondent moves for summary
judgment, argu‘ing that Yates’s petition is time-barred. ECF No.
12. '
II.  Factual Background
The statement of facts is taken from the Texas Court of
Appeals opinion affirming Yates’s conviction.

In the summer of 2002, Lori Cooper, a Westfield High
School student, believed that she had been
impregnated by appellant, Kelton Yates, with whom
she had been “messing around.” [Yates] told his
mother the news; she, in turn, informed Lori’s parents,
Gary and Wanda, who arranged a meeting including
them, [Yates], his mother, and Lori. At the meeting,
Lori’s parents made it known that, should Lori indeed
be pregnant, they wished to have the pregnancy
terminated. This was contrary to the wishes of Lori
and [Yates], who exchanged “heated words” with Gary
during the course of the meeting.

Two nights later, at approximately two in the
morning, the Cooper’s doorbell rang. Looking through
the front windows, Gary and Wanda saw [Yates]
standing at their door, and went to their separate
bedrooms to change clothes. When Wanda returned to
the front of the house, she found Gary, bleeding, on the
front porch. She asked him who had attacked him; he
responded, “Kelton.” Gary Cooper later died from
multiple stab wounds. A smudge of Cooper’s blood was
found on the passenger side of the car of [Yates's]
friend Kiondrix Smith.



[Yates] was arrested and charged with the murder of
Gary Cooper, both as a principle and as a party. A jury
of eleven convicted [Yates].

Yates, 2004 WL 2514296, at *1.
III.  The Summary Judgment Standard

Summary judgment is proper when the record shows no
genuine issue as to any material fact and that the moving party is
entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a). In
ordinary civil cases, a district court considering a motion for
summary judgment must construe disputed facts in the light most
favorable to the nonmoving party. See Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 255 (1986) (“The evidence of the nonmovant is
+ to be believed, and all justifigble 1nfelences are to pe drawn in hig
fav01 ”) “As a general p11n01p1e, Rule 56 of the Fede1a1 Rules of

| le Procedurﬁ. valattqg ta aummary Judsmant, appliaa with aqual,_ oo
- - fores in the context of habeas corpua casea.”_ Clark p, Johnson. 204“;“1'__’_’“}; -
- 1.3d 760, 764 (5th Civ. 2000); Anderson, 477 U.S. at 2564, The cours

‘applies general summaly Judgment standards to the extent they
do not conflict with the Antiterrorism and Effective Death Penalty
Act of 1996 (AEDPA). See Smith v. Cockrell, 311 F.3d 661, 668 (5th
Cir. 2002) (“[Rule 56] applies only to the extent that it does not
conflict with the habeas rules.”), abrogated on other grounds by
Tennard v. Dretke, 542 U.S. 274 (2004).

Yates is representing himself, Self-represented habeas
petitions are construed liberally and are not held to the same
stringent and rigorous standards as pleadings lawyers file. See
Martin v. Maxey, 98 F.3d 844, 847 n.4 (5th Cir. 1996); Guidroz v.
Lynaugh, 852 F.2d 832, 834 (6th Cir. 1988). The court broadly
interprets Yates's pro se state and federal habeas petitions.
Bledsue v. Johnson, 188 F.3d 250, 255 (6th Cir, 1999).



IV.  Discussion
A.  Statute of Limitations under 28 U.S.C. § 2244
AEDPA sets a one-year limitations period for federal habeas
petitions. See 28 U.S.C. § 2244(d). The statute provides:

(d)(1) A 1-year period of limitation shall apply to an
application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of-

(A) the cate on which the judgment became
final by the conclusion of direct review or the
expiration of the time for seeking such
review;

(B) the date on which the impediment to filing
an application created by State action in
violation of the Constitution or laws of the
United States is removed, if the applicant
was prevented from filing by such State
action;

(C) the date on which the constitutional right
asserted was initially recognized by the

‘Supreme Court, if the right has been newly

" recognized by the Supreme Court and made
retroactively applicable to cases on collateral
review; or

(D) the date on which the factual predicate of the
claim or claims presented could have been

“discovered through the exercise of due
diligence.
(2) The time during which a properly filed application
for State post-conviction or other collateral review
with respect to the pertinent judgment or claim is
pending shall not be counted toward any period of
limitation under this subsection.

28 U.S.C. § 2244(d)(1)—(2).

Because Yates challenges a state court conviction, the
limitations period for his claims began to run on “the date on which
the judgment became final by the conclusion of direct review or the



expiration of the time for seeking such review.” 28 U.S.C.
§ 2244(d)(1)(A). Yates’s conviction became final on July 5, 2005,
when his time to file a petition for writ of certiorari expired. See
U.S. Sup. Ct. R. 13(1) (petition for writ of certiorari is timely when
filed within 90 days after entry of order denying discretionary
review in state court of last resort). That date triggered the
limitations period, ‘thich expired one year later on July 5, 2006.
Yates did not file this federal petition until July 26, 2022,
Therefore, review of these claims is barred by the statute of
limitations unless a statutory or equitable exception applies.

Under 28 U.S.C. § 2244(d)(2), “[t]he time during which a
properly filed application for State post-conviction or other
collateral review” is pending does not count toward the one-year
limitations period. Yates's first state habeas application, filed on
April 17, 2006, and denied on April 2, 2014, tolled the limitations
period for 2,908 days. Thus, Yates’s federal petition was due on or
before June 23, 2014.

Yates filed his second state habeas application on October
29, 2020. Because the limitations period had already expired by
that time, Yates’s second state habeas application did not further
toll the one-year limitations period. Scott v. Johnson, 227 F.3d 260,
263 (bth Cir. 2000).

No other AEDPA provision applies to extend the limitations
period. Yates does not allege facts showing that he was precluded
from filing a timely federal habeas petition as the result of state
action, and none of his claims rely upon a constitutional right that
has been newly recognized by the Supreme Court and made
retroactive to cases on collateral review. See 28 U.S.C.
§ 2244((LB)-(C).

Nor do any of Yates’s proposed claims implicate a factual
predicate that could not have been discovered previously through
the exercise of due diligence. See 28 U.S.C. § 2244(d)(1)(D). Yates
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argues that the factual predicate of his claims could not have been
discovered until March 31, 2021, when the Texas Court of Criminal
Appeals issued its decision in Ex parte Thomas, 623 S.W.3d 370
(Tex. Crim. App. 2021). ECF No. 1 at 9. Yates is incorrect. In
Thomas, the Court of Criminal Appeals explicitly overruled Moon,
concluding that neither the text of the juvenile transfer statute nor
the Supreme Court’s decision in Kent require detailed fact findings
to establish jurisdiction. Thomas, 623 S.W.3d at 373. Thus,
because Yates relies on Moon to argue that the juvenile court’s
transfer order was invalid, the Thomas decision did not give rise
to Yates’s claim based on Moon.

Even using the latest and most generous factual predicate
date of December 10, 2014, when the Court of Criminal Appeals
delivered its opinion in Moon, Yates’s petition remains time-
barred. Using this factual predicate date, the limitations period
expired one year later, on December 10, 2015. Yates did not file his
second state writ application until October 29, 2020, well after the
limitations period expired. Thus, Yates’s federal petition, filed on
July 26, 2022, would still be untimely by over six years.

Yates also argues a factual predicate date based on evidence |
developed during his state writ hearing in March 2021, which he
alleges supports his claim that the juvenile court never held a
certification hearing. Yates’s argument is not persuasive. Merely
alleging new evidence to support facts that were known at an
earlier date does not suffice to establish a new factual predicate.
Statutory tolling does not apply to promote an endless gathering
of evidence by h.abeés'petitioners. See Flanagan v. Johnson, 154
F.3d 196, 198-99 (5th Cir. 1998) (petitioner confuses his
knowledge of the factual predicate for his claims with the time
permitted for gathering evidence in support of those claims); see
also Owens v. Boyd, 235 F.3d 3856, 359 (7th Cir. 2000) (“Time begins
when the prisoner knows (or through diligence could discover) the
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important facts, not when the prisoner recognizes their legal
significance”). The proceedings leading to Yates’s transfer to
district court have been part of the record since the transfer
occurred. Contrary to Yates’s assertions, the factual predicate of
his claims either became known or could have become known prior
to the date that his conviction became final.

B.  Equitable Tolling

The court may allow an untimely case to proceed if the facts
present “sufficiently ‘rare and exceptional circumstances’ to justify
equitable tolling.” Fisher v. Johnson, 174 F.3d 710, 713 (5th Cir.
1999) (quoting Dauis v. Johnson, 1568 F.3d 806, 811 (6th Cix.
1998)). Exceptional circumstances may include a situation where
the petitioner was “actively misled” by the respondent “about the
cause of action or [was] prevented in some extraordinary way from
asserting his rights.” Larry v. Dretke, 361 F.3d 890, 897 (5th Cir.
2004) (quoting Coleman v. Johnson, 184 F.3d 398, 402 (6th Cir.
1999), abrogration on other grounds recognized by Richards v.
Thaler, 710 F.3d 573, 578=79 (5th Cir. 2013)). To warrant tolling,
a petitioner must also demonstrate that he diligently pursued his
rights despite the extraordinary circumstances that stood in his
way. Id. A petitioner bears the burden to show that equitable
tolling should apply. Phillips v. Donnelly, 216 F.3d 508, 511 (5th
Cir. 2000) (modified on partial rehearing by 223 F.3d 797 (6th Cir.
2000)).

Waiting to pursue one’s claims is not sufficient to excuse a
petitioner from the requirément to assert his claims in a timely
manner, Fisher, 174 F.3d at 715 (citing Covey v. Arkansas River
Co., 8656 F.2d 660, 662 (6th Cir. 1989), for the proposition that
“equity is not intended for those who sléep on their rights”).
Moreover, ignorance of the law and lack of legal assistance, even
for an incarcerated individual, generally do not excuse prompt
filing. See Felder v. Johnson, 204 F.3d 168, 171-72 (6th Cir. 2000)



(ignorance of law, temporary denial of access to legal materials,
lack of knowledge of filing deadlines, and inadequacies of a prison
law library are insufficient to warrant equitable tolling).

In his response, Yates argues he is entitled to equitable
tolling because he was “misled to believe a proper transfer of
jurisdiction had occurred when in fact, testimony and evidence
from the state writ hearing show no proper transfer was ever
conducted in compliance with due process under the 14th
Amendment.” ECF No. 15 at 4. Contrary to Yates’s assertions,
nothing in the record suggests that the State misled Yates or
prevented him from filing within the deadline. Although there was
testimony provided during the state writ hearing that both the
prosecutor and defense counsel could not recall whether a
certification hearing occurred, due to the passage of time, official
court documents reflect that a certification hearing was held on
September 24, 2002. See ECF No. 13-5 at 8-10.

Yates also fails to demonstrate that he diligently pursued
relief. Yates lot inore than nine months pass after his conviction
became final before he first sought to file a state habeas .
application. He then waited more than six years after the Court of
Criminal Appeala demed his first state habeas application before
filing his second State habeas apphcatlon Followmg the denial of
his second applwatmn, Yates waited an additlonal four months to
file his federal petitlon. Unde1 these mrcumstances Yates fails to
demonstrate that he ia antltled to equltable tolling. '
V. Conclusmn and Recommendation o ,

The court recommends that the respondents motion for
summary judgment ba granted and that Yates's federal habeas
corpus petition be dismissed with prejudice. The court further
recommends that a certificate of appealability not issue.

The parties have fourteen days from service of this report
and recommendation to file written objections. See Rule 8(b) of the



Rules Governing Section 2254 Cases; 28 U.5.C. § 636(b)(1)(c); Fed.
R. Civ. P. 72. Failure to timely file objections will preclude
appellate review of factual findings or legal conclusions, except for
plain error. See Thomas v. Arn, 474 U.S. 140, 147-49 (1985b);
Rodriguez v. Bowen, 857 F.2d 275, 27677 (5th Cir. 1988).

Signed at Houston, Texas, on July 17, 2023.

Peter Bq{;gy
United States Magistrate Judge
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United States District Court
Southern District of Texas

ENTERED
UNITED STATES DISTRICT COURT August 15, 2023
SOUTHERN DISTRICT OF TEXAS Nathan Ochsner, Clerk
HOUSTON DIVISION

KELTON VONDRE YATES, §
§
Petitioner, §
§

V. § Civil Action No. 4:22-CV-02523
§
BOBBY LUMPKIN, §
DIRECTOR, TEXAS DEPARTMENT §
OF CRIMINAL JUSTICE, §
CORRECTIONAL INSTITUTIONS §
DIVISION, §
§
Respondent. §

ORDER ACCEPTING FINDINGS, CONCLUSIONS, AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE

Pending before the Court is the July 17, 2023 Memorandum and Recommendation
(“M&R") prepared by Magistrate Judge Peter Bray. (Dkt. No. 17). Judge Bray made
findings ahd conclusions and recommended that the Respondent’s Motion for Summary
Judgment, (Dkt. No. 12), be granted and that Yates's petition be dismissed with prejudice
as time-barred. (Dkt. No. 17).

The Parties were pfovided proper notice and the opportunity to object to the M&R.
See 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b). On August 2, 2023, Yates filed objections.
(Dkt. No. 18). First, Yates objects to Judge Bray’s finding that none of Yates’s claims
implicate a factual predicate that could not have been discovered before the expiration of
the limitations period through the exercise of due diligence. (Id. at 1). Second, Yates
objects to Judge Bray’s finding that Yates failed to demonstrate that he diligently pursued

relief. (Id. at 3). Third, Yates argues that Judge Bray incorrectly determined that the



i United States District Court
Southern District of Texas

ENTERED
| , Augusti15, 2023
UNITED STATES DISTRICT COURT Nathan Ochsner, Clerk
SOUTHERN DISTRICT OF TEXAS .
HOUSTOITI DIVISION | '
KELTON VONDRE YATES, 8
§
Petitioner, ig
8 :
v. § Civil Action No. 4:22-CV-02523
| § |
BOBBY LUMPKIN, §
DIRECTOR, TEXAS DEPARTMENT  § |
OF CRIMINAL JUSTICE, § |
CORRECTIONAL INSTITUTIONS 8§
DIVISION, § N
§ .
Respondent. § |

FINAL JUDGMENT

In accordance with the Order; Accepting: Findings, Conclusions, and

Recommendation of the United States Magistrate Judge signed by the Court on this date,

the Court enters Final Judgment DISMISSIiNG WITH PREJUDICE the petition for writ
| .

of habeas corpus. All relief requested by Petitioner is denied. A certificate of

~—— appealability wiliTotissue. The-Clerkof-the-Court-is PIRECTED-to CLOSE this-caser—
This is a FINAL JUDGMENT.
Signed on August 14, 2023.

| ~ DREw B. TIPTON - ;
~ UNITED STATES DISTRICT JUDGE




decision in Ex Parte Thomas, 623 SSW.3d 370 (Tex. Crim. App. 2021), which overruled
Moon v. State, 451 SW.3d 28 (Tex. Crim. Apﬁ. 2014), did not give rise to his claims.

In accordance with 28 U.S.C. § 636(bj(1)(C), the Court is required to “make a de

novo determination of those portions of t1;1e [magistrate judge’s] report or specified

| _ ~
proposed findings or recommendations to which objection [has been] made.” After

—_conducting this de novo review, the Court may “accept, reject, or madify, in whole or in

part, the findings or recommendations made by the magistrate judge.” Id.; see also Fed. R.
Civ. P. 72(b)(3).
The Court has carefully considered de novo those portions of the M&R to wMéh

objection was made, and reviewed the remaining proposed findings, conclusions, and
| , _

recommendations for plain error. Finding! no error, the Court accepfs the M&R ‘and
adopts it as the opinion of the Court. Itis th:erefore ordered that:

(1)  Magistrate Judge Bray’s M&R,I(Dkt No. 17), is ACCEPTED and
ADOPTED in its entirety as the holding of the Court; and

(2) Respondent’s Motion for Summary Judgment, (Dkt No. 12), is
GRANTED.

"~ Itis SO ORDERED.

Signed on August 14, 2023. !

D«w)@ oo

DREW B. TIPTON

UNITED STATES DISTRICT JUDGE
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OFFICIAL NOTICE FROM COURT OF CRIMINAL APPEALS OF TEXAS FILE COPY
P.O. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78711

3/9/2022 ' _
YATES, KELTON VONDRE Tr. Ct. No 925472-B WR-73,131-03
The Court has dismissed without-written order this subsequent application for a writ
of habeas corpus TEX CODE CRIM. PROC Ar’t 11.07, Sec. 4(a)-(c).

“—- —— - -———Peana Williamson;Clerk -

KELTON VONDRE YATES
MICHAEL UNIT - TDC # 1204519
2664 FM 2054

TENNESSEE COLONY, TX 75886






Additional material
from this filing is
available in the
Clerk’s Office.



