
'M /
i

:
;A1'' 'neffective counsel because counsel failed to object to 

hearsay in that the brother of the victim gave heareav 
evidence identifying the petitioner ^

pe": eye docton"6 evide"“ from

Violation of Fifth and 
on identification.

!
t

I
ll !A2.

B. Fourteenth Amendment rights

C. Violation of Fifth and Sixth Amendment rights. 

3. Petitioner appealed his convictions 

Virginia which denied his petition on July 24 

further appeal to the Virginia Supreme Court

(Record No; 081651). Petition for a certiorari in the 

Court was denied

{»
i

to the Court of Appeals of 

(Record No. 2490-07-1). His

f
!

, 2008,
:

was denied on February 3, 2009,

United States Supreme
on October 5, 2009, (Record No. 09-5182). 

The first prong of the Strickland4.
test, the “performance" inquiry, 

errors so serious that counselrequires a showing "that counsel made 

functioning as 'counsel
was not

’ guaranteed the defendant by the Sixth Amendment.” 

Sinckia.nd v, Washington. 466 U S. 668. 687 (1984). In judging the particular act 

or omission, the question is whether it
was reasonable considering all the 

“indulge a strong
circumstances. Id. at 688. The reviewing court must 

presumption that counsel’s conduct falls within
1
■

,the wide range of reasonable 

Darden v. Wainwright, 477 (j.S.professional assistance." Id. at 689; 

(1986).
168, 186

The second prong of the Strickland test, 

showing that there is 

unprofessional errors,

the prejudice” inquiry, requires a 

a “reasonable probability that, but for counsel’s 

the result of the proceeding would have been different.”
:

2
!
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466 U.S. at 694. A reasonable probability is a “probability sufficient to undermine 

confidence in the outcome." Id. Counsel's errors, 

shown to have "actually had 

merely that the errors created the “

i
i

t

even if unreasonable, must be iI
an adverse effect on the defense," Id. at 693, not!

BossiMjty" of prejudice, but that they worked 

to his actual and substantial disadvantage, infecting his entire trial with 

constitutional dimensions."
error of

Murray v. Carrier. 477 U.S. 478, 494 (1986) (citations Vomitted, emphasis in original.

iFinally, since a petitioner's burden is two-fold, the reviewing court" 

not determine whether counsel's performance 

prejudice" issue. Strickland. 466 U.S. 

that ineffectiveness claims not become

f
need

was deficient before examining the 

at 697. Courts should strive to

'

ensure

so burdensome to defense counsel that 

as result, jd. Thus, if a court can
the entire criminal justice system suffers 

dismiss an ineffectiveness claim on the ground of lack of prejudice, the 

should do so without scrutinizing counsel's performance
court

• id. See also Moore vN 

419 (2000). (Habeas petitioner mustHjnkle 259 Va. 479, 527 S.E.2d. 

prejudice).
prove

5. Petitioner's Claims B and C are claims which must be raised at trial 

and on appeal and therefore^ not cognizable in a petition for a writ of habeas 

corpus. Slayton v. Parriqan, 215 Va. 27, 205 S.E.2d 680 (1974).

f

3
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D- In petitioner’s claim A1 he alleges that
counsel was ineffective for

failing to object to hearsay testimony when the police detective 

received information from petitioner's brother 
the attackerofthe victim. T^reccird 

petitioner’s trial attorney 

June 12, 2006. iWasaa

stated that he 

which identified the petitioner as 

j^^^hisjnformation was elicited by/iMk*X

i

at the motion to suppress evidence hearing held on 

counsel to discredit the
pgliceofticer-s teslimony_aswM^1the^nlj testimony mncafnln„ lhe idenWy 

petitioner as the assailant. See Tr. 11 

assistance of counsel. It 

petitioner's defense.

Such a trial tactic is not ineffective

’sua&gSSSSSS
-----

further the
Moreover, the petitioner has not demonstrated any

prejudice as the result of counseTs^legedii^^^^^^
-— ------------- o_
Additionally, the petitioner raised

October 5, 2007, post trial, 

victim’s brother helping identify the petitioner.

7.
this claim at sentencing on

He complained to the court at that time about the

This court ruled that there was no 

any prejudice
merit to the claim. (Tr. 31-35). cannot demonstrate

because the court found

,, idismissed.
V

C8.

the injury to his eye occurred 

occurred on September 24, 2005. 

was “swollen shut”

on August 5, 2005.~/C^nserin^ case

as not demonstrated that kies eye
on the day o, the offense.

passed Since his eadier injury. Petitioner has 'nofSSggH...........
by affidavit or\ -2t

!i
i!)

4 T: !



other appropriate evidence that the petitioner’s eye was in fact swollen shut on 

the day that the offenses took place.

A habeas petition which consists of bald conclusory claims without 

factual support is insufficient. As the court said in United States v. Schaflanrinr 

743 F.2d 714 (9th Cir. 1984):

any

[T]he appellants have not made a sufficient factual 
showing that would require an evidentiary hearing; 
they have not produced affidavits or sworn statements 
from any of the witnesses or from counsel. In the 
absence of the necessary factual showing, their 
allegations remain “merely conclusory statements," 
which, in the circumstances of this case, the District 
Court properly rejected.

See Mso Ross v. Estelle. 694 F.2d 1008, 1011 (5th Cir. 1983). (bald, 

unsupported assertions do not state a claim for relief); Nickerson v, Lee^ 971 

F.2d 1125,1136 (4th Cir. 1992). (“in order to obtain an evidentiary hearing 

ineffective assistance of counsel claim - or, for that matter, on any claim « a 

habeas petitioner must come forward with some evidence that the claim might

!

Id. at 721.

on an

have merit. Unsupported, conclusory allegations do not entitle a petitioner to an 

evidentiary hearing.") Gilbert v. Moore. 134 F.3d 642, 655 (4th Cir. 1998)(en 

banc) (No allegation of how the alleged deficiency prejudiced the petitioner is

fatal to claim of ineffective counsel.)

Petitioner has not proffered any affidavit to the Court from the alleged 

witness as to what his trial testimony would have been. This failure to proffer is 

fatal to his claim. See Muhammad v. Warden. 274 Va. 3, 18, 646 S.E.2d 182, 

195 (2007) (failure to proffer affidavits regarding testimony witness would have 

offered is fatal to Strickland claims). Cf. Beaver v. Thompson: 93 F.3d 1186,

r

[
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I

■ ;

f
1195 (4th Cir. 1998) ( "an allegation of inadequate investigation does 

habeas relief absent

t
tnot warrant i

a proffer of what favorable evidenc 

have been produced.""). See also Bassette

f: or testimony 

^Thompson, 915 F.2d 932, 940-41

would
i
i

(4th Cir. 1990) (petitioner imust allege “what an

have revealed."). Under these circumstant -
adequate investigation would 

ances, Petitioner cannot meet his burden 

Accordingly, his claim is denied

!■

r

Iunder either prong of the Strickland test, 

dismissed.

t
!and If

l
9- Finally, this issue 

At that time, the Court heard the 

with his eye. The Court overruled petitioner’s

litigated at sentencing on October 5, 2007.was
t

petitioner’s arguments concerning the problem 

motion. (Tr. 5-14). Petitioner has
0^.d^m.Qnst^gg^ariy_greiydice_ynder Strickland

\
fms are

The court thus is of the opinion that the petition for a writ of habeas corpus
V

should be denied and dismissed; it is, therefore, 

ADJUDGED and ORDERED that th 

and is hereby, denied and dismissed.

i’

Ii
e petition for a writ of habeas corpus be, f

S
f.

It is further hereby ORDERED th 

this Order to the Petitioner and Thomas D.
e Clerk serve, by mail, certified copies of 

Bagwell, Special Assistant Attorney 

1-13, the Court waives
General,

A/or^fly-.^^^htioner’s endorsement 
*/■ pueUc \

:★ = 
i

'"Mini"'

■;'fy County of U_J. ^
ommo.nv,/cr.lth :fn- . ------- —

f,^rriS„ i-r-.nent of Correct1---

counsel for the Respondent. Pursuant to Rule
1
i

on this Order. 

ENTERED: 80 i/o

i. ■

I!

JUDGE

6da<L
'iotaryViTblic

;"V '■'iiniss -n /^3/^6/3
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I ASK FOR THIS:

i
'j

J !Vj Thdmas D. Bagwall i “
Special AssistanrAttomey General 
Office of the Attorney General 
900 East Main Street 
Richmond, Virginia 23219
Telephone: (804)786-2071 
Facsimile: (804)371-0151
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CERTIFIED TO BE A TRUE COPY 
OF THE RECORD IN MY CUSTODY 

FAYE W. MITCHELL, CLERK >
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OCT 0 7 2011

VIRGINIA:% CRIMINAI, LOCATION SECTiC 
0Fr:cc^r;K.;v;,^:c27 0KK

Voty o^ d^ccAmond
in, iAe

Thursday iAe 6th day o^an, October, 2011.

Lorenzo Gerald Ferebee, Jr., Appellant,
against Record No. 101847 

Circuit Court Nos. CR06-119, 
CR06-127 and CR06-152

Bryan Watson, Warden, Appellee.

From the Circuit Court of the City of Chesapeake 

Upon consideration of the record and the pleadings filed in
this case, 

manner provided by law,
the Court finds that the appeal was not perfected in the 

as the assignments of error do not address 

the circuit court's ruling in Lorenzo Gerald Ferebee v. Bryan
CR06-119, CR06-127 and 

Thus, the petition for 

of Rule
n°T list the specific error(s) in 

proceedings upon which the appellant intends

Watson, Warden, Circuit Court Case Nos. 
CR06-152, from which an appeal -is sought.
appeal fails to comply with the requirements 

5:17(c) (1) (iii) because it does 

the lower court to
rely.

Accordingly, the petition for appeal is dismissed. 
Upon further consideration whereof, 

retroactive"
appellant's "motion for

and motion for evidentiary hearing are denied. 
Justices Goodwyn and Mims took no part in the consideration - of

this case.

A Copy,

Teste:

, C1 e /<

I
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VIRGINIA: ft 353r iIN THE CIRCUIT COURT FO 

LORENZO GERALD FEREBEE,

)
R the CITY OF CHESAPEAKE : ■1 t

lm-i
i
! NO. 379922, 

Petitioner,

: t

I
V. I\l CIVIL NO. CL09-3407

:! i
BRYAN WATSON, WARDEN, 5K f

Respondent.

ORDER

of the Petition of Lorenzo GgmH 

the motion of the Respondent and the authorities 

_case, which is hereby made 

noLeniitJecLto

Upon mature consideration 

379922, a writ of habeas rm-pnc 

cited therein,

a part of the record in this 

.the relief sought

Ferebee, no.

and a reuiewoftherecord in the criminal
V-

matter- the Court finds that the Petition^ h t

ii
i The petitioner is being detained

pursuant to convictions in the
ICircuit Court of the City of Chesapeake of October !

5, 2007, wherein the 

of a firearm by a convicted felon (Case

■

petitioner was convicted of possession

No. CR06-119); use of a firearm in
a felony (Case No. CR06-152); malicious 

wound,n9 (Case No. CR06-127). Petitioner was sentenced (o a

in prison.
ftotal of 25 years

2. Petitioner is attacking the validity of the aforementioned 

and makes the following allegations in his
liconviction ft
;ipetition:

V\ ,• f -A~
r
I

. i
I). i



Case 1:12-cv,-00283-LO-JFA Document 7 Filed 05/03/12 Page 1 of 2 PagelD# 69

Dr
IN THE UNITED STATES DISTRICT COURT FOR THE 

EASTERN DISTRICT OF VIRGINIA
A *

Alexandria Division

Lorenzo Gerald Ferchcc, 
Petitioner,

)
)
)
) l:12cv283 (LO/JFA)v.
)

Howard Clarke,
Respondent.

)
)

. f

IORDER

Lorenzo Gerald ferebee, a Virginia inmate proceeding pro se, has filed a petition for a 

writ of habeas corpus pursuant to 28 U.S.C. § 2254; By Order dated March 20 2012, petitioner 

was directed 1) to either pay the $5.00 Filing lee or complete and return an application to proceed 

in forma pauperis in this action and 2) to show cause as to why the petition should not be barred 

from federal habeas review based on the state court’s finding of procedural default. Petitioner.

was in

dismissal of the petition^ Petitioner did not re: x in

Accordingly, it is hereby

ORDERED that the petition be anu is DISMISSED WITHOUT PREJUDICE.

To appeal, the petitioner must file a written notice of appeal with the Clerk’s Office 

within thirty (30) days ot the date of this Order. A written notice of appeal is a short statement 

stating a desire to appeal this Order and noting the date of the Order petitioner wants to appeal. 

Petitioner need not explain the grounds for appeal until so directed by the court. Petitioner must 

also request a certificate of appealability from a circuit justice or judge. See 28 U.S.C. § 2253



Case 1-12-CV-00283-LO-JFA Document 7 Filed 05/03/12 Page 2 of 2 PagelD# 7

and Fed. R. App. P. 22(b). For the ' !stated above, this Court expressly declines to issuereasons

such a certificate.

The Clerk is directed to send a copy of this Order to petitioner and to close this civil case.

/ MEntered this day of O.-i 2012.t

/s/
Eium O'Grady
United States District Judge

Alexandria. Virginia

2 i;
!i
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VlHOIS'lA DlUVAKIMltNIOr C'OKIUXTIONS ^A't 'oW^Cfy CX,
Informal Complaint ''J '

■ii ! __ Ufeetive Date: December I, 2010
OpCTapnjt Uromlure 866.1

Informal Compt^int^ * ^VvV3rN

"nT £? “ ^
lacility. A receipt is issued within 2 working days from the date received if the info ^ desi§nated area at your 
during intake, if no response is reee.ved within 15 calendar days, you may proceed in^Iingt^^^ 
You may ufl.ze your rece.pt as evidence of your attempt to resolve vour complaint 8 grievance.

A— V\ov x*A Vv, Attachment 3
C7 )mu

ArCA ~Vca.—v "W r r A A. \-*j r-jVy XchUSiSf I
Offender Number

y\r. ----------------SLl-<A\A (Vl_________
Housing Assignment 
□ Treatment Program Supervisor 
I I Mailroom

3/?'TV LI.Offender Name
71 Unit Manager/Supervisor 
I I Personal Property 
I I Medical Administrator

l I I Food Service 
I I Commissary 
S^Other (Please Specify)

Briefly explain the nature of your complaint (be specific):

?. fr O. S . c i ? •? c.q

UL\\'4\.t ^ v f g ,

-i-—W»a/i---Tit------ mrv.. ‘AU V
V-rArf-X r

^ F. .an % f

CMA fVW v;\n: Y.Tl <■; 1 S-A

7.r VM ,Sj

A U.nb n~A,

t nrx
Vs *MrvAX£V

lAo r\ rv r * ftitv3 t Va r»n. / <3voAi yr\.V<nr,
nnA >Tinr\>.----A——*h,

C.ru iA__rt.iv A t~r r \ t ~J3 A f.

O-.xV VA^yvrf«vt OiA. *W A? v>^,\3 < r
A.**•i n\n I \ d * r*» c* irf C\/ ■ At \ ?M. fc>Ufv A

S\q\<^Vn

nuwv
ij

rc.f .^>V. ‘?iu\ W~ ■ \ n <lS4< Aon
lx

Y'TVO f<.U *

Offender's!
flAky>77/'~f*TZ-n4L.ignature 7 6.-7 r Date 3-9^-; no? 

Offenders - Do Not Write Below This Line ^ /I C /
Date Received: c3 OP /

Response Due:
Action Taken/Response:

Tracking # 0/333
Assigned to: . /Q .

1 K YY t. A

^TMsLfj
A

7'
y

iZit'J A X
/7-1 Q '

77770-0'’//'<y 
/J'l/L ( T/yTj7

c '* dry/>!
a7 'x/rts’i

2
V

AY -tXy
/ xixy>'i .

7y
' //Jctd- i/c /;to■-'i

"7
Re^ponde()t Signature

WITHDRAWAL OF INFORMAL COIV1PT AtNT-
Printed Name and Title /Date•7;1

r’

I «M. to voluntarily withdraw this Informal Complatnt. I understand that by withdrawing this Infonnal Comniain, 
I w,ll receive a response nor will , be able to file any other InformatComplainbpr Grievance^TTs tssuT"

' \
Offender Signature: "l1' Date:
Staff Witness Signature: 1 Date:A 9 y T-

t.i
Revision Date: 9/23/10

N>-tc-' \i.5^^’**' ’TTrt*" '
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^ O b'lV^r i•/■i.jin-1 Uoojitniout of Corrections XV-.
--------Imiuita Trust Svstem-Withrir.iwnl Rng,,,^ 1 LUVV. Y\".

Effective Date: May 1.2007 
rocsduie 1t802.2 Attachment It3

\ \0->L ,
Operating pINMATE TRUST SYSTEM - WITHDRAWAI REQUEST

iOFFENDER NAME 
OFFENDER Q* V-frt\rv A, /NUMBER:or * r\ T

ifrVy.lgyg

SIGNATURE
DATE:WITHDRAWAL

AMOUNT (do not include 
money order fee)

L-? 3- 7c>| y
$ S.oo

BUILDING CELL VUS
PURPOSE OF 
WITHDRAWAL

□ copies tt___
[3 10 CARD 
SJ'MONEY ORDER

S5g*#*y) □ups
□ LEGAL MAIL LOANS

□.BIRTH CERTIFICATE 
□ OTHER jWjsV h.A.-

REASON FOR 
WITHDRAWAL *V n C r> v,^V Oa-c-V \

Li^A. ■■ 1 % n ■; c % 7 -J 5 <■(MONEY ORDER 
PAYABLE TO:

°Jf 1I ,

lllrk ::
POSTAGE SHIP TO: \Va..SVA,.. 1)..Ar,A r,. A T k GYsVi-'A \irvw. \
ADDRESS: 3r.<\ . c3X . tl T,H —RECEIVED

T ^3 2 VM(2
ROSP BUSINESS 

OFFICE

c /
CITY/STATE/ZIP: rx-Vo X Va . IMfint. - it-T.'A

□ vendor □ FAMILY □friend Sl^THER (explain) *'RELATIONSHIP:
( Cl A- N

COPIES RECEIVED BY^7^.,^^ WITNESSED BY:

withdrawals in excess 0“ $300 m^y resu^ °rderS ^ limited t0 $30000:

w°hd^awa^S °' Pr^essed if they take your spend account below minimum balances

VALID ONLY WHEN-RECEIVED DIRECTLYFROMPERSON WITNESSING THE 
-___________ REQUEST

$ ■

set for thatfype oh □ & ov<\
■ac;5

'0.
r-'

□SIGNATURE WITNESSED BY: L
DATE:

OVER S50 APPROVED BY: 
(Major or AWO)

K XJ2L. □) (Is)
DATE:

DO NOT WRITE BELOW LINE - FOR OFFICE USE ONLY *****
'^WITHDRAWAL APPROVED

□ withdrawal DISAPPROVED (reason):

~3/oWa-—SIGNATURE:
DATE:

IflONEY 
RDER # ^ 16 fl 53PC'' rS c ::V;zO

m
jPLEASE PLACE NOTARY SEAL

XZT!>-

ruERE_,
Revision Date: 02/27/2007&X£

K mr'
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Povbnartt
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lErJofiament Required)s'%&°AL.sC"./•}?••• o

BUc tr

^

v\ CVU^ o

Lorenzo (Jerald Ferebee, 107269H: %g

□ Restrict*! OaDveiy Faa 
(Endoraemenl Required)

Total Poelage & Feaa $

''ll III IT*''

; o
- o ruRed Onion State Prison 

PO Box 1900 
Pound, VA 24279

s*m roC'i-E.'^.\s “
^gAiA^^t.W.2IuWofcV..Cei»s^..'f:.«r:.rS^riv.\iujiii.WA3^iV«aA

,5.^!.^...r2-.C>J.Aax.AlA4__.
C/i* its* Z&+4

Os.o«. Wa » IMooti •'

r-3
a
p-

K'CSt*
711

'S Form 3800. August 200®? '- *','-.. c See Revtrsg tor Instructii

I
dL5TM"RECElPT INFORMATION CONTACT 

GLOBAL EXPPESS MONEY ORDERS tNC * 
<’0. SOX 8t>O0

:tLVER SPRING, MARYLAND 20907 
1 IO0-394-4525

— (GLOBAITEXFRETTS POfTEV-CRDE¥T PDMCR. 
R ETA IN THIS R ECE1PT

"\J

NQT N^oUTIABLE I

IF v0UR MONEY ORDER WAS LOST.
•.unplaced or not received qy the
FAV£E. OBTAIN A 
REQUEST FQHM FROM THE PLACE GF 
PURCHASE OR NEAREST GLOBAL 
EXPRESS TRUSTEE. THERE IS A 
RESEARCH FEE AS NOTED ON THE 
TRACiNGr'REFUNO REQUEST FOPM

311946§5.TRACING REFUND

j)

;03/08/2Q1 2*♦$5.00* :
..:m:E0 FO« P*'',‘»ENT'' -ViTHift I

$•!
AND 00/100 DOLLARS 

CLERK, US DISTRICT COURT 

FEREBEE rTORENZOrQ

FIVE
PAYABLE TO ' if jNEY-ORDER CONDITIONS OF GALE

i the purchaser aqreea lo maenbt rnuifc, nm unme. j'Wttt?,*. t 
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dvreoiacemem tee m i 
lor refund be made
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! i That
,i in
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3. ) That r>o request

379925$$ — 
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H]
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TiGT* * a a* ****** * * * ** *************** *■**"* '**"* **********************************
■ INMATE TRUST SYSTEM - STATEMENTS 

OF MISCELLANEOUS FEES OR CHARGES
*COMMONWEALTH OF VIRGINIA 

DEPARTMENT OF CORRECTIONS
*

**
*
*INST: 520 RED ONION STATE PRISON$
**

373922 COR IS 7: 1072598 NAME: FEREBEE, LORENZO G XINMATE:f

' k«
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• *
t

tX
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' *\c
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/ Effective Date: December 1,2010
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j Ay Virginia Departmentof Corrections \

Informal Complaint Operating Procedure 866.1 Attachment 3

Informal Complaint
INSTRUCTIONS FOR FILING: Briefly write your issue in the space provided on the Informal Complaint form 
pre erably m ink. Only one issue per Informal Complaint. Place your complaint in the designated area at your 
facility. A receipt is issued within 2 working days from the date received if the informal complaint is not returned 
unng intake. -If no response i,s received within 15 calendar days, you may proceed in filing a regular grievance. 

>^2^J|^y|i|™^£y2^r£ceip£as evidence of your attempt to resolve your complaint.

mmo

XX ^Wc^~eL><7Vgj£- Xr- Wmfeciy 1
Offender Number

c
Offender Name 
I I Unit Manager/Supervisor 
I i Personal Property 
I I Medical Administrator

Q<Ja

Housing Assignment 
CD Treatment Program Supervisor 
jXl'Mailroom 

. ts,.\

I I Food Service 
I I Commissary
B'Other (Please Specify): ^ A.V & \

Briefly explain the nature of your complaint (be specific):
Ots It - - 7 AaT. -X CC.gfSScX—\t~. VtVa ^ 

ttfrciX V \n W Si-fA \n Wp
Xo V>f.—A 

■ sS - Lg>.v^1V
^ \? T~\ ^ e«rsA W. «-.«*<*-„, A. uu

^ VrwnoAr... V>aS.\—1 n.crnjiyy. lOLA o S~"l -O A \

k~. \ey\ rwD\ VY... C n(yy\s. ^

CTaSgyffl' (flt___  Date 5-IS-loro r1

d5P-/2 N ^7^

XV CL.
Vi ^ iro

0■C_ "fes#.' Cr.i.arVs, ... c.A r,T\ U-A-o <s\D$
S-.qri'aA XafP.l v«r\

AgXci/-VaA ^.-WN Ip^,

' CO T^n
A °? ' rvr-.y A-vPA' p rtw/oVyG-

-SU:

5*-* /I- / <Sk
h ^ ! -' Jck

Date Received:
Response Due:
Action Taken/Resporise:

Assigned to:
-1 r ,L..u~.

U-\z-]Q JfTrx PvJaa

r-&fuh-iILL
tsiTA .

V?

%-asv;Rpsponddnt Signature" Printed Name and Title

t willVot r^rarily Wi,hdraw ,hiS >”fo"fl>'TS™Plain*. I understand
reCe'Ve “ reSp°“!f «f"« any other Informal caLall,? 

Offender Signature: ^4 • C'xA ~
•. -■ * ~ ---- Dafej

Staff Witness Signature: :\t. '
__  Date:

ITHI/RAWAL OF INFORMAL COiUPl ATMT.

jkthis Informal Complaint, 
i^ance on this issue.

fA—

K\>VT:Hitisy W- Revision Date: 9/23/10
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f

FILED: December 5, 2023

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT

No. 23-283

In re: LORENZA GERALD FEREBEE, JR.

Movant

ORDER

Movant has filed a motion under 28 U.S.C. § 2244 for an order authorizing 

the district court to consider a second or successive application for relief under 28

U.S.C. 6 2254.

The court denies the motion.

Entered at the direction of Judge Gregory with the concurrence of Judge

Rushing and Senior Judge Floyd.

For the Court

/s/ Nwamaka Anowi, Clerk
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ROANOKE DIVISION 

JR.,1
LORenza Gerald eereree,

Petitioner,

)
) Case No. 7:19CV00774
)
)v.
) TRANSFER oranirp
)
)HAROLD CLARKE,
) By: Hon. Norman K. Moon 
) Senior United States District JudgeRespondent.

Petitioner Lorenzo Gerald Fercbce, Jr., 

thus action by filing a document titled 

Void. Judgment(s).” (Pet.

• , a Virginia prisoner proceeding pro se, brought 

Motion to Set Aside and Vacate a Multiplicity of 

J, Did. No. 1.) In his filing, he argues that

as a “

a number of judgments 

seeking relief pursuant to Federal Ru|
tered by various courts U void and states that he ion

cs of

arc void in that they violate a

\Civil Procedure 55(c) and *0(bX4). He claints that the judgments 

. number of different constitutional
provisions.\

\His filing is properly dpnstrucd 

U.S.C. § 2254, and it has been docketed 

innocent of the crime for which he 

2.) Second,

criminal cases in

petition for writ of habeas 

as such. First of all, 

was convicted and i

as a
corpus pursuant to 28 

his filing claims that he is actually 

is currently imprisoned. (Dkt. No. 1-2 at
the mnc judgments that he seeks to challcng

the Cily of Chesapeake Circuit Court, his direct appeal., from his 

those cases, or decisions in his stale and federal habeas

all judgments related to his 2006e are

convictions in

proceedings challenging those 

his submission challenges the validity of his
convictions. (Id. at 3-4.) Properly construed 

a state court judgment.

, then,

confinement under

The Clerk is diroelcd lo the spelling of Petitioner’s firs Icorrect
lo Lorcnza belore transferring.name



1 lie coiiviclioiks under challenge occurred in (lie Circuit Court for the City of 

Chesapeake, located in the Eastern District of Virginia. Therefore, in light of the substantial 

advantages in resolving federal habeas actions in the district court that is nearest to the court in 

which the underlying state conviction arose, .see Braden v. 30th .Judicial Circuit Court, 4 1 0 U.S. 

484,497-99 (1973), I will transfer this'ease to the Eastern District of Virginia.

Accordingly, it is hereby ORDERED that this action is TRANSFERRED to the United 

States District Court for the Eastern District of Virginia. After correcting the spelling of

petitioner’s name, see supra note I, the Clerk of this Court is directed to transfer all pleadings 

tiled in this case and a copy of the docket sheet to the Clerk of the Eastern District of Virgin i 

ENTER: This 21* day of November, 2019.
la.

OlMANlCMt >(>^~/ ------
SENIOR UNITED STATES DISTRICT jmci

2 .X
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IN THE UNITED-STATES DISTRICT COURT 
FOR THE WES I ERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION

/LORENZA GERALD FEREBEE, JR., ) /
)

iPlaintiff, ) Case No. 7:21 CV00572
)
) TRANSFER ORDERv.
)

LIAM O’GRADY, ET AL., ) Judge James P. Jones
) K) ^ VA T) VjC

Defendants. )

The plaintiff, Lorenza Gerald Ferebee, Jr., a Virginia inmate proceeding pro

se, has filed a pleading that I liberally construe a civil action under the Civil Rights

Act, 42 U.S.C. § 1983, and Bivens v. Six Unknown Named Agents of Federal Bureau

of Narcotics, 403 U.S. 388 (1971). From the job titles of the state and federal 

officials named as defendants in this lawsuit, it is evident that they are employed 

within the judicial district of the United States District Court for tlie Eastern District

of Virginia and that the events at issue in the lawsuit occurred in that District. 

Therefore, although the precise legal and factual bases of Ferebee’s claims are not..  |

clearly defined in his submissions, I find it appropriate to transfer this case to the

' Eastern District.

For the stated reasons, it is ORDERED that this action, that wasxonditiOnally

filed solely for administrative purposes, is TRANSFERRED to the United States

I



District Court for the Eastern District of Virginia. The Clerk will transfer all 

pleadings and a docket sheet to the Clerk of that District.

ENTER: November 5, 2021

/s/ James P. Jones
Senior United States District Judge
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SEP 1 ■'IN THE UNITED STATES DISTRICT COURT FOR T IE 
FAS FERN DISTRICT OF VIRGINIA !•■ H

!
CCL '

' |K' •, > . .Alexandria Division

Uorcn/.a Gerald Ferebee, 
Petitioner,

l:14cv973 (LO/.IFA)v.

Harold W. Clarke, 
Respondent.

\ORDER
|

Lorenza Gerald Ferebee, a Virginia inmate proceeding pro se, has filed a petition for a

writ of habeas corpus, pursuant to 28 U.S.C. § 2254. Petitioner has .submitted an application to

proceed hi forma pauperis. To determine whether petitioner qualif.es to proceed in forma

&pauperis. the Court directs petitioner's correctional institution to provide additional information.
1

Additionally, for the reasons stated below, this petition does not conform to all requirements for

£2254 habeas petitions, and petitioner will be directed to provide additional information.

Petitioner fled the instant petition on July 2. 2014. challenging the validity of convictions

imposed in the Circuit Court for the City of Chesapeake on August 22,. 2007. See Pet. 2.

Petitioner previously filed a § 2254 motion regarding the same convictions on March 12. 2012.

See Case No. I:12-cv-283 (LO/JFA). By Order dated March 20, 2012. this Court directed

plaintiff to show cause as to why the petition should not be barred from federal review due to the

state court's finding of procedural default. See id. Docket #5. When petitioner failed to comply
’1

with the terms of the Order, this Court dismissed the petition, without prejudice. Sec id. Docket

HI.

A dismissal without prejudice for failure to comply with the terms of the Court's order

does not constitute a dismissal on the merits, and thus does not bar a subsequent § 2254 motion
■i

t
1

I
;«
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ORDERED that petitioner's request to proceed in forma pauperis is conditionally granted

to the extent that petitioner need not prepay the filing lee at this time. If the Court grants

petitioner hi forma patiperis status, petitioner will not be required to pay the fee: and it is further

ORDERED that the Clerk request petitioner's institution to provide an Inmate Account

Report Form on petitioner within thirty (30) days of the date of this Order: and it is further

ORDERED that petitioner show cause within thirty (30) days of the date of this Order

why this petition should not be barred from federal habeas review due to his procedural default.

Petitioner has the right to file affidavits or other material contesting the application of the state

procedural bar: and it is further:

ORDERED that this petition will be dismissed as barred by the statute of limitations

unless, within thirty (30) days, petitioner contests the application of the onc-vear statute of

limitations or establishes that he is entitled to equitable lolling. To establish this entitlement.

petitioner must present affidavits (sworn statements subject to the penalty of perjury) or other 

material contesting the application of the statute limitations pursuant to 28 U.S.C. § 2244(d); and

it is further

ORDERED that petitioner's Motion for Discovery (Docket II 6) is DENIED as 

premature. The court will reconsider this issue, upon motion, at a later and more appropriate

time; and it is further

ORDERED that plaintiff s "Order to Show Cause for a Prohibitory Injunction an 

Permanent Injunction and Temporary Restraining Order" (Docket #7. 8, 9) be and is DENIED;

and it is further

ORDERED that petitioner's failure to comply with any part ol this Order within

THIRTY (30) DAYS FROM THE DATE OF THIS ORDER, or failure to notify this Court

8

1
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immediately in the event lie is trails I erred, released, or otherwise relocated, may result in the 

dismissal oCthis complaint pursuant to Fed. K. Civ. !’. 41(h).

The Clerk is directed to send a copy of this Order to petitioner, as well as a copy of this 

Order and the Inmate Account Report Form to petitioner's current institution of conllnemenl.

;
loitered this day of 2014.

Alexandria. Virginia

A

/s/
Liam O'Grady 
United States District

9 ■I •
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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA

Alexandria Division
VOS4-^ vcsvnjotCsS1 \

Lorenza Gerald Fcrebce, 
Petitioner, u

) l:14cv973 (LO/JFA)v.
)
)Harold W. Clarke, 

Respondent. )

ORDER

Lorenza Gerald Ferebee, a Virginia inmate proceeding pro se, has filed a petition for a

writ of habeas corpus, pursuant to 28 U.S.C. § 2254, challenging his convictions of possession of

a firearm by a convicted felon, use of a firearm in the commission of a felony, and malicious

wounding, rendered in the Circuit Court for the City of Chesapeake. By Order dated September 

19,2014, the Court found that petitioner had properly only exhausted one of his claims before 

the Virginia courts, that additional claims were barred from review by the Supreme Court of 

Virginia’s finding of procedural default, and that the petition was barred by the applicable statute

of limitations, 2.8 U.S.C. § 2244(d). Petitioner was therefore directed to show cause as to why

his claims should not be dismissed as both procedurally defaulted and time-barred. Petitioner 

filed his response on October 7, 2014.1 Because the applicable statute of limitations bars

petitioner’s claims, and petitioner has failed to establish that he is entitled to equitable tolling, the

petition will be dismissed.

l In his response, petitioner also makes several arguments under Rule 60(b), related to his 
previous petition before this Court, 1:12cv283 (LO/JFA). This petition, challenging the same 
convictions as the instant petition, was dismissed without prejudice on May 3, 2012, for 
petitioner’s failure to comply with the Court’s initial Order. To the extent that petitioner’s 
response challenges the Court’s actions in l:12cv283, his Rule 60(b) arguments are untimely. 
See Fed. R. Civ. P. 60(c)(1) (providing that a motion under Rule 60(b) must be made within a 
“reasonable time” after entry of the challenged order, and within one year for allegations of 
mistake, newly discovered evidence, or fraud).

i

;
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A petition for a writ of habeas corpus must be dismissed if filed later than one year after 

(1) the judgment becomes final; (2) any state-created impediment to filing a petition is removed; 

(3) the United States Supreme Court recognizes the constitutional right asserted; or (4) the 

factual predicate of the claim could have been discovered with due diligence. 28 U.S.C. § 

2244(d)( 1 )(A)-(D). As slated in the Court’s September 19, 2014 Order, petitioner’s conviction 

became final on October 5, 2009.

The proper filing of state collateral proceedings, however, tolls the applicable statute of

limitations. See 28 U.S.C. § 2244(d)(2); Pace v. DiGuglielmo, 544 U.S. 408, 413 (2005)

(internal citations omitted) (finding that state law determines when a petition is properly filed). 

Therefore, petitioner’s state habeas corpus petition, filed on May 7, 2010,2 tolled the statute of 

limitations until October 6, 2011, when the Supreme Court of Virginia dismissed petitioner’s 

appeal of the circuit court’s denial of his habeas corpus petition. On October 7, 2011, however,- 

the statute began to run again, and continued running until petitioner filed the instant petition 

July 2, 2014, for a total of 998 days. Petitioner’s 2012 federal petition, although raising identical

on

challenges to the instant petition, did not toll the statute of limitations, since § 2244(d) by its

terms applies only to a “properly filed application for State post-conviction or collateral review.” 

See Rhines v. Weber. 544 U.S. 269, 274-75 (2005) (citing Duncan v. Walker, 533 U.S. 167, 181- 

82 (2001)) (“[T]he filing of a petition for habeas corpus in federal court does not toll the statute 

of limitations.”). Accordingly, because the instant petition was filed more than three years after 

the expiration of the statute of limitations, the petition is time-barred. •I

2 In his 2012 petition, petitioner stated that he filed his state habeas corpus petition 
December 2, 2009. The difference between the listed filing dates in petitioner’s 2012 petition 
and the instant petition does not affect the statute of limitations analysis.

on
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In his response, petitioner contends that he is entitled to equitable tolling of the statute of 

limitations. He argues that, in 2012, he failed to submit the filing fee in response to the Court’s 

initial Order due to fraud by officials at Red Onion State Prison. He states that officials there 

opened his mail and removed his filing fee, thereby causing the Court to dismiss his petition for 

failure to comply. See Order for Relief from a Judgment or Order, and A Order for an 

Evidentiary Hearing (Dkt. 13), at 3-9.

The United States Supreme Court has held that “§ 2244(d) is subject to equitable tolling 

in appropriate cases.” Holland v. Florida, 560 U.S. 631, 634 (2010). The United States Court of 

Appeals for the Fourth Circuit has also held that the limitations may be equitably tolled in 

limited circumstances. See, e.g., Rouse v. Lee, 339 F.3d 238, 246 (4th Cir. 2003). However, the 

Fourth Circuit has held that “any resort to equity must be reserved for those instances where - 

due to circumstances external to the party’s own conduct - it would be unconscionable to 

enforce the limitation period against the party and gross injustice would result.” Id. at 246. 

Therefore, for equitable tolling to apply, a petitioner must establish that (1) he has been 

diligently pursuing his rights, and that (2) some “extraordinary circumstance," beyond his cunuul

and external to his own conduct, interfered with his ability to timely file his petition. Holland, 

560 U.S. at 649 (quoting Pace, 544 U.S. at 418).

Petitioner’s argument does not establish that he is entitled to equitable tolling. First, the 

Court did not, as petitioner contends, dismiss his 2012 petition for a failure to pay the filing fee. 

The Court dismissed his petition for petitioner’s failure to submit any response to its Order.

Thus, petitioner cannot establish equitable tolling simply by stating that he could have paid the 

filing fee in 2012. Paying the filing fee would not have excused his failure to respond to the 

Court’s initial Order, and would not, on its own, have caused the Court to consider the merits of

3



petitioner's 2012 petition. In addition, petitioner has not established that he has been diligently 

pursuing his rights since the dismissal of his 2012 petition. Me tailed to pursue his appeal ot the 

Court's dismissal of his 2012 petition, and waited more than two years to file the instant petition. 

Therefore, petitioner has not established that he is entitled to equitable lolling.

Accordingly, it is hereby

ORDERED that this petition be and is DISMISSED, WITH PREJUDICE as barred by 

the statute of limitations; and it is further

ORDERED that petitioner’s “Order for Relief from a Judgment or Order, and a Order lor 

Evidentiary Hearing” (Dkt. 13), and petitioner’s Motion to Proceed in forma pauperis (Dkt. 2) 

be and are DENIED, AS MOO 1.

To appeal, the petitioner must file a written notice of appeal with the Clerk's Othce 

within thirty (30) days of the date of this Order. A written notice of appeal is a short statement 

stating a desire to appeal this Order and noting the date of the Order petitioner wants to appeal! 

Petitioner need not explain the grounds tor appeal until so directed by the court. Petitionei must 

also request a certificate of appealability from a circuit Justice oi judge. ^

and Fed. R. App. P. 22(b). For the reasons stated above, this Court expressly declines to issue

such a certificate.

an

Anjtnop onn

The Clerk is directed to send a copy of this Order to petitioner and to close this civil case.

Entered this day ol iC 2014.

/s/
\Alexandria, Virginia Liam O’Grady 

United States District Judge4



IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA

Alexandria Division

Lorcnza Gerald Ferebee, Jr., 
Petitioner,

l:19cvl483 (LOfTCB)

vo ^ S 'i-
) ,V.

) u'A\0 VNi—\"Harold Clarke,
Respondent.

)
W) \

MEMORANDUM OPINION &. ORDER

Under consideration is respondent Harold Clarke’s motion to dismiss the instant petition

for writ of habeas corpus filed by Virginia state prisoner Lorenza Ferebee. See Dkt. Nos. 14-16.

Clarke contends in the motion that the petition is successive and untimely and must, therefore, be 

dismissed. Id. Petitioner has responded by filing three motions: (1) a motion for an evidentiary

hearing [Dkt. No..20]; (2) a motion in limine [Dkt. No. 21]; and (3) a motion for leave ”tO 

challenge the federal and state statutory laws” [Dkt. No. 22], TJiese motions are lengthy and. 

points, difficuino understand. Nevertheless, because it is clear that petitioner has not received

leave from the United States Court of Appeals for the Fourth Circuit before filing the instant 

petition—which is indeed successive as defined by 28 U.S.C. § 2244(b)—respondent’s motion to 

dismiss must be granted. Petitioner is advised that this finding in no way bars him from seeking

leave from the Fourth Circuit to file in the future a new petition in this Court.

I. Background

In February 2012, petitioner filed a petition for writ of habeas corpus in this Court.

See Ferebee v. Clarke. Case No. l:12-cv-283 (LO/JFA). That petition was dismissed without

/

prejudice after petitioner (1) failed to pay the required filing fee or apply to proceed in forma

pauperis and (2) failed\to respond to the Court’s show cause order regarding potential procedural



defaults arising from the relevant slate habeas proceedings. See id. at Dkt. No. 7. The Fourth

Circuit later dismissed petitioner’s appeal in that action. See Case No. 12-6942.

In July 2014, petitioner filed another § 2254 petition, challenging his convictions—

entered in the Circuit Court for the City of Chesapeake on October 5, 2007—of use of a firearm

in the commission of a felony, malicious wounding, and possession of a firearm by a convicted

felon. See Ferebee v, Clarke. Case No. 1:14-cv-973 (LO/JFA). By Order dated November 25,

2014, the Court dismissed the petition as barred by 28 U.S.C. § 2244(d), which outlines the

relevant statute of limitations for federal habeas petitions. Id On November 18, 2019, petitioner

filed the instant petition, challenging the same convictions he challenged in his July 2014

petition. See Dkt. Nos. 1, 6.

II. Analysis

A. The Petition is Successive
<

Respondent asserts that petitioner’s submission is successive and that, because petitioner 

has not received prefiling authorization from the Fourth Circuit, this Court is without jurisdiction

to consider its arguments.

V .The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), 28 U.S.C. § 

2244(b), provides in relevant part:

(1) A claim presented in a second or successive habeas corpus application under section 
2254 that was presented in a prior application shall be dismissed.

(2) A claim presented in a second or successive habeas corpus application under section 
2254 that was not presented in a prior application shall be dismissed unless—

(A) the application shows that the claim relies on a new rule of constitutional law, 
made retroactive to cases on collateral review by the Supreme Court, that was 
previously unavailable; or

(B)(i) the factual predicate for the claim could not have been discovered 
previously through the exercise of due diligence; and

2



I
(ii) the facts underlying the claim, if proven and viewed in the light of the 
evidence as a whole, would be sufficient to establish by clear and convincing 
evidence that, but for constitutional error, no reasonable factfinder would have 
found the applicant guilty of the underlying offense.

28 U.S.C. § 2244(b). Additionally, “[b]efore a second or successive application permitted by 

this section is filed in the district court,” no matter how compelling its claims, “the applicant 

shall move in the appropriate court of appeals for an order authorizing the district court to 

consider the application.” 28 U.S.C. § 2244(b)(3)(A). In the absence of prefiling authorization, 

the district court is without jurisdiction to entertain the successive petition. Evans v. Smith, 220

F.3d 306,325 (4th Cir. 2000).

There can be no denial of the fact that petitioner previously filed a petition for writ of 

habeas corpus under 28 U.S.C. §2254. See Case No. l:14-cv-973 (LO/JFA). This point is not 

determinative, though, as to the question of successiveness. Indeed, the phrase ‘‘second or 

successive” does not “refe[r] to all § 2254 applications filed second or successively in time.’ 

Pannetti v. Ouarterman, 551 U.S. 930, 944 (2007). Instead, a petition is successive if it

challenges the same judgment challenged by the preceding petition and the preceding petition 

was adjudicated on the merits. See Maewood v. Patterson. 561 U.S. 320 6201 O'): Harvev v. 

Horan. 278 F.3d 370, 379 (4th Cir. 2002), abrogated on other grounds bv Skinner v. Switzer, 562 

U.S. 521 62011T (citing Slack v. McDaniel. 529 U.S. 473. 485-89 (2000)).

Here, in his old petition and his new, petitioner has raised challenges to the October 5, 

2007 judgment entered against him in the Circuit Court for the City of Chesapeake. See Dkt. 

Nos. 1, 6: see also Ferebee v. Clarke. Case No. l :14-cv-973 (LO/JFA). It is thus abundantly 

clear that petitioner now challenges the same judgment he challenged in a previous petition.

3



It is equally clear that petitioner’s 2014 petition was dismissed “on the merits.” Indeed,

that petition was dismissed as barred by § 2244(d)’s one-year statute of limitations. See Case

No. 1:14-cv-973 (LO/JFA), Dkt. No. 14. Federal courts nationwide agree that that the dismissal

of a habeas petition on time-bar grounds constitutes a dismissal “on the merits.” See, e.g.. In re

Rains. 659 F.3d 1274, 1275 (10th Cir. 2011) (“The dismissal of... [petitioner’s] first habeas

petition as time-barred was a decision on the merits, and any later habeas petition challenging the

same conviction is second or successive and is subject to the AEDPA requirements.”); In re

Flowers. 595 F.3d 204, 205 (5th Cir. 2009) (finding that first § 2254 petition dismissed as time-

barred renders subsequent petition raising same claims “second or successive”); McNabb v.

Yates. 576 F.3d 1028, 1030 (9th Cir. 2009) (“We hold that the dismissal of a habeas petition as

untimely constitutes a disposition on the merits and that a further petition challenging the same

conviction would be ‘second or successive’ for purposes of 28 U.S.C. § 2244(b).”); Villanueva

v. United States. 346 F.3d 55, 61 (2d Cir. 2003) (holding “that a habeas or § 2255 petition that is

properly dismissed as time-barred under AEDPA constitutes an adjudication on the merits for

successive purposes”): Altman v. Benik, 337 F.3d 764, 766 (7th Cir. 2003) (finding dismissal of

initial § 2254 petition as untimely renders subsequent § 2254 petition “second or successive”

pursuant to 28 U.S.C. § 2244(b)(3)).

In an apparent attempt to avoid a finding that his submission is a successive habeas

petition, petitioner has titled his filing as a “Motion to set aside and vacate a multiplicity of 

judgments.” Id. Although his filings are difficult to understand, in them, petitioner makes

passing references to Rule 60(b) of the Federal Rules of Civil Procedure. Due to 28 U.S.C. §

2244(b)’s statutory prohibition against the filing of second or successive habeas petitions, 

however, the United States Supreme Court has “firmly reined in” the availability of Rule 60(b) to

4



a prisoner who seeks to reopen a final judgment issued in his federal habeas proceedings. Moses 

v. Jovner. 815 F.3d 163, 168 (4th Cir. 2016). In Gonzalez v. Crosbv. 545 U.S. 524 (2005). the 

Supreme Court considered the question of whether a habeas petitioner could ever invoke Rule

60(b) without running afoul of the statutory limitations on the filing of second and successive

habeas petitions in § 2244. The Court held that Rule 60(b) had a “valid role to play in habeas

cases,” but it also made clear that this role is a narrow one. Gonzalez, 545 U.S. at 534. Indeed,

Rule 60(b) motions that do not rely on new rules of constitutional law or newly discovered facts,

“although labeled [] Rule 60(b) motion[s], [are] in substance [] successive habeas petitions] and

should be treated accordingly.” |d. at 531. This Court fails to identify any instances in which 

petitioner raises newly-made rules of constitutional law or articulates facts unavailable to him at 

the time of his initial petition.1 This submission is therefore properly construed as a petition for

writ of habeas corpus.

In light of the above, pursuant to § 2244(b) and relevant Supreme Court authority

interpreting that statute, petitioner’s newly-filed petition is “second or successive” as defined by

• AEDPA. Because petitioner has not provided (and this Court cannot locate) a prefiling "

authorization from the United States Court of Appeals for the Fourth Circuit, this Court lacks

jurisdiction to consider the petition. See 28 U.S.C. § 2244(b)(3)(A) (“Before a second or

successive application permitted by this section is filed in the district court, the applicant shall 

move in the appropriate court of appeals for an order authorizing the district court to consider the

For this same reason, the newly-filed petition does not satisfy § 2244(b)(2)’s release valve, 
which allows consideration of claims invoking newly-made rules of constitutional law or facts 
unavailable to the petitioner at the time of filing of the first petition.

Similarly, the fact that petitioner's claims do not invoke new rules of constitutional law or a 
factual predicate that could not previously have been discovered render an evidentiary hearing 
unnecessary in this matter. See 28 U.S.C. § 2244(e)(2).

5 .



application.”) (emphasis added); Jones v. Braxton. 392 F.3d 683, 686 (4th Cir. 2004) (no 

successive habeas petition may be filed without prior authorization from a Circuit Court of

Appeals).

B. The Petition is Untimely

The Court finds in the alternative that this petition is untimely and must be dismissed. 

Indeed, petitioner was convicted in 2007 and had completed his direct appeal and state habeas

proceedings by 2012. See Record Nos. 081651; CL09-3407. He filed two federal petitions—

one in 2012 and another in 2014-^-raising the same or similar arguments that he raised in the 

instant petition. His passing references to his institution’s law library’s inadequacy and obstacles 

associated with the institutional mailroom are too vague to explain or justify why he has allowed 

five years to elapse between his most recent petitions. Unfortunately, this unexplained delay 

dooms petitioner’s hope of salvaging his petition through equitable tolling. Indeed, “equity aids 

the vigilant and not those who slumber on their rights.” Kansas v. Colorado. 514 U.S. 673,687 

(1995). Nor has petitioner supported with “new reliable evidence” his claim of actual innocence,

rendering mat ground—anotner on wnicn petitioner'^ untiritfeliffiSSS 66Uldl have been f&rgfVtJn—

unavailable. See Schlup v. Delo. 513 U.S. 298, 324 (1995) (“To be credible, [a claim of actual

innocence] requires petitioner to support his allegations of constitutional error with new reliable 

evidence—whether it be exculpatory scientific evidence, trustworthy eyewitness accounts, or 

critical physical evidence—that was not presented at trial.”).

III. Conclusion

For the reasons stated above, it is hereby

ORDERED that respondent’s motion to dismiss [Dkt. No. 14] be and is GRANTED; and

it is further

6



ORDERED that the petition be and is DISMISSED \VI II I PREJUDICE as

and untimely; and it is further

ORDERED that petitioner's motion for an evidentiary hearing [Dkt. No. 20] be and is

DENIED as-unnecessary; and it is further

ORDERED that petitioner's motions m limine [Dkt. No. 21] and to "challenge the fedctal 

and state statutory law(s)" [Dkt. No. 22] be and--are DENIED as moot.

successive

To appeal this decision, petitioner must file a written notice oi appeal with the Clerk s 

Office within thirty (30) days of the date of this Order. Sec Fed. R. App. P. 4(a). A written 

notice of appeal is a short statement indicating a desire to appeal and including the date of the 

Order the petitioner wishes to appeal. Failure to file a timely notice ol appeal waives the right to 

Petitioner also must obtain a certificate of appealability (i;COA::) from aappeal this decision.

circuit justice or judge. See 28 U.S.C. § 2253(c)(1): Fed. R. App. P. 22(b). The Court expressly
i

declines to issue a CO A for the reasons explained above.

Clerk is directed to (1) send copies of this Memorandum Opinion & Order to 

petitioner and to counsel of record for respondent and to (2) close this civil

The

case.

Entered this Q \ day of <20— 2020.

Alexandria, Virginia

/s/'
Liam O'Grady 
United States District Judge
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