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Al." Ineffective counsel because counse] failed to object to
hearsay in that the brother of the victim gave hearsay
evidence. identifying the petitioner :

A2.  Counsel failed to introduce exculpatory evidence from
petitioner's eye doctor.

B. Violation of Fifth and Fourteenth Amendment rights
-on'identification. '

C.  Violation of Fifth and Sixth Amendment rights.

- 3. Petitioner appealed his convictions to the Court of Appeals of

Virginia which denied hig petition on July 24, 2008, (Record No. 2490-07-1). His_ ‘

further appeal to the Virginia Supreme Court was denied on February 3, 2009,
(Record No. 081651). Petition for a certiorari in the United States Supreme

Court was denied on October 9, 2009, (Record No. 09-5182).

4, The first prong of the Strickland test, the “performance” inquiry,
requires a showing “that counsel made errors so serious that counsel was not
functioning as ‘counse!’ guaranteed the defendant by the Sixth Amendment.”

Strickland v, Washington, 466 U.S. 668, 687 (1984). lnjddging the particular act

or omission, the question is whether it was reasonable considering all the -

circumstances. Id at 688. The reviewing court must “indulge a strong

presumption that counsel's conduct falls within the wide range of reasonable

professional assistance.” Id. at 689; -Darden v. Waihwriqht, 477 U.S. 168, 186
(1986). "

The second bron'g of thé Strick!and test, the “prejudice” inquiry, réquires a
showing that there is 2 “réasonable probabi!ity that, but for counsel’é

unprofessional errors, the resuit of the proceeding would have been different.”.
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466 U.S. at 694. A reasonable probability is a “probability sufficient to undermine
cenfidence in the outcome.” Id. Counsel's errors, even if unreasonable, must be
shown to have ° actually had an adverse effect on the defense," Id. at 693, not
merely that the errors created the “@ssibility" of prejudice, but that they wbrkéd

to his actual and substantial disadvantage, infecting his entire trial with error of

constitutional dimensions." Murray v. Carrler 477 U.S. 478, 494 (1986) (citations v

omitted, emphasis in original.

Finally, since a petitioner’s burden is two-fold, the reviewing court “need

not determine whether counsel's performance was deficient before examinmg the

prejudice” issue. Stnckland 466 U.S. at 697 “Courts should strive to ensure .

that meffect:veness claims not become so burdensome to defense counsei that
the entire criminal justice system suffers as result." ld. Thus, if a court can

dismiss an ineffectiveness claim on the ground of lack of prejudice, the court

should do so witnoutvscrutinizing counsel's performance. |d. See also Moore v./

Hinkle 259 Va. 479, 527 S.E.2d. 419 (2000)7 (Habeas petitioner must prove

prejudice).

5. Petitioner's Claims B and C are clarms which must be raised at trial

-and on appeal and therefor/eare not cognizabie In a petition for a writ of habeas

corpus. Slayton v. Parrigan, 215 Va. 27,205 S.E.2d 680 (1974).
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' recerved rnformatron from petrtloners brother which identified the petitioner as

was “swollen shut” on the day of the offense

N v \ ;

6. In petrtronefs Claim A1 he alleges that counsel was meffectrve for
\-—“‘\“"_‘_\\

faslrng to object to hearsay testimony when the police detective stated that he

—

e

the attacker of the victim, The record reveals that this information was elicited by%
W

June 12, 2006. l(was &8 obvious attempt by petitioner’s counsel to discredit the

—— e e

police officer's testimony as well as the V|ct|m n's testimony concerning the identity : 1

e L

of f the petrtroner as the assallant See Tr 1. Such trial tactic is not ineffective _

T e 22 e N WY = = T "P:'—‘f-(i«'??i"‘- RN T S =22
assistance of counsel. |t was rberate act b the attorney to" urther the W@
4 ‘ ':’a ‘-r N .

\petitioner’s defense Moreover the petrtroner has not demonstrated any

7. Additiona”y, the petrtloner raised this claim at sentencing on \%%!&h 3

October 5, 2007, post trial. He complained to the court at that time about the .
victim’s brother helping identify the petitioner. This court ruled that there was no

merit to the claim. (Tr. 31-35). Petrtroner cannot demonstrate any pFEJUdICE

because the court found no mergﬁo the clarm rtself and rs clarm |s demed and

dismissed.




—

 other appropriate evidence that the petitioner's eyé was in fact swollen shut on

the day that the offenses took place.

A habeas petition which consists of bald conclusory claims without any

factual support is insufficient. As the court said in United States v. Schaflander,

743 F.2d 714 (9th Cir. 1984):

[Tlhe appellants have not made a sufficient . factual
showing that would require an evidentiary hearing;
they have not produced affidavits or sworn statements
from any of the witnesses or from counsel. In the
absence of the necessary factual showing, their
allegations remain “merely conclusory statements,”
which, in the circumstances of this case, the District
Court properly rejected. :

\,

Id. at 721. See also Ross v. Estelle, 694 F.2d 1'00,8, 1011 (5th Cir. 1983). (bald,

- unsupported assertions do not state a claim for relief); Nickerson v. Lee, 971

_ F._2d 1125, 1136 (4th Cir. 1992). (“in order to obtain an evidentiary hearing on an
ineffective assistance of counsel claim -- or, for that matter, on any claim --'a
habeas petitioner must come forward with sbme evidence that the claim might
have merit. Unsupported, cohclusbry allegations da not entitie a petitioner to

evidentiary hearing.")_Gilbert v. Moore. 134 F.3d 642, 655 (4™ Cir. 1998)(en

banc) (No allegation of how the alleged deficiency prejudiced the petitioner is

fatal to claim of ineffective counsel.)

T T e

_—Petitioner has not proffered any affidavit to the Court from the alleged

e T ———

"‘f\_ witness as to what his trial testimony would have been, This failure to profferis. —-
e v
fatal to his claim. See Muhammad v. Warden, 274 Va. 3, 18, 646 S.E.2d 182,

195 (2007) (failure io proffer éfﬁd_avit_s regarding testimony witness would have

offe.red is fatal to Strickland claims). Cf. Beaver v. Thompson; 93 F.3d 1186,\/

5
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1195 (4th Cir, 18986) (“an allegation of inadequate investigation does not warrant
habeas relief absent a proffer of what favorable eviden\c7 or testimony would

h'ave. been produced.”). See also Bassette v. Thompson, 915 F.2d 932, 940-41

(4th Cir. 1990) (petitioner must allege “what an adequate investigation would’
have revealed.”). Under these circumstanées, Petitioner cannot meet his burden
under either prong of the Strickland test. Accordingly, his claim is denied and
dismissed. |

9. Finally, this issue-was litigated at sentencing on October 5, 2007.
At that time, the Court heard the petitioner's arguments con‘ceming the problem

with his-eye. The Court overruled petitioner's motion. (Tr. 5-14). Petitioner has

‘ot demonstrated any prejudice under Strickland. L

x L RTINS T Zs “““ ""- .
The’petmon%clatms a and are dismissed.
W 6“-.\.‘\&, - ’

The court thus is of thé opinion that the petition for a writ of habeas corpus
should be denied and dismissed;‘it is, therefore, |
| ADJUDGED and ORDERED that the petition for a writ of habeas corpus b'e,.
and is hereby, denied and dismissed. |
It is further hereby ORDERED the Clerk Sewe; by mail, certified copies of
this Order to the Petitioner and Thomas D. Bagwell._Special Assistant Attorney
i, General, counsel for the Respondent. Pursuant to Rule 1:13, the Court waives.

oL Ao, - .
S it . hePetitioner's endorsement on this Order.
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| ASK FOR THIS;

Témas D. Bagwdil |

Special Assistan Attorney General -
" Office of the Attorney General

900 East Main Street
Richmond, Virginia 23219
Telephone: (804) 786-2071

-Facsimile:  (804) 371-0151

CERTIFIED TO BE A TRUE COPY
OF THE RECORD IN MY CUsTODY,
FAYE W. MITCHELL, CLERK

CIRC(?T COURT,_CHESAPEAKE. VA
BY:
OEPUTY ZLERK .
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VIRGINIA:

Gty of Richmondon Thursday dhe  6th dayof  October, 2011.

Lorenzo Gerald Ferebee, Jr.,

Appellant,
against Record No. 101847
Circuit Court Nos. CR06-119,
CR06-127 and CR06-152
Bryan Watson, Warden, Appellee.

From the CerUlt Court of the City of Chesapeake

Upon consideration of the record and the pleadlngs filed in

this case, the Court finds that the appeal was not perfected in the

manner provided by law, as the assignments of error do not address

the c1rcu1t court’s ruling in Lorenzo Gerald Ferebee v. Bryan

Watson, Warden, Circuit Court Case Nos. CR0O6-119, CRO6—127 and
CRO6-152,

from which an appeal is sought Thus, the petition for

dppeal fails to comply with the requirements of Rule

5:17 (c) (1) (iii) because it does not list the specific error( ) in

the lower court proceedlngs upon which the appellant intends to
rely

Accordingly, the petition for appeal is dismissed.

Upon further consideration whereof appellant's "motion for!
and motion for evidentiary hearlng are denied.
Justices Goodwyn and Mims took no part in the con31deratlon of
this case.
A Copy,

Teste:

’PfféiiCla L. HaTrlzfjpn, Clers

g.e uty C erk
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LORENZO GFERALD FEREBEE, NO. 379922,

Petitioner,

NI o \
Appenory '/
BRYAN WATSON, WARDEN, ’\ &2

Respondent,

ORDER

Upon mature consideration of the petition of Lorenzo Gerald Ferebee, no.

379922, a writ of habeas corpus, the motioh of the Respondent and the authorities

cited therein, and a review of the record ih the criminal case, which is hereby made
*\—_—-————\ .

a part of the record in this matter, the Court finds that the Petitioner js not entitled to

the relief sought.

Circuit Court of the City of Chesapeake of Qctober 5, 2007, wherein the

petitioner was convicted of possession of a‘firear'm by a convicted felon (Case
No. CR06~119); use of a firearm in a felony (Case No. CRO6-152); mah’cious
wounding (Case No. CR06-127). . Pétitioner was sentenced to a total of 255year$
invprison. |

2. Petitioner is attacking the validity of the aforementioned conviction

and makes the following allegations in his petition:

e T T
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Case 1:12-cv;00283-LO-JFA Document 7 Filed 05/03/12 Page 1 of 2 PageID# 69
SN = = ) ‘

S T,

Lorenzo Gerald Ferchee, )
Petitioner, )

) 1

V. ) 1:12¢cv283 (LO/JFA) :
' : )

Howard Clarke, ) o

Respondent. ) !

i

ORDER '

[Lorenzo Gerald Ferebee, a Virginia inmate proceeding pro se, has filed a petition for a

writ of habeas corpus pursuant to 28 U.S.C. § 2254. By Order dated March 20 2012, petitioner

was directed 1) to either pay the $5.00 filing fee or complete and return an application to proceed
in forma pauperis in this action and 2) to show cause as to why the petition should not be barr'e'd
{rom !‘cdgral habeas rcview based on the state co@rl’s memt. Petitioncr.
W&aﬂh@m ' part of the Order within ﬂﬁny_(;()-)dam'gul\gi resull in
dismissal of the petition. Petitioner did not respond to the Order, and has fjled 'uQLhin'gbfurt!g;_g: in

Accordingly, it is hereby

QRDERED that e petition be and iy DiSMISSED WitTiiCUT PREJUDICE

To appeal, the petitioncr must file a written notice of appeal with the Clerk’s Office
within thirty (30) days of the date of this Order. A written notice of appeal is a short statement
stating a desire to appeal this Order and noting the date of the Order petitioner wants to appeal.
Petitioner need not explain the groundé for appeal ﬁntil so directed by the court. Petitioner must

also request a certificate of appealability from a circuit justice or judge. See 28 U.S.C. § 2253
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and Fed. R. App. P. 22(b). For the reasons stated above, this Court expressly declines to j

such a certificate.

The Clerk is dirccted to send a copy of this Order to petitioner and to close this civil ¢

, ) |
Entered this S( 0—( day of /L(Q_.( Ak 2012,

AN
o Liam O’ Grady N
Alexandria, Virginia

United States District Judge

o
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Effective Date: December 1, 2010
. Opersfing Proeedure 866.1  Attachment 3

o Q -
VIRGINLA DEPAR PMENT OF CORRECTIONS M\s “\Q\‘\L A3 ‘\5\t‘\c N O
Informal Complaint el \ﬂn_v \ A \ \\‘

X OF W5.00 F\ira Veo s
[nformal Com;‘&mt

0 AN

¥ X ¥ TN Prigan \TSM‘S\v\ug')

. . QQ‘Q\ e
INSTRUCTIONS FOR FILING: Briefly write your issue in the space provided on the Informal Complaint form,
preferably in ink. Only one issue per Informal Complaint. Place your complaint in the designated area at your

facility. A receipt is issued within 2 working days from the date received if the informal complaint is not returned
during intake. If no response is received within 15 calendar days, you may proceed in filing a regular grievance,
You may utilize your receipt as evidence of your attempt to resolve your complaint.

\ arenic Gu—o\;. Yoraoee \\r . \0%20 [3')"1"/'2_1 R4 L\s (‘B\

Offender Name Offender Number . Housing Assignment

[ ] uUnit Manager/Supervisor (] Food Service (] Treatment Program Supervisor
L] Personal Property L] Commissary ' (] Mailroom

[_] Medical Administrator ther (Please Specify): L20RAO SR, Qe Qe .

Briefly explain the nature of your complaint (be specific):

1 \\huL Q;\L l"\r\u3 (.\)i\\\xm\ Qﬂt‘ 2_.8' OLSaC.é‘L'LRL\‘U\ \'\\. ‘r(Axr-u\ani‘\\ “\hA.

cecaeved amean Q2ADER %\C,Am,:)t Des ) Ao (\EQ\B A 5.CG0O Q\\xm-s Qs
a\aw% <0 M\ 'vx_\x) ?L\-.\\.ﬂl\ as CNG\ ’»\(\m«\ WNCHEY \2 c«iki (\. OI-JT:I\‘)-

. \\‘xwo (‘}u\r\r mnr'\- \*nac\b Dp{‘\ F. Ta Mnnq \j (“rc\.u‘ mni\\(\cml/\)\‘ Qnr ‘\\\\\ \:’t_:‘\zks.\
Cous™ _ond  cecaczd 2 ‘n;nl\Lusﬁ(‘(S.zf ru_u:‘:.\' _o(; xQ.OQ and ng_n&;zr'«\\\?%bbg'_’)

FAC T S

LQqu\ o -T-2007 T verigved e c‘v\r. Bu\ Mg Lousen Dustne 5S Q‘mu A\en

XMooty

Offender Signature 78 _ Date_3-2%-2012

Offenders - Do Not Write Below This Line ?ﬂ_slﬂ, /2 /‘y[—:
Date Received: g_ﬁ ’9\7 ’/;\ Tracking # 0/!7{
Response Due: //'//8 "’/9\ Assigned to: _é -a -

Action Taken/Response: _ ]
l NerinmIyes ¢ s D-D <._i_'3

CJS i/[’}/é*éﬁz./ﬁ//_d‘cé/ VAR Lir AT DL, é&é/{/é/c/:/ez/,/ s
Gl L S o) e 2 il i

L ge s f ~Dp S L AMitig i Aol S e
Nt 77 o e 20 Dy o e Al -
N N R A Ny R

Llilcial Lo . 7 7 7

— N

%/7? 7/L e pmr ;l A 4///‘;) o

Regpofideft Signatufe Printed Name and Title  — —?‘ /Dan

DAy
-

[
-

WITHDRAWAL OF INFORMAL COMPLAINT: P

b

I wish to voluntaﬁly withdraw this Informal Complaint. [ understand that bj{};withd;gawing this Informal Complaint,
['will not receive a response nor will [ be able to file any other InforrnabCom;')_Jaint‘p‘r Grievance on this issue.
Offender Signature: - Date:

* Date:

Staff Witness Signature:

Revision Date: 9/23/10

r\Dm \l.r/%\./&Q
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Inmate lrust Systermn-Withdrawal Request Operating Afocedure R802 2 Altachment 23

INMATE TRUST SYSTEM WITHDRAWAL

REQUEST

[QFFENDER NAME [wlaf Wl I \ua&t\ \"cr(\\n P Ar NUMBER: AR2.699 [176:‘&'7’7‘]
[(—JFFENDER :
| SIGNATURE 7&1”24 DATE: 1-23- 7012
WITHDRAWAL
AMOUNT (do not include $ 5. o
money order fee) o BUILDING B \ CELL 2\ R
PURPOSE OF [Jcopies e Y [Jues
WITHDRAWAL [Jip carp DBIRTH CERTIFICATE (] LEGAL MAILL LOANS
( EMPONEY ORDER [JoTHer _Yba&\;_mmm‘\ m.\u ,
‘REASON FOR
WlTHDRAWAL TD Qc(\\ Cvmr\\ v t’ar \!A.a\ \\\u\,.. QL‘:\ uwx;\l I 13’ \) 'i C § 72 S(l
MONEY ORDER ‘ N) 3 R
PAYABLE TO: FART UL
POSTAGE SH'p TO: ) Lln 'A\ g\.g_\gk -D \\nc} CAUJ‘\ \—ar \\\ QJK\LII\ ’3\\\[‘\(\- QQ \lmm DA
ADDRESS: Red, 0Ree, Doy 1939 PEC{:!\/' D
- |CITY/STATE/ZIP: Ncandne, Vi, ang - 113y FEG9 4 anly -
. |RELATIONSHIP: Ulvenoor  [Dramity  [Jrrieno S6her (explain) " o\ _w =0y Al
) ROspP BUSINESS
COPIES RECEIVED BY: #ﬂ//[ WITNESSED BY: OFFICE
There will be a fee deducted from your spend account for each Money Order. Money Orders are limited to $300.00: Q
withdrawals in excess of $300 may resuit in charges for muitiple money oders. D ] - =5
Some types of withdrawals will not be processed if they take your spend account below minimum balances set for (haflyye 66':')’ 11"”}
withdrawal. a ¥ - ! — X P2
RDTRRTD VOBl ame, = i
VALID ONLY WHEN ECEIVED DIRECTLY FROM PERSON WITNESSING THE ﬁ =~ i 5
REQUEST Z) 5 oA
) 7 f\
SIGNATURE WITNESSED BY: EW DATE ; Q}" Ol
OVER $50 APPROVED BY: ’/,/f\ T O ()
- : N
(Major or AWO) 1 ¥Rew DATE:

/‘**/*DO NOT WRITE BELOW LINE - FOR OFFICE USE ONLY ***

T WrTHoRAWAL APPROVED

jWITHDRAWAL DISAPPROVED (reason):

/
3/0,7/:9/

S_/ SIGNATURE:

<Ny
~
&
)
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" VIRGINIA DEPARTMENT OF CORRECTIONS  \ Effective ate December] 2010

Informal Complaint ~ Operating Procedure 866.1 Attachment 3

Informal Complamt

INSTRUCTIONS FOR FILING: Briefly write your issue in the space provided on the Informal Co p1a1 form,
preferably in ink. Only one issue per Informal Complaint.  Place your complaint in the designated area at your
facility. A receipt is issued within 2 working days from the date received if the informal complaint is not returned
during intake. If no response is received within 15 calendar days, you may proceed in filing a regular grievance.
You may utilize your receipt as evidence of your attempt to resolve your complaint.

; XSesg.. B\— . g1 Gak }'75*1@;7_1 R AT (?x\}
Offender Name Offender Number Housing Assignment
(] Unit Manager/Supervisor [] Food Service ] Treatment Program Supervisor
[_] Personal Property . [1 Commissary =48 Mailroom
[[] Medical Administrator @%ther (Please Specify): LG R0, 5.9 ¥4 comm o N\ e

Briefly explam the nature of your complaint (be specific):

Q(\ K. 15— 76\1_ T_\nb O(No.'acu\ m\ \z m—.; m\\ \r‘ &\»& Q\\x&“\Lk\ &Q\rﬂ‘ ‘\ﬁ \os i"_\r-( f‘gn.\(z«\

gg«,:_}ms,;_ S moy mod Ao X Yor Seal \n \\.\p Cotachg . end on YS9y .\ YAV aveld

s.mmA &D Qew 0 L0 i rano m\w hm\ med o oo Drar?,SStA &Aiu__m“m\- QQR\‘GL\U;

Jc,u\\g inas  Aeducked Qmi\ ey \t\“\o&\c Noash '\“\\zmlc(‘reun\— Wl e on 59-2 ci9 ok 1\, ce‘.n
oK a«rn.u’xc\ Liooam X'we secenve \e rﬁm\ Srom \,\,,, Cotecds  Sholinas ne\q\rm\zp

&nr\ ‘h Q\QA &m—&\\u\Q Q'Lx\-\\m- AT p NG
Comly ,,_‘3 AW \\,‘_QMV\ S =5 RN .%\Smmc Cu\%é%\ ‘&w«z?\r&nm\\:sSm-Gow'L\w\-S%?:

Sl e o e . Reeedor R mmny__ Dt 3o\ JEE oo Ay
%\a«yﬁc Ce s\ Qhﬁ m\\ endenf} Do Not erte Icimlom\'}hls Lln:\ ;:e“ wd 'L N N =S
Date Received: 5.; /- /a\ %@SP-/J "I/Vi:fr king # {;)a ' 5 2 _‘f .
Response Due: [7 "/ “"/ 07\ Assigned to: . g g ’
Actjon Taken/Resporrse: 5 ‘ B} :
. ' —rit T %_}af::_-5-—» _;; o2 #@:4+’/:?,V:"V:JJ”—/ .

Resbonddnt Signature Printed Name gnci Title VC') l Dfte
;I:./ RAWAL OF INFORMAL COMPLAINT:

[ wish to voluntarily withdraw this Informal, Cbmplamt T'understand thathy withdra this Informal Complaint,
I'will not receive a response nor wxl] I bf ‘zrble_to file any other Informal C o’ﬂﬁairﬁor ance on this issue.

-

s‘
Offender Signature: . \-f -~ o Daté)/x

Staff Witness Signature. e . Date:

Revision Date: 9/23/10
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FILED: December 5, 2023

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 23-283

In re: LORENZA GERALD FEREBEE, JR.

Movant

ORDER

Movant has ﬁied a motion under 28 U.S.C. § 2244 for an order authorizing
the distric{ court to consider a second or successive applicati(;n for relief under 28
» U,S,Q, § 225&
The court dehies the motion.
Entered at the direction of Judge Gregory with the concﬁrrence of Judge
- Rushing and Senior Judge Floyd.
For the Court

/s/ Nwamaka Anowi, Clerk
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IN'THE UNITED STATES DISTRICT COURT
IR Y lll< WESTERN DISTRICT OF VIRGINIA
ROAN()]\I DIVISION

,()Rl« NZA GERALD F12 REBEE, JRr.,! . .
Case No. 7: 19CV00774
Petitioner, C

HAROLD CLARKE, By: Hon. Norman K. Moon

)
)
)
' . )
v. ' . ) TRANSFER ORDLR
)
)
)
) Senior United States District Judge
)

Respondent. .

Pctitioner Lorenzo Gerald Fercbee, Jr. 5 d Vlrg,lmd prisoncr proceeding pro se, brought
‘ tlﬁs action by filing a documun utlcd as a Motlon to Set Aside and Vacatc a Multiplicity of
Vond Jud(rmcnt(e) T (Pet, J Dkt No. | ) In his filing, hc argues that a number of judgments
- entered by vanous courts érc void and statcs thdt he is sceking ‘rclicfpursuan‘t to Federal Rules of
Civil Procedure 55(@) and GO(b)(4) He claims that the judgments arc void in that they violarg a
_number of different COHStltUXl\lOI’]dI provisions. -
His filing is 'propcrly dpmtrucd 48 a petition for wr1t ofhabcas corpus pursuant to 28

. U.S.C § 2254, and it has been docl\ctcd as such. First of all, his filing claims that hg is actua“y

innocent of the ¢rime for which he was convicted and is currently imprisoned. (Dkt. No. 1-2 at
2) Scpond, the ni.nejudgmcnts that he secks to challenge are all judgments fclatcd to his 2006
criminal cases in tﬁe City of Ch‘csu.pea].(c Circuil Court, his direct appeals from his convictions in
thosc cases, or decisions in his state and fedcral habeas procccdmgs challenging those
convictions. (/d. at 3--4. ) Properly constr ued, then, his submission challenges the validity of hjs

ponf‘mmcnt under a state court judgment.

———
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' The Clerk s directed to correctthe spelling of Petitioner’s first name 16 Lorenva belore transfcrring,




The convictions ander challenge occurred in the Circuit Court for the City of
Chiesapeake, located in the Eastern Di’strict of Virginia. Therefore, in lght of the substantial
advantages in resolving federal habeas actions in the district court that is ncarcst to the court in
which the underlying statc conviction arose, see Braden v. 30th Judicial Circuit Court, 410 u.s.
484,497-99 (1973), I will transfer this casc to the Eastern District of Virginia.

Accordingly, it is hereby ORDFRED that this action is TRANSI’ERRED to the United
States District Court for the Eastern District of Vng,mld After correct_mg the spollmg of
petitioner’s name, see supra note I, the Clerk of this Court is dircétcdv to transfer all pleadings

filed in this casc and a copy of the docket shect to the' Clerk of the Eastern District of Virginia.

%r’ /(’W
NORMANT \[()()\ i’ j
SENIOR GNTEFD STATES DISTRICT JUDGH:




-

FOR THE WESTERN DISTRICT OF VIRGINIA
ROANOKE DIVISION

LORENZA GERALD FEREBE L, JR., ) /
| ) | |
Plaintift, ) Case No. 7:21CV00572 |
J ) - ;
V. | ) TRANSFER ORDER
| | )
LIAM O’GRADY, ET AL., ) JUDGE JAMES P. JONES
. ) ‘\ )
) TReERDIx G
Defendants. ) o

The plaintift, Lorenza Geréld Ferebee, Jr., a Virginia inmate pfoceeding pro
se, has filed a pleading that I liberally con‘stme a civil action under the Civil Ri ghts
Act, 42 U.S.C. §f983, and Bivens v. Sixv Unknmyn Named Agents of F ederal Bureau
of Naf,cotz'cs, 403 U.S. 388 (1971). lFrom the job title.s- of .the state and federal
officials named as defendants in this lawsuit, it 1s evident that they are employed
within the judicial district of the United States District Court for the Eastern District.
of Virginia and that the events at issue in tﬁelﬁwsuit_ occurred in that District.

Therefore, although the precise legal and factual bases of Ferebee’s claims are not e

]

clearly defined in his submissioﬁs, I find it appropriate to transfer this case to the
" Eastern District.
For the stated reasons, it is ORDERED that this action, that was.conditionally

| s
filed solely for administrative purposes, is TRANSFERRED to the United States

T



District Court for the Castern District of Virginia. The Clerk will transfer all
pleadings and a docket sheet to the Clerk of that District.
ENTER: November 5, 2021

/s/_JAMES P. JONES .
Senior United States District Judge
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IN THE UNITED STATES l)lSIRICT COURT FOR Illl« N

EASTERN DISTRICT OF VIRGINIA -

s: : ‘ B , Ul W ST
- Alexandria Division” L B |

Lorenza Gerald Ferebee, )
Pctitioner, )
)

\ ) 1:14¢v973 (LOMIFA) -
)
Harold W. Clarke, )
Respondent. )

ORDER

Lorenza Gerald Ferevee, a Virginia inmate proceeding pro se, has tiled « petition for a
writ of habeas corpus, pursuant'to 28 U.S.C. § 2254, Petitioner has submitted an application to
: procccd in forma pauperis. To determine whether petitioner qualifies to proceed in forina

pauperis, the Court directs petitioner’s correctional institution to prome additional information.

Additionally, for the reasons stated below. this petition does not conform to all requirements for

§2254 habcas setitions, and petitioner will be directed to provide addxt;ondl information.

Petitioner filed the instant petition on July 2, 2014; challenging the validity ol'convictioné
imposed in the Circuit Court for the City of Chesapeake on August 22, 2007, Sce Pet. 2.
Petitioner previously filed a § 2254 motion regarding the same convictions on March 12, 2012,
Sec Case Nd. [:I2-cv-233 (LO/IFA). By Order dated March 20, 2().12, this Court directed
plaintiff to show cause‘as to M])f the petition should not be barred from federal 1'§\-'iCW due to the

state court’s finding of procedural default. Sce id. Docket #3. When petitioner failed to comply

with the terms of the Order. this Court dismissed the petition, without prejudice. Sec id. Docket \

#7.
A dismissal without prejudice for failure to comply with the terms of the Court’s order

- does not constitute a dismissal on the merits. and thus does not bar a subscqucut § 2254 motien
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ORDERED that petitioner's request to proceed in forma pauperis is conditionally granted

to the extent that petiioner need not prepay the filing fee at this time. {7 the Court grants

petitioner in forma pauperis status, pelitioner will not be required o pay the fee: and it is further

ORDERED that the Clerk request petitioner’s institution to provide an Inmate Account
chbrt Form on petitioner within thirty (30) days of the date of this Order: and it is further

ORDIERED lha"u pclilinhcr show causc within thirty (30) days ol the date of this Order
why this pélitiun should not be barred from federal habeas rc?imv duc to his procedural defauvll.
Petitioner has the right to file atfidavits or other material contesting the application of the state
proceduml bar: and it is further:

ORDERED that this petition will be dismissed as barred by the statute of limitations
unless, within thirty (30) days. petitioner contests the application of the onc-year statute of
limitations or establishes that he is entitled to cquitable tolling. To establish this entitlement,
petitioner must present affidavits (sworn statements subject to the penalty of perjury) or ather
material contesting the application of the statute limitations pursuant to 28 U.S.C. § 2244(d); and -
it is further

ORDERED that petitioner’s Motion for Discovery (Docket # 6) 1s DENIED as
premature. The court will reconsider this ;SSLlC. upon motion, at a later and more appropriate
time; and it 1s l"unhef

ORDERED that plaintiff”s “Order to Show Cause for a Prohibitory Injunction an
Permanent Injunction and Temporary Restraining Order™ (Do’cket f#7. 8. 9) be and is DENIED;
and 1t is l;url'hcr |

ORDERED that petitioner's failure to comply with any part of this Order within

THIRTY (30) DAYS FROM TIHE DATE OF THIS ORDER. or failure to notify this Court
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immediately in the event he is ranslerred. released. or otherwise relocated. may result in the

dismissal of this complaint pursuant to Fed. R Civ. P4 1(b).

The Clerk is directed 1o send a copy of this Order to petitioner. as well as a copy of this

Order and the Inmate Account Report Form to petitioner’s current institution of confinement.

PG QA=
Fntered this ‘-% _dayol S*’*{.\l\(l—xff\\.{’—ﬁ- 2014,

v

Alexandria. Virginia

Liam O'Grady } '
United States District Judge
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IN THE UNI TED STATES DISI RICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA

Alcxandria Division
’j (\ —~r
Lorenza Gerald Ferebee, Q Yro SL\ o \\UN.X\(.S\ \

Petitioner, \ ,J\'V b ST Y \
1:14¢v973 (LO/JFA)

V.

)
)
Harold W. Clarke, - )

Respondent. )

ORDER

Lorenza Gerald Ferebee, a Virginia inmate proceeding pro se, has filed a petition for a
writ of habeas corpus, pursuant to 28 US.C. § 2254, challenging his cqnvictions of podsession of
a firearm by a convicted felon, use of a firearm in the commisston of a felony, and maliciods
wounding, rendered in the Circuit Court for the Clty of Chesapeake. By Order dated September
19, 2014, the Court found that petltxoner had properly only exhausted one of his claims before
the Virginia courts, that additional claims were barred from review by the Supreme Court of

Virginia’s finding of procedural default, and that the petition was barred by the applicable statute

of limitations, 28 U.S.C. § 2244(d). Petitioner was therefore directed to show cause as to why
his claims should not be dismissed as both procedurally defaulted and time-barred. Petitioner
filed his response on October 7, 2014.! Because the apphcable statute of limitations bars

petitioner’s clalms and petltxoner has falled to estabhsh that he is entitled to equitable tolling, the

petition will be dismissed.

' In his response, petitioner also makes several arguments under Rule 60(b), related to his
previous petition before this Court, 1:12¢v283 (LO/JFA). This petition, challenging the same
convictions as the instant petition, was dismissed without prejudice on May 3, 2012, for

- petitioner’s failure to comply with the Court’s initial Order. To the extent that petitioner’s
response challenges the Court’s actions in 1:12cv283, his Rule 60(b) arguments are untimely.
See Fed. R. Civ. P. 60(c)(1) (providing that a motion under Rule 60(b) must be made within a
“reasonable time” after entry of the challenged order, and within one year for allegations of

mistake, newly discovered evidence, or fraud)




A petition for a w;it of habeas coréus must be-dismissed if filed later th.ﬁn one year alter
@) thejudgmenl becomes final; (2) any state-created impediment to filing a pclilion is removed;
(3) the United States Supreme Court recognizes the constitutional rivght asserted; or (4) the
factual predicate of the claim could have been discovered with duc diligence. 28 U.S.C. §
2244(d)(1)(A)-(D). As stated in the Court’s September 19, 2014 Ofder, petitioner’s conviction
became final on October 5, 2009.

The proper filing of state collateral pfoceedings, however, tolls the applicable statute of

limitations. See 28 U.S.C. § 2244(d)(2); Pace v. DiGuglielmo, 544 U.S. 408, 413 (2005)

(internal citations omitted) (finding that state law determines when a petition is properly filed).
Therefore, petitioner’s state habeas corpus petition, filed on May 7,2010,? tolled the statute of
limitations until October 6, 2011, when the Supreme Court of Virginia dismissed petitioner’s
appeal of the circuit court’s denial of his habeas cbrpus petition. On Octeber 7,2011, however,:

the statute began to run again, and continued running until petitioner filed the instant petition on

July 2, 2014, for a total of 998 days. Petitioner’s 2012 federal petition, althoﬁgh raising identical

challenges to the instant petition, did not toll the statute of limitations, since § ZZ44{d) by 1(s
terms applies only to a “properly filed application for State post-conviction or collateral review.”

'See Rhines v. Weber 544 U.S. 269, 274-75 (2005) (citing Duncanv Walker, 533 U.S. 167 181-

82 (2001)) (“[T)he filing of a petmon for habeas corpus in federal court does not toll the statute

" of limitations.””). Accordingly, because the instant petition was filed more than three years after .

the expiration of the statute of limitations, the petition is time-barred.

2 In his 2012 petition, petitioner stated that he filed his state habeas corpus petition on
December 2,2009. The difference between the listed filing dates in petitioner’s 2012 petition

and the instant petition does not affect the statute of limitations analysis.
- , 2 B
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In his response, petitioner contends that he is entitled iQ cquitable tolling of the statute of
limilations. He argues that, in 2012, he failed to submit the filing fee in response to the Court’s
initial Order duc to fraud by officials at Red Onion State Prison. He states that officials there
opened his mail and removed his filing fee, thereby causing the Court to dismiss his pétition for
failure to comply. See Order for Relicf from a Judgment or Order, and A Order for an

Evidentiary Hearing (Dkt. 13), at 3-9.

" The United States Supreme Court has held that “§ 2244(d) is subject to equitable tolling

in appropriate cases.” -Holland v. Florida, 560 U.S. 631, 634 (2010). The United States Court of
Appeals for the Fourth Circuit has also held that the limitations may be -equitably tolled in
limited circumstances. See, e.g., Rouse v. Lee, 339 F.3d 238, 246 (4th Cir. 2003). Howeve_f, the
Fourth Circﬁit has held that “any resort to equity must be reserved for those instances where —
due to circumstances external to the party’s own conduct — it would be unconscionable to
enforce the limitation period ggainst the party and gross injustice would result.” Id. at 246.

‘Therefore, for equitable tolling to apply, a petitioner must establish that (1) he has been

diligently pursuing his rights, and thét (Z) some " exiraordinary CiCUmSIance,  beyomna fifs wuﬁui
and external to his own conduét, interfered with his ability to timely file his petition. Holland,
560 U.S. at 649 (quoting Pace, 544 U.S. at 418).

Petitioner’s argument doe.s not establish that he is entitled to equitable tolling. First, the
Court did not, as petitioner contends, dismiss his 2012 petition for a failure to pay the filing fee.
The Court dismissed his petition for petitioner’s failure to submit any response tb its Order.
Thus, petitioner cannot establish equitable toiling simply by stating that he could have paid the
filing fee in 2012. Paying the filing fee would not have excused his failure to respond to the

Court’s initial Order, and would not, on its own, have caused the Court to consider the merits of

3




pelitioner’s 2012 petition. In addition, petitioner has not established that he has been diligently
pursuing his rights since the dismissal of his 2012 petition. He failed to pursue his appeal of the
Court’s dismissal of his 2012 petition, and waited more than two years (o file the instant petition.
“Therefore, petitioner has not cstablished lhaﬁ he is eintitled to cquitable tolling. |

Accordingly, it is hercby

ORDERIED that this petition be and is DISMISSED, WITH PREJUDICE as baired by |
the statute of limitations; and it is further |

ORDERED that petitioner’s “Order [or Relief from a Judgmént or Order, and a Order for
an Evidentiary Hearing” (Dkt. 13), and petitioner’s Motion to Proceed in forma pauperis (Dkt. 2)
be and are DENIED, AS MOOT.

To appﬁal, the petitioner must file a written notice of appeal with the Clerk's Office
within thirty (30) days of the date of this Order. A written notice of appeal 1s a short statement
stating a desire to appeal this Order and novting the date of the Order petitioner wants to appeal:

Petitioner need not explain the grounds for appeal until so directed by the court. Petitioner must

1.1 1

[\Jie ke Keie)
vy e

also request a certificate of appealabtiity irom a TiremrsTite or dge—See 2805+
and Fed. R. App. P. 22(b). For the rcasons stated above, this Court expressly declines to issue -

such a certificate.

The Clerk is directed to send a copy of this Order to petitioner and to close this civil case.

. . ) — k )
Entered this &(D day of _ N\YOWV. 2014.
e i (A
Alexandria, Virginia , Lizm O° Grady AN

4 United States District Judge




IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA '

Alexandria Division m@gég@_

Lorenza Gerald Fercbee, Jr., )
Petitioner, )
) T ————.
\2 ) ( 1:19¢v1483 (LO/TCB)
) ’? ~ ~ 3 ~
Harold Clarke, ) 0 Se —?L\—\\\C e () 3
Respondent. ) W\ Ao ins s E \<\

MEMORANDUM OPINJON & ORDER

| Under consideration is respondent Harold Clarkc’s motion to dismiss the instant petition
for writ of habeas corpus filed by Virginia state prisoner Lorenza Ferebee. See Dkt. Nos. 14-16.
Clarke contends in the motion tﬁat the petition is successive and untimely and must, therefore, be
dxsmlssed id. Petmoner has responded by filing three motions: (1) a mouon for an evndenuary
hearing [Dkt. No..20]; (2) a motion in lxmmc [Dkt. No 21] and (3) a mol:on for Ieave ‘to

challenge the federal and state statutory laws [Dkt. No. 22). These motions are lengthy and,@j

points, d-ifﬁcx_xl_; to understand. Nevertheless, because it is clear that petitioner has not received

leave frorﬁ the United States Court of Appeals»for tf)_e Fourth Circuit before filing the instant
petition—which is indeed su‘cces',s_i've as defined by 28’U.SI.C. § 2244(b}—respondem’s motion to
dismiss must be grarited. Petitioner is advised that this finding in no way bars him from seeking
leave‘f_rom the Fqurth Circuit to ﬁ_lc in the future a new petition in mis Court.

/ L Ba'ckgro‘und

In February 2012, petitioner filed a petition for writ of habeas corpus in this Court.

See Ferebee v. Clarke, Case No. 1:12-cv-283 (LO/JFA). That petition was dismissed without
prejudice aﬁer'petitioner (1) failed to pay the required filing fee or‘app]y tovproceed in forma

pauperis and (2) failed to respond to the Court’s show cause order regarding potential procedural

]




deféults arisihg from the relevant statc habeas proceedings. See id. at Dkt. No. 7. The Fourth
Circuit later dismissed petitipner's appeal in that action. S_ég Case No. 12-6942.

In July 2014, petitione.r filed another § 2254 petition, challenging his convicﬁons——
entered in the Circuit Court for the City of Chesépcake on October 5, 2007—of use of a firearm

‘in the commission of a felony, malicious wounding, and possession of a firearm by a convicted

felon. See Ferebee v. Clarke, Case No. 1:14-cv-973 (LQ/JFA)., By Order dated November 25,
2014, the Court dismissed the petition as barred by 28 U.S.C. § 2244(d), wﬁicfl outlines the
- relevant statute of limitations for federal habeas petitions. Id. On Nox%ember 18, 2019, petitioner'
~ filed the instant pe‘tition, challenging the same convictiovne he challenged in hié July 2014
petition. See Dkt. Nos. 1, 6.

IL. Analysis

A. The Petition is Successive
Respondent asserts that petitioner’s submission is successive and that, because petitioner =

has not received prefiling authorization from the Fourth Circuit, this Court is without jurisdiction

to consider itsarguments
The Antitérrorism and Effective Death Penalty Act of 1996 ¢ AEDPA”), 28 U.S.C. §
2244(b) provxdes in relevant part

(HhA claxm presented ina second or successive habeas corpus apphcauon under section
2254 that was presented ina pnor applxcauon shall be dismissed.

(2) A claim presmted in a second or successive habeas corpus appllcatlon under section
2254 that was not presented in a prior appllcatxon shall be dismissed unless—

(A) the application shows that the claim relies on a‘new rule of constitutional law,
- made retroactive to cases on collateral review by the Supreme Court, that was
previously unavailable; or :

- (BXi) the factual predlcate for the claim could not have been dlscovered
prev1ously through the exercise of due d:lxgence and




(ii) the facts underlying the claim, if proven and viewed in the light of the
evidence as a whole, would be sufficient to establish by clear and convincing
evidence that, but for constitutional error, no reasonable factfinder would have
found the applicant guilty of the underlying offense. :

28 U.S.C. § 2244(b). Additionally, “[b]efore a second or successive application permitted by

O —
this section is filed in the district court,” no matter how compelling its claims, “the applicant

shall move in the appropriate court of appeals for an order authorizing the district court to
cbnsider. the application.” 28 U.S.C. § 2244(b)(3)(A). In the absence of preﬁling authorization,

the district court is without jurisdiction to entertain the successive petition. Evans v. Smith, 220

F.3d 306, 325 (4th Cir. 2000).
. There can be no denial of the fact that petitioner previously filed a petition for writ of

habeas corpus under 28 US.C. § 2254, See Case No..- l 14-cv-973 (LO/JFA). This point is not

- determinative, though asto the question of successiveness. Indeed the phrase second or
~ successive” does not “refe[r] to all § 2254 applications ﬁled second or.succe_sswely_m time.”

Pannetti v. _'Ou‘ar.tennan,ASSl U.S. 930, 944 (2007). Instead, a petition is successive:if it

challenges the same judgment challenged by the preceding petition and the preceding petition
was adjudicated on the mierits. See Magwood v. Patterson, 561 U S. 320 (2010) Harvey v,

Horan, 778 F. '%d 370, 379 (4th Cir. 2002) abrogated on other erounds by Skinner v, Sw1tzer 562

U.S. 521 (2011) (cmng Slack v. McDamel 529 U.S. 473, 485-89 (2000))

‘ Here, in his old petition and his new, petitioner has raised challenges to the October 5
2007 ]udgment entered against him in the Circuit Coun for the City of Chesapeake. See Dkt.

Nos. 1, 6; see also Ferebeev Clarke, Case No. 1:14-cv-973 (LO/JFA) Tt is thus abundaml)

clear that petltloner now challenges the same judgment he challenged in a previous petmon



It is equally clear that petitioner’s 2014 petition was dismissed “on the merits.” Indeed,
that petition was dismissed as barred by § 2244(d)’s one-year statute of limitations. See Case

No. 1:14-cv-973 (LO/JFA), Dkt. No. 14, Federal clourts nationwide agree that that the dismissal

of a habeas petition on time-bar grounds constitu.tes a dismissal “on the merits.” See. e.g., In re
Rains, 659 F.3d 1274, 1275 (10th Cir. 2011) (“The dismissal of ... [petitioner’s] first habeas
petition as time-barred was a decision on the merits, and any later hébeas petition challenging the -
‘same conviction is second or successive and is subject td the AEDPA requirements.”); In re

& Flowers, 595 F.3d 204, 205 (5th Cir. 2009) (ﬁndiﬁg that first § 2254 p,etlition dismissed as time-
barfed renders subseqﬁent petilion raising same claims “second or successive’); McNabb v.
Yates, ’576 F.3d 1028, 1030 (9th Cir. 2009) (“We hold that the dismissal of a habeas petition as
untimely constitutes a diéposition on the mf:rits and that a further petition chal]énging the same
cénvic'tion would be,‘sécond or sucééssive’ for purposes of 28 U.S.C. §' 2244(b).”); Villanueva

—

v. United States, 346 F.3d 55, 61 (2d Cir. 2003) (holding “that a habeas or § 2255 petition that is

properly dismissed as time-barred under AEDPA constitutes an adjudication on the merits for

sué’ce’ss‘ive purposef"); Altman v. Benik, 337 F.3d 764, 766 (/th Cir. 2003) (linding Trsmssalof
initial § 2254 petitioﬁ as untimely renders subsequeﬁt § 2254 petition “second or successiye"
pursuast to 28 U.S.C. § 2244(6)(3)).. -

In an apparent attempt to a\)oid 'a finding that his submission is a successive habeas
petition, petitioner has titled his filing as a “Motion to sef aside and vacate a multiplicity of
judgments.” Id. Although his filings are difficult to understand, in them, petitibner makes
pagsing references to Rule 6d(b) of the Federal Rules of Civil Procedure. Due to 28 U».S.C. §
w s statutory proh_ibition against the ﬁiing of second or successive habeas petitions,

however, the United States Supreme Court has “firmly reined in” the availability of Rule 60(b) to



a prisoner who seeks to reopen a final judgment issued in his federal habeas proceedings. Moscs

v. Joyner, 815 F.3d 163, 168 (4th Cir. 2016). In Gonzalez v. Crosby, 545 U.S. 524 (2005), the
Supreme Court considered the question of whether a habeas petitioner could ever invoke Rule
60(b) without running afoul pfthe statutory limitations on the filing of second and successive
habeas petitions in § 2244. The Court held that Rule 60(b) had a “valid role to.play in habeas
cascs,” but it alsd made glear that this role is a narrow one. Gonzalez,A 545 U.S. at 534. Indeed,
Rule 60(b) motions that do not rély on new rules of constitutional law or newly discovered facts, -
“although !abeled [] Rule 60(b) motion[s], [are] in substance [] successive habeas petition[s] and
should be treated accordingly.” Id. at 531. This Court fails to identify any instances in which
'petitioner raises newly-made rules of constitutional .la.w or articulates facts unavailable to him at
the time of his initial pet'iti,on.'. This subrhission is thlerefore properly construed as a petition for
writ of habéas corpus. |

e

In light of the above, pursuant to § 2244(b) and relevant Supreme Court authority

interpreting that statute, petitioner's newly-filed petition is “second or successive” as defined by

AEI-)PA. ‘Because petitioner has not provided (and this Court cannot locate) a'preﬁlvmg
authorization from the United States Court of Appeals for the Fourth Circuit, this Court lacks

jurisdiction to consider the petition. See 28 U.S.C.§ 2244(b)(3)(A) (“Before a second or

successive application permitted by this section is filed in the district court, the applicant shall

move in the appropriate ¢ourt of appeals for an order authorizing the district court to consider the

! For this same reason, the newly-filed petition does not satisfy § 2244(b)(2)’s release valve,
which allows consideration of claims invoking newly-made rules of constitutional law or facts
unavailable to the petitioner at the time of filing of the first petition. '

Similarly, the fact that petitioner’s c]_a_ims do not invoke new rules of constitutional law ora -
factual predicate that could not previously have been discovered render an evidentiary hearing
unnecessary in this matter. See 28 U.S.C. § 2244(e)(2).

SE $ COTERL)
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application.”) (emphasis added); Jones v. Braxton, 392 F.3d 683, 686 (4th Cir. 2004) (no
successive habeas petition may be filed without prior authorization from a Circuit Court of
Appeals).

B. The Petition is Untimely

The Court finds in the alternative that this petition is untimely and must be dismissed.
l:ndccd, petitioner was convicted in 2007 and had completed his direct appeal and state habeas-
- proceedings by 2012. See Record Nos. 081651; CL09-3407. He filed two federal petitions—
one in 2012 and another in 2014-—raising the same or similar arguments that he raised in the
instant petition. His passing references to his institution’s law Iibfary’s inadequacy and obstacles
associated with the institutional mai'lroom are too vague to explain or justify why he has allowed
five years to elapse between his most recent petitions. Unfortunately, this unexplained deléy

_ dooms petitioner’s hope of salvaging his petition through equitable tolling. Indeéd, “equity aids"

the v‘igi[aht and not those who slumber on their rights.” Kansas v. Colorado, 514 U.S. 673, 687

(1995). Nor has petitioner supported with “new reliable evidence” his claim of actual innocence,

rendering hat ground—another on Which pelilioner's UnTiMeNness could Ve beem Torgtverr—

unavailable. See Schiup v. Delo, 5 13 U.S. 298, 324 (1995) (“To be credible, [a claim of actual

innocence] requires-petitioner to support his allegations of constitutional erfér with new reliable
evidence—whether it be exculpatory scientific evidence, trustworthy eyewitnéss accounts, or
critical physical eviderice—that was not presented at trial.”);
111. ancldsion
For the reasons stated ébove, it is hereby
ORDERED that respondent’s motion to dismiss [Dkt. No. 14] be and is GRANTED; and

it is further



ORDER]ED that the petition be and is DISM]SSIED'\\"I'I"H PREJUDICE as successive
and untimely; and it is further |

ORDERED tha petitioner’s motion for an cvidentiary hc.aring [Dkt. No. 20] be and i
DIZNIED as unnccessary: and it is further

ORDERED that petitioner’s motions in limine [Dkt. No 21] and to “challenge the federal

and state statutory law(s)” [Dkt. No. 22] be and-are DENIED as moot.

To appeal this decision. petitioner must file a written notice of appeal with the Clerk”s
Office within thirty (30) days of thé date of this Ql'clel'. Sce Fed. R. App. P. 4(a). A written
notice of appeéal is a short stalcmeni indicating a desire to appeal and ihcluding the date of the
Order the petitioner wishes to.appeal., Failure to. file a timely notice of ap‘peal waives the right to
appeal this decision. Petitioncr afso must obtain a certificate of appealability (“COA™) from a
See 2Sv U.S.C. § 2233(c)(1): Fed. R. App. P. 22(b). The Court expressly

LLs

circuit justice or judge.

declines to issue a COA for the reasons explained above.

The Clerk is dirceted to (1) $end copies of this Memorandum Opinion & Order to

- petitioner and to counsel of record for respondent and to (2) close this civil case.

Entered this 2\ ﬁLda_\-‘ of D el 2020.

Alexandria, Virginia

Js) \SER
™~

Lizin O'Grady
United States District Judge
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