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Rehearing or the disposition of 
~ same. 
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1N THE 

APPELLATE COURT OF ILLINOIS 

FIFTH DISTRICT 

THE PEOPLE OF TIC STATE OF ILLINOIS, 

Plaintiff-Appellee, 

v. 

GEORGE E. LACEY, 

Defendant-Appellant. 

NSTICE CATES delivered the judgment of the court. 
Justices Welch and Vaughan concurred in the judgment, 

NOTICE 

This order was filed under 

Supreme Court Rule 23 and is 

not precedent except in the 

limked dreumstances allowed 

under Rule 23(ej(7). 

Appeal from the 
Circuit Court of 
Madison County. 

No. 20-CF-29G9 

Honorable 
Kyle A. Napp, 
Judge, presiding. 

¶ 1 Held The defendant's counsel did not provide ineffective assistance by failing to request 
severance of the charges. 

¶ 2 The defendant, George E. Lacey, was convicted of first degree murder and unlawful 

possession of weapons by a felon after a jury trial. The defendant appeals the convictions based 

on an ineffective assistaaice of counsel claim where trial counsel failed to sever the charge of 

unlawful possession of weapons by a felon from the remaining counts. For the following reasons, 

we affirm the judgment of the circuit court. 

¶3 I.BACKGROUND 

¶ 4 On the averring of November 19, ?020, Lauren Swearingen was in her aparhvent, ~~vashing 

dishes, v~~hen two men forced their way inside by kicking in the back door. One man approached 

Lauren and held her down against the floor. The other man confronted Lauren's boyfriend, Dorian 
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Woods, who was coming down the staircase from upstairs. Darian was fatally shot in the chest as 

he descended, and fell on the stairs, sliding to the floor. The men then took thousands of dollars 

and cannabis from the apartment and fled. 

¶ 5 On November 24, 2020, the defendant was charged by information urith four counts of first 

degree murder (720 ILCS 5/9-1(a) (West 2020)), one count of home invasion (720 ILCS 5/19- 

6(a)(5) (West 2020)), one count of armed robbery {720 ILCS 5/18-2(a){4) (West 2020)), and one 

count of unlawful possession of weapons by a felon (720 ILCS 5/24-1.1(a) (West 2020)). The 

defendant's arrest warrant was issued on November 30, 2020. 

¶ 6 The State filed a notice of intent to introduce certified copies of the defendant's prior armed 

robbery conviction. The defendant had been convicted of armed robbery on September 1, 2015. 

See People v. Lacey, No. 13-CF-295 (Cir. Ct. St. Clair County). The defense filed a motion 

in Irmineto preclude the use of the prior conviction for irupeachment of credibility of the defendant 

and argued that the defendants prior conviction was prejudicial and had no bearing on credibility. 

¶ 7 The circuit court held a pretrial conference and addressed the defendant's motion in limme 

to preclude the use of the defendant's prior conviction. The defense argued that the defendant wa,~ 

on trial for armed robbery and that the prior conviction for armed robbery would be used as 

propensity evidence. The State argued that the use of the defendant's prior conviction for armed 

robbery would be used for impeachment purposes if the defendant testified. Additionally, the State 

argued that it was obligated to present evidence of the prior charge because it was an element of 

the State's case where the defendant was charged as a felon in possession of a weapon. During the 

motion hearing, the circuit court questioned defense counsel about whether he was going to include 

the unlawful possession of a weapon by a felon charge in the trial. Defense counsel indicated that 



he would defend the charge at trial and stipulated to the fact that the defendant was a convicted 

felon, without mentioning the underlying armed robbery offense. 

¶ 8 The circuit court de~aied the defendant's motion in limine, allowing the State to introduce 

th.e defendant's armed robbery con~riction for impeachment purposes if the defendant testified. If 

the defendant did not testify, the circuit court allowed the defendant to stipulate that he was a 

convicted felon, and the jury would not have knowledge of his prior armed robbery conviction. 

¶ 9 On October 12, 2021, the trial began with jury selection. During jury selection, the circuit 

court addressed the parties outside of the presence of the jury panel regarding the unlawful 

possession of weapons by a felon count. The circuit court again inquired whether defense counsel 

wanted to proceed with the inclusion of that count at trial and defense counsel confirmed his 

position with the circuit court. The circuit court reiterated that the defendant was stipulating that 

he was a felon, and the jurors would not be informed of the nature of the prior conviction. The 

circuit court also reiterated that the defendant's prior armed robbery conviction would be allowed 

only for impeachment purposes. 

¶ 10 The following day, after the jury was selected, the State presented its opening statement. 

The defense declined to present an opening statement prior to the presentation of the State's case. 

The State then called Officer Ben Koertge as its first witness. Officer I~oertge was dispatched to 

the victim's residence on the evening of November 19, 2020, and secured the crime scene. Several 

photographs were taken of the outside of the apartment building, the deceased, and the interior of 

the apartment. The photographs were identified by the officer and admitted as evidence. 

¶ 11 Lauren Swearingen testif ed that she lived with her boyfriend, Darian Woods, in 

Collinsville, Illinois. Darian sold cannabis out of their home. Lauren and Darian used Percocet and 

fent~nyl. Their apartment had a "Ring door camera" that was acCivated by motion. 
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¶ 12 On t1~e evening of November 19, 2020, Lauren and Darian were at home in their apartment, 

located on the ground floor of a residence. Lauren testified that she was washing dishes when she 

heard a loud noise. She turned around to see that her back door had been kicked in and two men 

entered her home. A man wearing a "covid mask" and dark clothing came towards her. Lauren 

threw her hands up and cowered down. The man put his hands around her neck and his knee into 

her back, holding her onto the kitchen floor, as she faced. her refi-igerator. The second man was 

wearing a white shirt and had "something red around his face." Lauren was able to determine that 

the men were Black, but she never saw their facial features, which were covered. 

¶ 13 Lauren testified that the man in the white shirt "bolt[ed] up the stairs." She heard Darian 

rnn~g downstairs at the same time. Lauren testified that there was a "half of a second of just 

scuffling and then a pop." A gunshot. Lauren saw Darian slide down the stairs headfirst, struggling 

to breathe. The man in the white and red was searching the second floor of the apartment and 

yelled "where's the money." T'he man that had pinned Lauren to the ground grabbed Lauren by 

the neck. and directed her upstairs. Lauren had to step over Darian's body to ~~alk up the stairs. 

Once she reached the second floor, the man released his hold while Lauren walked towards where 

Darian kept the money in a laundry basket. 

¶ 14 After Lauren located the money, the man in the white shirt grabbed what Lauren estimated 

was seven to ten thousand dollars from the laundry basket. This man also took a duffle bag 

containing cannabis and a blue bag of cannabis. Both bags were located in the upstairs bedroom 

closet. Lauren testified that she kept her eyes focused to the side, told the rnen that she had nol 

seen them, and begged their not to hurt her. The man that had pinned her to the ground in the 

kitchen directed Lauren into a bedroom closet, told her not to move or say anything, and he closed 
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the closet door. Lauren heard their footsteps as they went downstairs. She called 911 from the 

closet. 

¶ l 5 When emergency medical services arrived, ]~arian no longer had a pulse. Lauren testified 

that she provided the police with videos from her security camera system. Two video clips from 

the security footage were published to the jury. Lauren idenrified the men on the videos as the 

same men that were in her aparkment. Their faces were covered in the videos. The second video 

clip depicted the man in the white and red grabbing the outside security camera. Lauren identified 

that he had a gun in his pocket while he dismantled the camera. 

¶ 16 During cross-examination, Lauren testified that Darian sold marijuana out of their 

apartment. Lauren was not familiar with everyone that came to the apartment. Darian also used 

fentanyl and sometirues his drug dealers would come to their apartment. Lauren knew of four 

additional times that Darian had been robbed. Lauren additionally testified that she did not 

recognize the defendant. Lauren clarified that the man in the white and red could have been the 

defendant, as he had the same build. Lauren admitted, however, that she was unable to identify the 

intruders because their facial features were covered. 

¶ 17 Detective Kyle Graham testified to obtaining security footage ftam a business in 

Collinsville, Illinois, near the victims' apartment. Between 7:20 p.m. and 7:25 p.m. on November 

19, 2020, a truck with a "fast blinking blinker" paused near where the incident occurred. The same 

truck was shov~m leaving the area when the 911 call was made by Lauren. Graham additionally 

obtained video footage from a gas station that had a side view of the color, make, and model of 

the truck. The information on the truck was sent to local lave enforcement agencies as a vehicle of 

interest. 
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¶ 18 Michelle Werner testified to a Facebook Live video dated July 2'2, 2020. The defendant 

was on the video wearing shoes that appeared to be similar to tt~e shoes shown in the video from 

the crime scene. A clip of the video was published to the jury and introduced into evidence. 

¶ 19 Adisa Srnith, the owner of the blue truck identified by law enforcement, also testified. 

Smith was 28 years old, and he attended the same high school as the defendant. Smith viewed the 

Facebook video and confirn~ed tUat the defendant was in the video. 

~( 20 Smith testified to the events that occurred on November 19, 2020. Earlier in the day, Smith 

had contacted Matthew Drake, his friend and mechanic. Drake was drinking with the defendant 

and Demandrell Davis. Smith joined and they drank together for several hours. During that time, 

they did not discuss or plan any crimes. Smith testified that he noticed the defendant was carrying 

a gun. 

¶ 21 Smith indicated that the defendant had offered Smith $ 50 for a ride. Smith agreed and drove 

the defendant and Davis to Ca]]insville, Il]inois. The defendaz►t directed Smith to drop the 

defendant and Davis off at an apartment building and to back in his truck to park.. Smith terrified 

the defendants instruction seemed "a little weird." After the defendant and Davis exited the truck, 

Smith drove to the next intersection to turn around and then. returned to the aparnnent complex to 

pick up the defendant and Davis. Smith waited approximately three to five minutes for the 

defendant and Davis. When the two men returned to the truck, they appeared "very nervous" and 

had a reusable shopping bag that "smelled like all weed." 

¶ 22 Sinith testified that the defendant directed Smith to a gas station in St. Louis, Missouri. 

When they crossed the I-70 bridge, the defendant ̀ wrapped something up and threw it in the river." 

The defendant additionally told Smith and Davis that "if word got back that I [Smith] brought him 

to this apartment, he was gonna kill both of us." 
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¶ 23 Smith was shown a video taken from the gas station and he confirnied that the video 

depicted. his truck pulling into the gas station. Smith testified that be went inside the gas station 

while the defendant and Davis remained in the truck. The defendant sat in the passenger seat and 

wore along-sleeved white shirt. The ~rideo did not clearly depict the passengers that remained in 

the truck. The gas station videos were published and admitted into evidence. Smith testified that 

after he left the gas station, he drove the defendant and Dais back to Davis's house. The defendant 

gave Smith $50 and cannabis for the ride. 

¶ 24 Four days after the incident, Smitls was pulled over by the St. Clair County Sheriff's 

Department. Smith was arrested and his truck was towed. Smith testified that he ~~as interviewed 

by the police on November 23, 2020. During the interview, Smith provided the police with a 

physical description of the defendant. 

¶ 25 Smith admitted that he had lied to the police during his first interview. Smith told the police 

that he had rented his truck to the defendant for the night and Smith was not involved with what 

had happened. Smith additionally told the police that the defendant's cousin was involved, and not 

Davis, but that was not true. Smith was charged with accessory to murder, home invasion, and 

robbery, Smith pleaded guilty to armed robbery and the State agreed to recommend a sentence of 

10 years in the Illinois Department of Corrections. Smith testified that he had lied to the police 

because he did not want to get in trouble. Smith additionally testified that he was telling the truth 

in court and that he bad received a deal to serve 10 years in prison for the armed robbery conviction. 

¶ 26 An expert in forensic pathology performed Darian Woods's autopsy and testified that the 

cause of death was a gunshot wound of the c}~est. The manner of death was homicide, Darian had 

abrasions on his head consistent with being struck with a firearm or fist. Darin had no injuries to 

leis hands, or signs of Darian striking anyone. The soot found around the bullet wound 
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demonstrated that Darian was sho# at close range, within a foot. The gun could have loosely 

touched Darian's body when fired. The gunshot wound tracked through the upper part of the 

sternum, through the left upper lobe of the lung, through the aorta, and through the spine. Darian 

experienced instantaneous paralysis and because the bullet traaasected the aorta, Darian would have 

died within minutes of the injury. A bullet was recovered from Darian's body. 

¶ 27 Detective Michael Hentze was a crime scene investigator with the Illinois State Police. 

Detective Hentze testified that he found a "Ring doarbell camera" in a recycling bin outside of the 

aparCment complex. He photographed the camera, and the camera was collected and taken to the 

crime lab. Detective Hentze took additional photographs of the crime scene and collected a fired 

cartridge case as evidence. Drug paraphernalia was found in the apartment, but no firearms or 

ammunition were recovered. Detective Hentze additionally collected the bullet obtained during 

the autopsy. He was also involved with the search of Smith's blue truck. During the search of the 

truck, an Illinois Link card with the name Demandrell Davis was recovered. Detective Hentze dit~ 

not recover any items belonging to the defendant fxom the apartment or from the truck. 

¶ 28 Officer Nicole Dwyer with the Collinsville Police DepaRment testified that she booked 

and fin~;erprin#ed the defendant. The defendants fingerprint samples were sent to the crime tab 

for a comparison. 

¶ 29 Melissa Gamboe, with the Illinois State Police forensic science lab, testified to exanvning 

the "Ring doorbell camera." A latent fingerprint was found on the camera. She compared the 

collected fingerprint to the sample received from the defendant and concluded that the latent print 

an the "Ring doorbell camera" was made by the defendant. Gamboe testified that she was not able 

to determine ~~llen the fingerprint was made, "but the likelihood of them staying on a doorbell that 

is outside decreases each day because of the environmental conditions." 



¶ 30 Angela Horn with the Metro East Forensic Science Laboratory in Belleville, Illinois, 

testified that she analyzed the recovered bullet from Daiian's body and the bullet casing from the 

crime scene. Horn was unable to determine what type of firearm fired the bullet as the firearm was 

not recovered. The recovered cartridge case was a .40-caliber, possibly l0-millimeter, and was 

marked Smith and Wesson. The State rested. after Horn testified. 

¶ 31 The defense presented a motion for a directed verdict. The circuit court denied the motion 

for a directed verdict. The defendant did not testify on his own behalf and the defense did not 

present any additional evidence. 

¶ 32 During closing argument, the State argued that the defendant committed first degree 

murder, where he put a gun to Darian Woods's chest and pulled the trigger at close range. 

Additionally, the defendant knowingly possessed a firearm and he bad admitted to having been 

convicted of a previous felony. The State played the video from the security camera and a~•gued 

that the video was of the defendant with a gun in his front right pocket. T.he State's closing 

argument also included that the defendant left his fingerprint on the security camera. 

¶ 33 The defense argued that the evidemce presented did nat place the defendant at the crime 

scene. He argued that Adisa Smith was the only witness that testified that tl~e defendant was present 

at Darian Woods's apartment, and his testimony was not believable. The forensic scientist was 

unable to determine how long the fingerprint was on the camera. Darian Woods sold cannabis out 

of his apartment and purchased fentanyl. Lauren Swearingen did not know everyone that had been 

to the apartment to meet with Darian. The defense insinuated that the defendant could have been 

at the apartment to purcha$e cannabis or sell fentanyl prior to the night of the incident and left his 

fingerprint on the "Ring doorbell camera" on a different occasion. 
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¶ 34 While the jury ~~as deliberating, they sent a note to the circuit court which staffed, "the 

jurors are currently 10-2 that [the defendant] was at the Scene. We have come to a standstill. The 

two against say there isn't enough evidence to say he was there, fingerprint is not enough." The 

circuit court then sent the jurors home for the evening at approximately 8:30 p.m. 

¶ 35 The jurors continued deliberation the following morning. The jurors sent a note to the 

circuit court that stated, "1) What was the felony charge in ?015?" and "2) Transcript of Adisa 

Smith's testimony." For the first question, the circuit court responded. that the jurors had receii~ed 

all of the evidence in this case. For the second question, the circuit court instruc#ed the jury tha# 

they should rely on their recollection of the testimony. 

¶ 36 The jurors subsequently submitted a third note which stated, "what happens if we agree on 

2 counts, but are hung on the rema.inder?" The circuit court noted that the jurors had deliberated 

longer than the presentation of evidence in the case. The jurors were provided lunch and continued 

to deliberate. The jurors subsequently submitted a final note to the circuit court which stated, "We 

have come to an agreement on two of the charges and we are hung on the last three and do not feel. 

anything will change." When the circuit court read the note, the court clarified with counsel that 

there were four felony charges and a question posed to die jury on whetY►er the defendant had 

discharged the firearm. There were five issues that the jury had to decide. They had evidently 

reached an agreement on two of the issues, The circuit court did not believe further deliberations 

would be productive, and the jurors returned to the courtroom. The jurors found the defendant 

guilty of first degree murder and unlawful possession of weapons by a felon. The court declared a 

nnistrial as to ~;he charges of home invasion and armed robbery. 

¶ 37 The defense filed a posttrial motion for a new trial which was denied by ttie circuit court. 

On January 27, 2022, the defendant was sentenced to consecutive sentences of 45 years for the 
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charge of first degree murder and 7 years for the charge of unlawful possession of weapons by a 

felon. This appeal followed. 

¶ 38 II. ANALYSIS 

¶ 39 ~n appeal, the defendant argues that defense counsel rendered ineffective assistance of 

counsel for failing to sever the unlawful possession of weapons charge from the remaining felony 

counts. The defendant claims that the evidence of a prior conviction improperly influenced. the 

jury in finding the defendant guilty of murder. 

¶ 40 Criminal defendants have a constitutional right to effective assistance of counsel. People 

v. Hale, X013 IL 113140, ¶ 15. Claims of ineffective assistance of counsel are governed by a tu~o- 

pronged test. established in Strickland v. Washington, 466 U.S. 668 (1984). Under Strickland, to 

establish a claim of ineffective assistance of counsel, the defendant must show that (1) counsePs 

performance was deficient, and (2) the deficient performance resulted in prejudice. People v, 

T-Tughes, 20l 2 IL 1 l 28l 7, ¶ 44. Where an ineffective assistance of counsel claim has not been 

raised before the circuit court, our review is de noVo. People v. Lo#~on, 2015 IL App (2d) 130135, 

¶ 24. 

¶ 41 To establish. deficient performance of counsel, the defendant must overcome the strong 

presumption that defense counsel's actions were the product of sound trial strategy and not 

incompetence. Aeople v. Tucker, 2017 IL App (5th) 130576, ¶ 26. Representation ~~vill not be 

considered ineffective based on mistakes in trial strategy or judgment alone as a defendant is 

entitled to "competent:, not perfect, representation." Tucker, 2017 IL App (5th) 130576, ¶ 26. "In 

establishing the prejudice prong, the defendant must show that. there is a reasonable probability 

that, but for his attorney's deficient perfonnanc+e, the result of the proceedings would have been 

different." Tucker, 2017 IL App (5th) 130576, ¶ 2b. If we find that the defendant failed to satisf~~ 
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the first prong of Stricklarlc~ we need not consider the second prong of whether the deficient 

performance resulted in prejudice. People v. Torres, 228 Ill. 2d 382, 395 (2008). 

¶ 42 Generally, charges arising out of the same incident maybe tried together {725 ILCS 5/114- 

7 {West 2020), unless it appears that the defendant will be prejudiced thereby (725 ILCS 5/114- 

8(a) (West 2022)). The circuit court has broad discrerion in its decision to grant or deny a motion 

to sever. People v. Fleming, 2014 IL App (1st) 113004, ¶ 38. 

¶ 43 The defendant relies on People v. Edwards, 63 Ill. 2d 134 (1976), in support of his claim 

that the circuit court would have granted a motion to sever had defense counsel filed the motion. 

In Edwards, the Illinois Supreme Court found that "the joinder of the armed robbery and the 

felonious unlawful use of a weapon charges created such a strong possibility that the defendant 

would be prejudiced in his defense of the armed robbery charge that it was an abuse of the trial 

court's discretion to deny a severance." Edwards, 63 Ill. 2d at 140. The Edwardscase was specific 

to whether the circuit court erred in denying a severance; ineffective assistance of counsel was not 

at issue. Edwards, 63 Ill. 2d at 138. 

¶ 44 The defendant recognizes that an attorney's performance will not be found deficient if it 

was based upon sound trial strategy. Strickland, 466 U.S. at 689. "Generally, a defense decision 

not to seek a severance, although it may prove unwise in hindsight, is regarded as a matter of trial 

strategy." People v. Poole, 2012 IL App (4th) 101017, ~( 10. The defendant argues that where the 

trial strategy is unsound the defense counsel's performance will be found deficient. See People v. 

McMillru, 352 Ill. App. 3d 336, 346-47 (2004). The trial strategy presumption is overcome "where 

no reasonably effective criminal defense attorney, confronting trial's circumstances, would engage 

in sunilar conduct." McMillin, 352 Ill. App. 3d at 344. 
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¶ 45 Illinois law recognizes that when deciding whether to seek a severance, trial counsel may 

choose an "all or nothing" trial strategy, where the defendant is acquitted or convicted of all 

charges in a single proceeding. People v. Fields, 20l 7 IL App (l st) l l 0311-B, ¶ 28. "The mere 

fact that an `all-or-nothing' strategy proved unsuccessful does not mean counsel performed 

unreasonably and rendered ineffective assistance." Fields, 2017 IL App (1st) 110311-B, ¶ 28. A 

defendant may be disadvantaged by severing a case where an evidentiary deficiency in the first 

case could potentially be cured in the second case. Poole, 201? IL App {4th) 101017, ¶ 10. We 

also consider that " ̀ [p)erhaps trial counsel felt that it made sense to try for an acquittal of both 

counts in one proceeding, thinking that the impact of the additional conviction would not be 

significant.' " Poo1e, 2012 IL App (4th) 101017, ¶ 10 (quoting People v. Gapskr; 283 Ill. App. 3d 

937, 943 (1996)). 

¶ 46 Defense counsel addressed the defendant's prior armed robbery conviction during the 

hearing on his motion in limine to prohibit the use of the conviction if the defendant testified. The 

circuit court denied the motion and the defendant's conviction of armed robbery would have been 

admissible only if the defendant terrified. During the motion hearing, the circuit court additionally 

addressed whether the unlawful possession of a weapon by a felon charge would be included at 

trial. The defense did not seek to sever the charge and sought to minimize the prejudice of the prior 

conviction by stipulating that the defendant was a convicted felon without informing the jury that 

the defendant had a prior armed robbery conviction. The circuit court addressed. this issue again 

during jury selection. Defense counsel confirmed that he wished io proceed by stipulating that the 

defendant had a prior conviction. 'i"he defense counsel's decision to stipulate to the prior felony 

indicates that the decision not seek a severance of the felony claims was a matter of trial strategy. 
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¶ 47 The defense employed an "all-or-nothing" trial strategy while presenting a theory that there 

was insufficient evidence to place the defendant at the crime scene during the time of the murder. 

E~ridence demonstrated that the victim sold drugs to numerous people at his apartment and abused 

fentanyl. Defense counsel argued that the expert witness could not determine a date for the 

defendant's fingerprint; the defendant may have left his fingerprint at the apartment at an earlier 

time; and, insinuated that the defendant may have purchased drugs from the victim in the past. 

Perhaps defense counsel considered that it made sense to try for an acquittal of all counts in one 

proceeding where the impact of an unknown prior conviction may not be significant considering 

that the defendant's fingerprint was found at a location associated with illegal drug activity. 

¶ 48 Accordingly, the defendant has failed to overcome the strong presumption that defense 

counsel's decision to not pursue a motion to sever was a matter of sound trial strategy. Thus, we 

conclude that the defendant did not receive ineffective assistance of counsel where counsel's 

performance was not deficient, and we need not consider whether defendant was prejudiced. 

¶ 49 III. CONCLUSION 

¶ 50 For the reasons stated above, we conclude that the defendant did not receive ineffective 

assistance of counsel and affirm his conviction and sentence. 

¶ 51 Affn~rned. 
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NATURE OF THE CASE 

George E. Lacey was convicted of first degree murder and unlawful possession 

of a weapon by a felon after a jury trial and was sentenced to 52 years in the 

Department of Corrections and 3 years of mandatory supervised release. 

This is a direct appeal from the judgment of the court below. No issue is 

raised challenging the charging instrument. 

ISSUE PRESENTED FOR REVIEW 

Whether trial counsel was ineffective for failing to sever the unlawful 

possession of a weapon charge, because the evidence necessary to prove that charge 

prejudiced the jury against Mr. Lacey on the remaining counts: 

JURISDICTION 

George E. Lacey appeals from a final j udgment of convici;ion in a criminal 

case. He was sentenced on January 27, 2022. (C.16) Notice of appeal was timely 

filed on January 31, 2022. (C.17) Jurisdiction therefore lies in this Court pursuant 

to Article VI, Section 6, of the Illinois Constitution, and Supreme Court Rules 

603 and 60G. 
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STATEMENT OF FACTS 

Mr. George Lacey was charged by information with four counts of first degree 

murder, and one count each of home invasion, armed robbery, and unlawful 

possession of'a weapon by a felon ("UPWF') on l~ovember 24, 2020, for the alleged 

robbery, home invasion, and murder of Darian Woods on November 19, 2020. (C.18- 

19) Mr. Lacey was convicted of one count of first degree murder and one count 

of UPWF on October l~, 2021. (C.13-14) 

Jury Trial 

Lauren Swearingen s Testimony 

Swearingen testified that she knew the decedent, Darian Woods, for about 

three years, they started dating about a month after they met, and they moved 

in together about a month after that. (R.2$0-281) She also testified that she and 

Woods would use drugs together. (8..285) Swearingen explained that people would 

regularly come to the apartment to buy marijuana from Woods, that she knew 

most of their names but did not know them personally, and would recognize them 

if she saw them. (R.285-286) 

Swearingen installed security cameras on the front door and back doors. 

(8..288) Swearingen testified that she did not know Mr. Lacey before the robbery, 

he never had permission or reason to touch the camera, she never saw video of 

him touching tie camera before the incident, and that he never had permission 

to come into the apartment. (8.291-292) 

Swearingen had used some sort of unidentified drugs approximately five 

hours prior to the incident, but the drugs didn't affect her ability to remember. 
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(8,.292-293) While Swearingen was cleaning some dishes, the back door of the 

apartment was kicked in and two men came into the apartment. (8..293-294) The 

first man she saw wore dark clothing and a Covid mask. (8.294) She testified that 

"immediately I knew what was happening" and she put her hands in the air. (8,294) 

The first man she saw put his hands around her neck and his knees on her back, 

did not say anything to her, and put his weight on her. (8.294) She only saw that 

the second person was wearing a white shirt and had something red on his face, 

and was moving up the stairs of the apartment. (8.294-295) She could not see 

any of their faces, but could tell from seeing their hands that the two men were 

black. (8,.295) 

She heard the second man move up the stairs, heard Woods coming down 

the stairs, and then heard a gunshot. (8.295-296) When she turned her head toward 

the stairs, Swearingen saw Woods sliding down headfirst and heard him struggling 

to breathe. (8,.296) The man upstairs yelled down asking where the money was, 

and the man holding her walked her up the si;airs. (8..297-298) She showed the 

two men the laundry basket where Woods saved money from his marijuana sales. 

(8298-299) While she was showing the two men where the money was, Swearingen 

felt what she believed to be a gun press into her back. (R.298-299) Swearingen 

testified that she kept her vision to the sides of the room and repeatedly told the 

men that she never saw them. {R.299-300) After the man in the white shirt= grabbed 

the money, he said the two men had to get to the car and he ran downstairs. (R.300) 

After the man in the white shirt left, the man in the dark shirt told her to get 

in the upstairs closet, not to move or speak, and he Shut the closet door. (8.302) 
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Swearingen waited a few seconds before calling 911. (8.303) 

Swearingen let police in and pulled up the camera footage on her phone 

within two minutes of their arrival, (8.306) Sr~rearingen did not remember anything 

about the shoes or facial hair of the man in the white shirt. (8,.312) Swearingen 

also testified that the video shows that the man in the white shirt has a gun in 

his right pocket. (R.312) 

Swearingen testified that Woods would usually go meet someone to purchase 

Fentanyl, "but on rare occasions, it was a select two people that would come to 

us: ' (R,.315) Swearingen also confirmed that Woods had been robbed at least four 

times, at least one of which was at the same apartment. (8.315-316) Swearingen 

testified that she did not get a good look at either of the men who entered the 

apartment other than their clothing, that it was fair to say she could not identify 

those people, and that she had never seen George Lacey except during court 

appearances. (8.318-319) 

Adisa Smith's Testimony 

Smith testified that he knew Mr. Lacey from high school and through mutual 

friends. (8,.362-363) Smith and Lacey bumped into each other occasionally at Srr~th's 

job. {R.363) Smith testified that he knows Demandrell Davis, Mr. Lacey's uncle, 

through his mechanic. (R.364) 

Smith testified that he went to see his mechanic on November 19, 2020, 

about issues he was having with his truck. (8.366) The mechanic gave Smith 

directions to Davis' house in Belleville, because he was there drinking and hanging 

out. (8,.366) Smith said that his mechanic was too drunk to help him when he 
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arrived, so he went to the liquor store down the street, grabbed a bottle, and came 

back to drink with everyone there. (8..367-368) Smith was there for approximately 

four hours, and said there was no conversation about any crimes happening later 

on. (R.368) 

Smith testified that his mechanic left with his nephew, and that Mr. Lacey 

asked Smith for a ride as he was leaving. (8,.369-370) According to Smith, Mr. Lacey 

offered $50 for the ride, and said he was going tc~ Collinsville to pick up marij uana. 

(8..370) Smith said that Davis rode with them, and there was not much conversation 

except for Mr. Lacey's directions that eventually led to the Catsup Bottle in 

Collinsville. (8..370-371) 

Smith said they pulled into a neighborhood around 7 or 8 pm. (8..372) Smith 

testified that he pulled up to a set of apartment buildings that Mr, Lacey ported 

at, but Mr. Lacey told him to go past the buildings and make a u-turn to come 

to a specific spot. (8.372-373) Smith testified that Mr. Lacey gave him specific 

instructions to back into a spot, and that the instructions "seem [ed] a lii;tle weird" 

to him. (R.374) 

Smith said he only waited between three and five minutes before Mr. Lacey 

and Davis returned. (8..375-376) Smith testified that Mr. Lacey was holding a 

reusable shopping bag that smelled like marijuana. (8.376) Mr. Lacey told Smith 

to go St. Louis, which he did by way of the I-70 bridge. (R.37~) Smith testified 

that Mr. Lacey wrapped something and threw it in the river as they passed over 

the bridge, but Smith never saw what it was. (R..37'~ Smith testified that Mr. Lacey 

told him that if word got back that Smith drove 11Zr. Lacey to that apartment, 
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he would kill both Davis and Smith. (8.378) 

When the three arrived in St. Louis, Smith went to a gas station. (8..378) 

Smith confirmed that video from the gas station surveillance cameras show his 

truck pulling up to the gas station, and him walking into and out of the gas station. 

(8.378-379) Smith testified that he drove Mr. Lacey and Davis back to Belleville 

after they left the gas station, and that Mr. Lacey gave Davis some marijuana 

and they parted ways. (8,.381-382) 

Smith testified that he v►~as stopped by police four days later, was told his 

truck was involved in a serious crime, and helped the police identify Mr. Lacey. 

(8..382-383) Smith also admitted that he lied to police during interviews with them. 

(R.383) Smith walked through a few of the lies he told police, and explained that 

he was trying to avoid implicating Davis because he knows him. (8,.383-38~} "After 

they told me what went down, I knew he wouldn't do nothing like that." (8.385) 

Smith further admitted that he was originally charged as an accessory to murder, 

home invasion, and armed robbery; but that the State agreed to dismiss all but 

the armed robbery charge and recommend a 10-year sentence if he agreed to testify 

against Mr. Lacey. (R.385-387) 

On cross-examination, Smith agreed that he "lied a lot" to police at the 

beginning, and that he could not be certain how many times he lied. (8..388) Defense 

counsel walked Smith Lhrough a number of statements he made i;o the police during 

his interrogation, confirming that each statement was either a lie or contradictory 

to what he was currently stating during his testimony. (8.388-423) Smith agreed 

that it was his truck that; appeared on camera, and that he was i~he only one who 
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could be positively identified on the night of the incident. {R.423) At the end of 

cross-examination, Smith admitted that he is "getting one heck of a deal." (8.423) 

On redirect, Smith testified that he agreed to the plea deal because he drove Davis 

and Mr. Lacey to commit the crimes, and that it was Davis and Mr. Lacey who 

appeared on the video. (8.424-425) 

The State admitted People's E~ibit 101- a stipulation that Mr. Lacey had 

previously been convicted of a felony in 2015 -without objection. (8,.451-452) 

The parties rested, and after the jury was instructed, it bean deliberations 

on October 14, 202 i, at approximately 3:20 pm. (8.640) 

Jury Question #1 

At approximately 8:10 pm on October 14, 2021, the jury sent a question 

to the court, stating, "The Jurors are currently ten to two that Mr. Lacey was at 

the scene. We have come to a standstill. The two against say there isn't enough 

evidence to say he was there, £fingerprint is not enough." (8.652; CI.97) All parties 

agreed to send i;he jury home for the night and to resume deliberai;ions in the 

morning. (8..652-654) The jurors were brought into the courtroom, read IPI 26.09 

regarding breaking during deliberations, and sent home f'or the night. (8.654-657; 

CI.98) The j ury continued their deliberations on October 15, 2021, at approximately 

9:3p am. (8..660) 

Jury Question #2 

The jury sent atwo-part question to the court at approximately 10:05 am. 

(8.661-662; CI.99) The first question read, "What was the felony charge in 2015?" 

and the second question read, "Transcript of Adisa Smith's testimony." (R.6G 1-662; 



CI.99) As to the first question, the court instructed the jury that they have received 

all of the evider~ce in the case. (8.663; CL 1~0) As to the second question, the court 

instructed the jury to go off of their recollections. {R.664-665; CI.100) 

Jury Question #3 

The jury sent a third question to the court at apprr~~mately 12:25 pm. (8.665; 

CI.101) The question read, "What happens if we agree on two counts but are hung 

on the remainder?" (R..665; CI.101) The court said it would not do any goad to 

read the Primm instruction at this point due to the time the jury had already spent 

deliberating. (R.6G5-666) The State proposed having the jury sign the agreed-upon 

verdict forms and leaving the remaining forms blank, and the defense asked for 

more time for the jury to deliberate. (R.666-667) The court said it would allow 

the jury to have lunch before deciding what Lo do, in the hopes that the problem 

might resolve itself. (8.668-671) 

Jury Question #4 

The jury sent a fourth question to the court at appro~simately 1:20 pm. (R.671- 

672; CI.102) The question read, "We have come to an agreement on two of the 

charges and we are hung on the last three and do not feel anything will change." 

(8..672; CI.102) The court said it would bring the jurors in and ask if they were 

adamant that they would not reach a verdicC on the three hung charges, and would 

decide whether do read the Primm instruction based on their answer. (8.672-673) 

The j urors were brought into the court room and confirmed that they had reached 

a verdict on two counts and were deadlocked on the other three counts. (8.673-676) 



Verdict 

Mr. Lacey was found guilty of first degree murder and UPWF, and the jury 

was hung on the other counts. (C.13-14) The court declared a mistrial as to the 

charges of home invasion and armed robbery. (R.679) 

This appeal followed. 
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ARGUMENT 

Trial counsel was ineffective for failing to sever the unlawful 

possession of a weapon charge, because the evidence necessary to prove 

that charge prejudiced the jury against Mr. Lacey on the remaining counts. 

This case involved four distinct chaxges: murder, home invasion, armed 

robbery, and unlawful possession of a weapon by a felon (LTPW~. (C.18-19) To 

prove the latii;er charge, the State had the burden to prove that Mr. Lacey had 

a prior felony conviction, making him a convicted felon in possession of'a weapon. 

?20 ILCS ~I24-1.1(a). The proof o£this prior conviction would have been inadmissible 

to prove that Mr. Lacey murdered Darian Woods ar committed any of the other 

charged conduct, 3~ecause it presented inadmissible other crimes evidence. Based 

on e~sting case law, a motion for severance would have been granted had one 

been filed by trial counsel.lVloreover, amotion for severance, once granted, would 

have prevented the jury from hearing evidence that Mr. Lacey had a prior felony 

conviction at his trial for murder. The evidence of this prior conviction improperly 

influenced the jury to find Mr. Lacey guilty of murder, which it likely would not 

have done had the evidence nod been presented. Accordingly, this Court should 

vacate Mr. Lacey's convictions and remand his cause to the circuit court for new 

and separate trials. 

Standard of Review 

A reviewing court assesses de novo the legal issue of whether counsel was 

ineffective. People v. Manoharan, 39~ Ill. App. 3d 762, 769 (4th Dist. 2009). In 
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order to prove ineffective assistance of counsel, a defendant must show that: (1) their 

attorney's performance fell below an objective standard of reasonableness; and 

(2) but for counsel's deficient performance, the outcome of the proceeding would 

have been different. Strickland u. Washington, 466 U.S. 6$6, 694 {19$h); People 

v. Albanese, 104 Ill. 2d 504, 525 (1984). A circuit court's decision to grant a motion 

to sever is reviewed for an abuse of discretion. People u. Fleming, 2014 IL App 

(lst)113004, ~( 3$. "Atrial court abuses its discretion when its decision is arbitrary, 

fanciful, or unreasonable, or where no reasonable person would take the court's 

view." Id. (citing People v. Illgen, 145 Ill. 2d 353, 364 (1991)). 

Analysis 

Defense counsel was inei~ective for failing to move to sever the UPWF charge 

from the remaining three charges. Had counsel moved to sever this charge, the 

circuit court would have almost certainly granted the motion, because severance 

would have been appropriate both as a matter of law and under the facts of this 

case. The failure i;o sever this charge from the remaining three charges resulted 

in the j ury hearing evidence that was unduly prejudicial asother-crimes evidence. 

Defense counsel's failure to sever this charge was unsound, and cannot be excused 

as a matter of trial strategy. 

"Two or more offenses may be charged in the same indictment, information 

or complaint in a separate count for each of~"ense if the offenses charged ... are 

based on the same act or on 2 or more acts which are part of the same comprehensive 

transaction," unless it appears that the defendant will be prejudiced by joinder 

of the separate charges 72~ ILCS 5/111-4(a)(2016); 725 ILCS 51114-8. Although 
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a defendant can be made to defend against multiple charges in a single prosecution, 

a defendant can request that those charges be separated into multiple trials in 

one of two ways. First, he can argue that the joined charges are not part of the 

same comprehensive transaction, and the clifferent charges therefore require 

separate trials. 725 ILCS 5/111-4 (2016); People v. Walston, 386 Ill. App. 3d ~9$, 

601 (2d Dist. 2008). Second, he can argue that he would be prejudiced by having 

to defend against the multiple charges in a single trial. 725 ILCS 5/114- $ (2016); 

PEople v. Patterson, 245 Ill. App. 3d 586, 590 (5th Dist. 1993). A defendant is 

prejudiced and charges should be severed where an element ot'one of the charges 

against the defendant is that he had a prior felony conviction because of the 

"significant risk that the trier of fact will use evidence of a prior conviction in 

determining the defendant's guilt or innocence of an unrelated offense." People 

v. Edwards, 63 Ill. 2d 134, 140 (1976). 

At issue here is the second approach, in which prejudice is determined by 

analyzing what evidence would be admissible at separate L-rials had a defendant's 

charges been se~erecl. If evidence from a severed charge would be properly admissible 

in the separate trial, the defendant suffered no prejudice from the joined charges. 

Patterson, 245 Ill. App. 3d at 590-91. If, however, evidence from the severed charge 

would be inadmissible in a separate trial, the defendant suffered prejudice by 

having to defend against multiple charges in a single trial. See Id. 

In Edwards, the defendant was charged with armed robbery and unlawful 

use of a weapon by a felon. Edwards, 63 Ill. 2d at 1~8. The latter charge required 

the State to prove that the defendant had a prior felony conviction. Id. Consequently, 
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the defendant sought to sever the charges, but his request was denied. Id. On 

appeal, the appellate court found that the trial court's refusal to sever the charges 

was an abuse of discretion. The supreme court agreed that severance was required 

by the rules of evidence, which bar the introduction of unnecessary and unduly 

prejudicial evidence. Id. at 140. Further, the Supreme Court rejected the State's 

argument that it had an overriding interest in prosecuting all the related charges 

in one trial: 

"The Stake does have an interest in its pursuit of judicial economy 
in prosecuting all charges against one defendant in one trial, but 
that interest is not so strong as to justify the denial of a severance 
in the instant case. We find that the joinder of the armed robbery 
and the felonious unlawful use of a weapon charges created such 
a strong possibility that the defendant would be prejudiced in his 
defense of the armed robbery charge that it was an abuse of the trial 
court's discretion to deny a severance: ' Id. 

Thus, it is inevitable that the charges would have been severed had counsel filed 

a motion. Unfortunately, counsel did not do so here, and as a result, committed 

error. 

The "S~th Amendment demands more than placing a waxen body with a 

legal pedigree next to an indigent defendant." People v. Lee, 185 Ill. App. 3d 420, 

425 (5th Dist. 1989). A defendant has the constitutional right to the effective 

assistance of counsel. Strickland v. Washington, 466 U.S. 668, 686 (1984); 

U.S. Const., Amends. VI, XIV. Under the first prong of Strickl¢nd, a defendant 

claiming in~eff'ective assistance oi'counsel must prove that trial counsel's actions 

were so deficient that they were unreasonable. People a Wilson, 164 Ill. 2d 436, 

453 (1994). The second prong ofthe Strickland analysis requires a demonstration 

that, but for counsel's unprofessional errors, the result; of'the proceedings would 
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have been different. Strickland, 466 U.S. at 694; People v. Albanese, 104 Ill. 2d 

504, 525 (1984). An attiorney's performance will not be found deficient if it was 

based upon a sound trial strategy. Strickland, 466 U.S. at 689. However, an 

attorney's performance will be found deficient if it is based upon an unsound strategy 

that no reasonably effective attorney would pursue under the circumstances. People 

v. McMillin, 352 Ill. App. 3d 336, 344, 346-47 {5th Dist. 2004). 

For example, in McMillin, counsel introduced evidence at trial that the 

defendant had pleaded guilty to several prior offenses in order to make the argument 

that the defendant possessed the integrity to plead guilty if he had committed 

the offenses with which he was c~iarged. Although this was counsel's trial strategy, 

the appellate court found it to be unsound. The court reasoned: 

Reasonably effective advocates would worry about the downside from 
such a strategy, based upon the true impact that such evidence would 
have upon law-abiding people wha sit as jurors. This kind of evidence 
bears a high degree of prejudice. It carries an overwhelming ability 
to dornina[te] decision making, swaying people to convict, regardless 
of what the actual evidence to support the charged conduct can 
establish. This is precisely why the State, despite its strong desire 
to present the kind of evidence elicited by defense counsel in this 
case, is generally barred from introducing it. Id. at 346. 

For similar reasons, counsel's performance may be found deficient where 

counselfails to request severance of~harges. People v. Johnson, 2013ILApp (2d) 

110535, ~ ~5. In ~Tohnson, the defendant was charged with domestic battery and 

UPVVF. On appeal, he argued counsel was ineffective for failing to move to sever 

the charges. The State argued counsel's decision was sound strategy because a 

single trial on both offenses presented the best opportunity for the defendant to 

challenge the credibility o£the complaining witness and obtain acquittal on both 
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charges. The appellate court disagreed with the State, noting that such a strategy 

was unsound as to the domestic battery charge because "[i]n the domestic battery 

case, the jury was improperly informed of the defendant's status as a felon." Id. 

Likewise, the court in People v. Williams,164 I]l. App. 3d 99 (4th Dist.19$7), 

indicated that counsel performed deficiently in failing to request severance. The 

defendant in that case was charged with UPWF and other offenses, including 

murder. On appeal, he argued that his counsel was ineffective for failing to request 

severance of tihe charges. Although the appellate court denied reliefon the ground 

that there was no prejudice in light ofthe overwhelming evidence supporting the 

defendant's convictions, citing Edwards and Bracey, the court stated: "the [UPWF 

charge] should have been severed from the other charges, and defense counsel's 

failure to secure a severance was a mistake." Id. at 115-16 (internal citations 

omitted). 

Under the circumstances of this case, counsel's decision not to seek severance 

was unsound. Informing a jury that a defendant is a convicted felon engenders 

such severe prejudice that it will lead a jury to convict, regardless of the evidence. 

Several appellate courts have found as much and, as a result, it is widely recognized 

that not only are motions to sever UPWF charges from other criminal charges 

sound trial strategy, circuit courts are almost uniformly required to grant such 

motions. Failure to sever an UPWF charge is not;strategy effective counsel would 

pursue because it unnecessarily informs a jury that the defendant is a convicted 

felon. Thus, counsel's performance was deficient, and not merely the result of trial 

strategy. 
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Furthermore, Mr. Lacey was prejudiced by having to defend himself against 

both charges in the same trial. The UPWF charge required the State to introduce 

evidence that he had a prior felony conviction. 720 ILLS 5/24-1.1{a). (CI.84) The 

State introduced this evidence through a stipulation from defense counsel that 

Mr. Lacey was previously convicted of a felony. (E.170) The mire mention of a 

previous felony conviction was prejudicial to Mr. Lacey, because it was other crimes 

evidence -which is generally prohibited by Illinois Rule of Evidence 404(b) -and 

might lead the jury to believe that Mr. Lacey was "a bad person deserving 

punishment." People u. Lindgren, 79 Ill. 2d 129, 137 (1980); People v. Robinson, 

167 Ill. 2d 53, 62 (1990. None of the exceptions to Rule 404(b) apply to this case, 

because the State did not make any argument or present any evidence that this 

previous conviction was being used to demonstrate proof of motive, opportunity, 

intent, preparation, plan, knowledge, identiity, or absence of mistake ar accident. 

Ill. R. Evid. 404{b). 

Additionally, the record provides compelling evidence that Mr. Lacey's 

argument is not j ust speculative, but that evidence of his prior convictions prejudiced 

him to the jury. The jury's questions indicate its focus on Mr. Lacey's prior 

convictiions during their deliberations. After several hours of deliberation on the 

first day, the jury sent a note to the court stating that it was hung on all counts, 

because i;wo of the jurors did not believe that Mr. Lacey was even present at the 

scene. (R.652; CI.97) The jury was then sent home for the night and instructed 

tc~ return in i:he morning for further deliberations. (R.652-657; CI.98) Upon returning 

the next morning, the jury continued deliberating for approximately ~0 minutes 
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before sending another note, this time asking for details regarding Mr. Lacey's 

prior conviction. (R.661-662, CI.99) Once the jury was told that they had received 

all the evidence in the case, they reached a verdict on two of the charges and 

remained hung on the rest. {R.665) Thus, as the record demonstrates, the jury 

was hung as to all counts for over live hours, and once they asked their question 

about Mr. Lacey's previous felony conviction, they started making decisions as 

to the verdict. 

Where the jury hangs on some charges and remains deadlocked for hours, 

the evidence is certainly closely balanced, and any mistake -like the admission 

of i;he prior felony -was prejudicial. Given the specific ques~;ions and actions of 

the jurors in this case, it is reasonable to infer that the other crimes evidence 

influenced the verdict. See People v. Lee, 2019 IL App (1st) 162563, ¶ 67 (citing 

People v. Wilmington, 2013 IL 112938, ¶ 35) (jury's several-hour deliberations 

and multiple notes stating they were deadlocked indicate that the evidence was 

closely balanced). But for defense counsel's failure to sever the UPWF charge before 

trial, Mr. Lacey likely would not have been convicted of first degree murder based 

on the presumptively inadmissible other-crimes evidence of his previous felony 

conviction. 

Conclusion 

Trial counsel's failw~e to move i;o sever the UPWF charge from the remaining 

criminal charges in Mr. Lacey's case constituted deficient performance under 

prevailing case law. The circuit court would have granted the motion under well- 

established case law, there is no evidence to suggest that trial counsel's failure 
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to sever was part of a trial strategy, and any argument to the contrary would run 

counter to prevailing case law Lhat trial strategy generally does not apply to this 

type of failure. Mr. Lacey was prejudiced by this failure because he was farted 

to defend against charges which required the introduction by the State of unduly 

prejudicial evidence against him, and the jury likely would not have convicted 

him of'murder had the charges been severed. Accordingly, Mr. Lacey respectfully 

requests that this Court vacate his convictions and remand his cause for new and 

separate trials. 



CONCLUSION 

For the foregoing reasons, George E. Lacey, defendant-appellant, respectfully 

requests that this Court vacate his convictions and remand his cause for new and 

separate trials. 

Respectfully submitted, 
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Deputy Defender 
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ARGUMENT 

Defense counsel's failure to sever 1VIr. Lacey's Unlawful Pflssession 

of a Weapon by a Felon charge constituted ineffective assistance, and 

this Court should vacate his convictions and remand his cause for new 

and separate trials. 

Defense counsel's failuie to sever Mr. Lacey's Unlawful Possession of a 

Weapon by a Felon ("UPWF") charge from his remaining charges constituted 

ineffective assistance, because na reasonable attoiney would have made the same 

mistake, and it is more likely than not that severance of the charges would have 

resulted in acquittal on the mui der charge. The State argues that defense counsel 

engaged in an "all or nothing" strategSl, attempting to get acquittals on all charges 

in one trial and preventing the State from ~iaving "two bites at the apple." {St. 

R.es. 4) However, the State's reliance on these points is in error because: (1~ well- 

settled case law demonstrates that a motion for se~~erance would leave been 

appropriate k~ased on ~indue prejudice; (2) such a motion would almost certainly 

have been granted by the circuit court; and (3) severance ~~vould snore likely than 

not have resulted in an acquittal on the murder charge. (Op. Br. 11-18) 

Additionally, the State's argument that there was no prejudice in this case 

relies on an incomplete description of the evidence at issue, as ~~vell as total avoidance 

of the jury's notes to the trial court during deliberations. Because counsel's 

performance was deficient in failing to sever the UPWF char ge fi oin the reanauung 

charges, acid this failure resulted in the jury being im~~roperly influenced by the 
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unduly prejudicial information of 1VIr. Laces iinrelat~d prior felony conviction, 

this Court should vacate 1VIi . Lacey's convictions and remand for ne«~ and separate 

trials. 

As noted in Mr_ Lacey's Opening Brief, People v Edwards, 63 Ill. 2d 134 

(1976), demonstrates that a iuotion to sever UPWF charges will almost always 

be granted. (Op. Br. 12-13 (citing Id at 140)). This is true, because the joinder 

of UPWF charges with other felonies, "create[s] such a stiong possibility that the 

defendant [will] be prejudiced in his defense of the [ot~lei] chaige[s] ghat [is] an

abuse of the trial couit's discretion to deny a severance." Edwards, 63 Ill. 2d at 

140. Put another a=ay, a defendant is prejudiced in his defense and charges should 

be severed where an element of one of the charges against the defendant is that 

he lead a prioi felony conviction, because of, "tlie significant risk that tale trier 

of fact will use evidence of a prior conviction in determining the defendant's guilt 

or i~inocence of an unrelated offense." (Op. Br. 12 (citing Id )) Such seasoning is 

fizrther explained by this Court's decision in Peo~v~e r~ ~attelsorl, 245 Ill. App. 

3d 586 (5tli Dist. 1993). In Patterson, tl~is Court held that charges are propeily 

severed when e~~idence from one charge would be inadmissible in another. Id. 

at 590-91. 

The State does not. contest that unduly prejudicial charges should be severed, 

and that a motion to sever will usually be gi aYited. Rather, the State argues that 

defense counsel's failure to sever the UP~~VF charge was indicative of an "all or 

notliiilg" trial strategy. (St. R.es. 4-9) The State points to P~olvle, rr Gapski, 283 

Ill. App. 3d 937 (2nd Dist. 1990, People v. Poole, 2012 IL App (4th) 10101 r, and 
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People v. Fields, 2017 IL App {lst) 110311-B, in support of its "all or nothing" 

arg~iment_ (St. R.es_ 4-6) The State argues that the "all of nothing" strategy allows 

defense counsel to get an acquittal on all charges in a single proceeding, and prevents 

the State from cuffing an evidentiary deficiency from the first trial in a second 

trial. (St. Res. 4-5) Here, the State begins the first of many instances where it 

turns Mr. Laces case into an abstraction instead of analyzing the e~~idence available 

at trial. To that end, the State nevei once mentions what possible "evidentiary 

deficiency" fiom Mr. Lacey's single trial would have been cured by the State in 

a separate trial of how the jury hearing that Mr. Lacey was a felon benefitted 

~iim on the other charges. The State also points to the language in Gapsli and 

Poole that defense counsel inay think it makes sense to try for an acquittal on 

all counts in one trial, "thinking that the impact of the additional conviction would 

not be significant." ~St_ Res. 5 (quoting Poole, 2012 IL App (4th) 101017, ¶ 10)). 

Again, there is no indication from the State what that could possibly mean in the 

contest of Mr. Lacey's case. However, given that 1VIi .Lacey was convicted of both 

murder and UPWF, it would appear that "the impact o~'the additional conviction' 

iii this case is a 4~-year sentence to the Department of Corrections ("DOC").Thus, 

the State's ~~olicy arguinerits in favor of an "all or nothing" strategy do not speak 

to any of the facts of Mr. Lacey's case, and in no way require this Count to find 

that defense counsel's performance was adequate. The larger stake heie is the 

mu~•dei convictiaii, and nothing can reduce the prejudice from the jur~T hearing 

that Mr_ LacejT was already a flan. 

The State, relyling on Fieldsand Capski, argues that defense counsel's failed 
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pietrial motion in liinirle to prohibit the State fiom using Mr. Laces piior felony 

convictions as impeachment evidence ciemnonstrates not only an "all or nothing" 

strategy, but also that severance would be irrelevant where the State could have 

biotiglzt in Mr. Lacey's prior felon3~ convictions pursuant People v. lllontg-omerr; 

47Ill. 2d 510. (St. Res. 5-6}However, Fi~ld~and Gapskiare distinguishable from 

Mi. Lacey's case, and in no way demonstrate that an "all or nothing" approach 

was sound trial strategy in Mr. Lacey's case. 

In Fields, defense counsel #'filed a pretrial motion i1111r~ine to prevent the 

State from admitting the defendant's prior convictions for .armed robbery and 

ui~la~~vful use of a weapon ~y a felon as unduly prejudicial, given the sin7ilarity 

between the prior convictions and the current charges. Fields, 2017 IL App (lst) 

110311-B, ¶ 4. The trial court granted the motion, "stating that while Fields's 

testimony could reopen the iss~ie, the,judge could not, envision a fail• trial if t,1ie 

171'lOP C011VICt10Z3S W@I'E Ruled admissible." Id. {emphasis added) On appeal, the 

First District went on to note that, "The case lave suggests the motion to sever 

would have been granted if counsel had made one." Id. (citing .Edwa~•ds, 63 Ill. 

2d at 140). Thus, Fieldsindicates anawareness that a motion to severimproperly 

prejudicial char ges is not only appro~i~iate, but is likely to be granted as a matter 

of well-settled case law. 

Additionally, defense counsel's pretrial motion in lirn111e in this case ~~~as, 

at best., an inadequate means of severing the UPWF charge without folio«ping 

through. Had defense counsel's motion been granted, the fact of Mr. Lace~~'s prior 

felony convictions would not have been able to come in at all, iueaning the State 



would not. be able to prove the UPWF chaige at all. See 720 ILLS 5/24-1.1(a) 

(requiting the State to piove a prior felony). Had defense counsel simply moved 

to sever the charges, such a motion would have almost certainly been gianted 

and achieved the same end —prohibiting an5~ mention of Mr_ Lacey's unrelated 

prior felony history in his tLial on the othei changes. There was no sound dial 

strategy in opening the door to this kind of evidence through a motion in llmine 

with no guarantee of success, especially where a motion to sever woiild ha~~e achieved 

the same goals and been nearly certain to have succeeded. 

Tlie State's reliance on Gapski is also misplaced. The State cites to Gapskl 

in support of its argument that, "defense counsel may be awai e that prior convictions 

could be used regat+clless of a severance, making a motion in lirnine irrelevant." 

(St. Res. 5-f) The G~ps~l couit denied an iileffecti`~e assistance claim based on 

failui e to sevei, relying in large part on the State's ability to bring in the defendant's 

prior conviction regardless of a motion irllirnlne_ Ga~s~~i, 283 Ill. App. 3d at 942. 

Specifically, the co~irt stated, "Defense counsel no doubt anticipated that the 

defendant intended to testify at trial and that his credibility could be impeached 

with his prior felony [conviction]...pursuant to People v. Mo~~tgomely, 47 Ill. 2d 

510 (1971)." Gapskl, 283 Ill. App. 3d at 942. Unlike the defendant in Gapsl~i, there 

is no indication that Mr. Lacey ever intended to testif~r_ Furthermore, tie State 

does not point to anj= evidence that. would SUj~}~OTt SL1CI7 a claim. Thus, it is 

disingenuous for the State to claim that Ga~skicontemplates, "the jurt~ [l~ecoining] 

aware of a [defendant's] prior felony regardless of whether or not the t«To counts 

were severed." (St. R,es. 6) (citing Id.) R,atlier, Mr. Lace~~'s convictions v~~flula leave 
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only come in had he testified at trial, and there is simply nothing in the record 

to suggest that he intended to testify. 

The State's arguments that defense counsel's perfoi finance was adequate 

rely on speculation regarding an "all or nothing" trial strategy, "evidentiary 

deficiencies", and testimon3~ from Mi .Lacey —all without any citation to evidence 

in the record that «could support such speculation. ~1~Ir. Lacey's opening brief, as 

well as the cases relied on by the State, snake it clear that a motion t~o sever would 

have been gi anted had defense counsel simply asked for one. Furthei snore, there 

is no e~~idence to support the conclusion that an "all of nothing" approach would 

have li~.nited the impact of an additional conviction, as Mr. Lacey was sentenced 

to 45 years in pi ison foi murdei .The State's arguments that counsel's performance 

does not. rise to the level of deficient perfoimanc~e ai e purely speculative, and this 

Court shoiil.d instead rely on tl~e well-settled case law provided in Mr. Lacey's 

opening biief. 

To that end, the State's attempts to distinguish the cases relied on by 

Mr. Lacey in his opening biief are unpersuasive. T11e State takes issue with 

Mr. Lacey's reliance on Edwards, People v. McMillin, 352 Ill. App. 3d 336 (5th 

Dist. 2004); People v. ~Tal~nson, 2013 IL App (2d) 11053 ; and People rT Willlal~s, 

164 Ill. App. 3d 99 {4th Dist.1987). The State argues that Edwardsdoes not apply 

because defense counsePs motion to sewer in that, case was detued, while Here, 

"defense counsel clearly had a strategy and iiiaae no such motion to sever." {St. 

Res. 8} HowetTer, as discL~ssed abo~~e, there is no indication in the record that defense 

counsel's failure to sevei was a matter of trial stzategy. Furthermore, the entire 
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point of this argument is that counsel failed to file a motion to se~~er, and that 

Edwards specifically held that such a motion will aliuost always be granted in 

ordei to avoid undue prejudice to the defendant. Edwards, G3 Ill. 2d at 140. Thus, 

the State's arguiuent on this point fails to provide any reason why this Coiu~t should 

not rely on Edwaldsin determining whether defense counsel was ineffective for 

failing to seek a severance that not only would have benefitted his client, but. almost 

certainly would have been granted. 

The State argues that Mcltlillin does not match the facts of this case, because 

Mr. Lacey's defense counsel stipulated to a prior unrelated felony conviction with 

no further details. (St. R.es. 8) In Mclt7illirl, defense counsel told the jury about 

several of the defendants prior felonies in an attempt to ai gue that the defendant 

would plead guilty when he knew he had done something wrong. Mcltlillin, 352 

Ill. App. 3d at 345. This Court found that defense counsel's decision to allow evidence 

of the defendant's prior criminal history was not a sound trial strategy, because 

such information necessarily has a tendency to "donuna[ts] decision making, swaying 

people to convict, regardless of what the actual evidence to support the charged 

conduct can establish." Id at 346. Thus, the State argues a distinction without 

a difference, because the jiu~~ in NIr. Lacey's case still heard information that unduly 

influenced their verdict, just as in McMilllrl_ 

The State claims that Johnson directly supports its argument, relying on 

w~liat appears to be a "comprehensive ti ansaction" theorSr of severance. Ho~~vever, 

as noted in Mr. LaceS~'s opening brief, he is specifically ~~ot relying on a 

"coiupiehensive transaction" theory. (Op. Br. 12) R:atliei, Mi. Lacey's argument 
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rests on the undue prejudice he suffered by having to defend against an UPWF 

charge that required the State to present e~~idence that v~Tould otherwise be 

inadmissible in a trial for the other charges. (Op. Br. 12-15) Mr. Laces reliance 

oil Johnsol~ is fox the purposes of showing, yet again, that Illinois case law 

deiiionstrates that a severance is appropriate if it would prevent the jury from 

being improperly informed of a defendant's unrelated prior felon3~ convictions. 

J01112SO11, 2013 IL App (2d) 110535, ~ 5~. Tile State a1S0 alg'L1eS t~lat cTOI1IIS012 1S 

distinguishable because Mr. Lacey's prior felony con~~ictions would have been 

admissible if Mr. Lacey had testified at trial, and "there is clear indication in the 

record that defense counsel was snaking a strategic choice to not sever the charges." 

(St. Res. 8) At the risk of beating the provezbial dead horse, the State once again 

does not present any e~~idence in the r ecord to support its arglunent that Mr_ Lacey 

intended to testify at trial or that defense counsel's failure to sever was a rnattei 

of trial strategy. Thus, because the State's distinction of Johnson is irrelevant 

to 1VIi . Lacey's argument, and because it does not cite any record evidence ui support 

of its arguments regarding Mi. Lacey's testimon3~ or defense counsePs alleged 

trial strategy, this Court should ignore its discussion of Johnson. 

Finally, the State ai gues that t~%illia~s has been abrogated, but is still 

a case where the court found no ineffective assistance for defense counsel's failure 

to sever charges. (St. Br. 8) To the extent that Willialushas been abrogated, it 

was on other grounds that are irrelevant to this appeal. See People i~ Molgan, 

197 IlL 2d 404, 449-52. Nrllliarr~sis still good law ~~Tith regards to counsel's failure 

to sever unduly prejudicial charges, as it relies on our supreme court's decisions 



in Edwards and People v. Bracey 52 Ill_ App_ 3d 26G_ Specifically, the I~'illla~s 

coiv~t stated that the UPWF charge should have been severed, "and defense counsel's 

failure to secure a severance was a mistake." Willza~~s, 164 Ill. App. 3d at 116. 

While it is true that the Williams court found no prejudice, Mr. Lacey cited to 

this case specifically to point out that Illinois case law finds defense counsel's 

performance to be deficient foi failing to sever unduly prejudicial charges. Tllus, 

the State's distinction Here is irrelevant. 

The State's arguments that defense counsel's performance were not deficient 

rely on distinguishable case law and a complete lack of i ecord evidence in support. 

While an "all or nothing" approach inay be sound trial strategy in sotr~e cases, 

there is nothing in T12r. Lacey's case to suggest that such a strategy was prudent. 

The State attempts to argue that 1VIi _ Lacey's prior felony convictions would ha~~e 

come in at trial regardless of sevei ante, but this is only true if 1VIr_ Lacey intended 

to testify. Again, the record is devoid of any e~~idence that lUlr. Lacey intended 

to testify. and the State makes no effort to show that he would have. Accordingly, 

this Court should find that defense counsel's pei~forn~ance was deficient for not 

following well-settled case law i egai ding severance of Mr. Lacey's UPWF chaff ge. 

In aiguing that there was no prejudice foi defen~~ counsel's deficient 

performance, the State claims that there is no evidence to suggest that, the jury 

was improperly influenced b~7 knowledge of Mr_ Lacey's unrelated pz~io~ felon3~, 

and that. there was "strong evidence" to support the jury's guilty verdict on the 

murder chaige. (St. Res. 9) Both of these claiiils are demonstrably false. There 

is a ghat of evidence demonstrating that the jury- was impro~~erly influenced b3~ 
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ft~i . Lace~~s unrelated prioi felony history, and tl~e evidence supporting the murder 

conviction was murky at best. 

The only way it is possible to argue that there is no evidence to suggest 

that the jury was impro~~erly influenced by Mr. Lacey's prior criminal history is 

to ignore everything that happened between the jury being sent to deliberate and 

returiung a final verdict in this case. That is the enact strategy employed ~y the 

State here. Nowhere in the State's discussion of prejudice does it analyze, of even 

recognise, that unrelated prior felony convictions ai e presumptively inadmissible 

due to their tendency to be unduly prejudicial. (St. Res. ~-11) As was argued in 

the opening brief, "The mere mention of a pz evious felony conviction was prejudicial 

to Mr_ Lacey, because it was other criinesevidence — ~~hich is genet ally prohibited 

by Illinois Rule of Evidence 404(b) —and might lead the jury to believe that 

Mr. LaceSr was ̀ a bad person deserving punishment."' (Op. Br. 16) {citing People 

v. Llnd~ en, 79 Ill. 2d 129, 137 (1980); People v. Robinson, 167 Ill. 2d 53, 62 (1995)) 

The State does not mention —let alonediscuss —this section of the opening brief, 

suggesting that it does not contest this point. 

Similarly, the State does not mention or discuss Mr. Lacey's argument that 

the jury's questions duffing deliberations ~~rovide direct evidence that not only 

was tl~e jury coilsidei ing Mr. Lacey's unrelated prior felony histai y; but that such 

evidence v~~as what convinced the jury to convict i~vhen they otherwise would not 

have. (Op. Bi .16-1 r; col3tra St. R,es. 9-11) As noted iii the opening brief, tale jury's 

fiist. da5~ of deliberations lasted for several lours. Late in the evening, the jury 

sent a note to the court stating, "Tlie Jurors ai e currealtlti~ ten to t~7o that Mr. LaceS~ 
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was at the scene. We have come to a standstill. The two against say there isn't 

enough evidence to say lie was theie, fingerprint is not enough." (8..652; CI.97) 

Already, tlus note suggests that the jury did not believe the evidence was strong 

enough to support a claim that Mr. Lacey was even presel~t at the scene of the 

crime, let alone responsible for anything that took place there. Aftei being sent 

hone for the aught and returning for deliberations in the morning, the jury sent 

two more notes approximately 30 minutes into their second day of deliberations. 

(8.661-G2; CI.99) These notes read, "What was the felony charge in 2015?" and 

"Transcript of Adisa Smith's testimony." (8.661-G2; CI.9~) After being told that 

they had received all the evidence in this case, the jury continued deliberating 

for approximately tlu ee more hoius, before rettu~ning guilty verdicts on the mui der 

and UPWF charges and hung verdicts on the remaining thi ee charges. (R.6 72- 76; 

C.13-14) 

As Mr. Lacey argued in the opening brief, this evidence demonstrates that 

the jury was hung on all counts for over five hours of then deliberations, and only 

resolved the deacllock after being informed that they would not i eceive any further 

infoi ination about Mr. Lacey's unrelated prior felony lustoiy. (Op. Br_ 16-17) Where 

a jury hangs on some charges and remains deadlocked for• hours, the evidence 

is necessarily closely balanced, and any mistake — such as the admission of uni elated 

prior felony history —improperly influences the juiy~'s verdict. (Op. Br. 17 (citing 

People v. Lee, 2019 IL App (1st) 162563, ¶ 67 (citing People rT Yi~llmington, 2013 

IL 112938, !(35 (jui~~'s several-hour deliberations and multiple notes stating they 

were deadlocked indicate that the evidence was closely balanced}) 
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This is exactly the harm that resulted from defense counsel's faih~re to sever 

the UPWF charge, because it resulted in the jury unnecessarily healing about 

Mr. Laces unrelated prior felony lustoiy. The jln~s request for specific information 

about Mr_ Lacey's unrelated prior felony conviction is compelling evidence that 

the jury was using that prior conviction as improper propensity evidence during 

its deliberations. Again, the State does not contest or even mention this argument, 

and this Court should follow the obvious conchision that the deadlocked jury was 

improperly influenced in reaching a guilty verdict on the murder conviction by 

being given information about Mi. Lacey's unrelated prior felony history. Had 

defense counsel simply moved to sever the UPWF char ge, the jury would not have 

had this information available, and it is likely that NLr_ Lacey would not have 

been found guilty of murder. 

Turning to the State's only counter to Mr. Lacey's prejudice argument, it 

claims that, "There eras strong evidence in this case to support the jur~s conviction 

of murder." (St. R.es. 9-11) The State never acknowledges that most of the evidence 

in this case was cucuinstantial, at best_ Not a single person, outside of Adisa Smith, 

could place Mr. Lacey at the scene of the crime. Lauien Swearingen, one of the 

other ~~ictiins in this case, testified that she never saw the faces of the men who 

entered her home. (R_318-19) Indeed, the faces of the t~~vo inen who broke into 

the apaiti~ent were never seen on the vvideo evidence presented at trial. (8..318-19) 

Swearingen also testified that she ingested some unidentified drug about five 

hours before the incident, which could have easily effected her meinoiy of the event. 

(8292-93) V~'hen asked about the intruders fa st kicking down her door, Sweai2ngen 

-12-



said, "Immediately I knew what was happening." (R._~94) This is likely a reference 

to her later testimony that not, only had Woods been robbed before on four separate 

occasions, but at least one of those robberies had happened at the same apartment 

at issue in this case_ (R..315-16) It is certainly possible that Swearingen knew what 

was happening because the people who bloke into her apartment were the same 

people who had broken in at least once before. Indeed, Swearingen testified that 

Woods would often go out to purchase Fentanyl, "}gut on rare occasions, it was 

a select two people that would corr~e to us." (R.315) This is yet mare evidence that 

two ot~ier people not only knew of the apartiuent, but had motive and opportunity 

to go back for a subsequent robbery. 

Additionally, Adisa Smit~i's testunony is suspect; he testified to many things, 

including his alleged involvement in this crime. (R..361-427) In cases involving 

accomplice v~~itnesses, this Court must cautiously scrutinize their testimony on 

appeal. People v. Ash,102 Ill. 2d 485, 493 (1984) This is particularly the case when 

a witness "has hopes of reward from the prosecution," — like Mr. Smith's plea deal 

that reduced his criminal liability from four potential felony convictions down 

to a 10-STear prison sentence — as such hopes require that this Court determine 

that the witness's testimony carries an "absolute conviction of its Huth" before 

his testimony can be accepted. Id. (internal quotation omitted). The State notes 

that Smith testified to driving 1~~Ir~. Lacey and an alleged accomplice to the scene 

of the chine, drove them to St. Louis, saw Mr. Lacey throw something into the 

river as they crossed the I-70 bridge, and ~~vas allegedly told b3= AZr_ Lace3~ that 

he «could kill Smith if he told anyone about what happened. (St. Res.10-11; R.361-
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427) Notably absent fiom the State's brief is any denial or distinguishing of the 

fact — as mentioned in Mr. Lacey's opening biief —that Sinith openly admitted 

on the stand that he "lied a lot" to police, and could not be ceitain how many tunes 

he lied. (Op. Br. 6) (R..388) 

Defense counsel walked Smith through his lies, omissions, and half-truths 

during cross-examination. Smith admitted that he had been drinking for several 

houis before he and two other men began driving around (R._367-68j, suggesting 

that his memory of the events might not be as clear as the State would have this 

Court believe. Smith testified that he did not hear anything strange while waiting 

for Mr. Lacey and Davis to finish up whatever they were doing in the apartment 

(R.376), despite later testifying that he was only parked a few feet fiom the building_ 

(8,.405-06) Smith testified that he saw Mr. Lacey wrap something up in a shirt 

and throw it into the river as they crossed tl~e bridge into St. Louis (R..377), but 

later waffled on when, where, or even ifMi. Lacey threw something out of the 

cai•. (8..402-05,411-12) 

As foi lying to the police, Smith admitted on doss-examination that he: 

(1) lied about telling police that he let Mr. Lacey and Davis borrow his truck, when 

he knev~~ that he drove them around; (2) lied about telling police that he thought 

Davis was Mi _ Lace3~'s cousin, when he knew that Davis is Mr_ Laces uncle; (3) 

lied about telling police that he picked up "the second guy" (Davis) in East St. 

Louis, stating that he did not want to tell police about Davis' involvement because 

"I kne~~~ lie wrouldn't do nothing like that[;]" (4) lied about telling police that 

Mr. LaceS~ rented the truck fioiu hiin; (5) misled police during a tiaffic stop that 
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he clid not know of anyone who used his truck within the last few days, clearly 

trying to avoid discussing his involvement in the crime; (6) lied to the police by 

telling them that, on the day of the robbery, he took a shower and played video 

games the whole night because he did not want to get in trouble "for something 

I didn't do[;]" (7) lied to the police when he said that he gave Mr. Lacey the keys 

to his truck on the night of the murder; (8) lied to police when he told them that 

Mr. Lacey brought the truck to his home around 9 or 10 pm; {9) lied tc~ police when 

he told them he was sleeping when the truck was returned, and his brother woke 

hiin to give hiin the keys; and (10) lied to police when he told them he had no idea 

who Mr. Lacey's "cousin"was, where he knew that the additional passenger was 

not Mr_ Lacey's cousin, but, in fact, his uncle_ (R_361-427) 

In addition to the outright lies that Smith told police, there was a legitimate 

question at trial as to how much he remembered of the night in question. Smith 

testified that he told police dieing a ride along that he dropped Mr. Lacey and 

Davis off in the apartment complex(8..372-?4), but the sui~Teillance video shows 

that the passengers exited the vehicle near a house resell oUtsideof the apartment. 

(People's Exhibit 45A) Smith initially testified that Mr. Lacey never instructed 

him to drive to the Ameristar casino. (8..409) When Smith was confronted with 

his statement to police that Mr. Lacey asked Smith to drive to the casino, Sinith 

said, "Oh, yeah, I did say tllat. You right." (8.409) Smith initially testified that 

he could not remember the location of the gas station he drove to on the night 

of the uiurdei, because Mr_ Lacy was the one giving him directions. (R_409) When 

defense counsel reminded Sinith that he had led detectives to the gas station dui ing 
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their ride along, Smith suddenly remembered where the gas station was. (R_409-10) 

Smith latei testified that he and Mr. Lacey had knov~~n each othei since high school 

(approximately 10 years) and they weie hanging out together all day, but that 

he could not remember Mr. Lace3~'s last name. (8.418-19) 

Smith even agreed that leis testiiY~onS~ was not credible, based on the story 

11e lead come up with to explain his involvement in the murder. On cross- 

e~a~unation, the following exchange occurred between Smith and defense counsel: 

Defense counsel: So when somebody says, I'll kill ya, but I'll give 
you some weed, you know, it'll be alright, that's fine with you? 

SIlllt~l: I'in not saying that 

Defense counsel: Is that what happened, of is that not «ghat happened. 

Smith: That's what happened. (R..414) 

Smith also admitted that his testimony was less than credible, because he was 

recei~~ing a substantial deal in exchange foi his testimony. In fact, after 

.acknowledging that his initial charges —four counts of mui der, one count of armed 

robbery, and one count of home invasion —were all dismissed in exchange for a 

guilty plea to the armed robbery charge and 1~-year DOC sentence, Smith age eed 

with defense counsel that he was, "getting one heck of a deal." (R..~23) 

Despite the ina;iy inconsistencies, lies, and omissions from Smith, as well 

as the questions raised by Swearingen's testimony, the State still asserts that, 

"There was strong e~~idence in this case to su~poi-t the jtiiy's conviction of murder." 

(St. R.es. 9) However, the State's evidence was not strong enough to prevent the 

jury fiom being deadlocked 10-2 on all co~ints for over six hours, ~~itli the t~,~o 

holdouts not believing that 1~~. Lacey was e~~en presel~tat the scene. The State's 
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evidence was not strong enough to prevent the jury from requesting to hear specific 

information about 1VIi. Lacey's unrelated piior felony history in order to resolve 

the deadlock. The State's evidence was not strong enough to oveicome Mr. Lacey's 

argument that, but-far counsel's failure to sevei the UPWF chaff ge, the jury likely 

would not have con~~icted hiin of the murder charge. 

The State's ai guments regarding a potential "all-or-nothing" trial strategy 

are little more than speculation. There is no evidence in the record to suggest 

that defense counsel believed he had a better chance of an acquittal on all charges 

in oue trial than multiple trials, nor does the State pro~~ide any. It is a near certainty 

that a motion to sever —had counsel filed one —would have been granted, which 

would have ultimately prohibited any mention of Nlr. Lacey's prior felonies at 

trial. The only way that this information would have coiue in is if Mr. Lacey had 

made the decision tc~ testify, and theie is simply no indication in the record —nor 

any evidence provided by the State — that he was ever going to testify. The jury's 

notes to the court during its deliberations demonstrate deadlock as to «~hethet• 

Mr. Lacey was even at the scene of the crime, let alone culpable #'or any actions 

theiein. However, once the jiuors started asking questions about Mr. Laces prior 

felony conviction, the mattez was quickly resolved. The State never contests that 

the jury's knowledge of Mr. Lacey's prior felony history iiuproPerly effected then 

judgment during deliberations, except to generally argue that there is no evidence 

in the record to sup~~ort such a claim. However, the e~~idence in the record clearly 

demonstrates not on1Sr that the evidence was closely balanced, but that. defense 

counsel's failure to sever the UPVVF charge allowed the jury to hear e~~idence of 
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a prioi felony that they otherwise would not have. Once that factor was taken 

into consideration by the jury, they quickly reached a verdict. Had defense counsel 

simply tnvved to sever this charge, the motion almost certainly would have been 

granted and the jury would not have heard this unduly prejudicial information 

that ultimately led to Mr. Lace3~ being convicted of murder. Thus, ~iecause defense 

counsel's failed to file a motion with an near certaintST of success, Mr. Lacey was 

ultimately convicted of ~urdei, when he otherwise likely would not have been. 

Accordingly, Mr. Lacey asks that this Court vacate his convictions and iemand 

his cause for new and separate trials. 



CONCLUSION 

For the foregoing reasons, George E. Lacey, defendant-appellant, respectfully 

requests that this Court ~~acate his convictions and remand his cause for new and 

separate trials. 
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Deputy Defender 
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ARGUMENT 

I. This Court did not give proper consideration to several points 

of fact in its Rule 23 order. 

In its Rule 23 order, this Court did not give proper consideration to 

several facts that were material to its determination. Pursuant to Illinois 

Supreme Cow~t Rule 367(b), petitioner-appellant George Lacey calls these facts 

to this Court's attention, in the order in which they appear, as follows: 

Paragraph 6: This Court's order states that, "defense counsel filed a 

motion in li~ine, to preclude the use of the prior conviction foi impeachment of 

credibility of the defendant and argued that the defendant's prior conviction v~~as 

prejudicial and had no bearing on credibility." This portion of the order neglects 

to mention that the motion additionally argued that the State would use 

Mr. Laces prior conviction for the improper purpose of demonstrating his 

propensity to commit other crimes. (C.97) This propensity argument 

immediately follows defense counsel's aiguinents regarding prejudice and 

credibilit3~. (C.97) In fact, the propensity argument is in the same sentence as 

the prejudice and credibility arguments, demonstrating that any discussion of 

I~ropensity can not be separated from the prejudice and credibility argiunents. 

This additional aigument is critical to any discussion of this case, as Mr. Lacey 

argued in briefing and oral argument that. the failure of defense counsel to sever 

the charges allo~red the jury to improperly consider his prior con~~iction as 

propensity evidence. (Op. Br. 10-18; Rep. Br. 2-13, 16-18) 
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Paragraph 7: This Court's order states that defense counsel argued at the 

hearing on the motion u2 limine to preclude Mr. Lacey's prioi felony conviction 

that the prior conviction could be used as propensity e~~idence. However, defense 

counsel not only argued that the prior convictions could be used as propensity 

e~ridence, but that it would i2ot, be used fox credibility purposes. (R..50) This 

Count's order makes it appear that defense counsel was only arguing that the 

introduction of Mr. Lacey's prior conviction at trial would be improper because 

it would also demonstrate propensity, when defense counsel was actually 

arguing that the prior conviction would exclusivelydemonstiate propensity and 

not be used for credibility purposes. This is critical to 1VIi. Lacey's case, as he 

argued in briefing and oral argument that defense counsel knew or should have 

known that the joinder of the unlawfiil possession of a weapon by a felon 

("UPWF") charge would have an unduly prejudicial effect on the jury at trial, 

but failed to do the one thing that would have cured this erior: severing the 

charge from the remaining counts. {Op. Br. 12-15; R,ep. Br. 4-5, 8-9) 

Additionally, this Court's order also states that, after being questioned by 

the circuit court about «rhether he would include the UPWF charge at trial, 

"[d]efense counsel indicated that lie would defend the charge at trial and 

stipulated to the fact that the defendant was a convicted felon, without 

mentioning the undeil~nng armed robbery offense." Defense counsel did not 

state at. the hearing that he would include the UPVVF charge at trial. (R.50-51) 

This fact is crucial, as there is no evidence in the record -and none v~~as provided 

in the State's biief or this Courtin its order -that the failure to sever the UPWF 
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charge was part of defense counsel's trial strategy. Indeed, Mi. Lacey argued in 

briefing and at oral argument that Illinois case law demonstrates that the 

failure to sevei the UPWF charge could not be part of an3~ competent trial 

strategy in his case. (Op. Br. 11-15; R,ep_ Br. 1-9) 

Paragraph 9: This Couit's order states that the circuit court confirmed 

with defense counsel that he was proceeding with the inclusion of the UPWF 

charge, and reiterated the limitations on the State's use of Mr. Laces prioi 

conviction at trial. However, on the page before this discussion in the record, the 

cizcuit court stated that it had, "asked the fourth Zehrquestion ... at [defense 

counsel]'s request." (8..111) The fourth Zelir question asks the jury if they both 

understand and accept that a defendant's decision not to testify can not be held 

against them. Ill_ S. Ct. R.ule 431(b). This fact is critical, because the case law 

that the State cited in support of its "all or nothing' trial strategy relied on the 

defendants in those cases testifying at trial; while Nlr. Lacey noted extensively 

in his reply brief that tlieie was no indication he was going to testify at dial, 

and, in fact, he did not testify. (Rep. Br. 4-9) The fact that defense counsel 

specifically requested that the jury receive the fourth Ze111• shows not on15~ the 

lack of any evidence that Mr. Lacey would testify at trial, but in fact 

affirivatively shows that it was pait of the trial strategy to not have Mr. Lace~~ 

testify° at trial. 
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II. This Court overlooked or misapprehended several points of 

law in its Rule L3 order. 

Paragraph 41: This Court's order describes the trial strategy exception to 

ineffective assistance of counsel, and the presumption that defense counsel's 

actions are generally considered, "the product of sound trial strategy and not 

incompetence °' In so stating, this Court relies on its decision in People v. 

Tucker, 2017 IL App (5th) 130576, ¶ 26. This citation accurately reflects the 

legal standard stated by the Court. However, this Court's decision in Tucker 

actually supports Mr. Lacey's argument on appeal_ This Court ultimately held 

in Tuchel° that defense counsel's performance was deficient, because his 

decisions were not based on any competent trial strategy. Id. at ¶¶ 33-37. In 

Tucker, the defendant testified, and defense counsel asked him to explain his 

prior felony conviction to the jury. Id. at ¶ 34. This Court held that there was no 

reasonably competent strategy in defense counsel allowing the jury to be 

informed of a prior felony conviction, because, "Our courts have voiced concerns 

that providing proof of an accused's `penchant for criminal behavior would 

control the decision-making process, resulting in convictions based upon past 

guilt instead of current evidence."' Id. at ¶ 35 (citing People v. Fletcher, 335 Ill. 

App. 3d 447, 449 (5th Dist. 2002)). Tucker•ultimately resulted in reversal and 

remand for an evidentiary hearing on the defendant's ineffective assistance 

claims. Id. at ¶¶ GO-61. Thus, while Tucker• does adequately lay out the legal 

standards for the trial strategy exception, it also clearly aligns with Mr. Lacey's 

ai guinent that his attorney was ineffective for allowing the jury to hear evidence 
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of his ~~rior felony conviction. 

Paragraph 43: This Court's order states that People v. ~'dwards, 63 Ill. 2d 

134 (1976) is distinguishable from Mr. Lacey's case, because Edwards did not 

involve any issue of ineffective assistance of counsel. While it is true that the 

procedural posture of Edwazds is different than Mr. Laces argument on 

appeal, this is a distinction without a difference. As Mr. Lacey argued in detail, 

both in biiefing and at offal argument, defense counsel's failure to sever the 

UPWF charge from the remaining charges represented deficient performance 

specifically because Edw~lds holds that it would have been an abuse of the 

court's discretion to deny the severance. (Op. Br. 11-15; R.ep. Br. 1-9) 

As this Court noted in the sentence immediately preceding its distinction 

of the procedural postures in Mr. Lacey's case and Edwards, the supreme court 

found that the denial of a sevei ante was an abuse of discretion because, "the 

joinder of the armed robbery and the felonious unlawful use of a weapon charges 

CI'Ec?t@L1~SZ1CI1 c? Sri'011g'jJ1'O,I3c~IJlI1~y'~I2c'?~ ~I2E C1~EfEllCl~c'i71t WOIIIA, +bP.1U2'EJIIC2~ICBC1~111IIiS 

defense of t11e alrned rob~iery charge that it was an abuse of the trial court's 

discretion to deny a severance." Lace3; 2023 IL App (5th) 22005 -U, ¶ 43 

(quoting Edwazds, G3 Ill. 2d at 140) (emphasis added). V«iile ineffective 

assistance inay not have been the issue du jour in Edwards, the inherent 

prejudice to a defendant defending against UPWF and armed robbery charges 

in the same trial most certainly was. Defense counsel kne«~ or should have 

known that a nearly 50-year-old precedent would ha~~e been on his side in a 

iuotion to sever, but failed to do so for no conceivable reason. Thus, the 
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distinction this Court makes between the reasoning in Edwards and the facts 

of Mr. Lacey's case is, while technically accluate, functionally irrelevant. 

Paragi aphs 44 and 45: This Court's order states that, while trial strategy 

may serve as an exception to deficient performance, any trial strategy is 

unsound, "where no reasonably effective criminal defense attorney, confronting 

trial's circumstances, would engage in similar conduct." People v. McMillin, 352 

Ill. App. 3d 33G, 344 (5th Dist. 2004). This Court additionallj* noted that an "all 

or nothing" strategy being ultimately unsuccessful does not necessarily indicate 

that it was the result of deficient performance, as the strategy has been 

endorsed to avoid "an evidentiary deficienc3~' between severed cases, or in the 

hopes that "the impact of tl~e additional con«ction would not be significant." 

People v. Fields, 2017 IL App (1st) 110311-B; People v. Poole., 2012 IL App (4th) 

101017; People v. Gapski, 283 Ill. App. 3d 93? (2d Dist. 1996). 

As Mr. Lacey argued in his reply brief and at oral argument, none of the 

stated benefits of the "all or nothing" trial strategy applied to his case. (Rep. Br. 

2-9) The State offered no explanation or evidence in the record to demonstrate 

what, if any, evidentiary deficiency would have been corrected between severed 

trials. This is likely because there was uo evidentiary issue that would have 

been corrected between severed trials. Additionally, the State never explained 

how the impact of Mr. Lacey's unrelated prior felony charge was somehow not 

a significant factor in this case. This is likel~~ because there is no good-faith 

position from which to argue that the unnecessary joinder of these charges is not 

what ultimately resulted in Mr. Lacey being convicted of first-degree murder, 
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when he otherwise likely would have been acquitted. 

Additionally, this Court did not address 11~ . Lacey's arguments regarding 

his decision not to testify in this case. Such a consideration is crucial, because 

the reasoning in Gapsl~i -that the defendant's piioi felony conviction would 

have been admissible at dial despite aseverance -was central to the disposition 

of that case. As Mr. Lacey noted in his briefing and at oral argument, the Court 

in Gapski found that severance could be viewed as a matter of trial strategy, 

because it was clear from the record that the defendant was going to testify, and 

therefore could be impeached with a prior conviction pursuant to People if 

Molltgou~ery, 47 Ill_ 2d 510 (1971). (R,ep. Br. 5-G {citing Gapski, 283 Ill. App. 3d 

at 943-944)) In this case, there is no evidence to support the contention that 

Mr. Lacey ever planned to testif3~. Indeed, as noted when discussing Paragraph 

9 of this Court's decision, the circuit court stated that it asked potential jurors 

the fourth Zeht• question at defense counsel's request, indicating that not only 

was there doubt that 1VIi _Lacey would testify, but there is reason to believe that 

part of defense counsel's strategy was for Mr. Lacey to remain silent at trial. 

With this in mind, had defense counsel filed a motion to sever the UPWF charge 

from the remaining charges - a motion that Edwards says would have been an 

abuse of the circuit• court's discretion to den3~ -the only way Mr. Lacey's prior 

felony conviction could come in at trial is if he testified, which the record 

strongly suggests was never going to happen. Thus, defense counsel's failure to 

sever not only provided no benefit, but allowed the jury to hear e~~idence of a 

prior conviction that otherwise would not have been adiuissible at trial. V~~liile 
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there may be some cases where not seveiing these types of charges could be 

considered trial strategy, in AZr. Lacey's case, "no reasonably effective criminal 

defense attorney, confronting trial's circumstances, would engage in similar 

conduct." McMillin, 352 Ill. App. 3d at 344. 

Paragraph 46: This Court's order states that, prior to trial, defense 

counsel twice confirmed that he was proceeding with the UPWF charge; and 

attempted to minimize the impact of 1VIi. Laces prior felony con~~iction by 

agreeing to a stipulation that the conviction existed, without informing the jury 

of any details. The Court then goes on to state, "The defense counsel's decision 

to stipulate to the prior felony indicates that the decision not [to] seek a 

severance of the felony claims was a matter of trial strateg3T." This conclusion 

misreads the record in this case, as there is nothing in the record to indicate 

that defense counsel's decision to defend against all the charges in a single trial 

was the result of any sort of strategy. 

This Court's order points to defense counsel's statements at the motion 

in llzt1i11e hearing and jury selection as evidence that he made a conscious 

decision to try the cases together based on an "all or nothing" trial strategy. 

However, defense counsel's statements were merely responsive to the circuit 

court's questions, and do not demonstrate or affiYmatively state any sort of trial 

strategy. At the motion in lin~lne hearing, defense counsel argued that 

Mi. Lace3~s prior conviction for armed robbery could be used as propensit3~ 

evidence by the State. (R._50) The State responded that it would only use the 

~~rior con~~iction for credibility and not ~~ropensity, and that the introduction of 



the prior conviction was necessary as an element of the UPWF charge. (R..50-51) 

The court asked defense counsel if he would include the UPWF charge, and 

defense counsel responded that he would be willing to stipulate to the fact of the 

conviction without mentioning the underlying offense. (R.51) The court then 

went on to discuss its reasoning for allowing the prior conviction to come in at 

trial, including the fact that defense counsel was willing to stipulate to the fact 

of the conviction. However, notably absent from this section is any statement by 

counsel that this was the result of a strategic decision, and there is certainly no 

discussion of limiting evidentiary deficiencies betv~reen severed trials or a 

statement that the impact of Mi. Lacey's unrelated prior conviction would not 

be significant at the single trial_ 

Similarly, at the sidebar during jury selection, the circuit. court noted that 

defense counsel had stated that he would continue with the UPWF charge at 

trial by stipulating to Mr. Lacey's prior conviction without addressing any 

factual details. (R..112-13) Here, defense counsel did not state this on the record, 

but rather, he simply agreed with the court's discussion of the issue. (8..112-13) 

As with the statements made during the motion i11 lilnine hearing, defense 

counsel never stated that this was a part of any trial strategy, nor did he discuss 

any of the stated reasons for employing the "all or nothing" trial strategy. 

Instead, defense counsel was simply agreeing that the charges would be tried 

in a single trial. There is simply no affirmative e~~idence that defense counsePs 

decision to try the charges together was part. of any conscious trial strategy, let 

alone the so-called "all of nothings' trial strategy. 

9 



Paragraph 47: Tlus Count's order states that defense counsel em~3loyed 

the "all or nothing" trial strategy to argue that there was insufficient evidence 

to place 1VIi. Lacey at the crime scene during the time of the murder. This Court 

discusses some of the defense's theory of the case, then states, "Perhaps defense 

counsel considered that it made sense to try for an acquittal on all counts in one 

proceeding where the impact of an unknown prior conviction may not be 

significant considering that the defendant's fingerprint was found at a location 

associated with illegal drug acti~~ity_" 

First, this Court ignores 1VIt _ Lacey's theory that not only was there 

insufficient evidence to place liiin at the scene of the inurdei, but that the 

testimony of State's eye-witness - Adisa Sinith -was anything othei than 

ciedible_ This is significant, because he was the only person outside of Lauren 

Swearingen who allegedly saw anyone at the murder scene. As Mr. Lacey noted 

in detail in his briefing and at oral argument, Smith lied to the police nearly as 

many times as he told the truth, if not more_ (Rep. Br. 13-16) Additionally, 

Smith admitted that he was getting "one heck of deal", receiving a plea deal for 

ten years and dismissal of several charges in exchange for his incredible 

testimony. (8.423) Thus, not only did Mr. Lacey attempt to show that any 

evidence placing him at the scene was insufficient, but that Smith's alleged eye- 

witness testimony should be disregarded as untrustworthy acid likely based on 

"one heck of a deal." 

Second, no part of this paragraph analS~zes why' this sti ategy would have 

been sound, when defense counsel could ha~~e just as easily iiloved to sever the 
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charges and eliminated any possibility of prejudice from his unrelated prior 

felony conviction. The fact that defense counsel had a theory of the case that 

suggested Mr_ Lacey was not at the home at the time of the murder does not, in 

any way, suggest that the jury hearing about his unrelated prior felony 

conviction would somehow not be prejudicial. As Mr. Lacey noted in briefing, the 

reason to sever an UPWF charge from other charges is to prevent the jury from 

being improperly lead to believe that a defendant is, "a bad ~~erson deserving 

punishment." (Op. Br. 16; Rep. Bi. 10 (quoting Peo1vle v. Lindgren, 79 Ill. 2d 

129, 137 (1980)) Indeed, as Air. Lacey pointed out in his reply brief, the First 

District in Fields quoted the circuit court's decision to grant the defense's moteion 

barring admission of the defendant's prior convictions, stating it "could not 

enzrision a fair trial if the prior convictions were ruled admissible." (R.ep. Br. 4 

(quoting Fields, 201 r IL App (1st) 110311-B, ¶ 4)) The Court in Fields went on 

to cite Edwal•ds, noting that, "The case law suggests the motion to sever would 

have been granted if counsel had made one." (R.ep. Br. 4 (quoting Id.)) 

Additionally, to reiterate the points regarding Paragraphs 44 and 45 of 

this Count's order, the lack of testimony by Mr. Lacey is crucial to determining 

whether the "all or nothing' trial strategy was unsound in this case. Tlie State 

argued that, had defense counsel successfu113~ moved to sever the UPWF from 

the remaining charges, ll~ . Lacey's unrelated prior felony conviction could have 

come in i#' he testified. (St. Br. 5-6) However, there is no indication that 

RZr_ Lacey was going to testify, and there is evidence to suggest that it was a 

part of defense counsel's trial strategy to have Mr. Lacey not testify. As 
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discussed above, the circuit court read the potential juroi s the fourth Zelir 

question at defense counsel's request. (R,.50) This suggests that defense counsel 

was aware that Mr. Lacey would not testify, meaning his prior conviction would 

not have come in fox credibility purposes. Under this reading, the only way the 

prioi conviction would come in was if the UPV~~F was not severed from the 

remaining charges. So the question necessarily becomes, `sif defense counsel 

knew that Mr. Lacey would not testify and his prior conviction would only come 

in as a stipulation, why not simply sever the charges and prevent the jury from 

hearing about the prior conviction at all?" In fact, the State's proffered reasoning 

and this Court's ultimate basis for affirming Mr. Lacey's conviction -the so- 

called "all or nothing" trial strategy -naturally begs this question. The simplest 

and most logical answer to this question is that there was no benefit to a single 

trial, especially where well-settled case law would have almost certainl3r 

required the circuit court to grant a motion to sever. 

Finall~l, this Court's order suggests that defense counsel may leave 

thought that the impact of Mr. Lacey~s prior conviction would have had little 

unpact, given that his fingerprint was found at the scene. Ho~~vever, the fact that 

Mr. Laces fingerprint was found at the scene should have had iio impact on 

~~vhether his unrelated prior felony com~iction would have been prejudicial to the 

jury during its deliberation on the other charges. In fact, the opposite is true. It 

would have been sound trial strategy to sever the UPV~~F charge in this case 

specifically t.o prevent. the jury fiom being unduly prejudiced by flee idea that 

l~flr. Lacey was "a bad person deser~~ing punishiuent." (Op. Br. 1G; R.ep. Br. 10 
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(quoting People v Llndglen, 79 Ill. 2d 129, i37 {1980)) Where there was 

fingerprint e~~idence tending to put 1VIr. Lacey at the murder scene, then there 

was cel•tainlJ~ no reason to also inform the jury that he had an unrelated prior 

felony conviction; especiallf~where a motion to sevei the UPWF and prevent any 

mention of the prioi conviction would have almost certainly been granted as a 

matter of well-settled case law. 

Additionally, while this Court's ordei did not determine whether 

Mr. Lacey was prejudiced by defense counsel's obviously deficient performance, 

the fingerprint issue deiuonstrates that the outcome at trial would likely ha~~e 

been different had defense counsel simply severed the UPWF charge before trial. 

The juiy's first question to the court during deliberations stated, "The jurors are 

currently 10-2 that Mr. Lacey was at the scene. We have come to a standstill. 

The two against say there isn't enough evidence to say he was theie, fingelpzint. 

Is not el~ougll." (CI 97) (emphasis added) After the jurors returned the next day 

for further deliberations, they specifically asked for details of the felony charge 

and a transcript of Adisa Smith's testimony. (CI 99) The record clearly shows 

that the jury was hung on all charges specifically vecause they did not believe 

that a fingerprint was enough to connect Mr_ Lacey to the murder. The record 

furthei shows that, while trying to break this tie, the jury believed that Inol e 

infoi oration about Mr. Lacey's unrelated prioi felony conviction would help them 

reach a verdict. This is compelling evidence that not on13~ was the jury focused 

oti AZr_ Lacey's unrelated prior felony conviction, but that it's unduly prejudicial 

influence is what resulted in his ultimate conviction. Had defense counsel 
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simply moved to sever the UPWF charge before trial, the conviction would not 

have come in at. trial, and the jury would not have been allo«red to rely on the 

old adage of "once a criminal, always a criminal."Instead, defense counsel made 

the unsound decision of failing to file a severance motion that almost certainly 

would have been granted, and this decision directly led to Mr. Lacey's 

con~~ictions in this rase. 

Summary 

There «gas no trial strategS~ in failing to sever Mr. Lacey's UPWF charge 

from his remaining charges. ~'~Tell-settled case law was on the side of a severance 

motion by defense counsel, as it would ha~~e been an abuse of the trial court's 

discretion to deny such a motion. Theie was no benefit to Mr. Lacey in joining 

the UPWF charge v~~ith the remaining charges; as there is no indication of any 

e~~identiar_y deficiency that would have been cured at a separate trial, and the 

impact of Mr. Lacey's unrelated p2ior felony con~~iction 'vas obviousl~~ going to 

unduly prejudice the jur~l during deliberations. The State provided no evidence 

to support its "all or nothing" trial strategy argument, and the evidence clearly 

shows that it does not. apply to this case. Additionally, although this Court did 

not analyze wlletlier Mr. Lace~~ was prejudiced bj~ defense counsel's failure to 

sever the UPWF charge, the record clearly indicates that 1~2r. Lacey's unrelated 

prior felony conviction was a priiilary basis for the jury's verdict in this case, and 

he «'OUICL IllOTe likely than not leave been acquitted hacl defense counsel se~lered 

the UPVVF charge_ 

Accorclingly, rehearing is necessary to ackno«ledge that defense counsel's 
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peiforinance was deficient in failing to sever the UPWF charge, and to 

determine whether Mi_ Lacey was prejudiced by t~iat faihire. 

1~ 



CONCLUSION 

For the foregoing reasons, Geoige E. Lacey, defendant-appellant, 

respectfully requests that this Count reconsider its older, and either set this 

cause foi additional proceedings, or modify its order so as to grant the ielief 

requested in his opening and reply briefs. 

Respectfully submitted, 

ELLEN J. CURRY 
Deputy Defender 

CHRISTOPHER. SIELAFF 
Assistant Appellate Defender 
Office of the State Appellate Defender 
Fifth Judicial District 
909 Water Tower Circle 
Mt. Vernon, IL 62864 
(618) 244-3466 
5thdistrict_ eserve@osad. state. il. us 

COUNSEL FOR DEFENDANT-APPELLANT 
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PETITION FOR LEAVE TO APPEAL 

PRAYER FOR LEAVE TO APPEAL 

Geoige E. Lacey, petitioner-appellant, heieby petitions this Court for 

leave to appeal, pursuant to Supreme Court Rules 315 and 612, fiom the 

judgment of the Appellate Court, Fifth Judicial District, affirming his conviction 

foi first-degree murder and possession of a weapon by a felon and his sentence 

of 52 years in the Department of Corrections and 3 years of inandator3~ 

supervised release imprisonment_ 

-1-
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PROCEEDINGS BELOW 

Tie appellate Court affirmed Geoi ge E. Lacey's conviction on August 22, 

2023. The appellate count denied Mr. Lacey's petition for rehearing on 

September 18, 2023. A copy of the appellate court's judgment is appended to this 

petition. 

-~-
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COMPELLING REASONS FOR GRANTING REVIEW 

Is it ever reasonable for counsel to reveal a criminal defendant's otherwise 

unrelated criminal history to the jury as a matter of strategy? This question 

needs to be resolved in order to correct a split in the appellate court. See People 

i~. Lei~is, 240 Ill. App. 3d 463, 469 (lst Dist. 1992); People i~. Karra~ker, 261 Ill. 

App. 3d 942, 953 (3d Dist. 1994); But see People u. Gcxpski, 283 Ill_ App. 3d 937 

(2d Dist. 1996); People v. Poole, 2012 IL App (4th) 101017; People u. Fields, 2017 

IL App (1st) 110311-B. 

Certainl3T, this Court has made clear in Edwards, that a trial court, would 

be required to sever unlawful possession of a weapon by a felon (IJPVV~ charges 

in order to avoid handing the jury such highly prejudicial evidence out of a fear 

that. it would be persuasive for all the wrong reasons. Now, the appellate court 

has held that counsePs failui e to sever the UPVVF charge fi om the other counts 

is sound trial strategy, even though the jury would have otherwise been shielded 

from the defendant's prior criminal history. How is it possible foi counsel's 

actions to be reasonable, when this Court has already held that it would be 

reversible error for the trial court to prohibit such a stiong possibility of undue 

prejudice? 

While this Court has previously endorsed the "all-or-nothing" trial 

strategy -where defense counsel attempts to get an acquittal on all charges at 

a single trial, People v. Barria.rd, 104 Ill. 2d 218, 231-32 (1984) —the strategy 

occurred in the context of lesser-inchided offenses. Id.. In other words, the jur~~ 

in Ba.rrr.ard was always going to hear that the defendant had a cizininal 

-3-
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conviction, and the appellate court's adoption of Barnard in 1VIi. Laces context 

stands in opposition to the reasoYung and holding of this Coui t in Edwards. The 

appellate couits that have found deficient performance have applied the "all-or- 

nothing" strategy's justifications —preventing the State fiom curing evidentiary 

deficiencies from one trial to another, hoping the impact of an additional 

con~~iction will be minimal, and minimizing the impact of unrelated prior 

felonies b3~ stipulating to their existence without providing details — to the facts 

of the case and found that the defendant was still prejudiced at trial by the 

failure to sever. See People v. Lewis, 240 Ill. App. 3d 463, 469 (1St Dist. 1992) 

("We can conceive of no legitimate trial sti ategy ii; defense of counsel's failure 

to move foi a severance. Instead, we are struck by the distinct disadvantage 

defendant suffered from the joint trial."); People v. Karrcrker, 261 Ill. App. 3d 

942, 953 (3d Dist. 1994). By contrast, the appellate couits that have found no 

deficient performance relied on the reasoYung that this Court's decision in 

Edw,a.rds did not address ineffective assistance of counsel, and therefore did not 

require a finding of deficient performance for failure to sever. People v. Gaps~i, 

283 Ill. App. 3d 937 (2d Dist. 1996); People v. Poole, 2012 IL App {4th) 10101 r; 

People v. Wields, 2017 IL App (1st) 110311-B. 

Accordingly, guidance is needed from this Court to resolve the split as 

well as guidance as to hove Edwards and Barnard can be applied in harmony. 

Mr. Lacey respectfully requests that this Court grant leave t~o appeal to 

determine whether it. is e~~er sound sti ategy to fail to file a iziotion to se~~er, and 

if so, whether it was sound strategy in his case. 

-4-
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Alternatively, Mr. Lacey requests that this Court grant a supervisory 

order finding that defense counsePs failure to sever his UPWF charge was 

clearly deficient performance based on the facts of his case, and remand his 

cause to the appellate court for consideration of whether defense counsel's 

failure to file said motion resulted in prejudice at trial. 

-5-

SUBMITTED - 24975309 -Debra Geggus - 10/27/2023 1:03 Pti1 



130123 

STATEMENT Off' FACTS 

Mr. George Lacey was charged by information with foul counts of fu st 

degree murder, and one count each of home invasion, armed robbery, and 

unlawful possession of a weapon by a felon ("UPWF") on November 24, 2020. 

(C.18-19) 11ti. Lacey was convicted of one count of first-degree murdei and 

UPWF on October 15, 2021. {C_13-14) 

Darien 4i~oods was killed after a break in to the apartment that he and 

Laui en Swearingen s~iared. {R.295-96) The two inen who entered the apartment 

wore Covid masks, and Sv~~earingen could on13= tell that the inen were black by 

looking at their exposed hands. (R..~94-95) No one ever saw the faces of the men 

that entered the home. A ~~ideo caiuera installed outside of the apartment 

captured video of the men, but their faces are not clearly visible. (8..306) 

Swearingen testified that she did not get a good look at either man wlio entered 

the apartment other than their clothing, that it was fair to say she could not 

identify the t.wo men, and that she had never seen Mr. Lacey except during court 

appearances. (R..31$-19) 

Adisa Smith testified xhat he spent the eailier part of that day drinking 

with Mr. Lacey. 11~. Lacey's untie (Deinandrell Davis), Smith's mechanic, and 

the mechanic's nephew. (R,.366) Smith testified that Mr. Lacey offered him $50 

for a ride to Collinsville to pick up marijuana. (R..370) Smith testified t~iat he 

dro~Te A2r. Lacey and Davis to Collinsville, RTitll Mr. Lacey providing directions 

along the way_ (R.3 r0- r 1) Smith testified that. he dropped TVIr_ Lacey and Davis 

off at a set of apartment buildings ~3ei 11~Ir. Lacey's instructions, and waited for 

-6-
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approximately five minutes before Mr. Lacey and Da~~is returned. {R.375-76) 

Smith testified that Mr. Lacey was a holding a bag that smelled like marijuana, 

and he tolcl Smith to drive to St. Louis. (R.376-77) Along the way, Mr. Lacey 

allegedly threw something off of the bridge as the3~ tiaveled into St. Louis, but 

Smith never saw what it was. (8..377) Sinith admitted to several lies -both 

direct and by omission -that he told to police during their investigation of the 

shooting. {R.383-423j Smith also agreed that he had accepted a plea deal to 

dismiss four charges, inchiding accessory to murder, and a 10-year sentence for 

armed robbery. (8..385-87) SiYiith further admitted that he was "getting one heck 

of a deal" as a result of leis plea. (8.423) 

Prior to trial, defense counsel had agreed to stipulate to Mr. Lacey's 2015 

prioi felony conviction ~~ithout mentioning any details of the undei lying offense. 

(R..50-51) The parties again confirmed during jury selection that the defense 

would stipulate to the prior felony conviction. (R..112-13) At the close of evidence, 

the State admitted the stipulation without objection. (8..451-52) The stipulation 

was accoizipanied by a certificate fiom the Circuit Clerk of St. Clair County 

(E. 170- r 1) 

Ju,r3~ Qlcestio~z #1 

At approximately 8:10 p.in., the jury sent a question to the court stating, 

`°The Jurors are currently ten to two that Mr. Lace3~ v~ras at the scene. We have 

come t.o a standstill. The t~~o against sa~~ there isn't enough evidence to say he 

was there, fingerprint is not enough." (R.652; CI.9 ~) All parties agreed to send 

the jury hc~ine foi~ the night and to iesuine deliberations in the morning. (R.652-

-7-
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54} The jurors were brought into the courtroom, lead IPI 26.09 regarding 

breaking during deli~ierations, and sent home for the night. (R..654-57; CI.98) 

The jury continued their deliberations on October 1~, 2021, at approximately 

9:30 am. (8,.660) 

Jury Question #2 

The jury sent atwo-part question to the court at appro~mately 10:0 

a.m. (8,.661-62; CI.99) The first question read, "What was the felony charge in 

201v?" and the second question read, "Transcript of Adisa Smith's testimon~~." 

(R,.6G1-6~; CI.9~) As to the fast q~iestion, the court instructed the jury that they 

Piave received all of the evidence in the case. {R.663; CI.100) As to the second 

question, the court instructed the jury to go off of their recollections. {R_664-65; 

CI.100) 

Jury Question #3 

Tlie jury sent a third question to the court at approximately 12: 5 p.m. 

(R.665; CI.101) The question read, "What Happens if we agree on t~7o counts but 

are hung on the remainder?" (R.665; CI.101) The court said it would not do any 

good to read the Pri.mm instruction at this point due to the time the jury lead 

already spent deliberating. (R..fi65-66) The State proposed 1laving the jury sign 

the agreed-upon verdict forms and leaving the remaining forms blank, and the 

defense asked fox more time for the jury to deliberate. (R.G66-67) The court said 

it would allow the jury to have finch before deciding what to do, in the hopes 

that the problem might resolve itself_ (R.668-71) 
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Jury Question. #4 

The jury sent a fourth question to the court at approximately 1:20 pm. 

(8..671- r2; CI.102) The question read, "VVe have came to an agreement on two 

of the charges and we are hung on the last three and dfl not feel anything will 

change." (8.672; CI.102) The court said it would bring the jurors in and ask if 

they were adamant that they would not reach a verdict on the three hung 

charges, and would decide whether to read the Pri mm instruction based on their 

answer. (R_672- r3) The jurors were brought into the court room and confirmed 

that they lead 1 eached a vex diet on two counts and v~~ere deadlocked on the other 

three counts. (R.673- r6) N.ir. Lacey was convicted of first-degree murder and 

UPWF, and the jury was hung on the other counts. (C.13-14) The court declared 

a mistrial on the Dome invasion and armed robbery charges. (R.679) 

Direct Appeal 

Mr_ Lacey argued on appeal that his trial counsel was ineffective for 

failing to sever his UPWF charge from his remaining charges. People v. Lacey, 

2023 IL App (5th) 220050-U, ~ 39. Relying on this Court's decision in People v. 

Edwa-rds, 63 Ill_ 2d 134 {1976), Mr. Lacey aigiied that defense counsel was 

ineffective for failing to move to sever his UPV~~F charge because it would have 

been an abuse of the circuit court's discretion to deny such a motion, and there 

was no conceivable trial strategy in trying the charges together. Icl. Mr. Lacey 

fiirther argued that lie was prejudiced 1~~= defense counsel's failure to seiTer, 

because the evidence at trial ~~~as relatively w'e~k, and the jury's notes during 

deliberation demonstrated that their co~isideration of his unrelated prior felony 

-9-
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con~riction was a significant, if not the exclusive, factor in his ultimate murder 

conviction. 

The Fifth District found that defense counsel's failure to sever was a 

strategic decisifln_ Id. at ¶¶ 45-50_ Tile Fifth District reasoned that by employing 

the so-called "all-or-nothing" appzoach, defense counsel could have been trying 

for an acquittal on all charges at one trial, "thinking that the ic~pact of the 

additional conviction would not be significant[,]" or in an effort to pievent the 

State Pram curing an evidentiar3~ deficiency fiom the first trial in a subsequent 

trial. Id. at ¶ 45 (quoting People v. Poole, 2012 IL App (4th) 101017, ¶ 10). The 

Fifth District. found that counsel's decision to stipulate to the unrelated prioi 

felony without providing ally details of the conviction not only demonstrated the 

ei~ployinent of the "all-or-nothing" appioach, but also eliminated any prejudice 

from the jury hearing about this unrelated prior felony conviction. Id. at ¶ 4G. 

-10-
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ARGUMENT 

I. This Court should grant review to determine whether it is ever 

sound trial strategy to fail to sever UPWF charges from the remaining 

charges, and if so, whether such a strategy was sound in Mr. Lacey's 

case. 

This Court's guidance is needed to resolve an appellate court split 

i egarding deficient performance in the context of the ̀ call-or -not~iing" approach - 

an attempt by counsel to achieve a conviction on all counts at a single trial 

instead of severing potentially prejudicial charges. In People v. Edwards, 63 Ill. 

2d 134 (1976), this Court. held that the trial couit's failure to sever the 

defendant's trial for armed robbeiy and unlawful use of a weapon —which 

included as an element the defendant's commission of a piior felony — "cleated 

such a strong possibility that the defendant would be prejudiced in his defense 

of the aimed robbery charge that it was an abuse of the trial count's discretion 

to deny a severance." Id. at 140. Since this Court's decision in Edwards, the 

appellate courts have split on whether counsel's peiforinance is deficient for 

failing to sever charges that. include a prior felony conviction as an element. 

Some lov~rer coui is have found counsel ineffective foi choosing an "all-or-nothing" 

approach instead of severing undul3r prejudicial charges. See People v. Leivi.s, 

240 Ill. App. 3d 4G3, 4G9 (1St Dist. 1992) {"VVe can conceive of no legitimate trial 

strateg3~ in defense of counsePs failure to ino~~e for a sez~erai~ce. Instead, we are 

struck ~iy the distinct. disadvantage defendant suffered from the joint trial."); 

-11-
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People v. Karraker, 2G1 Ill. App. 3d 942, 953 (3d Dist. 1994). Other courts have 

found no deficient performance, relying on the reasoning that this Court's 

decision in Edwards did not address ineffective assistance of counsel, and 

therefore did not require a finding of deficient performance for failure to sevei. 

People t~. Gaps1 i, 283 Ill. App. 3d 937 (2d Dist. 1996); People u. Poole, 2012 IL 

App (4th) 10101 ~; People v. Fields, 2017 IL App (1st) 110311-B. 

When Mr. Lace~~ asked the appellate court to find his attorney ineffective 

for failing to put forward a motion to sevei his UPWF charge that this Court's 

decision in Edwards said would be an abuse of the circuit couit's discretion to 

deny, the Fifth District found that such a failuie was actually a matter of trial 

stx ategy. People v. Lacey, 2023 IL (5th) 220050-U, ~j ~6-~0. But can counsel ever 

call a decision reasonable strategy where the a denial of that same action by the 

trial court world be reversible error? The Fifth District ielied on the "all-or-

nothing" appYaach endorsed by this Court in the lesser•-included-offense- 

instruction context in People v. Barnard, 104 Ill. ~d 218 (i9S4). But Barnard is 

different than Mr. Lacey's case, or Edwaids' case for that matter. In Barnard, 

the jury would have always head about the prioi ci~ininal histoiy; but here, 

severing the UPR~F charge from tl~e other chaiges ~=ould have effectively 

shielded Mr. Lacey from having to reveal to the jury leis prior criminal history. 

Mr. Lacey now asks this Court to grant leave to appeal to clarify whether the 

"all-or-nflthing" appi oath from Ba.rnctrd can be adopted and applied in cases like 

RZr. LaceS~'s, or whether the holding in Edwards must apply not just to the trial 

court, but to counsel as well. 

-12-
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When it appears that a defendant is prejudiced b3T the joinder of related 

charges, a court may order that the charges be severed for trial. 725 ILCS 

5/114-8 (2009). While the issue of whether charges should }~e severed is one 

ordinarily within the discretion of the trial court, see People v. Willer, 281 Ill_ 

App. 3d 939, 950 (2d Dist. 1996), "a defendant suffers severe prejudice where a 

jury learns of the defendant's prior convictions through an indictment on an 

enhanced weapons count while adjudicating his guilt on other uruelated 

charges." People v. Bracey, 52 Ill. App. 3d 266, 273 (1st Dist. 1977), citing People 

u. Edwards, 63 Ill. 2d 134 {1976). 

Where Edzc~cxrds holds that it is reversible error to deny the severance of 

UPWF charges, how could letting the jury hear about a prior con~~ction ever be 

considered beneficial to the defendant? Here, the State charged Mr. Lacey with 

first-degree murder, home invasion, armed robbery, and UPWF. (C.18-19) The 

UPWF charge was based on Mr. Lacey's prior felony conviction from 2015. 

(R..451-52) Pretrial, defense counsel moved to prohibit the use of 1VIi. Lacey's 

prior felony conviction for impeachment, arguing that its prejudicial effect 

outweighed its probative value. Lacey, 2023 IL App (5th) 220050-U, ¶ 46. When 

defense counsel explained that he would stipulate to the prior contTiction without 

providing further details aril ~~lanned to try all the charges in a single trial, the 

circuit court granted the motion. Id. By failing to /Hove to sever, counsel alloc~~ed 

the jury to hear that Mr. Lacey lead a prior felony conviction, highl3T prejudicial 

evidence with no probati~Te value to the remaining charges. 

While the Fi~'th District found counsel acted strategically in choosing an 

-13-
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"all or nothing" approach, Lace~~, 2023 IL App t5th) 220050-U, ¶¶ 45-50, this 

Court has not endorsed this strategy as sound if it results in exposing a jury to 

the defendant's criminal liistor3~. See Fields, 2014 IL App (1 t̀) 110311, ¶ 28, 

vacated a~ad remanded for reconsideration., No. 117475 (September 28, 2016), 

citi,ngPeople u. Walton, 378I11. App. 3d 580 (2007). Although Walton cites People 

v. Barnard, 104 Ill. 2d 218, 231-32 (1984), in suppoit of the soundness of the 

"all-or-nothing" strategy, both T~lalton and Barnard dealt with lesser-included- 

offense instructions. These cases are clistinguishabl~ where the choice to forego 

a lesser-included instruction does not necessarily give rise to prejudice, as is the 

case with prior convictions. Thus, by extending the "all-or-nothing" approach 

once again to the severance of prejudicial charges, the opinion below has 

exacerbated the appellate count split by endorsing an all-or-nothing approach 

as sound trial strategy, even though such a decision means unnecessarily 

exposing the jui~yr to the defendant's unrelated prior felony convictions. 

Furtl~ei more, none of the lower court's stated justifications for the "all-or-

nothing' approach apply to the facts of Der. Lacey's case. The Fifth District's 

decision posits that defense counsel ivay have tried all charges in a single trial 

in an attempt to prevent the Mate fz•om curing an evidentiary deficiency fiom 

the first trial in a subsequent trial. Lacey, 2023 IL App (5th) 220050-U, ¶ 4~ 

(citing People u. Poole, 2012 IL App (4th) 101017, ¶ lOj. However, neither tl~e 

State not the Fiftli District ever suggested «ghat evidentiai5~ deficie~icy the State 

might have cured in a subsequent trial, and none is apparent in the record. The 

Fifth District also suggested that counsel may have believed that a single trial 

-14-

SUBMITTED - 24975309 -Debra Geggus - 10127!2023 1:03 PM 



130123 

would have lessened the impact of any additional conviction. Id. Again, however, 

neither the State nor the Fifth District evei explained how such a consideration 

would have played out in Mr. Lacey's trial, and the ultimate impact of defense 

counsel's failuie to sever was a 52-year prison sentence. 

Instead, the Fifth Distiict's stated justifications foi the "all-or-nothing" 

approach only snake sense in the context that the strategy was fast discussed: 

lesser-included offenses. When considering whether to defend against all 

charges in a single trial, the inspect of an additional conviction or curing 

e~~identiary deficiencies between separate trials makes intzch snore sense when 

considering the impact of a potential lesser-included offense. If the only way to 

potentially mitigate a much more serious offense is to present evidence of a 

different crime, then the "all-oi-nothing" strategy may yet prove effective; oi, at 

least, the employment of the strategy would not necessarily be ineffective. 

However, in the contest of a motion to sever, the stated benefits of the 

"all-or-nothing" approach do not stand up to scrutiny. As discussed above, this 

Court's decision in Edwards snakes it an abuse of circuit court discretion to deny 

the severance of UPWF charges specifically because of the undue prejudice that 

would result to a defendant if those charges axe joined. This is especially true 

where, as here, the pi for felony the State must necessarily prove in order to 

convict on the UPWF charge is unrelated to any alleged course of action the 

defendant undertook in the remaining charges. The statute allowing for 

se~Terance of charges, 725 ILCS 5/114-8{a), allows for severance specifically 

because of the ~3rejudice that will result from joinder. Furthermore, as this Court 

-15-
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noted in Edwards, a defendant is prejudiced and the circuit couit must grant a 

defense motion to sevei charges where an element of the charges against hint 

is that he had a prior felony conviction because of the, "significant risk that the 

trier of fact will use evidence of a prior conviction in determining the defendant's 

guilt or innocence of an unrelated offense." Edwards, 63 Ill. 2d at i40. See also 

People v. 111ontgom.er~~, 47 Ill. 2d 510, 514 (" ̀ The defendant is a dead duck once 

he is on trial before a jury and you present a record that he was [previously] 

con~~icted....If it's any «gay close, the jury is going to [convict] him on that record, 

not ors the evidence' ") 

This Court's ieasorung in Edwards solidifies wh5~ the "all-or-nothing" 

approach, as well as the appellate courts' reliance upon it in the severance 

contest, creates an enhanced danger of unfair trials. Defense attorneys know of 

should know that a motion to sever will be granted because of the undue 

prejudice that defendants suffer when having to admit to an unrelated prior 

felony conviction. Edwards holds that a motion to sever UPVVF charges must be 

granted, because it r~=ould be an abuse of discretion to deny such a motion. The 

fact that a defense attorney inay lessen some of the prejudice of this unrelated 

prior felony conviction by stip~ilating to it existence without providing details 

does not eliminate the prejudice alt~getlier. To that end, when the options aue 

either reducing the kind of prejudice that this Court in Edwards found to be 

necessarily unfair, OP S1Ill~]ly eliminating it. altogether, there is i Bally no choice: 

defense attorneys must be required to sever UPVUF charges, or else defendants 

will not be guaranteed to receive the benefit of the protection that Edrva.rds 

-16-
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provides. 

Because there is a split in appellate court authority regarding ineffective 

assistance in the severance context, the stated benefits of the "all-or-nothing" 

approach do not apply to severance of UPWF charges, and this Court's decision 

in Edi~ards requires reexamination of the "all-or-nothing" approach in the 

contest of severance, Mr. Lacey respectfully requests that this Court gi ant leave 

to appeal to resolve these issues. 

-17-
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II. Alternatively, this Court should issue a supervisory order 

finding that counsel's performance was deficient for failing to sever the 

UPWF charge, and instructing the Fifth District to determine whether 

he was prejudiced by counsel's failure to sever. 

Should this Court find that leave tai appeal is not necessary, it should 

remand to the appellate court for further consideration of A2r_ Lacey's prejudice 

argument, This Court's decision in Edwards makes it clear that Mr. Lace~~'s trial 

aGtorne~s performance was necessarily deficient for not moving to sever his 

UPWF chaff ge from his remaining cliaiges. Any motion to sever would have been 

granted as a matter of la~~v, and none of t ie stated benefits of the "all-or-nothing" 

trial strategy applied to the facts of 112r. Lacey's case. Where the Fifth Distiict 

erroneously disposed of Mr. Lacey's case on the grounds of trial strategy, this 

Court slioiild reivand his case to the appellate court to find that defense 

counsel's performance was deficient, and to consider whether Mr. Lacey suffered 

prejudice at trial as a result. 

-18-
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CONCLUSION 

George E. Lacey, petitioner-appellant, respectfully requests that this 

Court grant leave to appeal. 

Alternativel~~, George E. Lacey, petitioner-appellant, respectfully requests 

that this Court grant a supervisory older remanding his case to the appellate 

couit to determine whether he was prejudiced by defense counsel's failure to 

sever his UPWF charge from his remaining charges. 

Respectfully submitted, 

ELLEN J. CURRY 
Deputy Defender 

CHRISTOPHER. SIELAFF 
Assistant Appellate Defender 
Office of the State Appellate Defender 
Fifth Judicial District 
909 Water Tower Circle 
Mt. Vernon, IL 62864 
(618) 244-3466 
5thdistrict. eserve@osad. state. il. us 

COUNSEL FOR. PETITIONER-APPELLANT 
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2023 IL App (Sth) 220050-U 

NO. 5-22-0050 

IN THE 

APPELLATE COURT OF ILLINOIS 

FIFTH DISTRICT 

NOTICE 

This ortler was filed under 

Supreme Court Rule 23 and is 

not precedent except in the 

limited circumstances albwed 

under Rute 23(e)(1). 

THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the 
j circuit court of 

Plauitiff-Appellee, ) Madison Coiuity. 

~~. ) No. 20-CF-2969 

GEORGE E. LACEY, } Honorable 
Kyle A. Napp, 

Defendant-Appellant_ ) Judge, presiduig. 

NSTICE GATES delivered the judgment of tl~e court. 
Justices Welch and Vaughan concurred in the judgment. 

ORDER 

¶ 1 Held The defendant's counsel did not provide uieffective assistance by failing to request 
severance of the charges. 

¶ 2 The defendant, George E. Lacey, was convicted of first de~ee murder and unlawful 

possession of ~~eapons Uy a felon after a jiuy ri-ial. The defendant appeals the convictions based 

on a~i uieffective assistance of counsel claun where trial counsel failed to sever the charge of 

unlawfiil possession of weapons by a felon from the remauvng coturts. For the followuig reasons, 

we affum the judgment of the circuit court. 

3 I. BAC.KGROLJND 

!J 4 On the evenuig of November 19, 2020, Lauren S~vearuigeu was ui leer apaitmeut, ~~~asliuig 

dishes, ~~~hen two men forced thew way inside by kickuig ui the Uack door. Oue uian approached 

Laiuen and held her dovv~i against the floor. Tlie other in~i coufi-onted Lauren's boyfi-ieud, Darian 
1 
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Woods, who was coming down the staircase fi~om u~staus. Da~ian was fatally shot in the chest as 

he descended, and fell on the stau-s, sliduig to the floor. The inen then took thousands of dollars 

acid caruiabis fiom the apartrneut and fled. 

¶ 5 On Novemt~er 24, 2020. the defendant ~~vas charged by iuforniation with foie• coiu~ts of first 

degree intuder (720 ILLS 5/9-1(a) (West 2020)), one count of home invasion {72Q ILLS 5/19- 

6(a)(5) (West 2020)), one count of armed robbery (720 ILLS 5118-2(a)(4) (West 2020)), and oue 

cotuit of unlawful possession of weapons by a felon (720 ILLS 5124-1.1(a) (West 2020)). The 

defendant's arrest vvairant was issued on NovemUer 30, 2020. 

¶ 6 The State filed a notice of intent to inh oduce certified copies of flee defendant's prior aiYued 

robUery conviction. Tlie defendairt had been convicted of ai-~ued robbery on September 1; 2015. 

See People v. Lacey, No. 13-CF-295 (Cu~. Ct_ St. Clair Coiuity}. The defense filed a motion 

in limine to prechide the use of the prior conviction for impeaclunent of crediUility of the defendant 

and argued that the defendant's prior conviction was prejudicial and had no bearing on credibility. 

~(7 The cu-cuit coiu~t field a pretrial conference ai d addressed the defendant's motion rrl lirrune 

to prechide t}~e use of the defendant's prior conviction. The defense argued that the defendant was 

on hial for aimed robbery and that the prior conviction for aimed robUe~y «ould be used as 

pro~er~sity evidence. The Stag argued that the use of the defendant's prior conviction for ai~ued 

rol~l~eiy would Ue used for impeacluue~it purposes if the defendant testified. Additionally, the State 

argued that it ~~vas obligated to present evidence of the prior charge because it was an element of 

the State's case where the defei~daut was charged as a felon ui possession of a weapon. During the 

motion hearuig, the cu~cuit court questioned defense counsel at~out ~~vhetlier he ~~as gouig to uiclude 

the iuilawful possession of a weapon by a felon charge ui tl~e trial. Defense counsel uidicated that 

2 
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he would defend the charge at hial and stipulated to the fact that the defendant was a convicted 

felon, without mentioning the t~nderlyuig aimed robbery offense. 

¶ 8 The circuit coiu-t denied the defendant's motion ire limrve, allowuig the State to introduce 

the defendant's ~Yned robbery conviction for unpeacluYient purposes if the defendant tested. If 

the defendant did riot testify, the cu-cuit cotu-t allowed the defendant to stipulate that he was a 

convicted felon, anti the jury would not have knowledge of his prior armed robbery con~~iction. 

¶ 9 Oii Octot~er 12, 2021, the h7a1 began with jury selection. Diu~ing jtuy selection, the cu~cuit 

court addressed the parties outside of the presence of the jury panel regardi~ig the unlawful 

possession of weapons Uy a felon coiuit. The circuit court agaui u~quu•ed whether defense counsel 

wairted to proceed with the uiclusion of that count at trial and defe~ise counsel confu7ned his 

position with the circuit cotut. Tie cu~cuit coiurt reiterated that the defendant was stipulating that 

h~ was a felon, and the jurors would not Ue iuforrued of the Hahne of the prior conviction. The 

ci~c~iit coiu-t also reiterated that the defendant's prior aimed robbery conviction would be allowed 

only for unpeaclunent ptuposes. 

¶ 10 The following day, after the jiuy was selected, the State presented its openuig statement. 

The defense declined #o preseirt an opening statement prior to the presentation of the State's case. 

The State then called Officer Ben Koertge as its firs# witness. Officer Koertge was dispatched to 

the victim's residence oii ttie evenuig of November 19, 2020, and sectu~d the crone scene. Several 

photographs were taken of the outside of fire apartment building, t1~e deceased, and t11e ulterior of 

the aparhnent. Tl~e photographs ~~vere identified by the officer and admitted as evidence. 

11 Laiu•en Swearingen #estified that she lived with her boyfiieud, Darian Woods, in 

Colluisville, Illuiois. Du-ian sold caiuiabis out of Mien• home. Laiueu and Darian used Percocet and 

feutaiiyl. Their a~ai-tu~eut lead a "Burg door camera" fllat was activated by motion. 

3 
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¶ 12 On ttie evenuig of November 19, 2020, Lateen aiid Darian were at home ui their- a~arhuent, 

located on the ~•ound floor of a residence. Laiueii testified tha# she was washing dishes when she 

heard a loud noise. Sloe Mined around to see that her back door lead been kicked ui and two men 

entered her Dome. A roan wearuig a "covid mask" and dark clotliuig carne towards her. Lateen 

tlu-e~~ her hands up and cowered down. Tlie uian put lus hands aroiuid her neck and his knee into 

her back, holduig her onto the kitchen floor, as she faced tier refrigerator. The second roan was 

wearuig a wlute sliu-t and had "souietliuig red aroiuld lus face." La~uen was able to deter~iune that 

the men were Black, but shy never saw their facial feahu-es, which were covered. 

¶ 13 Latu•en testified that the man ui the elute shut "bolt[ed] up the stairs." She heard Darian 

ilumiug downstairs at the same tune. Laluen testified that there was a "half of a second of just 

scui~ling and tl~eu a pop_" A g~uishot_ Latu~eu saw Darian slide do~~vn the stairs headfirst, shuggluig 

to breathe. The mau iu the t~vlute and red was searching the second floor of the aparhnent and 

yelled "where's the iuoney." Tl~e uiaii that had puu~ed La~uen to the ground grabbed Lauren by 

tl~e neck and du~ected her• u~stau-s. Lauren had to step over Darian's body to walk up the stau-s. 

Once she reached the second floor, the man released his hold while Lauren walked towards where 

Darian kept the money in a latuidiy~ basket. 

14 After Careen located tl~e money, the man ui t11e white shut ~aUbed what Lauren estimated 

was seven to teri thousand dollars froul the laundry basket. Tlus niau also took a duffle bag 

contauung caiuiabis acid a Ulue bag of caiuiabis. Both Uags were located ui the upstau~s bedroom 

closet. Laineu testified that she kept her eS~es focused to the side, told the ineu that she had not 

seen their, acid Uegged them riot to hiu-t her. The niaii that lead ~uuied her to the groiuid iii the 

kitchen directed Laiu•en uito a Uedroom closet, told her not to move or say anythuig, acid lie closed 

4 
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tlae closet door. Lauren heard their footsteps as they went downstau~s. She called 911 fioin the 

closet. 

¶ 15 When emergency medical services a~Yived, Darian ua longer had a pulse. Lauren testified 

that she provided the police with videos from her security camera system. Two video clips fiom 

the seciuity footage ~~vere published to the jtuy. Laiuen identified the Wien on the videos as the 

same men that were ui lier aparhnent. Theo faces were covered ui the videos. The second video 

clip depicted the nian in the white and red grabbing the outside security camera. Lateen identified 

that he had a gun iu his pocket ~~vhile he dismantled the camera. 

¶ 16 During cross-examination, Latu~en testified that Darian sold marijuana out of tlieu 

apartment. La~uen ~~vas not fauuliar with everyone that came to the apartineut. Darian also used 

fentanyl and sometunes his drug dealers would come to flieu• apartxuent. Lauren knew of four 

additional tunes t~iat Darian had Ueeu robUed. Lauren additionally testified that she did not 

recognize the defendant. Lateen clarified that the man ui the white and red could have Ueei; the 

defenduit, as he had the same build. Latu~en ad~utted, however, that she was uuaUle to identify the 

u~h-uders because tlieu~ facial features were covered. 

'( 17 Detective Kyle Graham testified to obtauuug seciuity footage fiom a business ui 

Colluisville, Illinois, near the victuns' aparhnent_ Between 7:20 p.m. and 7:25 p_m. on November 

19, 2020, a tuck wit~i a "fast blinkuig bluilcer" paused near where the uicident occtuY•ed. Tlie same 

Mick was slio~~ leavuig the area when the 911 call was made by Lauren. Graham additionally 

obtauied ~~ideo footage fi~om a gas station that had a side view of the color, make, and model of 

the tn~ck. Tlie uifoi7nation on the thick was sent to local law enforcement agencies as a vehicle of 

nrterest. 

S 
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¶ 18 Michelle Wenier testified to a Facebook Live video dated July 22, 2020. The defendant 

was on the video wearuig shoes that appeared to be similar to the shoes shown in the video fi-oin 

the crone scene. A clip of the video was published to the jury and introduced into evidence. 

¶ 19 Adisa Smith, the ovv~ier of the blue Mick identified by law enforcement, also testified. 

Smith was 28 years old, acid he attended the sauce high school as the defendant. Smith viewed the 

Facebook video azid coufuined that the defendant was in the video. 

!~ 20 Smith testified to the events that occurred ou November 19, 2020. Earlier in the day, Sinith 

had contacted Matthew Drake, his fi-iend and mechanic. Drake was dz~inknig with the defendant 

and Demandrell Davis. Smith joined and they drank together for several hoius. Diu~uig that tune, 

they did not discuss or plan airy crimes. Smith testified that he noticed the defendant was cai-~yiug 

a giui. 

¶ 21 Smitli indicated that the defendant had offered South $50 for a ride. Smith agreed and drove 

the defend~ut and Davis to Collinsville, Illinois. The defendant directed Suutli to drop the 

defeudaiit and Davis off at au apartment building and to back ui tus truck to park. Smith testified 

the defendant's uist~uction seemed "a little weu-d_" After the defendant and Davis emoted the thick, 

Smith drove to the next intersection to hu7i around and then rehuned to the apartment complex to 

pick up the defendant and Davis. Sniitl~ waited approximately tluee to five muiutes for the 

defendant and Davis. When the two men rehu~ed to the truck, they appeared "very nervous" and 

had a reusaUle shopping bag that "smelled like all weed." 

22 Smith testified that the defendant directed Smith to a gas station ui St. Louis, Missoiu-i. 

When they crossed the I-70 bridge, tl~e defendant "l~~apped sonietlung up acid tluew it iii the river." 

The defendant additionally told South and Davis that "if ti~vord got Uac~ that I [Smith] brought huh 

to t~iis apai~uent, he was gonna kill both of us." 

6 
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x(23 Smith was sho~~i a video taken from the gas station and he confu~ned t11at the video 

depicted his Mick pulling into the gas station. Smith testified that lie went uiside the gas station 

wlule the defendant and Davis remauied in the truck. The defeudaut sat in the passenger seat and 

wore along-sleeved white shut. The video did not clearly depict the passengers that remained ui 

the Mick. Tlie gas station videos were puUlished and admitted into evidence. Snutli testified that 

after he left the gas station, he drove the defendant and Davis bacl. to Davis's louse. The defendant 

gave Suuth $50 and camiabis for the ride. 

¶ 24 Foie days after the incident, Smith was pulled over by the St. Clair County Sheriff's 

Departu7ent. Smith was ai7ested and his htick was towed. Suutli testified that he was interviewed 

by the police on November 23; 2020. Dining the inteivie~~►~, Smith provided the police with a 

physical description of the defendant. 

!(25 Sinitl~ adnutted t~iat he had lied to the police diu~iug his fu•st interview. Smith told the police 

that he had rented leis thick to the defendant for the night and Sniitli was not uivolved with what 

had happened. Smith additionally told the police that the defendant's cousin was uivolved, and not 

Davis, but that was not hue. Smith was charged with accessory to murder, home invasion, and 

robUeiy. South pleaded guilty to uYned robbery and the State agzeed to recorninend a sentence of 

10 years ui the Illuiois Deparhneut of Corrections. Smith testified that he had lied to the police 

Uecause he did not want to get ui trouble. Smith additionally testified that he was telling the truth 

ui court and that he had received a deal to serve 10 yews ui prison for the ~~ned robbery conviction. 

26 Au expert ui forensic pathology perfornied Darian Rloods's autopsy and testified flat the 

cause of death was a gl~nshot woluid of the chest. The nlamier of death was homicide. Daria~i had 

aUrasions on leis head consistent ~~ith Ueui~ shuck ~~vitli a fireai7n or fist. Darian had no uijiu•ies to 

lus hands, or signs of Da~-ian shikuig anyone_ The soot fotuid around the bullet wound 

7 
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demonsh~ated that Duian was shot at close range, within afoot. The dui could have loosely 

touched Darian's body when fined. The giuishot wound tacked tlu~ough the upper part of the 

steniuiu, tluough the left upper lobe of the lung, tluough the aorta, and tluough the spine. Da~iaii 

experienced instuitaneous pualysis and because the bullet transected flee aorta, Darian would have 

died withui muiutes of the uijury. A bullet was recovered fi~om Dariau's Uody. 

¶ 27 Detective Michael Hentze was a crime scene investigator with the Illinois State Police. 

Detective Hentze testified that he fotuid a "Ring doorbell camera" in a recycling Uui outside of die 

apartment complex. He photographed the camera, and the camera was collected and #aken to the 

cruise lab. Detective Heutze took additional photographs of the crone scene and collected a fired 

carh~id~e case as evidence. Dnig paraphein~lia was foiuidui the apartment, Uut no fu-eanns or 

auuntuiition were recovered. Detecrive Hentze additionally collected the Uullet obtained during 

the autopsy. He was also uivolved with the search of Suutl~'s blue truck. Dluiug the seuch of the 

hock, a~i Illinois Link card with the none Deinandrell Davis was recovered. Detective Hentze did 

not recover any items belonguig to tie defendant fiom the apai~hnent or from the truck. 

¶ 28 Officer Nicole Dwyer with the Colluisville Police Department testified that sbe booked 

and fmgeiprinted the defenduit. The defendant's fingerprint samples were sent to the crone lab 

for a comparison. 

'J 29 Melissa Gamboe, with the Illinois State Police forensic science lab, testified to exauiuiing 

tl~e "Ruig doorbell caiiiera." ~S latent fmgeipri~it was found on the camera. She compared the 

collected fuigeiprint to the sample received fiom the defendant and concluded that tl~e latent pruit 

on the "Ring doorbell camera" was made Uy the defendant. Ga~iiboe testified that sloe was not aUle 

to deteiYnuie t~vhen the fmgeiprurt was made, "Uut the likelihood of them stayuig on a doorbell that 

is outside decreases each day because of the envu~oiuuental conditions." 
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¶ 30 Angela Horn with the h~leh~o East Forensic Science Laboratory ui Belleville, Illuiois, 

testified that she analyzed the recovered Uullet fi~om Darian's Uody and the bullet casing from the 

crime scene. Horn was unable to detemune what type of fu~eai~u fined the bullet as die firearm was 

not recovered. The recovered carhidge case was a .40-caliber, possibly 10-millimeter, and was 

marked Suuth and Wesson. The State rested after Hoiu testified. 

¶ 31 The defense presented a motion for a duected verdict. The cu-cuit coiut denied the motion 

for a du~ected verdict. The defendant did not testify on his own behalf and the defense did not 

present any additional evidence. 

¶ 32 During closing arguuieut, the State ar~ied that the defendant coimuitted fast degaee 

unu~der; where he put a gun to Dariau Woods's chest ~~d pulled the lx-igger at close range. 

Additionally, the defeud~t knowingly possessed a fuear~n and lie had admitted to having been 

convicted of a previous felony. The State played the video from the seciuity camera and argued 

that the video was of the defendant with a gnu in his front ii~t pocket_ The State's closuig 

ar~uiient also nicluded that the defendant left his fmgerpi~it on the security caznera. 

¶ 33 The defense argued that the evidence presented did not place fl1e defendant at the cruise 

scene. He azgued that Adisa Smith was the only ~~vitness that testified that the defendant was present 

at Darian Woods's a~arhnent, anc~ his testuiiony was not Uelievable. The forensic scientist was 

unable to detetYuuie how long the fuigeiprint was on the camera. Darian Woods sold catuiaUis out 

of his ~pa~-tuient acid purchased feiitanyl. Lauren Swearingen did not know everyone that had teen 

to the apartment to meet with Darian. The defense uisuivated that the defendant could have been 

at the apa~-hiient to ~iu-chase caiuiaUis or sell fentatryl prior to the night of the uicident u~d left his 

fuigeipi~uit on the "Ring doorbell camera" on a different occasion. 
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¶ 34 While the jury was deliberatuig, they sent a note to the circuit court which stated, "the 

jurors u~e cturently 10-2 that [the defendant] was at the scene. We have come to a standstill. The 

two against say there isn't enough evidence to say he was there, fuigeiprint is not enough." The 

cu-cuit coiut then sent flee jurors Koine for the evening at approximately 8:30 p.m. 

¶ 35 The jtu-ors continued deliberation the followuig Morning. The j~uors sent a note to the 

circuit cotut that stated, "1) What was the felony charge ui 2015?" and "2) Truiscript of Adisa 

Smith's testuiiony_" For the fu~st question, the cu~cuit coiut responded t~iat the jurors had received 

all of the evidence ui this case. For the second question, the circuit court uishlicted the jury that 

they should rely on their• recollection of the testimony. 

¶ 36 The jurors suUsequently submitted a thud note which stated, "what happens if we agree on 

2 counts, Uut are htmg on the remainder?" The circuit coiut noted that the jurors had deliberated 

longer than the presentation of evidence in the case. Tlie jurors were provided lunch and continued 

to deliberate. The jtuors subsequently submitted a final note to the circuit court which stated, "We 

have come to au ag,~eement on two of flee charges acid we are hung ou the last tluee azid do not feel 

auytluug will change." When the circuit court read the note, the com-t clarified with cowisel that 

there ~~ere four felony charges and a question posed to the jtuy on whether the defendant had 

discharged the fueann. There were five issues that the jury had to decide. They had evidently 

reached an agreement on h~vo of the issues. The circuit court did not believe fiu~tl:ier deliberations 

would be producti~~e, and the jtuors retui7ied to the couiti~ooin. The jurors found the defendant 

guilty of first degree i~iuder and iuilavvfiil possession of weapons Uy a felon. The coiu-t declared a 

uiishial as to the charges of home invasion and aiYned robUe~y. 

¶ ~7 The defense filed a posttiial motion for a new trial ~~liich was deiced by the circuit cow-t. 

On T~uaiy 27, 2022, the defendant was sentenced to consecutive sentences of 45 years for the 
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charge of fu~st degree murder and 7 years for the charge of tuila~~vful possession of weapons by a 

felon_ Tlus appeal followed. 

¶ 38 II. ANALYSIS 

¶ 39 On appeal, the defendant argues that defense counsel rendered ineffective assistance of 

cotuisel for failing to sever the unlawfi~l possession of weapons charge fiom the remauuug felony 

coiuits. The defendant clauns that the evidence of a prior conviction unproperly uifluenced the 

jury in fording tl~e defendant guilty of intuder. 

¶ 40 Cruninal defend its have a constitutional right to effective assistance of cotmsel. ~'eople 

v. hale, 2013 IL 113140, ¶ 15. Clauns of ineffective assistance of counsel are governed by a h~vo- 

pronged test establishedui Siricklarad v. Waslvngton, 466 U.S. 668 (1984). Under Strickland, to 

establish a claim of uieffective assistance of cotmsel, tie defendant must show that (1) counsel's 

perfonnauce was deficient, and (2) the deficient performance resulted in prejudice. People v. 

Hughes, 2012 IL 112817, ¶ 44. Where an uieffective assistance of cotuisel claun has not been 

raised before the cu-ci~it coiut, a~u• review is de novo. People v. Lofton, 2015 IL App (2d) 130135, 

¶ 24. 

¶ 41 To establish deficient perfoiznance of coiuisel, the defendant must overcome the shovg 

presumption that defense counsel's actions Z~vere the product of sound trial shategy and not 

uicoinpeteuce. People v. Tucker, 2017 IL App (5th) 130576, ~ 2G. Representation will not be 

considereduieffective based on mistakes in ti7a1 shategy or judgment alone as a defendant is 

entitled to "competent, not perfect, representation." Tucker, 2017 IL Abp (5th) 130576, ¶ 26. "In 

estaUlishuig the prejudice prong, the defendant must sl~o~~v that there is a reasonable proUability 

that, Uut for his attoi~ey's deficient perfoiYiiance, the result of the proceeduigs would have been 

different." Tucker, 2017 IL App (5th) 130576, ¶ 26. If we Enid that the defendant failed to satisfy 
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tl~e fast prong of Sbrcklaud, we need not consider the second prong of whether the deficient 

perfo;Ynance resulted in prejudice_ People v. Torres, 228 Ill. 2d 382, 395 (2008). 

¶ 42 Generally, charges uisuig out of the same incident may tie tried together (725 ILCS 5/114- 

7 (West 2022)), unless it appears that the defendant will be prejudiced thereUy (725 ILC.S 5/114- 

8(a) (West 2422)). The circuit cotut has Uroad discretion ui its decision to grant or deny a motion 

to sever. People v. Fleming 2014 IL App (1st) 113004, ¶ 3 8. 

¶ 43 The defetidaut relies on People v. Edwards, 63 Ill. 2d 134 (1976), ui support of his clams 

that the circuit coiu-t would have granted a motion to sever lead defense counsel filed the motion. 

ui Edwards, the Illinois Supreme Coiu-t foiuid that "the jouider of the armed roUUery and the 

felonious iuila~vfiil use of a weapon charges created such a sh•ong possibility that the defendant 

would be prejudiced iu his defense of the aimed robbery charge that it was an abuse of the trial 

court's discretion to deny a severance." EdH~ards, 63 Ill_ 2d at 140. The Edwards case was specific 

to whether ttie circuit court erred in denyuig a severance; iueffecti~~e assistance of counsel was not 

at issue. Edwards, 63 Ill. 2d at 138. 

!J 44 The defendant recognizes that an attorney's perfoi7nance will not be found deficient if it 

was based upon sotuid hial strategy. St~rcklarld, 466 U.S. at 689. "Generally, a defense decision 

not to seek a severance, alfliough it may prove iuiwise ui huidsight, is regarded as a matter of trial 

strategy." People v. Poole, 2012 IL App (4th) 101017; ¶ 10. The defendant argues that where the 

trial sh~ategy is unsotuid the defense cotmsel's perfoiYnance ~~vill Ue fotuid deficient. See People v. 

~IcMillrrl, X52 Ill. App. 3d 336, 346-47 ( 004). The h~ial shategy prestunptioii is overcome "where 

uo reasonably effective crnninal defense attoniey, coufroutuig hial's cu~cumstances, would engage 

ui siuular conduct." McMrlliii, 352 Ill. App. 3d at 344. 
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¶ 45 Illinois la~~v recogiuzes that when deciduig whether to seek a severance, h~ial counsel inay 

choose an "all or nothuig" trial strategy, where the defendant is acquitted or convicted of all 

charges in a suigle proceeding. People v. Fields, 2017 IL App (lst) 110311-B, ¶ 28. "The mere 

fact that azi `TII-OI-IlOt~11I1~' shategy proved iuisuccessfiil does not meau counsel perfoiYned 

uiueasonably and rendered ineffective assistance." Fields, 2017 IL App (1st) 110311-B, ¶ 28. A 

defendant inay be disadvantaged by severing a case where au evidentiary deficiency in the fast 

case could potentially Ue clued ui the second case. Poole, 2012 IL App (4~tli) 101017, T 10. i~Ve 

also consider that " ̀ [p]erhaps trial coiuisel felt that it made sense to by for an acquittal of both 

counts ui one proceeduig, thuiking that the unpact of the additional conviction would not Ue 

si~auficairt.' "Poole, 2012 IL App (4fli) 101017, ~j 10 (quoting People v. Gapskl; 283 Ill. App. 3d 

937, 943 {1996)). 

¶ 46 Defense counsel addressed the defendants prior aiYned robUeiy conviction diu-uig the 

hearuig on lus motion in limine to prohibit the use of the con~~iction if the defeudairt testified. The 

cu~cuit cotut deiced the motion and the defendant's conviction of aimed robUery would have been 

admissible only if the defendant testified. During the motion hearing, the circuit court additionally 

addzessed whether the tu~lawfiil possession of a weapon Uy a felon charge would be u~chided at 

hial. The defense did not seek to sever the charge and sought to miuu~ize the prejudice of the prior 

conviction by stipulating that the defendant was a convicted felon without infonnning the jury that 

the defendant had a prior aimed robbery convicrion. The cu~cuit court addressed this issue again 

diuuig jury selection. Defense counsel coiifuYned that he wished to proceed by stipulatuig that the 

defendant lead a prior conviction. The defense counsel's decision to stipulate to the prior felony 

uidicates that the decision not seek a severance of the felony clauns 'vas a matter of trial sri~ategy. 
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¶ 47 The defense employed a~i "all-or-nothing" h7a1 sh~ategy while presenting a theory that there 

was uisufficient evidence to place the defendant at flee crime scene duruig the tuYie of the nnuder. 

Evidence demonshated that flee victun sold dnigs to uuinerous people at lus aparhnent and abused 

fentanyl. Defense counsel axgued that the expert witness could not determine a date for the 

defendant's fmgerpi~uit; the defendant may have left his fmgeipriut at the apartrnent at an earlier 

tune; and, insinuated that the defeudairt inay have purchased dnigs from the victim in the past. 

Per~iaps defense counsel considered that it made sense to by for au acquittal of all counts in one 

proceeduig where the unpaci of an unknown prior conviction may not be significant considering 

that the defendant's fmgeiprint was fotuid at a location associated with illegal dnig activity. 

¶ 48 Accordingly, the defenda~it has failed to overcome the strong pres~unption that defense 

counsel's decision to not ptusue a motion to sever was a matter of sound hial st~~ategy. Thus, we 

conclude that the defendant did not receive ineffective assistance of cotuisel where counsel's 

performance was not deficient, and we need not consider whether defendant was prejudiced. 

¶ 49 III. CONCLUSION 

¶ _50 For the reasons stated above, we conclude that the defendant did not receive ineffective 

assistance of counsel and affiiYn his conviction and sentence. 

¶ 51 AffuYned. 
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IN THE 

SUPREME COURT OF ILLINOIS 

PEOPLE OF THE STATE OF 
ILLINOIS, 

Respondent-Appellee, 

-vs-

GEORGE E. LACEY, 

Petitioner-Appellant. 

Petition for Leave to Appeal 
from the Appellate Court of 
Illinois, Fifth Judicial 
District, No. 5-22-0050 

There heaid on Appeal from 
the Circuit Court of Madison 
County, Illinois, No. 20-CF-
2969. 

Honorable 
Kyle Knapp, 
Judge Presiding. 

NOTICE AND PROOF OF SERVICE 

Mi_ Kwaine Raoul, Attorney General, 100 W. Randolph St., 12th Floor, 
Chicago, IL 60601, eseive.criminalappeals@ilag.gov; 

Mi . Patrick D. Daly, Deputy Director, State's Attorneys Appellate Prosecutor, 
4114 North Water Tower Place, Suite C, Mt. Veinon, IL 62864, 
05dispos@ilsaap.org; 

Mr. Thomas Haine, Madison County State's Attorney, 157 N. Main St., Suite 
402, Edwardsville, IL 62025, sainfo@co.madison_il.us; 

Mr. George E. Lacey, Register No_ B90013, Menard Correctional Centel, P.O. 
Box 1000, Menard, IL 62259 

Under penalties as provided by law pursuant to Section 1-109 of the Code of 
Civil Procedure, the undersigned certifies that the statements set forth in this 
instrument are true and coriect. On October 2G, 2023, ttie Petition for Leave to 
Appeal was filed with the Clerk of the Supreme Court of Illinois using the 
court's electronic filing system in the above-entitled cause. Upon acceptance of 
the filing fiom this Court, persons named above with identified email addresses 
will be served using the coui is electronic filing s3~stem. One copy is being mailed 
to the petitioner in an envelope deposited in a U.S. mail box in Mt. Vernon, 
Illinois, with propel postage prepaid. Additionally, upon its acceptance by the 
court's electronic filing system, the undersigned will send 13 copies of the 
Petition for Leave to Appeal to the Clerk of the above Court. 

/s/Debra Geg~us 
LEGAL SECRETARY 
Office of the State Appellate Defender 
X09 Water Tower Circle 
1~2t. Vernon, IL 6284 
{618) 244-3466 
Service via email will be accepted at 
5thdistrict. eserveG~osad. state. il. us 
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FILED 
September 18, 2023 

APPELLATE 
COURT CLERK 

5-22-OOSU 

THE PEOPLE OF THE STATE OF 
ILLINOIS, 

Plaintiff-Appellee, 
v. 

GEORGE E. LACEY, 
Defendant-Appellant. 

Madison County 
Trial Court/Agency No.: 20CF2969 

ORDER 

This cause coming on to be heard on defendant-appellant's petition for rehearing and the 

court being advised in the premises: 

IT IS THEREFORE ORDERED that the petition for rehearing is denied. 
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