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QUESTION PRESENTED FOR REVIEW

Did the Ninth Circuit violate the constitutional guarantee of Due Process and

28 U.S.C. §2255(b) when denying Appellant an evidentiary hearing, despite specific

allegations that he was shackled during trial which were supported by sworn

declarations attesting that he was visibly (and sometimes audibly) shackled

throughout his jury trial?

Prefix



TABLE OF CONTENTS

PAGE

QUESTION PRESENTED. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . prefix

TABLE OF CONTENTS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . i

PETITION FOR WRIT OF CERTIORATI TO THE UNITED STATES COURT
OF APPEALS FOR THE NINTH CIRCUIT. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

 OPINION BELOW.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

 JURISDICTION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
 
 CONSTITUTIONAL PROVISION INVOLVED IN THIS CASE. . . . . . . . . . . . . 3

 FEDERAL STATUTE INVOLVED IN THIS CASE. . . . . . . . . . . . . . . . . . . . . . . 3

STATEMENT OF FACTS RELEVANT TO THIS PETITION. . . . . . . . . . . . . . . 2

A. Summary Of Procedural History. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

B. Evidence Cota Was Shackled . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

C. Facts Presented At Trial . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

D. The Ninth Circuit’s Decision. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

 
REASONS FOR GRANTING THE WRIT. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10

ARGUMENT.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

i



   THIS COURT SHOULD GRANT CERTIORARI  BECAUSE THE NINTH
CIRCUIT VIOLATED §2255 (b) WHEN FAILING TO REQUIRE  AN
EVIDENTIARY HEARING AND, IN DOING SO, FAILED TO PROTECT
COTA’S FIFTH AMENDMENT RIGHT TO BE FREE FROM
SHACKLES DURING TRIAL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

CERTIFICATE OF COMPLIANCE.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

PROOF OR SERVICE. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

ii



   
TABLE OF AUTHORITIES 

Baumann v. Untied States,
692 F.2d 565 (9  Cir. 1982)......................................................................... 15, 18th

Deck v. Missouri,
544 U.S. 622 (2005)........................................................................ 5

Erickson v. Pardus, 
551 U.S. 89, 94 (2007)...................................................... ............18

Estelle v. Gamble,
429 U.S. 97, 106 (1976)..................................................................18

Green v. United States 
260 F. 3d 78 (2d Cir. 2001).............................................................19

Greenholtz v. Neb. Penal Inmates,
442 U.S. 1 (1979)............................................................................10

Guerrero v. United States,
84 Fed.Appx. 933 (9th Cir. 2003)...................................................17

Haines v. Kerner, 
404 U.S. 519 (1972) (per curiam)...................................................18

Illinois v. Allen, 
397 U.S. 337 (1970)........................................................................19

Purkey v. Maass,
945 F.2d 409 (9  Cir. 1991). ........................................................... 18th

Raysor v. United States 
647 F. 3d 491 (2d Cir. 2011)..........................................................14

 Rhoden v. Rowland, 
172 F.3d 633, 636 627-28 (9  Cir. 1999) . ........................... ...10,19th

Shah v. United States, 
878 F.2d 1156 (9  Cir. 1989) ...... ...................................... .....17,18th

iii



Smith v. United States,
348 F.2d 1156 (6  Cir. 2003)..................................................................14th

Turner v. United States
183 F.3d 474 (6  Cir. 1999)....................................................................14th

Youngberg v. Romeo, 
457 U.S. 307 (1982)................................................................................10

United States v. Booth,
432 F.3d 542 (3d Cir. 2005)....................................................................14
                                         
United States v. Burrows, 
872 F.2d 915 (9  Cir. 1989)....................................................................16th

United States v. Brigs,
939 F.2d 222 (5  Cir. 1991)....................................................................18th

United States v. Chacon-Palomares,
208 F.3d 1157 (9  Cir. 2000) .................................................................14th

United States v. Estrada,
849 F.3d 1304 (10  Cir. 1988)................................................................14th

United States v. Howard,
381 F.3d 873 (9  Cir. 2004)....................................................................15th

United States v. Kallas, 
814 Fed.Appx. 198 (9  Cir. 2020)..........................................................16th

United States v. Reyes-Bosque,
624 Fed.Appx 529 (9  Cir. 2015)............................. ..........................12,14th

United States v. Rivas-Lopez,
678 F.3d 353 (5  Cir. 2012).....................................................................15th

United States v. Rodriguez,
49  F. 4  1205 (9  Cir. 2022)..............................................................15,16th th

United States v. Schaflander, 
743 F.3d 714 (9  Cir. 1984).....................................................................16th

iv



United States v. Seesing,
234 F.3d 456 (9  Cir. 2000).....................................................................6th

United States v. Werle,
35 F.4th 1195, 1206 (9  Cir. 2022..........................................................16th

Zichko v. Idaho,
247 F.3d 1015, 1020 ( 9  Cir. 2001).......................................................18th

FEDERAL STATUTES 

22 U.S.C. § 2255 ................................................. .........................12

v



PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

Petitioner-Appellant, Robert Cota Jr, respectfully prays that a writ of certiorari

issue to review the judgment of the Ninth Circuit Court of Appeals in United States

v. Cota, U.S.C.A. No. 19-56376, affirming the district court’s denial of Cota’s habeas

petition and denying a petition for rehearing issued on December 13, 2023.   

OPINION BELOW

On September 28, 2023,  the Ninth Circuit filed an unpublished memorandum

opinion affirming the conviction in this case, a copy of which is attached as Appendix

A.  On December 13, 2023, the Ninth Circuit rejected Petitioner’s request for

rehearing and suggestion for rehearing en banc. See, Appendix B.

In the memorandum opinion, the Ninth Circuit affirmed the district court’s

denial of Robert Cota’s motion to vacate his conviction for conspiring to distribute

methamphetamine pursuant to 28 U.S.C. §2255 and affirmed the district court’s

denial of an evidentiary hearing under 28 U.S.C. §2255(b).   The opinion in the

instant case, upholding the denial of a hearing, violates the mandate of §2255(b)

directing district courts to hold a hearing unless “the files and the records of the case

conclusively show that the prisoner is entitled to no relief”. 
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JURISDICTION

This Court has Jurisdiction under 28 U.S.C. § 1254 (1). 

CONSTITUTIONAL PROVISION INVOLVED IN THIS CASE

U.S. Const. Amend. V:  No person shall be held to answer for a capital, or

otherwise infamous crime, . . . without due process of law . . . .

FEDERAL STATUTE INVOLVED IN THIS CASE

Title 28 U.S.C. §2255(b): “Unless the motion and the files and records of the

case conclusively show that the prisoner is entitled to no relief, the court shall . . .

grant a prompt hearing thereon, determine the issues and make findings of fact and

conclusion of law with respect thereto.”

STATEMENT OF FACTS RELEVANT TO THIS PETITION

A.  Summary of Procedural History

Robert Cota was the only defendant in a 23-defendant Indictment who

proceeded to trial on charges that he conspired to distribute methamphetamine.  (2-

ER-257-60; ).  Cota represented himself at trial, with the assistance of advisory1/

  “ER” refers to Appellant Cota’s Excerpt of Record filed with his opening brief1

to the Ninth Circuit; “CR” refers to the Clerk’s Record; and, “TT” refers to the Trial
Transcript of Cota’s jury trial in 2014.
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counsel John Kirby.  (C.R.  99-104).  After a four-day jury trial, on December 2 - 5,

2014, Cota was convicted of the conspiracy charge.  (C.R. 104).   On May 20, 2015,

Cota was sentenced to 240 months (20 years) followed by 10 years of supervised

release. (3-ER-563-66).  Cota is in custody serving that sentence with a projected

release date of December 13, 2028.

On December 10, 2018, Cota, acting pro se, filed a motion to vacate, set aside

or correct his conviction pursuant to 28 U.S.C. § 2255, arguing, inter alia, that he was

unconstitutionally shackled in leg irons throughout his jury trial. (1-ER-17-122).  In

support of his claim, Cota presented nine declarations from people present at the trial

attesting they saw and heard the leg irons shackling Cota’s ankles during trial.  (1-

ER-67-77). However, the lower court refused to hold a hearing and dismissed the

petition. (1-ER-4-16).

B.  Evidence Cota Was Shackled

Advisory counsel John Kirby, who was present at every hearing and throughout

the trial and sentencing, signed two declarations attesting that Cota was shackled in

leg irons throughout his trial.  (1-ER-68 & 1-ER-169).  Seven other declarations were

attached to the Habeas Petition and Reply, all attesting that Cota was shackled during

trial and the shackles were visible and audible (due to the rattling of the chains).  (1-
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ER-69-77; 1-ER-165-68).

Evidence in the trial record supports Cota’s claim that he was, in fact, shackled,

corroborating the affidavits submitted.  Specifically, just before trial, the lower court

advised both sides that they would be conducting their examinations, as well as

opening and closing statements, while seated, rather than from the podium as is

standard.  (1-ER-401; see also, TT 397).  The court explained how the exhibits would

be displayed on the computer screens and if something had to be handed to the

witness “the court clerk will retrieve it and hand it to the witness.”  (1-ER-399-400;

see also, 1-ER-439). The only time the parties would stand was when the judge

entered the courtroom, when the jury entered or left the courtroom or when objecting. 

(1-ER-401; 1-ER-439; 1-ER-451).  This departure from standard protocol would

lessen the chance that the jury would notice the leg irons shackling Cota’s ankles.  No

other justification for this odd procedure was given.

The trial record contains no statement nor conclusive evidence that Cota was

unshackled during trial.  The record of the numerous pre-trial proceedings contains

conclusive evidence, i.e., statements from the district court and Cota, showing that

Cota was shackled during pre-trial proceedings (consistent with the universal

shackling policy of the Southern District of California that was in effect at that time).

4



(1-ER-69-77; 1-ER-165-68).

At no time was there a hearing, as required by Deck v. Missouri, 544 U.S. 622

(2005), to determine if circumstances warranted the extraordinary measure of

shackling the pro se defendant throughout his trial.  

C.  Facts Presented At Trial

Cota’s defense at trial was that he was involved in marijuana distribution, but

not methamphetamine and that the government’s star witness, Julie Peterson, lacked

any credibility.  (TT 74).  While the case involved months of wiretaps and

surveillance, the primary evidence against Cota came from a traffic stop and search

which led to the seizure of approximately one pound of methamphetamine concealed

inside a red coffee can found in Cota’s car.

Julie Peterson, the number one defendant in the indictment, had a long history

of importing methamphetamine from Mexico and had ties to two large and dangerous

Mexican drug cartels: the Sinaloa Cartel and the La Familia Cartel.  (TT 110-11, 157-

158, 355).   Upon her arrest, Peterson decided to plead guilty and cooperate against

her Mexican connections.  (TT 110-11, 124).  She had been previously convicted of

selling methamphetamine, importing marijuana and bulk cash smuggling.  (TT  121-

122). 
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Peterson initially denied that any promises had been offered in exchange for

her testimony against Cota, protesting that she was only there to “tell the truth”.  (TT

124).  However, on cross-examination, she admitted that she agreed to testify against

Cota “hoping for” a sentence less than 30 years to life. (TT 160, 162).  She knew that

the length of her sentence depended on how much her testimony helped the

government.  (TT 12-2-14, 160-161).  2/

Upon her arrest, Peterson told agents that Cota was not involved in

methamphetamine distribution.  (TT 123, 155-157).  At that time, she told agents that

Cota was only involved in marijuana.  (TT 156, 161).  At trial, however, she claimed

her initial statement was a lie because she was “scared”.  (TT 123).  

At trial, Peterson claimed that in 2010 and 2011, she sold pound quantities of

methamphetamine to Cota on several occasions.  (TT 125-140).  Peterson listened to

several of the recorded calls from the wiretap and testified the calls were between

herself and Robert Cota and concerned drug deals.  (TT 148-154). 

On July 25, agents surveilled Cota as he drove to a Food-4-Less grocery store

and purchased several items, including a large red container of coffee.  (TT 178-185,

199).  The surveilling agents testified that, in their opinions, Cota spent an inordinate

  Peterson was sentenced to only 10 years.  (CR 1106).2
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amount of time (5 to 7 minutes) “hunched over” the trunk of his car when placing his

groceries in the car.  (TT 180-185, 188, 201, 220-225). 

  The agents asked Chula Vista Police Officer Carter to “conduct a traffic stop”

on Cota for the purpose of searching his car for evidence of drugs.  (TT  186, 247). 

Officer Carter stopped Cota and impounded the car.  (TT 234, 246).  Once Cota’s car

was at the police station, agents searched the trunk and seized 444.9 grams of

methamphetamine, discovered inside a red plastic coffee container.  (TT 272, 281-

282, 323-325).  The red coffee container, in which the drugs were found, appeared

to have been opened and then re-sealed with glue.  (TT 281-82).  However, no loose

coffee grounds were found in the trunk of the car.  (TT 291).  A small container of

glue was found during the search of the car.  (TT 291, 357-358). 

Cota called a forensics expert who examined the tube of glue seized from his

car and compared it to the glue that was used to re-seal the coffee container in which

the methamphetamine was found.  (TT 422-424).  The expert determined the glue

found in the car was not the same glue used to reseal the coffee container.  (TT 425). 

Defense investigator Bellizzi conducted a demonstrative re-enactment in which

he unsealed a red coffee container, dumped out some coffee and inserted a pound of

sugar which was equivalent to the weight of the methamphetamine allegedly found

7



in the coffee container in Cota’s trunk.  (TT 375-378).  After completing the

demonstration, investigator Bellizi showed the jury the coffee grounds that had to be

removed from the container so the pound of sugar would fit inside.  (TT 378).

The defense also introduced eight recorded calls from the wiretap which

showed that Cota was discussing marijuana trafficking (rather than methamphetamine

trafficking).  (TT 363-366, 373-375, 382).  Defense investigator Bellizi had reviewed

many of the thousands of recorded wiretap calls and never heard Cota say

“methamphetamine.”  (TT 390).

During the search of the Cota’s residence no methamphetamine was

discovered.  (TT 339).  However, several marijuana plants, dried marijuana and

marijuana literature were found.  (TT 114, 337-339).   Agents searched another

residence on Rigel  Street which was associated with the investigation and found a

marijuana grow, seizing 266 marijuana plants.  (TT 340-346, 356).  This marijuana

grow was also associated with Cota.  (TT 347).  

The trial spanned two and a half days.  The jury deliberated over two days. 

During that time, the jury asked two questions about the methamphetamine seized. 

(TT 510, 513, 518, 520-521).   On the second day of deliberations, the jury returned

a guilty verdict.
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D.  The Ninth Circuit’s Decision

On September 28, 2023, the Ninth Circuit issued its decision affirming the

district court’s dismissal of Cota’s habeas petition.  (Appx. A).  Specifically, the

lower court held that the district court “did not abuse its discretion in resolving Cota’s

motion without an evidentiary hearing.”   (A, p. 2).  Most important, the Ninth Circuit

held that 22 U.S.C. § 2255(b) only “creates a presumption in favor of holding

evidentiary hearings” which could be ignored here because “judges may alternatively

rely on records, their own notes and recollections, and common sense to resolve

factual disputes, especially when the factual dispute concerns something that occurred

in open court and could be resolved by considering the trial record.”  (A, p. 3).

The Ninth Circuit also held that the district court did not clearly err in finding

(without holding a hearing) that “Cota was not shackled at his trial.”  (A, p. 3).

Moreover, the Panel held that “[t]he court did not need to separately address each

declaration; the record supports the adverse credibility determination as to all of the

declarations.”  (A, p. 3).   These holdings then led the Ninth Circuit to conclude,

“Cota’s success on the merits of his shackling claim is foreclosed by the district

court’s finding that Cota was not shackled at trial.”  (A, p. 4).

On November 15, 2023, Cota filed a petition for rehearing and suggestion for
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rehearing en banc.  On December 13, 2023, the Ninth Circuit denied the petition for

rehearing and rehearing en banc. (Appx. B).

REASONS FOR GRANTING THE WRIT

The Due Process Clause of the Fifth Amendment guarantees that no person

shall be "deprived of life, liberty, or property, without due process of law." U.S.

Const. amend. V. This Court has repeatedly noted that "[l]iberty from bodily

restraint always has been recognized as the core of the liberty protected by the Due

Process Clause from arbitrary governmental action." Youngberg v. Romeo, 457

U.S. 307, 316 (1982) (alteration in original) (quoting Greenholtz v. Neb. Penal

Inmates, 442 U.S. 1, 18 (1979) (Powell, J., concurring in part and dissenting in

part)). Liberty from bodily restraint includes the right to be free from shackles in

the courtroom. See Deck v. Missouri, 544 U.S. 622, 629 (2005). “‘[N]o person

should be tried while shackled and gagged except as a last resort’ because of the

distinct possibility of ‘a significant effect on the jury’s feelings about the

defendant.”  Rhoden v. Rowland, 172 F.3d 633, 636 (9  Cir. 1999)(quoting Illinoisth

v. Allen, 397 U.S. 337, 344 (1970)). 

Here, Cota filed a habeas petition alleging he was unconstitutionally

10



shackled during his jury trial and therefore tried in violation of the guarantees

enshrined in the Due Process Clause.  In support of his contention that he was

shackled throughout trial, Cota submitted nine declarations from people who

observed the trial, his advisory counsel and his investigator.  Because the

affidavits submitted with Cota’s petition were specific, detailed and not

contradicted by the record, a hearing was required under 28 U.S.C. §2255(b).  Yet,

the district court refused to grant a hearing and made factual findings against Cota. 

The Ninth Circuit also violated the mandate of 28 U.S.C. §2255(b) in affirming

the district court’s denial of a hearing. 

Certiorari should be granted to protect the rights of habeas petitioners, to

vindicate and protect §2255(b)’s provision requiring hearings when the petitioners

raise factual disputes and to ensure that defendants are not shackled throughout

trial in violation of the Due Process Clause.
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ARGUMENT

THIS COURT SHOULD GRANT CERTIORARI BECAUSE THE NINTH
CIRCUIT VIOLATED §2255(b), AND IN DOING SO, FAILED TO
PROTECT COTA’S FIFTH AMENDMENT RIGHT TO BE FREE FROM
SHACKLES DURING TRIAL.

Title 28 U.S.C. §2255(b) clearly mandates:

Unless the motion and the files and records of the case conclusively

show that the prisoner is entitled to no relief, the court shall cause

notice thereof to be served upon the United States attorney, grant a

prompt hearing thereon, determine the issues and make findings of

fact and conclusion of law with respect thereto.

The statute does not create a soft presumption that can be easily rebutted. 

The statute uses the mandatory directive “shall” when stating that the court “shall”

hold a hearing.  The only exception is when the “files and records of the case

conclusively show that the prisoner is entitled to no relief.”  (emphasis added).  In

other words, “‘a hearing is mandatory whenever the record does not affirmatively

manifest the factual or legal invalidity of the petitioner’s claims,’ and failure to

grant one in such a circumstance is an abuse of discretion.”  United States v.

Reyes-Bosque, 624 Fed.Appx. 529, 530 (9   Cir. 2015) (reversing and remandingth

12



for a hearing).

In contrast, the Ninth Circuit in this case incorrectly held that the trial court

could “rely upon common sense to resolve factual disputes, especially when the

factual dispute concerns something that occurred in open court and could be

resolved by considering the trial record.”  (A, p. 3).  This holding violates the plain

and clear directive of §2255 by allowing the lower court to use its “common

sense” and simply decide that it does not believe the allegations in the petition and

sworn statements.    

Nor was there conclusive evidence in the record which “affirmatively

manifest[ed] the factual or legal invalidity” of  Cota’s claim.  There was never any

indication on the record that Cota was not shackled during trial.  The trial

transcript was silent on whether the leg irons, in which Cota appeared throughout

the pre-trial proceedings, were removed for trial. While the district court pointed

out an instance in which one of the affidavits was contradicted by the record on a

collateral issue, that conflict is not sufficient to foreclose a hearing.  Rodriguez,

infra, at 1216.  Nothing in the record contradicts the nine sworn affidavits on the

key question, was Cota shackled?  Nor did the government offer any affidavits

from the prosecutor or the Deputy U.S. Marshal attending the trial contradicting

13



Cota’s claim he was shackled during trial.

While a material factual dispute must be shown to warrant an evidentiary

hearing, Turner v. United States, 183 F.3d 474, 477 (6  Cir. 1999), the petitioner’sth

burden for establishing entitlement to an evidentiary hearing is “relatively light”,

Smith v. United States, 348 F.3d 545, 551 (6  Cir. 2003).  When, as here, theth

district court is presented with specific factual disputes supported by evidence

outside the record and not contradicted by the record, a hearing is required.  See,

Raysor v. United States, 647 F.3d 491, 496 (2d Cir. 2011) (evidentiary hearing

required for allegation of ineffective assistance of counsel because record not

sufficiently developed); United States v. Booth, 432 F.3d 542, 545-46 (3d Cir.

2005) (evidentiary hearing required to determine whether defendant’s trial counsel

was ineffective); United States v. White, 366 F.3d 291, 300 (4  Cir. 2004)th

(evidentiary hearing required because factual dispute existed regarding claim

prosecutor orally promised guilty plea was conditional); United States v. Estrada,

849 F.3d 1304, 1306-07 (10  Cir. 1988) (evidentiary hearing required for claim ofth

involuntary guilty plea because record inconclusive on issue).  Even when the

district court is “faced with conflicting” sworn accounts, a hearing is required. 

Reyes-Bosque, 624 Fed.Appx. At 530 (citing United States v. Chacon-Palomares,
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208 F.3d 1157, 1158-59 (9  Cir. 2000); see also, United States v. Rivas-Lopez,th

678 F.3d 353, 358-59 (5  Cir. 2012) (evidentiary hearing required for allegation ofth

ineffective assistance of counsel because of conflicting accounts and incomplete

record on relevant factors).  Here, the district court did not even have “conflicting”

sworn statements and still refused to hold a hearing

Other evidence in the record corroborates Cota’s claim that he was shackled

during trial.  As explained above, the district court’s order that the parties remain

seated during the trial supports Cota’s claim that he was shackled and the district

court was attempting to hide that fact from the jury by ordering the parties to

remain seated at the table.  

As held in United States v. Rodriguez, 49 F.4th 1205, 1213 (9  Cir. 2022),th

the use of  the word “shall” in §2255(b) mandates a hearing “[u]nless the motion

and the files and records of the case conclusively show that the prisoner is entitled

to no relief.”  (quoting 28 U.S.C. §2255 and citing United States v. Howard, 381

F.3d 873, 877 (9  Cir. 2004)).  Rodriguez explained that a hearing is mandatedth

“unless” the record “affirmatively manifest[s] the factual or legal invalidity of the

petitioner’s claims.”  Id. (quoting Bauman v. United States, 692 F.2d 565, 571 (9th

Cir. 1982)). 
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Moreover, some conflict between a petitioner’s evidence and the trial record

does not foreclose a hearing.  In Rodriguez, the Ninth Circuit found the “evidence

contradicting Rodriguez’s argument is certainly strong,” but still found that this

evidence did not “conclusively” foreclose the claim and relief sought.  The

Rodriguez Court concluded, 

When the [trial] court is faced with a fact-intensive analysis . . . and

where the defendant presents some evidence not palpably false which

suggests that he [is entitled to relief], then it cannot be said that the

record is conclusive against the defendant, ... nor can it be said that

the defendant’s claim is “so palpably incredible or patently frivolous

as to warrant summary dismissal.” On these facts, it is “illogical” –

and therefore an abuse of discretion – to deny an evidentiary hearing.

Id. at 1216 (quoting United States v. Werle, 35 F.4th 1195, 1206 (9  Cir. 2022)th

and United States v. Schaflander, 743 F.3d 714, 717 (9  Cir. 1984); see also,th

United States v. Kallas, 814 Fed.Appx. 198, 202 (9  Cir. 2020) (where the Ninthth

Circuit reversed and remanded for an evidentiary hearing on petitioner’s claim that

the trial court closed the proceedings to the public during voir dire, despite some

evidence in the record contradicting the claim); and United States v. Burrows, 872
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F.2d 915 (9  Cir. 1989) (reversing and remanding for evidentiary hearing); and,th

Guerrero v. United States,84 Fed.Appx. 933 (9  Cir. 2003) (reversing andth

remanding for evidentiary hearing). 

Here, the Ninth Circuit relied upon Shah v. United States, 878 F.2d 1156

(9  Cir. 1989), to support its argument that the lower court was justified inth

denying a hearing.  However, Shah is so distinct from this case that it has no

precedential authority.  In Shah, the Ninth Circuit made no mention of any

evidence, such as affidavits, offered to support the petitioner’s claims. Rather the

Shah Court merely refereed to the petitioner’s allegations and claims.  There, the

petitioner claimed he received IAC at the plea bargaining stage because his lawyer

advised him that if he pleaded guilty the judge would not consider nor hold against

him his criminal record; whereas, if he went to trial, the jury would convict him

based on his record and he could not withdraw his plea prior to sentencing.  Shah

878 F.2d at 1159-1162.  The record in Shah did directly contradict the claims of

petitioner.  For example, the transcript of the guilty plea in Shah revealed that the

trial judge advised petitioner that the sentence would be based in part on his

criminal record, contradicting petitioner’s claim.  Id. at 1159.  Moreover, in Shah,

the government submitted an affidavit from defense counsel specifically
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contradicting petitioner’s allegations.  Id. at 1162; Cf., Purkey v. Maass, 945 F.2d

409 (9  Cir. 1991) (unpubl)(reversing and remanding for a hearing on theth

petitioner’s allegations consistent with the mandate of §2255(b) after observing

that, in Shah, the trial court had before it portions of the record that specifically

and clearly refuted the allegations in the habeas petition contrary to the facts of

Purkey).

It also bears repeating that the courts, in reviewing a §2255 petition on a

motion to dismiss, must begin by crediting the allegations of the petitioner. 

Baumann v. United States, 692 F.2d 565, 571 (9  cir. 1982) (“[T]he petitioner ...th

must only make specific factual allegations which, if true, would entitle him to

relief.”); and United States v. Briggs, 939 F.2d 222, 228 (5  Cir. 1991). th

Moreover, because Cota was proceeding pro se, his pleadings must be “liberally

construed”.  Erickson v. Pardus, 551 U.S. 89, 94 (2007) (per curiam) (quoting

Estelle v. Gamble, 429 U.S. 97, 106 (1976)); see also Haines v. Kerner,404 U.S.

519, 520 (1972) (per curiam) (pro se complaint held to less stringent standards

than formal papers drafted by lawyers);  Zichko v. Idaho, 247 F.3d 1015, 1020 (9th

Cir.2001) (The liberal construction “rule particularly applies to ... motions filed by

pro se prisoners.” (citing United States v. Seesing, 234 F.3d 456, 462–63 (9th
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Cir.2000)) and Green v. United States, 260 F.3d 78, 83 (2d Cir. 2001) (pro se

§2255 motion construed liberally).

The record does not conclusively show that Cota is entitled to no relief and,

indeed, supports his contention that he was shackled in violation of the Due

Process Clause and therefore entitled to a hearing under §2255(b).  Thus, this

Court should grant certiorari to review and reverse the Ninth Circuit’s decision

which violates §2255(b) and, in doing so, violated Cota’s Fifth Amendment right

to be tried free from shackles. 

CONCLUSION

“‘[N]o person should be tried while shackled and gagged except as a last

resort’ because of the distinct possibility of ‘a significant effect on the jury’s

feelings about the defendant.”  Rhoden v. Rowland, 172 F.3d 633, 636 (9  Cir.th

1999)(quoting Illinois v. Allen, 397 U.S. 337, 344 (1970)).   Shackling during trial

is a serious Due Process violation which strikes at the very heart of the

Constitution’s guarantee of a fair trial.  Here Cota presented nine declarations

attesting that he was shackled throughout his jury trial, a serious Due Process

violation.

Because the affidavits submitted with Cota’s petition were specific, detailed
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and not contradicted by the record, a hearing was required under 28 U.S.C.

§2255(b).  The district court’s factual findings, affirmed by the Ninth Circuit,

which were made without the benefit of a hearing at which the witnesses could

testify and be cross-examined, are clearly erroneous.  Thus, the Ninth Circuit

decision upholding the denial of a hearing on the significant constitutional issue of

whether Cota was shackled during trial should be reviewed and reversed. 

Certiorari should therefore be granted. 

Respectfully submitted,

Date: April 15, 2024            S/ Martha M. Hall                            
MARTHA M. HALL
California Bar No. 138012
Attorney at Law
555 W Beech St, Suite 508
San Diego, California 92101
Telephone:  (619) 544-1451
Attorney for Petitioner-Appellant
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