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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[X] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix C to 
the petition and is
[ ] reported at
[ ] has been designated for publication but is not yet reported; or,
[xl is unpublished.

; or,

The opinion of the United States district court appears at Appendix_H to
the petition and is
[X] reported at 7.07.3 u.s. nisi-, t.f.xts 137i&3 
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

; or,

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix_____ to the petition and is
[ ] reported at 5 or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the_
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.
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JURISDICTION

[X| For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was March 04. 2024______

[ ] No petition for rehearing was timely filed in my case.

[x] A timely petition for rehearing was denied by the United States Court of
and a copy of theAppeals on the following date: March 25, 2024 

order denying rehearing appears at Appendix A

[ ] An extension of time to file the petition for a writ of certiorari was granted 
to and including _ 
in Application No.

(date) on (date)
A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix_______

[ ] A timely petition for rehearing was thereafter denied on the following date: 
______________________, and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No.__ A

(date) in(date) on

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Amendment 5 & 14
Due Process and Equal Protection of the Law.

\
Federal Rules of Civil Procedure, Rule 56 Summary Judgment.

Federal Rules of Evidence, Rule 201 (b)

Federal Rules of Civil Procedure, Rule 60 (b)(6)

3.



STATEMENT OF THE CASE

On February 2nd, 2024 Stewart's Motion for Summary Judgment 

was filed in Cause Number 23-1794, Docket Number 017 

(see appendix E) and was served on the State of Montana and it's 

counsel. The State of Montana had a fair opportunity to dispute 

any or all of Stewart's claimes. The State did not respond and 

Stewart file,d a rebuttal to the State's response to the Motion for 

Summary Judgment as required, by Rule 56 F.R.C.P.,

(see appendix D.) Docket Number 018.

Stewart has complied with Rule 56 F.R.G.P. and has shown by

court document records, there is no genuine dispute as to any 

material fact and Benny Stewart is entitled to judgment as a 

matter of law.

Adickes V. Kress & Co., 389 U.S. 144, 153, 90 S.Ct. 1598, 26 L.Ed. 

2d 142 (1970).

Celotex Corp. V. Cotrett, 477 U.S. 317, 323, 106 S.Ct. 2548,

91 L.Ed. 2d 265 (1986).

Long V. County of Los Angelas, 442 F.3d 1178 

(9th Cir. 2006).

The moving party has the burden of showing the absence 
of anv genuine issue [14] of fact.
Adickes V. Kress & Co., 398 U.S. 144, 153__________
1598, 26 L.Ed. 2d 142 (1970). To defeat Summary 
Judgment the non-moving party must go beyond the 
pleadings and, by its own affidavits or discovery,
'set forth specific facts showing that there is a 

genuine issue for trial." Fed.R.Civ.P. 56(e).
If the non-moving party fails to make this showing, 
"the moving.party is entitled to judgment

90 S.Ct.

as a
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matter of law." Celotex Gorp. V. Cotrett, 477 U.S. 
317, 323, 106 S.Ct. 2548, 91 L.F.d. 2d 265 (1986).

Federal Rules of Appellate Procedure and Ninth Circuit Rules 

are silent on filing and use of Summary Judgments on appeal. 

Stewart's Rule 56 F.R.C.P., Motion for Summary Judgment is 

appropriate.

The United States Court of Appeals for the Tenth Circuit has 

acknowledged and ruled on Summary Judgment filed on appeal. 

Depineda V. Zavaras, 1994 U.S. App. LEXIS 23909.

The United States Court of Appeals for the Ninth Circuit with 

either plain error or willful blindness, abused its discretion by 

indicating docket entry numbers 17 Ac 18 are requests for a 

Certificate of Appealability. Rather,docket number 17 is clearly 

a Motion for Summary Judgment and docket number 18 is clearly a 

rebuttal to the State of Montana's response to the Motion for 

Summary Judgment.

The Ninth Circuit Court of Appeals with either plain error or 

willful blindness, abused its discretion which affects the fairness, 

integrity and public reputation of judicial proceedings which 

violates Stewart's United States Constitution 5th and 14th

Amendments, Right To Due Process and Equal Protection of the Law, 

(see appendix C D and E).

5.



Stewart has shown that jurists of reason would agree that the 

District Court abused its discretion in denying Stewart's Rule 

60 (b)(6) motion and jurists of reason would agree the underlying 

section 2254 petition states a valid claim of the denial of a 

Constitutional Right, (see appendix A through I).

Summary Judgment should have been granted.

Even if Summary Judgment was not at play, an analysis of the 

court docket records from the Ninth Circuit Court of Appeals,

U.S. District Court and the Montana District Court would reveal

that the Ninth Circuit Court of Appeals with either plain error or 

willful blindness abused its discretion by denying a Certificate 

of Appealability, which violates Stewart's United States Constitution 

5th and 14th Amendments, Right To Due Process and Equal Protection 

of the Law.

The United States District Court with either plain error or 

willful blindness, abused its discretion by denying Stewart's 

Rule 60 (b)(6) and a C.O.A. which violates Stewart's Right To Due 

Process and Equal Protection of the Law.

The Montana District, Butte-Silver Bow, also violated Stewart's 

Right To Due Process and Equal Protection of the Law.

Benny Stewart has shown by the court docket record that a 

reversal of the judgment of the State of Montana is warranted.

6.



REASONS FOR GRANTING THE PETITION

USCS Federal Rules of Civil Procedure 
Rule 56, Summary Judgment

(a) The court shall grant Summary Judgment if the movant shows 
thaj: there is no genuine dispute as to any material fact and 
the movant is entitled to judgment as a matter of law.

(b) A party may file a motion for Summary Judgment at any time 
until 30 days after the close of all discovery.

Penny Stewart has shown by court document records, there is 

no genuine dispute as to any material fact and Benny Stewart is 

entitled to judgment as a matter of law.

Summary Judgment should have been granted.

Granting the petition, will protect the fairness, integrity 

and public reputation of judicial proceedings as well as to satisfy 

the ends of justice.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Rpnnv 5-i 1~ pvjm-1~

CpJ-Xyt (f-Date: ■f
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