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SUPREME COURT • 

STATE OF SOUTH DAKOTA 
FILED

NOV 13 2023IN THE SUPREME COURT.

OF THE

STATE OF SOUTH DAKOTA Clark
★ * ★ *

ORDER DIRECTING ISSUANCE OF 
JUDGMENT OF AFFIRMANCE

#30302

)STATE OF SOUTH DAKOTA,
Plaintiff and Appellee, )

)
)vs.
)
)NICHOLAS STEWART HINES,

Defendant and Appellant.

The Court

above-entitled matter, together with the appeal record, and concluded 

pursuant to SDCL 15-26A-87.1 (A), that it is manifest on the face of

record that the appeal is without merit on the 

1. that the issues on appeal are clearly

federal law binding upon

considered all of the briefs filed in the

the briefs and the

following grounds:

controlled by settled South Dakota law or 

the states, and 2. that the issues on appeal are ones of judicial

abuse of discretion (SDCLdiscretion and there clearly was not an 

15-26A-87.1(A)(1) and (3)), now, therefore, it is

ORDERED that a judgment affirming the Judgment of the lower

court be entered forthwith.

South Dakota, this 13th day of November,' DATED at Pierre,

BYAPHE COURT:2023.

ATTEST:
Janin ern

he Supreme Court 
(SEAL)

(Chief Justice Steven R. Jensen disqualified.)

PARTICIPATING: Acting Chief Justice Janine M.
Patricia J. DeVaney and Scott P. Myren.

Clerk of

Kern, and Justices Mark E. Salter,
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'in DlRCOTT COURT«'JOM DAKOTA!: 

BOUNTY Of- fAhRlBUi
s|*

DlRST DUOXGIAL 'GTRCUTf

$* jft 2F i* up i»: if w y# ee w at? ■** -*3 * •&■ 
state: OF South Dakota,

Rlaintislf,
: DOCKET KG, OR:. I.IkRIo' 

judgment OF conototion

NXCHOEAS STEWART MKS,
Defendant, ”.......................

:P # .* # •# •■*. A- -f rl 4? J. •£- 4' A3 * #

On m about 'the 19 th of Abril, 2D11.,. Sh TBSibMfht ©a
Tiled; is this Gphtf bhsrgikg the a'bpK'e hamed Detendahf with.. C&ant 
T,: Isjtiei^e as Murder in the First Degree; (dDcD. M*occurring 

about3 fete® Rtb day of April* ©Oil, in Yankton Gonnty,-r©« or

On ttes fth to of' Mapdlv im$,. tie Defendant was- arraigned
Tfe Defendant appeared in person, at saidsaid Indi ctmenb.

arraignment:.,, together with, the Defendant •’ s attorney, Hr,..,, .Daniel 
Ikj: mkt South, Dakota., and the RtStb hf: mmm Daidtd .appeared: by 
and through., fry §r±bh: f* Jbhnkg>: Yankfgh •Cgunfy Deputy State's 
Attorney. -The Court advised the Defendant -of ail of. the Defendant ’ s 
BohsfifuTipha 1. aid- ;Stalhtbfy rights; pertathing t:d the charge. that 
hadi beet: Tiled against the j^fe.hdant,; including but hdt., limteed W 
tftei right again@| self; irgriffiihaiidh^ the .right tp eoH^ontahibp, 
and1 the: right to 9; g u-r.y trial. The. Defendant pled guilty to. the 
charge Of CoDdf %¥ Jp&bMe as Mans laughter Ik the Rifst Ups 
liDIt; Tsrll^iStl^; SDii; ll-is-li dbh.tt.ihed in the Information*

The .Court determined that the Defendant: hat beet
regularly held to answer for said offengej that, the Defendant trad 
.-represented by poffpetent counsels

The Odtirt. haEiftf determhtd that the: Defendant; hat been 
regularly held to answer for teid offense?- that said plea was 
voluntary, knowing and intelligent,;; that the Defendant 
repr esented by .competent counsel; that the Defendant undersfo0d' the 
nature and Smmmmm sf the gisa at • the. tip said iptia ;was 
entered; Ukl ’that' a factual basis existed for the plsa^

on

■was

It was the: determihatibh: Of this DbUrt, fhSf: the^ Defendant 
has: been regularly held, id answer. for said .'Offenses that the: plea 

voluntary? knowing* .and Intel 1 -£genf-; that the Defendant. ■was•was

'Page ! of 4:
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represented by pompeteht. counsel,, and that a factual basis'- exists 
for the; plea.

2 012, the Defendant Nicholas 
Stewart Hines appearing in person and with his -attorney:, 'Nan 
Fix, of Yankton, South Dakota,: and-. the State of South Dakota 
appeared. 'by and through Mr. Robert .Klimi.sdh,. Yankton Gounty , 
State's Attorney. After- hearing statements of individuals, 
opuhsei, and Mr ( Hines, the 'Court sentence cl Mr. Hides tp. 201 
years .in.
isuspendo'd,. Mr, Hinds timely appealed tils Court's sentencing 
.decision tdi the South Dakota Sup fere Court. This cohyiebion 
was upheld. Cn July 10, 20.13, Mr. Hines filed a. Petition, for
Writ 'bf Habeas Corpus-., A ;s|:=ipuia;tid& agreeing tb Vacate 
sent exace was entered and, the original, .sentence was. vacated on 
July 26r 202,2-

Oh the 7 th day of June,

trie. South; Dakota State Penitent i Ary.; with 1 00

the JUDGMENT- of this. Court that theI-h is, therefore,
Defendant is: guilty of Homicide. Aa Manslaughter lh the First Degree 
i SDCL- 22-1.6-15.(3 5 1 SDCh 22-1.6-11

SENTENCE

This matter .having appeared before this: Court; oh February 
2C23. After In earing statements from, individuals and counsel, 

as well as the Defendant .Nicholas -Stewart Hines' statement-., the; 
Court asked whether any legal cause existed to show why a .sentence 
should not be pronounced • There being np cause offered,, the Court 
t’nereupen pronounced the following sentence..:

ORDERED./. ADJUDGED AN.!) DECREED that, the Defendant be 
imprisoned in the-- 5ouch Dakota State Penitent!ary for a. -term of 

hundred ,(10.0:) years with twenty-five ( 2.5) years suspended,one
th.e-te: to be: kept, .fed and. clothed according- to the rules and 
discipline governing said: institution-.: It, Is: further

the Defendant shallADJUDGED AND DECREED thatORDERED:,
receive' four, thousand three hundred and thirty three H,333) days 
credit for time served., which is from. April .19:.,. 2011 to- February

It is. further2D , 2-023.

ORDERED;. ADJUDGED, AND DECREED that the Defendant shall pay 
fine. but. the Defendant shall pay $104.0;0: in court cost-s to the 

Yanktoh County Clerk of. Court,. It i.| Further.,

ORDERED, ADJUDGED AND DECREED, that Def endant; shall pay all 
court-appointed attorney's fees; and expenses, (including those

Page 2 of 4 .
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■,a:i well as appellate .ties andincurred before, this court 
..expenses f tq the Yankton; County Auditor.,; The amount. of these fees 
arid .expenses shall be determined: by looking at the vouchers filed 
in this courn file and. which are also submitted to the; Yankton
County^Auditor. Jt is; farther

ORDERED1, ADJUDGED AND DECREED, that the Defendant shall, pay 
prCsecutibn costs . Those •costs include $6, 931.23 for Aver.a Medical 

::S2, 517.76 for. Starr Enterprises, and $7.,f7 5.©p fob .Midwest 
Wellness Institute, which amount shall be paid to•the Yankton 
County- Clerk- of .Court,. It -is further

ORDERED/ ADJUDGED AND DECREED, that the Defendant shall pay 
the j udgmeut ordered in 66CIVl'3.-l 35. ft; I s further

ORDERED, ADJUDGED AND DECREED that Defendant shall abide by 
the- rules and regulations ;pf: the Board; of Pardons and Paroles/, 
shall sign the required parole agreements, -and shall obey all 
conditions imposed by then even though the. conditions- may not have 
been spec!f i call y ;spt but by the Court - If if .itfther

ORDERED, ADJUDGED AND. DECREED that Defendant shall obey all 
federal., state,- tribal, and local laws -and .be: a good law-abiding 
citl z:en in all re-spec list It is Eurfhej;

ORDERED, ADJUDGED AND DECREED that. Dei end ant shall pay all 
-financial obligations as. ordered. ,by fie, court. Defendant, shall 
wp.rk pit ® payment schedule; with parole, and if reouested, 
Defendant shall, ..execute a wage assignment form. It is. further.,

ORDERE'D, ADJUDGED AND DECREED that. Defendant shall remain in 
the custody of the Yankton bounty -Jail until transported to the 
South Dakota State Penitentiary by the Yankton County Sheriff' s' 
Office.

THE. DEFENDANT WAS ADVlSE-D THAT THE DEFENDANT HAS- A RIGHT TO APPEAL
from this order./judgment within ,30 days after it is signed,
ATTESTED^ AND FILED/. THAT IF THEY- WATT MORE THAN 30 DAYS IT WILL 
BE TOO LATE TO. APPEAL,. AMD THAT TF THEY ARE INDIGENT., THIS COURT 
WOULD. APPOINT AN ATTORNEY TO HANDLE, THAT APPEAL FOR THEM'.

Page 3 of'4
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■Dated: Hms---------day 6:f; Mat-rcli,. 2 Q 2B , • it: Y'afeKFoiv S&iitfo ’ Balova-._
f 3/14/2023 11 vi4:40 AM

M&sm:WS A

C-ix-Gui t 'C'ouxt: .sludge;

j»
■ISXjf ' :y.TT

Attest:
FletcISviSLisan
GferK/Dep,uty-
$

Y*>.

:AT,TE;^T i

:(J'Q,df li, .Jdfttt'Sdn, 
mttfk,, df Gdur-t:
I

I
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Filed! on:0’3/i 4/202CJ3 Yankton County, South Dakota 6&CtiO®2iSAO;
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SUPREME COURT _ 

STATE OF SOUTH DAKOTA 
FILED

JAN 29 2024

STATE OF SOUTH DAKOTA 
In the Supreme Court
I, Shlriey A. Jameson-Fergel. Clerk of the Supreme Court of 
Sourlh Dakota, hereby certify that the within Instrument is e true 
axl coned copy of the original thereof as the same appears 
on record in my office. In witness whereof, I have hereunto set IN THE SUPREME COURTntypand and affixed the seal of said court at Pierre, SC. this
g^rezjaLuvoi cTal/o -.20^ V.

' Clerk

OF THE_a
TATE OF SOUTH DAKOTA

* * ★

STATE OF SOUTH DAKOTA,
Plaintiff and Appellee,

ORDER DENYING PETITION FOR 
REHEARING

vs. #30302

NICHOLAS STEWART HINES,
Defendant and Appellant.

A petition for rehearing in the above cause having been 

filed November 27, 2023, and no issue or question of law or fact 

appearing to have been overlooked or misapprehended, and more than 

fifteen days having elapsed therefrom and no written statement having 

been filed with the Clerk of this Court by a majority of the justices 

requesting a rehearing, now, therefore, in accordance with the

Rehearing Procedure Rule of this Court, the petition for rehearing is

denied.

DATED at Pierre, South Dakota, this 29th day of January,

2024 .

E COURT:7 A-Kerri, Acting Chief Justice

/ATTEST:/-' s
s' J

•fijyphe Supreme Court 
^[SEAL)

Clerk o

(Chief Justice Steven R. Jensen disqualified.)

PARTICIPATING: Acting Chief Justice Janine M. Kern, and Justices Hark E. Salter, 
Patricia J. DeVaney and Scott P. Myren.

!
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IN THE SUPREME COURT

STATE OF SOUTH DAKOTA

NO. 30302

STATE OF SOUTH DAKOTA, 
Plaintiff and Appellee,

vs.

NICHOLAS STEWART HINES, 
Defendant and Appellant.

APPEAL FROM THE CIRCUIT COURT 
OF THE FIRST JUDICIAL CIRCUIT 

YANKTON COUNTY, SOUTH DAKOTA

HONORABLE PATRICK SMITH 
Circuit Court Judge

APPELLANT’S PETITION FOR 
REHEARING

Marty J. Jackley 
South Dakota Attorney General 
1302 East Highway 14, Suite 1 

Pierre, SD 57501-8501

Nicholas Stewart Hines #20596 
Mike Durfee State Prison 
1412 Wood St 
Springfield, SD 57062 
*Pro Se

Robert Klimisch
Yankton County State’s Attorney 

101 W 2nd St.
Yankton, SD 57078 

* Attorneys for State/Appellee

/
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PRELIMINARY STATEMENT

Throughout this Petition for a Rehearing under SDCL § 15-25-3 the Defendant/Appellant, 

Nicholas Stewart Hines is referred to as “Defendant”. Plaintiff/Appellee is referred to as 

“State”. The Defendant’s July 10th, 2023 Appellant’s Brief is denoted as “Def.B.”. The 

State’s August 14th, 2023 Appellee’s Brief is denoted as “St.B.”, The Defendant’s 

September 6th, 2023 Reply Brief is denoted as “Def.Rply.B. ”. The Defendant will refer to 

the settled record as “SR” wherever possible (as the pro se Defendant does not have “SR”

case file access) or will cite the document source.

JURISDICTIONAL STATEMENT

Defendant filed a Petition for Writ of Habeas Corpus in Yankton County Civil File No.

66CIV13-000262 entitled Nicholas Stewart Hines v. Douglas Weber, SR:1066. On May 21,

2021 the Defendant’s habeas attorney, Ashley Miles-Holtz, negotiated a plea agreement and 

stipulation with the State. Def.B., Appx. Fp55-57. On May 24, 2021 the habeas court, Hon. 

Jerome Eckrich, was notified the Defendant and the State had reached an agreement Def.B., 

Appx. Fp58-59. On June 18, 2021 the habeas court entered an Order Granting Habeas 

Relief and Vacating Sentence. SR: 1066-68. The Hon. Patrick Smith was appointed to 

resentence the Defendant in reopened Criminal File No. 66C11000216A0. SR.1109. On 

September 29, 2022 the circuit court took “judicial notice” of the habeas file as it had 

“looked at the whole file because [it] was directed to do so.” SR: 1731-57, MT 12:6-13:8,

1 No ‘NEW facts’ are being asserted - All of the facts here are/were within the parties appeal briefs or part of the 
SR. Critically, since the circuit court gave an “oral order” taking “judicial notice” of the Defendant’s entire Habeas 
File 66CIV13-000262 (see Def.Rply.B., p. 3-7) - this Court has/had jurisdiction to consider all of the filed habeas 
documents appendix’d to the Def.B. and arguments made from them - again no NEW facts are being asserted.
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14:15-15:7; Def.Rply.B. p. 3-6. The State, Defendant and the circuit court unanimously agreed

that the circuit court’s oral order taking “judicial notice” of the habeas file CIV 13-262 was

sufficient for the record and no written order was needed. SR:1731-57, MT 12:6-13:8, 14:15-

15:7; Def.Rply.B. p 3-6. On February 28, 2023 the Defendant appeared before the circuit court 

for sentencing. The State argued the crime was “murder”, the Defendant was a “murderer” and 

repeatedly asked the circuit court to impose a 200 year sentence. St.Bp 11; Def.B. p 17-18; SR:

1894-907; ST 109:21-24, 110:6-9; 121:7-23; 122:19-22. The circuit court imposed a 100 year

sentence. SR: 1664. On March 14, 2023 the circuit court entered its written Judgment of 

Conviction and Sentence SR 1663-66.2 On March 24, 2023 the Defendant filed a notice of 

appeal. SR:1672. On July 10th, 2023 Defendant’s appellate counsel, Mr. Whalen, filed a Korth 

brief Def.B. and raised no issues - the Defendant raised 6 issues in Part B of the brief Def.B. p 5- 

27. On August 14th, 2023 the State filed its brief St.B. On September 6th, 2023 the Defendant 

filed his reply brief Def.Rply.B. On November 7th, 2023 this Court was scheduled to review the 

Defendant’s appeal. On November 13th, 2023 this Court summarily affirmed the pursuant to 

SDCL § 15-26A-87.1(A)(1) and (3); State v. Hines, 2023 WL 7628850. This Court has 

jurisdiction to hear the Defendant’s petition for a rehearing pursuant to SDCL § 15-25-3.

LEGAL STANDARD

“Any party may petition for a rehearing upon a decision, in the event that any issues or question 

of law or fact appears to have been over looked or misapprehended by the Court...” SDCL § 

15-25-3; 15-30-4. This Court determined the Defendant’s appeal was without merit on the 

grounds: 1. that the issues raised on appeal are clearly controlled by South Dakota law or federal 

law binding upon the states, and 2. that the issues on appeal are ones of judicial discretion and

2 On March 13, 2023 an Order Denying Motion of Probable Cause (in the Defendant’s habeas action CIV 13-262) 
was entered by this Court in Case No. 30182.

2



¥' is

there clearly was not an abuse of discretion and affirmed pursuant to SDCL § 15-26A-87.1(A)(1)

and (3).

CAUSE FOR REHEARING - ARGUMENT

The Defendant asks the Court find cause within the following issues.

ISSUE 1. Whether the State Violated the Terms of the 2012 Plea and 2021 Plea Agreement

and Stipulation

Intro.

All facts, law and citations of hearings or documents herein this argument are affirmatively

contained within the Defendant and State’s appellate briefs at: Def.B. p 14-18, Appx C., E., F.;

StB. p 15-21; Def.Rply.B. p 3-6.

This was a remanded case. It was remanded due to a 2021 stipulation of constitutional errors

with two existing ‘plea agreements’ - one in 2012 and one in 2021. Def.B. p 14-18, Appx F. p

55-57; Def.Rply.B. p 3-4. The stated plea agreements and stipulation preceded 2022-23

remanded criminal and the circuit court’s jurisdiction. Def.B. p 14-18, Appx F. p 55-57;

Def.Rply.B. p 3-4.

The Defendant will affirmatively show that as a factual matter the State materially breached the

plea and stipulation agreements within the SR - (1) is contrary to well established law of South

Dakota and federal law binding upon the state and, (2) the State’s breaches have nothing to do

with judicial discretion.

1. Potentially Over Looked FACTS

(1) The Settled Record Contains the Habeas File CIV 13-262

*This is a crucial fact that may have been over looked affecting the scope of the SR.

3
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The St.B. p 15-21 argued that this Court did not have jurisdiction to consider documents in the

Def.B, Appx originating from the habeas file CIV 13-262.

St.B. p 17 states, “Notably, Defendant’s arguments regarding habeas negotiations should be 

rejected. During Defendant’s statements to the circuit court at sentencing and throughout his 

brief on appeal, he argues that the State violated a stipulation that included an agreed to

sentencing cap. ”

Def.Rply.B. p 3-4 stated, “At the September 29th, 2022 motions hearing the circuit court took 

“judicial notice of the whole file [CIV 13-262] because it was directed to do so. ” MT 12:6-13:4,

14:15-15:6. St.B. 15-19 also fails as - the State- repeatedly agreed with the circuit courts oral

order which took “judicial notice” of the habeas file MT 12:6-13:8 - and agreed that- no written 

order was needed. MT 14:15-15:7. See Mendenhall v. Swanson, 2017 SD 2, P9 regarding the

dynamics of judicial notice and its application.”

The documents within the Def.B. Appenxdix from CIV 13-262 are clearly part of the SR - and

specifically relevant here- Def.B. Appx. P 55-57 which is screenshots of emails and text

messages the 2021 plea deal negotiations and terms - agreed to by the State.

(2) No Procedural Bars to Review Exist Regarding the States 2022-23 Agreement Breach(s).

*This is a crucial issue that may have been over looked or misapprehended.

The St.B. p 15-21 cited all kinds of legal and factual bars in an attempt to prevent review of the

Defendant’s appeal issues and his appendixes. However the State’s assertions did not apply as a

matter of fact and law.

Def.Rply.B. p 3 states, “The St.B 15-21 arguments are not legally or factually relevant. (1) the

SR contains the entire habeas file (2) the Def.B. does not ask the Court to directly ‘rule’ on any

habeas issues (3) the Def.B. involve issues arising in remanded direct proceedings -after- the

4
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habeas (4) the circuit court’s jurisdiction originated from the habeas court SR 1066-68 (5) habeas 

relevant sentencing considerations as “it is well settled the range of evidence that 

may be considered at sentencing is extremely broad.” State v. Arable, 2003 SD 57, P21.”

issues were

(3) Factual Merits States Material Breaches of the 2012 Plea and 2023 Plea and Stipulation

*The factual merits of the State’s material breaches may have been overlooked.

i. 2012 Plea Breach (Def.B. p 14-16)

The Defendant read verbatim - his 2012 manslaughter plea’s factual basis of an “accidental” 

shooting at the 2023 sentencing hearing Def.B. p 13, ST 150:20-152:8. The State breached the 

factual basis of an “accidental ” shooting and the basic elements of the offense when it argued 

the crime was “murder” and that the Defendant was a “murderer”. Def.B. p 14-16; ST 109:21-24, 

110:6-9. The circuit court also disregarded the factual basis and elements of the 2012 plea to
f

manslaughter by stating “Who takes a gun to a confrontation with the intent to win an argument, 

as opposed to the intent to use it?”3 Def.B. p 16; ST 204:5-22.

ii. 2021 Plea and Stipulation Breaches (Def.B. p 17-18, Appx p 55-57; Def.Rply.B. p 4-5)

Def.B. p 17 states, “The stipulation and agreement included the following:

1. A stipulation granting the habeas for the limited purpose of a resentencing hearing.
2. Nick would agree to waive his appeal rights, except as to an appeal of the new 

sentence, including, any illegal sentence, any constitutional violation, and any 
jurisdictional issue.

3. The parties agree to a new PSI with the old PSI being disregarded by the Court.
4. The prosecution agrees to not argue, claim, nor insinuate that Nick is a cold-blooded 

murderer.
5. The current cap is 40-60 years with credit for time served.”

3 The Def.B p 4-6, Issue 1.- also argued that these comments made by the circuit court questioning “intent” was an 
‘abuse of discretion’ a sentencing citing State v. Mitchell, 2021 SD 46, 32 “A sentencing court may not disregard 
the factual basis statement or overlook the established conduct supporting the essential elements of the offense.”

5
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Material breaches of the agreement

(1) The State contradicted the stipulation order. Def.B. pl8, Appx C pl5-18; Dcf.Rply.B. p 5-6.

(2) The State argued against a new PSI. Def.B. p 18; Def.Rply.B. p 5-6.

(3) The State stated the crime was “murder” and the Defendant was a “murderer”. Def.B. p 15,

18; ST ST 109:21-24,110:6-9

(4) The State repeatedly asked the circuit court to impose a 200 year sentence, far in excess of

the agreed cap of 40-60 years. Def.B. p 18, Appx. F. p55-57.

(4) The Defendant Objected to the State’s Material Breaches During 2023 Sentencing

*This Court may have over looked the sentencing record and objections within it.

St.B. p 17 states, “During Defendant’s statements to the circuit court at sentencing and 

throughout his brief on appeal, he argues that the State violated a stipulation that included an 

agreed to sentencing cap. DB; SR: 1963.”

Def.Rply.B. p 4-5 states, “To preserve a claim for appeal that the prosecution breached the terms 

of a plea agreement, a defendant must make a timely objection at sentencing. State v. Jones, 2012

SD 7, V (citing Puckett v. U.S., 556 US 129, 142-43 (2009)). The Defendant did. ST 171:14-

181:8.

The Defendant asked the court if it would take “notice of Ms. Holtz last affidavit in the

[habeas]case that was filed” and then read the ‘screenshots’ regarding the terms of the “new plea 

agreement” she negotiated with the State -and that- all those terms were violated. ST 172:181:8,

Def.B 17-18 Appx F. p 55-57

St.B 17-18 misconstrues the “new plea agreement”, the State’s “sustained objection” and judge’s 

comments at SR: 1964. After the State’s “objection” the Defendant stated his “point ” was related 

to "direct proceedings ” and "relevant”. SR:1964. The court replied “Make your point. " ST

6
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179:25. The Defendant stated, “In criminal proceedings before this Court, Mr. Klimisch argued 

against all the terms of the plea deal. Like you said you are not ruling on that, including agreeing

to a new PSI.” ST 180:1-4.

The State did not object to that -or- the 23 times the plea ‘deal’ was mentioned. ST 172:6-181:6. 

Notably, the State did not object when the Defendant quoted —verbatim- its testimony from a 

prior hearing - where after the Defendant filed a Affidavit for Relief Def.B. Appx E. p23-29 - it 

argued to keep the plea deal and stipulation. ST 176:19-178:8 (see CIV 13-262, June 28, 2022 

hearing MT 8:4-9:17).”

2. Potentially Over Looked or Misapprehended LAW

*The Court may have misapprehended the state and federal law and constitutional violations

applicable to the above facts cited within the appellate briefs.

Def.B. pl3 states, ““Once an accused pleads guilty in reliance upon a prosecutor’s promise to 

perform a future act, the accused’s due process rights demand fulfillment of the bargain.” State v. 

Waldner, 2005 SD 11, f 13, 692 NW 2d at 191. The State must fulfill its obligations under the 

express terms of the plea agreement and its implied obligation of good faith. See State v.

Morrison, 2008 SD 116, ^fl 1, 759 NW 2d at 121-22. “When the government fails to fulfill a

material term of a plea agreement, the defendant may seek specific performance or may seek to 

withdraw his plea.” State v. Bracht, 1997 SD 136, f6, 573 NW 2d 176, 178. “In order to restore 

him to the position he would have been in before the State’s breach, [the Defendant] must be 

sentenced by another judge.” Id. ^[73. Failure of one party to substantially perform its contractual 

obligations may excuse the other party’s performance. Lepi Enterprises Inc. v. National Service 

Corp., 440 3d 937 (8th Cir. 2006).”

7
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Def.B. p. 16 stated that the State arguing “murder rather than manslaughter” .. . “violated the 

Defendant’s Fifth, Sixth and Fourteenth Amendment rights to due process and a jury trial to the 

basic elements of the charge.”

Def.B. p. 16 states the Defendant seeks to withdraw his plea due to repeated bad faith breaches
k.

of his 2012 and 2023 and violations of his constitutional rights.

Def.B. p. 17 argued that the State had forfeited any kind of appellate waiver pursuant to Garza v.

Idaho, 139 S. Ct. 738, 744-45 (2019).

Def.Rlpy.B. p 4 states, ““To preserve a claim for appeal that the prosecution breached the terms

of a plea agreement, a defendant must make a timely objection at sentencing. State v. Jones, 2012

SD 7, fl (citing Puckett v. U.S., 556 US 129, 142-43 (2009)).”

ISSUE 2. The Defendant’s Other Issues on Direct Appeal

The Defendant’s other issues involve facts and law that are contrary to the law of this state and 

federal law that is binding upon this state. There are numerous constitutional issues asserted.

Many have nothing to do judicial discretion, such as vague laws or jurisdiction. The Defendant

hopes this Court will look at his issues and reference their cited law and facts within the SR as

the Court may have overlooked the fact that the Defendant’s habeas case CIV 13-262 was part of

the SR.

One such issue is the Defendant’s jurisdictional issue in Def.B. p 21-22. Wharton v. Vaughn, 371

F.Supp.3d 195 (3d Cir. 2019) found that habeas relief- constitutional errors- cannot be

stipulated. Id. cited numerous authorities from the US Supreme Court, Federal Courts of Appeals, 

Federal District Courts and a state court - which all held that habeas relief cannot be stipulated.

This highly prejudicial due process issue is structural to the entire remanded criminal

proceedings as they originated from an illegal order. That is relevant to this appeal.

8
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As this Court has affirmed pursuant to SDCL § 15-26A-87.1(A) the Defendant has exhausted his 

ate claims in state court and persevered them for §2254 federal habeas review ofdirect appel

their me rits

CONCLUSION

that this court may have misapprehended or over looked facts, 

i hin the e> isting record that are contrary to state law and federal law binding on the 

1 ad nothing to do with the circuit court’s discretion. The Defendant respectfully 

that a reheari: lg is appropriate.

The Defenc ant has shown cause

and law w

states and

asserts

WHERE! ORE,

The Defendant respc ctfully requests this Court grant a rehearing.

Court via SDDOC legal mail this iO day of November 2023.y submitted to theRespectful

_ ('Tcf
V.

try

i ne this 
.,20l2T

Subscribed apd sworn to
j

TYLER TYCZ
NOTARY PUBLIC 
SOUTH DAKOTA

2iLday of_EL $
$

idit) <S)I
2025My Commiss on E tpires June 111,

9
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County, First Judicial Circuit of South Dakota.

*This Document has two parts:

(l) Trial Counsel’s Arguments Appxpg. 22*30, SR 1547-1555

(2) Petitioner’s Pro Se Sentencing Argument Appx. pg. 31-56, SR 1556-1581
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CSR 1547)
i

I

STATE OF SOUTH DAKOTA IN CIRCUIT COURT
COUNTY OF YANKTON**********************************************^™ST*,roDICIAL*CIRCUIT
STATE OF SOUTH DAKOTA,

Plaintiff, FILE NO. 66C11000216A0
)

vs. ) SENTENCING MEMORANDUM
)

NICHOLAS STEWART HINES,
Defendant.

************************************************* ^^^^^^^

PRELIMINARY MATTERS

)
)

The Defendant in the above entitled matter submits this 

Sentencing Memorandum in an effort to aid the Court in its 

determination of a fair, impartial, and judicious sentence for the 

above named Defendant. This memorandum is intended to be a supplement 

to any evidence and testimony heard by the Court and to the written

evidence, testimony, letters of support, and/or argument to be 

provided to the Court at the time of the sentencing in this 

As this Court is aware, the Defendant entered his plea of guilty to 

one count of first degree manslaughter in connection with 

Brianna Knoll (Brianna) and was previously sentenced by the Honorable 

Glen Eng, Circuit Court Judge, First Judicial Circuit,

Dakota.

matter.

the death of

State of South
Subsequent to that plea and sentencing, the Defendant 

successfully pursued habeas corpus relief as 

Hines v. Young, 66CIV13-262.

to the sentencing portion
of his case.

SENTENCING CONSIDERATIONS \:

As this Court is very much aware, there are a number of aspects 

to the creation and imposition of a fair, impartial, and judicious 

sentence in any given criminal A sentencing court is required 

to give fair and impartial consideration to a number of factors in

case.

1
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Sentencing Memorandum - 66C11000216A0

accomplishing the above task. Further, such consideration must be 

free from emotion and not be the product of inflamed passions due to
certain evidence or experiences which 

removed from the legally permitted considerations.

The Defendant in this case plead guilty to 

degree manslaughter in connection with the death

the plea hearing, the Defendant admitted certain
/ -

regarding his case to establish the factual basis

are personal in nature and

one count of first 

of Brianna. During 

relevant facts

for the plea. The 

factual basis facts, however, were insufficient to support a 

conviction of first or second degree murder. At the time of the

s plea, Judge Glen Eng accepted a factual basis for the plea 

of guilty to a first degree manslaughter charge and relied upon 

sufficient evidence to support that charge, 

either first or second degree murder.

Defendant'

l
rather than a charge of 

Further, the Defendant was
adamant when he entered his plea to the first degree 

charge that the shooting of Brianna was accidental, 

there is substantial evidence to show that the

manslaughter 

In addition, 

Defendant was suffering 

factors at 

The State may advocate that

for the

but this assertion is simply wrong in all respects.

accepted his responsibility 

open court, by his plea of guilty, and has 

Previously, as shown by 

the habeas corpus proceedings, the Defendant was wholly unprepared to

from mental health conditions and self-imposed mitigating 

the time he committed the manslaughter.

the Defendant has not accepted culpability and responsibility 

death of Brianna,

This is so because the Defendant has 

herein by his admissions in

thereby acknowledged his criminal conduct.

2
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Sentencing Memorandum - 66C11000216AO

proceed to his sentencing hearing. Now, however, after having the 

opportunity to prepare for sentencing, the Defendant is ready to stand
before the Court to accept the consequences of his actions based upon 

a and complete consideration of the circumstances associated with

rather than the emotionally driven and charged circumstances 

surrounding his previous sentencing hearing.

his case,

A. Governing law.

A sentencing court is obligated to consider many factors when

fashioning an appropriate sentence, but the South Dakota Supreme Court 

has made it abundantly clear that "... [i]t is the duty of a 

sentencing court to insure that the punishment 'fit[s] the offender 

and not merely the crime.' ..." State v. Beckley,

742 NW2d 841.
2007 SD 122, 132,

Furthermore, the Supreme Court has directed that the 

"...[t]he primary criterion in sentencing is good order and protection 

of the public and society, and all other factors must be subservient 

to that end." Id., at 132. It is well settled law that 

"... [sentencing courts possess broad discretion within 

constitutional and statutory limits to determine the extent and kind
of punishment to be imposed ..." and in exercising this discretion the 

sentencing court "... should consider the traditional sentencing 

factors of retribution, deterrence-both individual and

general—rehabilitation, and incapacitation, without regarding 

single factors as preeminent over the others."

S.D. 21, 117, - N.W.2d. - 

factors "... are 'weighed

any

State v. Deleon, 2022 

Moreover, it is paramount that the above 

'on a case-by-case basis' depending on the

3
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circumstances of the particular case." Id., at 117.

In order to comply with the above duties and impose an

appropriate sentence in this case, the Court is obligated to acquire a

thorough and complete knowledge and acquaintance with the character

and history of the Defendant. Beckley, 2007 SD at 122, 132. In this

respect, the Supreme Court has held that

... a sentencing court should consider both the defendant 
appearing before it as well as 'the nature and impact of 
the offense. ... [I]n this regard, ... 'the sentencing 
court should acquire a thorough acquaintance with the 
character and history' of the defendant by studying the 
'defendant's general moral character, mentality, habits, 
social environment, tendencies, age, aversion or 
inclination to commit crime, life, family, occupation, 
and previous criminal record.' ... Additionally, a 
sentencing court must consider 'evidence tending to 
mitigate or aggravate the severity of a defendant's conduct 
and its impact on others.'

Id., at 18. Again, at least on a par with all other sentencing 

criteria and, perhaps, an over-arching factor, is the apparent 

principal that the punishment should fit the offender and not merely

the crime. Beckley, 2007 SD at 122, 132.

Additionally, although the case law permits the Court broad 

discretion in rendering a sentence, that discretion is not unfettered. 

Statutory law limits victim impact statements, whether oral or 

written, to a person who fits the statutory definition of a "victim."

SDCL 23A-27-1.1. A victim is defined as

... the actual victim or the parent, spouse, next of kin, 
legal or physical custodian, guardian, foster parent, 
case worker, victim advocate, or mental health counselor 
of any actual victim who is incompetent by reason of age 
or physical condition, who is deceased, or whom.the court 
finds otherwise unable to comment.

4
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Id. "Next of kin" is defined as "... [t]he person or persons most

closely related to a decedent by blood or affinity." 

Dictionary, 8th Ed., p; 1070.

Black's Law

Consequently, any person who is not 

related to Brianna by blood is prohibited under the law from providing 

an oral or written impact statement or testimonial evidence at

sentencing. The statutory limitations clearly extend to spouses of 

relatives and appear to also exclude even blood-related cousins. See,

State v. Charles, 2017 S.D. 10, 134, 892 N.W.2d. 915.

Habeas corpus support for sentencing.B.

As this Court knows, the Defendant successfully pursued habeas 

corpus relief and was ordered to be re-sentenced. It is the

Defendant's position that one of the major reasons for the relief

secured in the habeas corpus proceedings was the sentencing errors 

committed by the original sentencing court. At the original

sentencing the court allowed numerous and sundry comments and 

statements from people who were unrelated to Brianna or her family and 

who had only a friendship or work relationship with her. ’ This action''’

by the sentencing court was clearly in contravention of SDCL

Moreover, the habeas corpus court clearly viewed the 

sentencing court's action as error because it approved the relief

23A-27-1.1.

regarding sentencing proposed by the parties, 

admitted the sentencing errors made by the original sentencing court 

in its various responses to the Defendant's Second Amended Petition 

for Writ of Habeas Corpus and in the resolution of the habeas

Furthermore, the State

corpus
proceeding. In spite of this error, the State seeks, yet again, to

5
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offer to this Court comments and statements - that are not permitted

There are approximately 22 persons who have 

submitted written statements or whom the State intends to solicit oral

under SDCL 23A-27-1.1.

statements from at the re-sentencing hearing who are statutorily 

prohibited from making such statements. These people were not
N

permitted to provide oral or written statements at the first

sentencing and nothing has changed that would permit them to do so 

While the State may seek to perpetuate a costly sentencing 

error, this Court should not follow suit.

In addition, the Defendant's Second Amended Petition for Writ of 

Habeas Corpus recites numerous grounds for relief from his conviction. 

Such grounds include ineffective assistance of counsel claims, claims 

as to the inappropriateness of the PSI report prepared by the assigned 

court services officer, errors in 'the award of restitution, 

evidentiary issues from the sentencing hearing, errors relative to the 

content of the PSI report, use of uncharged or unproven evidence at 

sentencing, breach of the plea agreement claim, loss of material and •

now.

essential evidence since the initial charges against the Defendant, 

and other constitutional and due process claims relative to the 

prosecution of the Defendant. These claims, while not all litigated, ' 

are considerations which are relevant to the Court in fashioning a

V o/\ ~fair sentence in this case. „ % f'C't ^ ■
C. PROPORTIONALITY OF SENTENCES.

;7
In the Second Amended Petition for Writ of Habeas Corpus, counsel 

for the Defendant analyzed the various sentences for persons convicted

6
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of first degree manslaughter as shown by a South Dakota Unified - 

Judicial System Sentencing History Report (UJSSHR) between the years

Hines v. Young, 66CIV13-262, Second Amended 

Petition for Writ of Habeas Corpus, p. 35, 153.

of 2008 and 2012.

During the aforesaid 

time frame there were 32 sentences for first degree manslaughter which

ranged from 6 years to approximately 80 years with the average 

sentence being 40 years. Id. Subsequent to 2012, the UJSSHR shows

that there were approximately 36 sentences for first degree 

manslaughter with sentences ranging from 15 years to 110 years, 

without accounting for the suspended portions of at least 16 

sentences, with the average sentence being 54.08 years, 

the post 2012 sentences for first degree manslaughter were sentences 

ranging from 20 years to 99 years with suspended sentences from 7 to 

49 years.

Sixteen of

Based upon the UJSSHR, it appears that the average sentence 

in first degree manslaughter cases ranges from 40 to 54 years. It is 

also manifestly clear from the UJSSHR that the historical sentences ' 

for first degree manslaughter are not the equivalent of life '

The Defendant does not dispute that each of the cases in 

the UJSSHR were judged on their own facts, circumstances, and 

sentencing criteria pursuant to the authority cited herein.

Defendant is confident that this Court will do likewise in this

!

sentences.

The

case

and impose a sentence that fits him as well as his crime.

Defendant's Arguments.D.

Attached hereto and incorporated herein are copies of the legal 

arguments made by the Defendant in regard to his sentencing.

7
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CONCLUSION

In the end, the sentence imposed by the Court herein must be 

based upon evidence and the circumstances associated with the 

that occurred before, during, and after the criminal conduct, 

crime committed by the Defendant is serious, but he has accepted 

responsibility for same by virtue of his plea of guilty, 

cannot be the product of inflamed passions or emotion, but must be 

based not only upon the events that transpired, but also upon the 

persons involved, the circumstances associated with the crime, and the 

Defendant's character and other personal a 

Dated this

events

The

The sentence

ibutes.

TIM
Whale
P.O. Box 127 \
Lake Andes, SD 57356 
Telephone: 605-487-7645 
Attorney for the Defendant 
whalawtim@cme.coop

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a true and 

correct copy of the above and foregoing SENTENCING MEMORANDUM on the 

attorneys for the Plaintiff as their e-mail.addresses as follows: 

Robert Klimisch
Yankton County State's Attorney, 
rob@co.vankton.sd.us
Tyler Larsen
Yankton County Deputy State's Attorn 
tvler@co.vankton.sd.us

by the UJS Odyssey System on the day of January, 2023, at Lake

8
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Andes, South Dakota.
\ K

timotW^r7 w
Whalen Law Offifce,
P.0. Box 127 \
Lake Andes, SD 57356 
Telephone: 605-487-7645 
Attorney for the Defendant 
whalawtim@cme.coop

/
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Failing to' object to the.2?; •" Pctiti-cmi^s-tri sentence

based on the breach of pleajgmement by the trial court and prosecution).WiA,S efPOP, 

“Plea agreements are contractual in nature and should be. interpreted

according to general contractual principles.” U.S. v. E.lr., 500 F.3d 747,
.... ................ -

751 (8th Cir. 2007).

•. :“The disposition of criminal charges by agreement between the 

prosecution and the accused, sometimes loosely called ‘plea bargaining’ is

1

V
• • ;•. i.

an essential component of the administration of justie. Properly
. py1 - '

administered, it is to be encouraged.” Santobello v. New York, 404 U.S. 257,

at ■‘"Vi =
At the change of plea hearing, Petitioner, in^o^en^cour^ provided the 

x . following factual basis to support his guilty plea: See PT 12:1-25; 13:1-19.

/" •

260 (1971).

4V v

i. Tire Court: And were you in Yankton County on April 9, 2011?

ii. The Defendant: Yes, Your Honor.

%v:

iii. The Court: And did you have a dangerous weapon?

iv. The Defendant: Yes, Your Honor.

v. The Court: And what was that?

20
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vi. The Defendant: It was a gun.

vii. The Court: And as a result of you using that gun, what happened?

viii. The Defendant: May I speak freely, Your Honor? 

ix. The Court: Pardon?

x. The Defendant: May I speak freely?

xi. The Court: Yes, you may.

ii. The Defendant: There was an accidental discharge of a weapon, butxu

then I - - a moment after that, I took a few steps and attempted on 

•my own life. I was not aware of that it was a mortal wound until I

t
woke up in die hospital a few days later. As a result - - and I was 

informed that my girlfriend, Brianna, was no longer with us. And 

that’s what I understand to be as far as what happened.

ZP* xiii. The Court: And you understand that it was that discharge of that 

weapon that lulled Breanna?

xiv. The Defendant: Yes, Your Honor.

xv. Hie Court: That even though that that was, accidental, it was your 

action diat resulted in her deadi?
- ^

xvi. The Defendant: Why I decided to go forward ,today was diat I 

understand that I need to be responsible for what has happened 

regardless of my intent. It was very irresponsible to, you know, go 

forward to have a weapon out, and that fact diat.it. went off 

incidentally (sic) no matter what the odds are or whatever that took
y..: ,, '

her life, I need to accept responsibility for it, and I also want to say

■ V

21
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that I feel this charge is appropriate due to the fact that I just have 

to put my trust in the court with deciding what is necessary for me

from here on out.

xvii. The Court: The court will find that there is a factual basis for the

plea and the plea will be entered, and the admission will be filed. 

You may be seated.

“A factual basis is required before a circuit court can enter a judgment on a

guilty plea.”- State v. Berget, 2013 S.D. 1, 39, 826 N.W.2d 1, 15. See also

SDCL § 23A-7-2.

$ “Disposition of charges after plea discussions is not only an essential part

of the process but a highly desirable part for many, reasons. It leads to

prompt and largely final disposition of most criminal cases; it avoids much

of the corrosive impact of enforced idleness during pre-trial confinement

for diose who are denied release pending trial; it protects the public from 

diose accused persons who are prone to continue criminal conduct even

while on pretrial release; and, by shortening die time between charge and

disposition, it enhances whatever may be die rehabilitative prospects of die 

guilty when diey are ultimately imprisoned.” Santobello' v. New York, 404 

U.S. 257, 261 (1971).

This phase of die process of criminal justice, and the adjudicative element 

inherent in accepting a plea of guilty, must be attended by safeguards to

insure die defendant what is reasonably due in the circumstances. 'Mnom-

will vary, bufr rrTTfrrnt fn Wb

22
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i S45U.S. V. Boatner, 966 F. 2d 1575 (11th Cir. 1995); ; Pur Slid Si x/£ Pre.yAght.

" -V ' ■..’$• .

"The solemnization of a plea agreement does not preclude the government from disclosing pertinent
information to the sentencing court. See U.S. v. Jimenez, 928 F. 2d 356 (10 th Cir. 1991). That rule 
notwithstanding,, government can enter into a binding agreement with a defendant to restrict the facts upon 
.which the substansive offense is based.. See U.S. v. Nelson; 837 F. 2d. at 1522-1525; Thus the plea agreement s 
stipulation that only two ounces of cocaine would .serve as the factual predicate for determining Boatner's 
sentence obligates the government to strict compliance. Because the presentence investigation report 
"establishes the factual and legal backdrop "for the sentencing hearing," U.S. v. Jones, 899 F. 2d 1097,1102 .
(l fth Cir. 1990) quoting US; V. Wise, 881 F. 2d 970,1972 (11th Cir.T989)). We conclude that the,stipulation 
limiting the amount .of cocaine-involved in Boatner's offense was violated and the plea agreement breached 
when e government introduced evidence throughout the PSR showing that Boatnerrs~drug dealings had involved 
nvp.r three. kilograms of cocaine." And "Consequently,j the government, violated its aereementat .the, sentencing 
bearing when It attempted to bolsterthe presentbnce investigation report:,SeejQ,S. v. Jefferies, 908 F. 2d 1520. 
(TlthCir. J990). ; " ' , . - '

1\
i

State v. Apple, 2008 SD 120 (SD 2008);
I .:.

"Establishing a factual basis for each element of an offense is essential to a knowing and voluntary pleg. State v. 
M-wWli bpraiisethedeferiHant did not understand the elements of the charges against him as

: vrelated to the facts Td,P9, 749 N.W. 2d at 220 [***17] we explained the importance of establishing a factual 
Ks for a guilty plea as follows: it is essential that this suggested colloquy between the judge and the defendant 
be meaningful. Simple affirmative or negative answers or responses which merely mimic the iridictaent or the 
plea agreement cannot fully elucidate the defendant's state of mind. For this reason [***290] thp trial coup 
should question the defendant in a manner that requires the accused to provide narritive responses. Questions 
concemingrthe setting of the crime, the precise nature of the defendant's actions, or the motives pf the 
defendantf for'instance, will force the defendant to provide the factual basis in his
not be satisfied with coached.respohses, nor allow a defendant to be unresponsive. Id, P. 13 741 N.W. 2d at 221 
(quoting State v. Schulz, 409 N.W- 655,659 (SD 1987))(emphasis added) the court may not so]ely rely on 
"uncertain answers to incomplete questions." Id. PI2,741 N.W. 2d at 221.

i

jftiKnative VrasedgiltU.S. v. Harris, 70 F; 3d 190118th Cir 1995);

■•Tl..;:il roar.-: ::••• l---'-;' .......If Question oFryhether conduct from dismissedcoujfemay be
used as a liis for an upward departure under section SK2.0. Although We, not^that each casoimphcates a 
dirii-tcnt constellation of variables under the guidelines. our holding is generally consistent with the tiur.i and 

?ntb rirrnits Seb U'S/vf'fhbmas 96fF.2d 1 l lp,T l|2()r21 (3rd Cir. 1992)( holding that the district court enep 
by to compensate for the government'sjlecision notto_charge the defendant wift amo&
.Lnli^criT^jm^WMaier, £52 F -2d 1066,- t069f h(9th~Cir. 1991) ("It woul^ be patently unfair A 

'rrti iff wereatI owed to hold-Ithe defendant! to hispart.of the bargain -his plea of guilty toTTve squnts^wtnle 
sintultaheouslv denying him the beDellts~^nused him from .c

nly unfair; it violates the spirit if hot the letter of the bargam^ ) &&&

- ' • • ’ - ■'* ■'
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fP Of the thirty-two other manslaughter sentences imposed between the years of

2008 and 2012, only one defendant was given a higher sentence than the 

petitioner of life without the possibility of parole. Most cases tanged from 

approximately six years to approximately eighty years with 

of forty years’ incarceration.

The Petitioner’s punishment is

• P, aKJST

at* average centco.ee

*
“grossly disproportionate”

circumstances of his case. In comparing his sentence to those
to the 

“ 'imposed on

other criminals in the same jurisdiction3 as well as those 'imposed for

commission of the Rfltnp ''Mae in other juxisJieUunsfJ' ” rhe Petitioner's

sentence was approximately one and a half times higher sentence than the 

________ average case~ Bam 2019 S.D. 45,1 34, 932 N.W2d 165, 174 (dting

3 On May 1,2018, the restitution amount of $9,999,999,99
s removed from his DOC paperworkwa
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