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SUPREME COURT " -
STATE OF SOUTH DAKOTA
FILED
IN THE SUPREME COURT. }
NOV 13 2023 -
-QOF THE ﬁ4
STATE OF SOUTH DAKOTA qgéag émm %'

* %k Kk ok

'ORDER DIRECTING ISSUANCE OF
JUDGMENT OF AFFIRMANCE

STATE OF SOUTH DAKOTA,
Plaintiff and Appellee,

)
)
) |
vs. ‘ ) #30302
)
)

NICHOLAS STEWART HINES,
Defendant and Appellant.

_.——_—.————.———-————_.___._..._._..__—_.___._

The Court considered all of the briefs filed in the

above—-entitled matter, together with the appeal record, and concluded
pursuant to SDCL 15-26A-87.1(A), that it is manifest on the face of
the briefs and the record that the appeal is without merit on the
following grounds: 1. that the issues on appeal are clearly
| controlied by settled South Dakota law or federal law binding upon
the states, and 2. that the issues on appeal are ones of judicial
discretion and there clearly was not an abuse of discretion (SDCL
15—26A—87.1(A)(1) and (3)),.now, therefore, it is

ORDERED that a judgment affirming the Judgment of the lower
court be entered forthwith. -

"DATED at Pierre, South Dakota, this 13th day

of November,

2023. BY AHE COURT:

ATTEST:

ern/ Acting Chief Justice

Clerk of the Supreme Court

(SEAL)
{Chief Ju;tice Steven R. Jensen disqualified.)

PARTICIPATING: Acting Chief Justice Janine M. Kerh, and Justices Mark E. Salter,
Patricia J. DeVaney and Scott P. Myren.
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APPENDIX A, - pg. 1-2, Judgment of Summary Affirmance: State v. Hines,
2023 WL 7628850, Appeal No. 30302, Supreme Court of South Dakota,

affirmed November 11, 2023.
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APPENDIX B, - pg. 3-7, Judgment of Conviction: State v. Hines, Criminal
Case No. 66C11000216A0, Yankton County, First Judicial Circuit of South

Dakota, March 14, 2023
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STATE OF SOUTH DAKOTA - QUPREME COURT
in the Supreme Court STATE OF SOUTH DAKOTA
1, Shirtey A Jameson-Fergel, Clerk of the Suprems Court of . FILED

Sourth Dakota, hereby cettify that the within Instrument is atrue
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Clerk of urt
TATE OF SOUTH DAKOTA Clerk
* % % %
STATE OF SOUTH DAKOTA, )  ORDER DENYING PETITION FOR.
Plaintiff and Appellee, ) REHEARING
HED
vs. FLLE #30302
NICHOLAS STEWART HINES, ) Tk

Defendant and Appellant. )N“g\
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A petition for rehearing\in the above cause having been
filed November 27, 2023, and no issue or question of law or fact
appearing to'have been overlooked or misapprehended, and more than
fifteen days having elapsed therefrom and no written statement having
beén filed with the Clerk of this Court by a majority of the justices
requesting a rehearing, now, therefore, in accordance with the

Rehearing Procedure Rule of this Court, the petition for rehearing is

denied.
DATED at Pierre, South Dakota, this 29th day of January,
2024.
// E COURT:
ATTEST: e ot A b 2
/465;/// né M. Kerrf, Acting Chief Justice
/4
Clerk bf&4the Supreme Court

(SEAL)
(Chief Juatice Stevem R. Jensen disqualified.)

PARTICIPATING: Acting Chief Justice Janine M. Kern, and Justices Mark E. Salter,
Patricia J. DeVaney and Scott P. Myrem.
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IN THE SUPREME COURT
STATE OF SOUTH DAKOTA

NO. 30302

STATE OF SOUTH DAKOTA,
Plaintiff and Appellee,

VS.

NICHOLAS STEWART HINES,
Defendant and Appellant.

APPEAL FROM THE CIRCUIT COURT
OF THE FIRST JUDICIAL CIRCUIT
YANKTON COUNTY, SOUTH DAKOTA

HONORABLE PATRICK SMITH
Circuit Court Judge

APPELLANT’S PETITION FOR

REHEARING
Nicholas Stewart Hines #20596 Marty J. Jackley
Mike Durfee State Prison South Dakota Attorney General
1412 Wood St 1302 East Highway 14, Suite 1
Springfield, SD 57062 Pierre, SD 57501-8501
*Pro Se ‘
Robert Klimisch
Yankton County State’s Attorney
101 W 2" St.

Yankton, SD 57078
*Attorneys for State/Appellee



PRELIMINARY STATEMENT

Throughout this Petition for a Rehearing under SDCL § 15-25-3 the Defendant/Appéllant,,
Nicholas Stewart Hines is referred to as “Defendant”. Plaintiff/Appellee is referred to as
“State”. The Defendant’s July 10" 2023 Appellant’s Brief is denoted as “Def.B.”. The
State’s August 14™ 2023 Appellee’s Brief is denoted as “St. B.”, The Defendant’s
September 6™ 2023 Reply Brief is denoted as “Def Rply.B. ”. The Defendant will refer to
the settled record as “SR” wherever possible (as the pro se Defendant does not have “SR”
case file access) or will cite the document source.

JURISDICTIONAL STATEMENT!
Defendant filed a Petition for Writ of Habeas Corpus in Yankton County Civil File No.
66CIV13-000262 entitled Nicholas Stewart Hines v. Douglas Weber, SR:1066. On May 21,
2021 the Defendant’s habeas attorney, Ashley Miles-Holtz, negotiated a plea agreement and
stipulation with the State. Def B., Appx. F p55-57. On May 24; 2021 the habeas court, Hon.
Jerome Eckrich, was notified the Defendant and the State had reached an agreement Def B.,
Appx. F p58-59. On June 18, 2021 the habeas court entered an Order Granting Habeas
Relief and Vacating Sentence. SR:1066-68. The Hon. Patrick Smith was appointed to
resentence the Defendant in reopened Criminal File No. 66C1100021640. SR:1109. On
September 29, 2022 the circuit court took “judicial notice” of the habeas file as it had

“looked at the whole file because [it] was directed to do so.” SR: 1731-57, MT 12:6-13.8,

! No ‘NEW facts’ are being asserted -- All of the facts here are/were within the parties appeal briefs or part of the
SR. Critically, since the circuit court gave an “oral order” taking “judicial notice” of the Defendant’s entire Habeas
File 66CIV13-000262 (see Def Rply.B., p. 3-7) - this Court has/had jurisdiction to consider all of the filed habeas
documents appendix’d to the Def B. and arguments made from them ~ again no NEW facts are being asserted.
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14:15-15:7; Def Rply.B. p. 3-6. The State, Defendant and the circuit court unanimously agreed
that the circuit court’s oral order taking “judicial notice” of the habeas file CIV 13-262 was
sufficient for the record and no written order was needed. SR:1731-57, MT 12:6-13.:8, 14:15--
15:7; Def Rply.B. p 3-6. On February 28, 2023 the Defendant appeared before the circuit court
for sentencing. The State argued the crime was “murder”, the Defendant was a “murderer” and
repeatedly asked the circuit court to impose a 200 year sentence. St. Bp 11, DefB. p 17-18; SR:
1894-907; ST 109:21-24, 110:6-9; 121:7-23; 122:19-22. The circuit court imposed a 100 year
sentence. SR: 1664. On March 14, 2023 the circuit court entered its written Judgmént of
Conviction and Sentence SR 1663-66.> On March 24, 2023 the Defendant filed a notice of
appeal. SR:1672. On July 10" 2023 Defendant’s appellate counsel, Mr. Whalen, filed a korth
brief Def B. and raised no issues — the Defendant raised 6 issues in Part B of the brief Def B. p 5-
27. On August 14", 2023 the State filed its brief St. B. On September 6", 2023 the Defendant
filed his reply brief Def Rply. B. On November 7™ 2023 this Court was scheduled to review the
Defendant’s appeal. On November 13" 2023 this Court summarily affirmed the pursuant to
SDCL § 15-264-87.1(A)(1) and (3),; State v. Hines, 2023 WL 7628850. This Court has

jurisdiction to hear the Defendant’s petition for a rehearing pursuant to SDCL § 15-25-3.

LEGAL STANDARD
“Any party may petition for a rehearing upon a decision, in the event that any issues or question
of law or fact appears to have been over looked or misapprehended by the Court . . .” SDCL §
15-25-3: 15-30-4. This Court determined the Defendant’s appeal was without merit on the
grounds: 1. that the issues raised on appeal are clearly controlled by South Dakota law or federal

law binding upon the states, and 2. that the issues on appeal are ones of judicial discretion and

2 On March 13, 2023 an Order Denying Motion of Probable Cause (in the Defendant’s habeas action C/V /3-262)
was entered by this Court in Case No. 30182.
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there clearly was not an abuse of discretion and affirmed pursuant to SDCL § 15-264-87.1(A)(1)
and (3).
CAUSE FOR REHEARINC - ARGUMENT
The Defendant asks the Court find cause within the following issues.
ISSUE 1. Whether the State Violated the Terms of the 2012 Plea and 2021 Plea Agreement
and Stipulation
Intro.
All facts, law and citations of hearings or documents herein this argument are affirmatively
contained within the Defendant and State’s appellate briefs at: Def-B. p 14-18, Appx C., E., F.;
St.B. p 15-21; Def.Rply.B. p 3-6.
This was a remanded case. It was remanded due to a 2021 stipulation of constitutional errors
with two existing ‘plea agreements’ — one in 2012 and one in 2021. Def.B. p 14-18, Appx F. p
55-57; Def Rply.B. p 3-4. The stated plea agreements and stipulation precedéd 2022-23
remanded criminal and the circuit court’s jurisdiction. Def.B. p 14-18, Appx F. p 55-57;
Def Rply.B. p 3-4.
The Defendant will affirmatively show that as a factual matter the State materially breached the
plea and stipulation agreements within the SR - (1) is.contrary to well established law of South
Dakota and federal law binding upon the state and, (2) the State’s breaches have nothing to do
with judicial discretion.
1. Potentially Over Looked FACTS
(1) The Settled Record Contains the Habeas File CIV 13-262

*This is a crucial fact that may have been over looked affecting the scope of the SR.
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The St.B. p 15-21 argued that this Court did not have jurisdiction to consider documents in the
Def.B. Appx originating from the habeas file CIV 13-262.

St.B. p 17 states, “Notably, Defendant’s arguments regarding habeas negotiations should be
rejected. During Defendant’s statements to the circuit court at sentencing and throughout his
brief on appeal, he argues that the State violated a stipulation that included an agreed to
sentencing cap.”

Def.Rply.B. p 3-4 stated, “At the September 29™, 2022 motions hearing the circuit court took
“judicial notice of the whole file [CIV 13-262] because it was directed to do so.” MT 12:6-13:4,
14:15-15:6. St.B. 15-19 also fails as — the State- repeatedly agreed with the circuit courts oral
order which took “judicial notice” of the habeas file MT 12:6-13:8 — and agreed that- no written
order was needed. MT 14:15-15:7. See Mendenhall v. Swanson, 2017 SD 2, P9 regarding the
dynamics of judicial notice and its application.”

The documents within the Def.B. Appenxdix frqm CIlV 13-262 are clea_rly part of the SR —and
spéciﬁcally relevant here- Def.B. Appx. P 55-57 which is screenshots of emails and text

messages the 2021 plea deal negotiations and terms - agreed to by the State.

(2) No Procedural Bars to Review Exist Regarding the States 2022-23 Agrcement Breach(s).
*This is a crucial issue that may have been over looked or misapprehended.

The St.B. p 15-21 cited all kinds of legal and factual bars in an attempt to prevent review of the
Defendant’s appeal issues and his appendixes. However the State’s assertions did not apply as a
matter of fact and law.

Def.Rply.B. p 3 states, “The St.B 15-21 arguments are not legally or factually relevant. (1) the
SR contains the entire habeas file (2) the Def.B. does not ask the Court to directly ‘rule’ on any

habeas issues (3) the Def.B. involve issues arising in remanded direct proceedings —after- the
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habeas (4) the circuit court’s jurisdiction originated from the habeas court SR 1066-68 (5) habeas
issues were relevant sentencing considerations as “it is well settled the range of evidence that

may be considered at sentencing is extremely broad.” State v. Arabie, 2003 SD 57, P21.”

(3) Factual Merits States Material Breaches of the 2012 Plea and 2023 Plea and Stipulation

*The factual merits of the State’s material breaches may have been overlooked.

i. 2012 Plea Breach (Def.B. p 14-16)
The Defendant read verbatim - his 2012 manslaughter plea’s factual basis of an “accidental”’
shooting at the 2023 sentencing hearing Def.B. p 13, ST 150:20-152:8. The State breached the
factual basis of an “accidental” shooting and the basic elements of the offense when it argued
the crime was “murder” and that the Defendant was a “murderer”. Def.B. p 14-16; ST 109:21-24,
110:6-9. The circuit court also disregarded the factual basis and elements of the 2012 plea to
manslaughter by stating “Who takes a guntoa confrorﬁation with the infent to win an argument,

as opposed to the intent to use it?> Def.B. p 16; ST 204:5-22.
ii. 2021 Plea and Stipulation Breaches (Def.B. p 17-18, Appx p 55-57; Def.Rply.B. p 4-5)

Def.B. p 17 states, “The stipulation and agreement included the following:

1. A stipulation granting the habeas for the limited purpose of a resentencing hearing.

2. Nick would agree to waive his appeal rights, except as to an appeal of the new

sentence, including, any illegal sentence, any constitutional violation, and any

jurisdictional issue.

The parties agree to a new PSI with the old PSI being disregarded by the Court.

4. The prosecution agrees to not argue, claim, nor insinuate that Nick is a cold-blooded
murderer.

5. The current cap is 40-60 years with credit for time served.”

(U8

3 The Def.B p 4-6, [ssue 1.- also argued that these comments made by the circuit court questioning “intent” was an
‘abuse of discretion’ a sentencing citing State v. Mitchell, 2021 SD 46, §32 “A sentencing court may not disregard
the factual basis statement or overlook the established conduct supporting the essential elements of the offense.”
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Material breaches of the agreement:

(1) The State contradicted the stipulation order. Def.B. p18, Appx C p15-18; Def.Rply.B. p 5-6.
(2) The State argued against a new PSI. Def.B. p 18; Def.Rply.B. p 5-6.

(3) The State stated the crirne was “murder” and the Defendant was a “murderer”. Def.B. p 15,
18; ST ST 109:21-24, 110:6-9

(4) The State repeatedly asked the circuit court to impose a 200 year sentence, far in excess of -

the agreed cap of 40-60 years. Def.B. p 18, Appx. F. p55-57.

(4) The Defendant Objected to the State’s Material Breaches During 2023 Sentencing
*This Court may have over looked the sentencing record and objections within it.
St.B. p 17 states, “During Defendant’s statements to the circuit court at sentencing and
throughout his brief on appeal, he argues that the State violated a stipulation that included an
agreed to sentencing cap. DB; SR:1963.”
Def.Rply.B. p 4-5 states, “To preserve a claim for appeal that the prosecution breached the terms
of a plea agreement, a defendant must make a timely objection at sentencing. State v. Jones, 2012
SD 7, 7 (citing Puckett v. U.S., 556 US 129, 142-43 (2009)). The Defendant did. ST 171:14-
181.8.
The Defendant asked the court if it would take “notice of Ms. Holtz last affidavit in the
[habeas]case that was filed” and then read the ‘screenshots’ regarding the te;ms of the “new plea
agreement” she negotiated with the State —and that- all those terms were violated. ST 172:181:8,
Def.B 17-18 Appx F. p 55-57
St.B 17-18 misconstrues the “new plea agreement”, the State’s “sustained objection” and judge’s
comments at SR:1964. After the State’s “objection” the Defendant stated his “point” was related

to “direct proceedings” and “relevant”. SR:1964. The court replied “Make your point.” ST
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179:25. The Defendant stated, “In criminal proceedingé before this Court, Mr. Klimisch argued
against all the terms of the plea deal. Like you said you are not ruling on that, including agreeing
to anew PS1.” ST 180:1-4.

The State did not object to that —or- the 23 times the plea ‘deal’ was mentioned. ST 172:6-181:6.
Notably, the State did not object when the Defendant quoted —verbatim- its testimony from a
prior hearing — where affer the Defendant filed a Affidavit for Relief Def B. Appx E. p23-29 — it
argued to keep the plea deal and stipulation. ST 176:19-178:8 (see CIV 13-262, June 28, 2022

hearing MT 8:4-9:17).”

2. Potentially Over Looked or Misapprehended LAW
*The Court may have misapprehended the state and federal law and constitutional violations
applicable to the above facts cited within the appellate briefs.
Def.B. p13 states, ““Once an accused pleads guilty in reliance upon a prosecutor’s promise to
perform a future act, the accused’s due process rights demand fulfillment of the bargain.” State v.
Waldner, 2005 SD 11, 13, 692 NW 2d ar 191. The State must fulfill its obligations under the
express terms of the plea agreement and its implied obligation of good faith. See Stare v.
Morrison, 2008 SD 116, 411, 759 NW 2d at 121-22. “When the government fails to fulfill a

material term of a plea agreement, the defendant may seek specific performance or may seek to

withdraw his plea.” State v. Bracht, 1997 SD 136, 46, 573 NW 2d 176, 178. “In order to restore

him to the position he would have been in before the State’s breach, [the Defendant] must be
sentenced by another judge.” /d. /3. Failure of one party to substantially perform its contractual
obligations may excuse the other party’s performance. Lepi Enterprises Inc. v. National Service

Corp., 440 3d 937 (8% Cir. 2006).”
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Def.B. p. 16 stated that the State arguing “murder rather than manslaughter” . . . “violated the
Defendant’s Fifth, Sixth and Fourteenth Amendment rights to due process and a jury trial to the
basic elements of the charge.”

Def.B. p. 16 states fhe Defendant seeks to withdraw his plea due to repeated bad faith breaches
of his 2012 and 2023 and violations of his constitutional rights.

Def.B. p. 17 argued that the State had forfeited any kind of appellate waiver pursuant to Garza v.
Idaho, 139 S. Ct. 738, 744-45 (2019).

Def.Rlpy.B. p 4 states, ““To preserve a claim for appeal that the prosecution breached the terms
of a plea agreement, a defendant must make a timely objection at sentencing. State v. Jones, 2012

SD 7, §7 (citing Puckett v. U.S., 556 US 129, 142-43 (2009)).”

ISSUE 2. The Defendant’s Other Issues on Direct Appeal
The Defendant’s other issues involve facts and law that are contrary to the law of this state and
federal law that is binding upon this state. There are numerous constitutional issues asserted.
Many have nothing to do judicial discretion, such as vague laws or jurisdiction. The Defendant
hopes this Court will look at his issues and reference their cited law and facts withih the SR as
the Court may have overlooked the fact that the Defendant’s habeas case CIV 13-262 was part of
the SR.
One such issue is the Defendant’s jurisdictional issue in Def.B. p 21-22. Wharton v. Vaughn, 371
F.Supp.3d 195 (3d Cir. 2019) found that habeas relief — constitﬁtional errors- cannot be
stipulated. /d. cited numerous authorities from thev US Supreme Court, Federal Courts of Appeals,
Federal District Courts and a state court — which all held that habeas relief cannot be stipulated.
This highly prejudicial due process issue is structural to the entire remanded criminal

proceedings as they originated from an illegal order. That is relevant to this appeal.
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A}

As this Couft has affitmed pursuant to SDCL § 15-264-87.1(4) the Defendant has exhausted his

direct appel]ate claims in state court and persevered them for §2254 federal habeas review of

their merits

CONCLUSICN

The Defendant has shown cause that this court may hav¢ misapprehended or over looked facts.

and law within the existing rccord that are contrary to state law and federal law binding on the

states and ljlad nothing to do with the circuit court’s discretion. The Defendant respectfully

asserts that|a rehearing is appropriate.

WHEREFKORE,

The Défendant respgctfully requests this Court grant a rehearing.

Respec¢tfully submitted to the Court via SDDOC legal raail this 2() day of November 2023.

—Netary

Subscritied and swom to me this,__
% _day of_i_ﬁ;._ﬂ sudse 12077

My COmmisskon Expires June 1?. 2025
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APPENDIX E., - pg. 21-56, January 16, 2023 Sentencing Memorandum (SR
1547-1581): State v. Hines, Criminal Case No. 66C11000216A0, Yankton

County, First Judicial Circuit of South Dakota.
*This Document has two parts:
(1) Trial Counsel’s Arguments Appx pg. 22-30, SR 1547-1555

(2) Petitioner’s Pro Se Sentencing Argument Appx. pg. 31-56, SR 1556-1581
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STATE OF SOUTH DAKOTA C@PY IN CIRCUIT COURT

COUNTY OF YANKTON FIRST JUDICIAL CIRCUIT
********************************************************************-k-k
STATE OF SOUTH DAKOTA, FILE NO. 66C11000216A0
Plaintiff,
vSs. SENTENCING MEMORANDUM
NICHOLAS STEWART HINES,
Defendant.
**********************************************************************

PRELIMINARY MATTERS

N e et et e et e

The Defendant in the above entitled matter submits this
Sentencing Memorandum in an effort to aid the Court in its
determination of a fair, impartia;, and judicious sentence for the
above named Defendant. This memoréndum is intended to be a supplement
to any evidence and testimony heard by the Court and to the written
evidence, tesfimony, letters of support, and/or argument to be
provided to the Court at the time of the sentencing in this matter.

As this Court is aware, the Defendant entered his plea of guilty to
one count of first degree manslaughter in connection with the death of
Brianna Knoll (Brianna) and was previously sentenced by the Hongrable
Glen Eng, Circuit Court Judge, First Judicial Circuit, State of South
Dakota. Subsequent to that plea and sentencing, the Defendant

successfully pursued habeas corpus relief as to the sentenciqg portion

of his case. Hines v. Young, 66CIV13-262.

SENTENCING CONSIDERATIONS
As this Court is very much aware, there are a number of aspects
to the creation and imposition of a fair, impartial, and judicious
sentence in any given criminal case. A sentencing court is fequired

to give fair and impartial consideration to a number of factors in
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Sentencing Memorandum - §6C11000216A0
accomplishing the above task. Further; such consideration must be
free from emotion and not be the product of inflamed passions due to
certain evidence or experiences which are personal in nature and
removed from the legaily permitted considerations.

‘The Defendant in this case plead guilty to one count of first
degree manslaughter in connection with the death of Brianna. During
the plea hearing, the Defendant admitted certain relevant facts
regarding his case to establish th;.factual basis for the plea. The
factual basis facts, however, were insufficient to support a
conviction of first or second degree mufdef. At the time of the
Defendant’s plea, Judge Glen Eng accepted a factual basis for the plea K{
of guilty to a first degree manslaughter charge and relied upon
sufficient evidence to support that charge, rather than a charge of
either first or second degree murder. Further, the Defendant was
adamant when he entered his plea to the first degree manslaughter
charge that the shooting of Brianna was accidental. 1In addition,
there is substantial evidence to show that the Defendant was suffering
from mental health conditions and self-imposed mitigating factors at
the time he committed the manslaughter. The State may advocate that
the Defendant has not accepted culpability and responsibility for the
death of Brianna, but thié assertion is simply wrong in all respects.
This is so because the Defendant has accepted his responsibility
herein by his admissions in open court, by his plea of guilty, and has
thereby acknowledged his criminal conduct. Previously, as shown by

the habeas corpus proceedings, the Defendant was wholly unprepared to
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proceed to his sentencing hearing. Now, however, after having the
opportunity to prepare for sentencing, the Defendant is ready to stand
before the Court to accept the consequences of his actions based upon
a full and complete consideration of the circumstances associated with
his case, rather than the emotionally driven and charged circumstances
sufrounding his previous sentenqing hearing. |
A. Governing law.

A sentencing court is obligated to consider many factors when
fashioning an appropriate senfence, but the South Dakota Supreme Court
has made it abundantly clear that “... [i]t is the duty of a
sentencing court to insure that the punishment ‘fit{[s] the offender
and not merely the crime.’ ...” State v. Beckley, 2007 sSD 122, 432,
742 NW2d 841. Furthermore, the Supreme Court has directed that the
“...[tlhe primary criterion in sentencing is good order and protection
of the public and éociety, and all other factors must be subservient
to that end.” 1d., at 932. It is well settled law that
“... [slentencing courts possess broad discretion within
constitutional and statutory limits to determine the extent and kind
of punishment to be imposed ...” and in exercising this discretion the
sentencing court “... should consider the traditional sentencing
factors of retribution, deterrence—both individual and
general—rehabilitation, and incapacitation, without regarding any
single factors as preeminent over the others.” State v. Deleon, 2022
S.D. 21, 917, — N.W.2d. —. Moreover, it 'is paramount that the above

factors “... are ‘weighed 'on a case-by-case basis' depending on the

3




Ae(}'ﬁ- p 25
(SR 1550)
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circumstances.of the particular case.” Id., at §17.

In order to comply with the above duties and impose an
appropriate sentence in this case, the Court is obligated to acquire a
thorough and complete knowledge and acquaintance with the character
and history of the Defendant. Beckley, 2007 SD at 122, 932. In this

respect, the Supreme Court has held that

a sentencing court should consider both the defendant
appearing before it as well as ‘the nature and impact of
the offense. ... [I]n this regard, ... ‘the sentencing
court should acquire a thorough acquaintance with the
character and history’ of the defendant by studying the
‘defendant's general moral character, mentality, habits,
social environment, tendencies, age, aversion or
inclination to commit crime, 1life, family, occupation,
and previous criminal record.’ ... Additionally, a
sentencing court must consider ‘evidence tending to
mitigate or aggravate the severity of a defendant's conduct
and its impact on others.’

Id., at 18. Again, at least on a par with all other sentencing
criteria and, perhaps, an over-arching factor, is the apparent
principal that the punishment should fit the offender and not merely
the crime. Beckley, 2007 SD at 122, 432.

Additionally, although the case law permits the Court broad
discretion in rendering a sentence, that discretion is not unfettered.
Statutory law limits victim impact statements, whether oral or

written, to a person who fits the statutory definition of a “victim.”

SDCL 23A-27-1.1. A victim is defined as

... the actual victim or the parent, spouse, next of kin,
legal or physical custodian, guardian, foster parent,
case worker, victim advocate, or mental health counselor
of any actual victim who is incompetent by reason of age
or physical condition, who is deceased, or whom.the court
finds otherwise unable to comment.

[,
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Sentencing Memorandum - 66C11000216A0
Id. ™“Next of kin” is defined as “... [t]he person or persons most
closely related to a decedent by blood or affinity.” Black’s Law
Dictionary, 8* Ed., p: 1070. Consequently, any person who is not
related to Brianna by blood is prohibited under the law from providing
an oral or written impact stétement or testimonial evidence at
sentencing. The statutory limitations clearly extend to spouses of
relatives and appear to also exclude even blood-related cousins. See,
State v. Charles, 2017 S.D. 10, 934, 892 N.W.2d. 915.

'B. Habeas corpus support for sentencing.

As this Court knows, the Defendant successfully pursued habeas
corpus relief and was ordered to be re-sentenced. It is the
Defendant’s position that one of the major reasons for the relief
secured in the habeas corpus proceedings was the sentencing errors
committed by the original sentencing court. At the original
sentencing the court allowed numerous and sundry coﬁments and
statements from people who were unrelated to Brianna or her family and
who had only a friendship or work relationship with her. ‘ This actioﬁn

"by the sentencing court was Cclearly in contravention of SDCL
23A-27-1.1. Moreover, the habeas.corpus court clearly viewed the
sentencing court’s action as error because it approved the relief
regarding sentencing proposed by the parties. Furthermore, the State
admitted the sentencing errors made by the original sentencing court
in its various responses to the Defendant’s Second Amended Petition
for Writ of Habeas Corpus and in the resolution of the habeas corpus

proceeding. In spite of this error, the State seeks, yet again, to

1Z%l
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offer to this Court comments and statements-that are not permitted
under SDCL 23A-27-1.1. There are approximately 22Vpersons who have
gubmitted written statements or whom the State intends to solicit oral
statements from at the re-sentencing hearing who are statutorily
prohibited from making'such statementsf' These\people were not
permitted to provide oral or written statements at the f;rst'
sentencing and nothing has changed that would permit them to do so
now. While the State may seek to perpetuate a coétly sentencing
error, this Court shouid not follow suit.

In addition, the Defendant’s Second Amended Petition for Writ of
Habeas Corpus recites numerous grounds for relief from his conviction.
Such grounds include ineffective assistance of counsel claims, claims
as to the inappropriateness of the PSI report prepared by the assigned
court services officer, errors in ‘the award of restitution,
evidentiary issues from the sentencing hearing, errors relative to the
content of the PSI report, use of uncharged 6r'unproven evidence at
sentencing, breach of the plea agreement claim, loss of material and -
essential evidence since the initial chargés against the Defendantf
and other éonstitutiohal and due process c¢laims relative to the
prosecution of thé Defendant. These claims, while not all litigated, -
are considerations which are relevant to the Court in fashioning a

fair sentence in this case. .%Aigc#ﬂq‘

B :\/Mkdo&cma) (e empa b e

.C. PROPORTIONALITY OF SENTENCES.
B
In the Second Amended Petition‘for Writ of Habeas Corpus, counsel

for the Defendant analyzed the various sentences for persons convicted =

1352
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of first degree manslaughter as shown by a South Dakota Unified /
Judicial System Sentencing History Report (UJSSHR) between the years
of 2008 and 2012. Hines v. Young, 66CIV13-262, Second Amended

Petition for Writ of Habeas Corpus, p. 35, 453. During the aforesaid

time frame there were 32 sentences for first degree manslaughter which

ranged from 6 years to approximately 80 years with the average
sentence being 40 years. Id. Subsequent to 2012, the UJSSHR shows
‘that there were approximately 36 sentences for first degree
manslaughter with sentences ranging from 15 years to 110 years,
‘without accountiﬁg for the suspended portions of at least 16
sentences, with the average sentence being 54.08 years. -Sixteen of:
the post 2012 sentences for first degree manslaughter were sentences
ranging from 20 years to 99 years with suspended sentences from 7 to

49 years. Based upon the UJSSHR, it appears that the average sentence

in first degree manslaughter cases ranges from 40 to 54 years. It is

also manifestly clear from the UJSSHR tﬁat the historical sentences
fér first degree manslaughter are not the equivalent of life
sentences. The Defendant does not dispute that each of the cases in
the UJSSHR were judged on their own facts, circumstances, and
sentencing criteria pursuant to the authority cited herein. The
Defendant is confident that this Court will do likewise in this case
and impose a sentence that fits him as well as his crime.
.D. Defendant’s Arguments.

Attached hereto and incorporated herein are copies of the legal

arguments made by the Defendant in regard to his sentencing.

<.
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CONCLUSION

In the end, the sentence imposed by the Court herein must be
based upon evidence and the circumstances associated with the events
that occurred before, during, and after the criminal conduct. The
crime committed by the Defendant is serious, but he has accepted
responsibility for same by virtué of his plea of guilty. The sentence
cannot be the product of inflamed passions or emotion, but must be
based not only upon the events that transpired, but also upon the
persons involved, the circumstances associated with the crime, and the

Defendant’s characte}y and other personal a

Dated this (3

WhaleN Law Offige, P.C.
P.0. Box 127 \

Lake Andes, SD 57356
Telephone: 605-487-7645
Attorney for the Defendant

whalawtim@cme.coop

CERTIFICATE OF SERVICE
The undersigned hereby certifies that he served a true and
correct copy of the above and foregoing SENTENCING MEMORANDUM on the
attorneys for the Plaintiff as their e-mail addresses as follows:

Robert Klimisch

Yankton County State’s Attorney,
rob@co.vankton.sd.us

Tyler Larsen

Yankton County Deputy State’s Attorn %

tvler@co.vankton.sd.us
8

by the UJS Odyssey. System on the \ day of January, 2023, at Lake


mailto:rob@co.vankton.sd.us
mailto:tvler@co.vankton.sd.us
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Andes, South Dakota. . W \
< \
\\1 \ \ \ NON—

TIMOTEINVR. WHANEN ™
Whalen Law Offike, P.C.
P.O. Box 127

Lake Andes, SD 57356
Telephone: 605-487-7645
Attorney for the Defendant

whalawtim@cme.coop
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: Failing to’ object to the sentence

| -based on thebreach of plea ag feement by the trial court and ptosecution wWas efror,

® “Plea agreements are contractual in natule and qhould be 1nte1preted

accordmg to geneml contiactual p11nc1p1es ” US. » E17, 500 F.3d 1417,
751 (8th Cit. 2007)

0. :?‘fThe disposition of criminal charges by agreement between the
prosecution and the accused, sometimes lobsely called ‘plea bargaining’ is
'4an' essential component of the administration -of justie. Properly

o | ' "
‘administered, it is to be ‘encouraged.” Santobello v. New York, 404 U.S. 257,

260 (1971). 4TNTE V. MTEHFS  ganidTS
=
T Ry
At the change of plea hearing, Petitioner, in oEen cou15i prov1ded the

: followmg factual b’lSlS to support his guﬂty plea See PT 12:1 -25; 13:1-19.

i The Court And were you in Yankton County on Apnl 9,2011?
" - 1. The Defendant: Yes, Your Honot.
iii. The Court: And did you have a dangerous Weapon?

wv. The Defenciant: Yes, Your Honor.

v. The Court: And what was that?

20
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vi.

vii.

iX.

I,
P

Xiv.

‘-‘,u—mm.mm%

ii. - 'The Defendant: Thete was an

xtii. The Crourt-: And you understand that it was

XV.

A\?PX,?.?)?) '
(5R 1563)

The Defendant: It was a gun.

The Coutt:' Andasa résult of you using that gun, what happened?

-The Defendant: May I speak freely, Your Honor?

The Coutt: Pardon?

The Defendant: May I speak freely?

The Court: Yes; you‘ may.

accidental diéch;x_rge ofa &eapon, but

T ———— A = ey
p==——"mr s

then I - - a2 moment after that, I took a few steps and attempted on

-my own life. I was not aware of that it was a mortal wound until I

woke up in the hospital a few days later. As a result - -'and I was
informed that my girlfriénd, Btianna, was no longer with us. And
that’s what I understand to be as far as what happened.

that discharge of that

ésmrar sSTY

‘ weapon that killed Breanna?

The Defendant: Yes, Your Honot.

The Court: That even though that that was accideqtal, it was ybur

‘ol

acHon that resulted in her death? .

i. The Defendant: Why I decided to go forwatd'itoday was that I

understand that I need to be respon.sible.f.or what has happened

regardless of my intent. It was very irresponsible fo, you know, go

Page I
1343

forward to have a weapon out, and that fact that it went off

T cpmm——

incidentally (sic) no matter what the odds are or whatever that took

her life, T need to accept responsibility for it, and T also want to say

21
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(sRoisedd o
| ISR AH
| tl1:at I feel this charge is api)ropriate due to the fact that I just hax;e
to put my trust in the cotit with deciding what is necessary for me

from here on out.

xvii. The Coutt: .:'Thg c?urt will find that there is a factual basis for the -
plea and Hue plea W111 be énte‘red, and the admiésion will be filed.
You may be seatéq.

'@ “A factual basis is fequiged befote a citcuit coust can enter a judgﬁlent ona
guﬂty plea.” State v. Bergg"ez‘, 2013 SD l,ﬂ 39, 826 N.W.2d 1, 15. See also
SDCL § 23A-7-2. |

@ "“Dispositio‘n of charges ‘af.tgr plea d'is'cussié)né 1s hot-only an essential pait
of the process but a highly. desirable part for many. reasons. It leads to

: prorﬁﬁt and lgrgeijr ﬁnéi disposition of most cnmmal cases; it avoids much
Aof the >c01.'1‘{)six're impact of enforced idleness during pre-trial confinement
fc_n_' thqs¢ who ate deniéd release pending trial; it.p‘roteqt.s_ the public from
those accused persons who ate prone to continue criminal éond'uct even
while on pretrial release; and, by Shbrteniﬁg the time between dmrge and
‘ -diéposition, it enhance§ \%}lﬁte'ver may bé the rehabilitative prospects of the

“ork, 404

Yo

guilty when they are ultimately imprisoned.” _Santobé//o‘ v. New

U.S. 257, 261 (1971).
Q Thls phase of the process of criminal justice, and the adjudicative element

| inherent in accepting a plea of guilty, must be attended by safeguards to

insure ‘the defendant what is reasonably due in the citcumstances. Wvese-

.22
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USS. v. Boatner, 966 F. 2d 1575 (11th Cir: 1995);, -~ Pupsuasive Presedent

1S65

"The solemnization of a plea agreement does not-.preclilde the government: fr’éin"disclosing pertinent
information to the sentencing court. See U.SIv. J imenez, 928 F. 2d 356 (10 th Cir. 1991). That rule -
hancvyithstanding_,_ government can enter into a binding agreement with a defendant to restrict the facts upon
. which the substansive offense is based. See U.S. v. Nélson; 837 F. 2d. at'1522-1525.T Frus fhe plea agreement's
stipulation that only twoounces of cocaine would.serve as the factual ‘predicate for determining Boatner's. .
sentence obligates the government to strict compliance. Because the presentence investigation report ‘

“establighes the factual and legal backdrop"for the sentencing hearing," U.S. v. Jones, 899 F.2d 1097, 1102
(11th Cir. 1990) quoting U:S: v."'Wise, 881 F. 2d 970, E;972~ (1Tth Cir. 1989)). We conclude that the stipulation
limitirig the amount of cocaine involved in' Boatner's offense was violated and the glea"ageemc'nt breached
when e government introduced evidence thtoughout the PSR showing that Boatner's drug dealings had involved .
over three kilograms of cocaine." And':'igg_rgggq;i-,e’_flh_t_ly,i the government violated its agreement.a the.sentencin
hearing when it attempted to bolstet the resentence investigation report: See.l S. v. Jefferies, 908 F. 2d 1520

.
‘ .

T

[}

* State v. App.le, 2.0Q$ SD 120 (SD 2908), >
' "Establishing a factual basis for each element of ‘an‘offense is essential to a knowing and voluntary plea. State v. .
N‘acthgai.l.l,;We:ré‘\'i'ef'séd’ibéé}m'sé"tﬁé “detendant did not understand the elements of the cliarges against him as.

“related fo the facts.'Id. P9, 749 N.W. 2d at 220 [***17] we explained the importance of establishing a factual

asis for a.guilty pleaas follows: it is essential that this suggested colloquy between the judge and the defendant
be meaningful. Simple affirmative or negative answers or responses which merely mimmic the indictment or the
plea agreement cannot fully elucidate the defendant's state of mind. For this reason [***290] the trial court ™
should question the defehdant in a manner that req‘"ui.i;'és the accused to provide narritive responses. Questions
concerningthe sétting of the crime, the precise nature of the defendant's actions, or the motives of the
defendant, for.instance, will force the defendant to provide the factual basis in his own words. The ‘court should
not be satisfied with coached resporises, nor-allow a defendant to be unresponsive. Id. P. 13, 741 N.W. 2d at 221
(quoting State v. Schulz, 409 N.W. 655,659 (SD 1987))(emphasis added) the court may not solely relyon -

. "uncertain answers to incomplete questions." Id. P12, 741 N.W. 2d at 221." - .

P

~

.U.S.‘ Y. Harns, 79 F3d 10Q1(8th£1r1.995)~, N 'PUPS UQ sive P ré S eA d’ nt

. "The circuit:courts are:divids - however; on the question of whether conduct from dismissed counts may be
used as a basis foran tipward: eparture under section SK2.0. Although we: note that each case implicatesa
" different constellatic ables under ._ttiéf?guic,l‘él'iqe;s,'.fgu; holding is generally consistent with the thirdand
" ninth circuits, Se& UiS. v T ormas, 961°F. 2d 1110,41120-21 (3rd Cir..1992)( holding that the district court erred
. by departing-upward to ¢ mpensate for the government's decision nott “¢harge the defendant with a more
. serious-crime); U.S#v. Falkner; 952 F.2d 1066, 1069/1:(9th Cir. 991) ("It would be patently pnfair if the
“Colirt were Slowed to hold-Jthe defendant] to his part of the bargain -hijs plea of guilty to Tive counts- while
S taneously denying him the benefits promised him from the bargain by, relyin on the uncharged and _
A T outs in seniencing im,; U.S. v. Casto-Cervantcs, 927 F. 2d 1097, 1082 (th Cir- 1990) ("Eorthe
' court to Tet the defendant plead to certain charges and then be penalized on chargey that have, by-a eemen’tzﬁ;;ﬁ '

“been dismissed is not only unfair; it T

violates the spirit if not the letter of the bargain.")" &8
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@  Ofthe thirty-two other manslaughter sentences imposed between the Srears of
2008 and 2012, only one defendant was given a highet sentence than the
petitioner of life without the possibility of parole. Most cases ranged from
approximately six years to approximately eighty years with an avesage centence
ol furty years® incarceration,

0 The Petitionet’s punishment js “grossly  disproportionate” to the

1N

citcunstances of his case. In comparing his sentence to those imposed on

other criminals in the same jutisdiction’ as well as those ‘imposed for
commission of the same reime in other juctsdiviions[]' © the Petittoner’s
sentence was apptoximately one and a half tines highet sentence than the'

average case. Seate 9 Hange, 2019 SD. 45, 9 34, 932 N.W2d 165, 174 (citing

3 On May 1, 2018, the testitution amount of $9,999,999.99 was removed from his DOC paperwork.
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