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FILED .
United States Court of Appeals
UNITED STATES COURT OF APPEALS Tenth Circuit
FOR THE TENTH CIRCUIT December 4, 2023
Christopher M. Wolpert
N )

EVERALD S. ALLEN, JR., Clerk of Court

Petitioner - Appellant,
V. No. 23-3138

(D.C. No. 5:23-cv-03061-JWL)

KEVIN PAYNE, Commandant, United (D. Kan.)
States Disciplinary Barracks,

Respondent - Appellee.

ORDER AND JUDGMENT"

Before McHUGH, MURPHY, and CARSON, Circuit Judges.

Petitioner Everald S. Allen, Jr., proceeding pro se,' appeals from the district
court’s denial of his petition for a writ of habeas corpus filed under 28 U.S.C. § 2241.
Mr. Allen, who is confined at the United States Disciplinary Barracks at Fort

Leavenworth, Kansas, argues that the district court erred in declining to reach the merits

" After examining the briefs and appellate record, this panel has determined
unanimously that oral argument would not materially assist in the determination of
this appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore
ordered submitted without oral argument. This order and judgment is not binding
precedent, except under the doctrines of law of the case, res judicata, and collateral
estoppel. It may be cited, however, for its persuasive value consistent with
Federal Rule of Appellate Procedure 32.1 and Tenth Circuit Rule 32.1.

' Because Mr. Allen proceeds pro se, “we liberally construe his filings, but we
will not act as his advocate.” James v. Wadas, 724 F.3d 1312, 1315 (10th Cir. 2013).
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supplemental brief raising twc; additional assignménts of error: (4) that Mr. Allen was
denied a fair and impartial panél; and (5) that the military trial judge erred by |
dénying a panel member’s request fof a transcript of testimony during deliberations.

In support of his first assignment of error—that the panel’s findings were
factually and legally insufficient—MTr. Allen argued that the victim’s testimony
contained “many inconsistencies and unreliable aspects” and was largely not credible
because of her intoxicated state at the time of the assault. ROA Vol. III at 61-62.

Mr. Allen also noted that there was “no conclusive evidence of rape” and there was
“no DNA linking [Mr. Allen] to the offense of rape.” Id. at 64. In support of his
second assignment of error—that military commanders exercised UCI over his court-
martial proceedings—Mr. Allen argued that military commanders and the President
of the United States exercised UCI by giving orders “to fix the sexual assault
problem in the military.” Id. at 67.

Considering all assignments of error raised bX Mr. Allen and arguments in
support thereof, the ACCA affirmed the findings and sentence of the general courﬁ- '
martial. United States v. Allen, 2016 WL 1221908, at *1 (A. Ct. Crim. App. Mar. 28,
2016). The ACCA held that although Mr. Allen raised five assignments of error in his
appeal, only “[o]ne assignment of error”—whether the military judge erred by
denying a panel request to have a copy of court transcripts to review in the
deliberation room—“merit[ed] discussion but no relief.” /d. The ACCA declined to

discuss the remaining assignments of error. /d.
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proceedings. The ACCA found that it “lack[ed] jurisdiction to reconsider

[Mr. Allen’s] case given that appellate review of [the] case haé been completed,” and
accordingly returned the motion for reconsideration back to the Mr. Allen without
action.

Several years later, Mr. Allen filed a petition for a writ of habeas corpus in
district court under 28 U.S.C. § 2241. In his petition, Mr. Allen asserted three
grounds for the ch'allenge: (1) UCI, (2) factual and legal insufficiency of the panel’s
findings, and (3) a lack of unanimous verdict by the military panel. The district court
deemed Mr. Allen’s third ground—Iack of unanimous verdict—to be unexhausted,
and he ultimately proceeded with only the first two grounds.

In support of his claim that the panel’s findings were factually and legally
insufficient, Mr. Allen argued that “there was no evidence or anything of evidentiary
value found” linking Mr. Allen to the assault. ROA Vol. I at 10. In support of his
claim that military commanders exercised UCI over his court-martial proceedings,
Mr. Allen stated that the military panel was prejudiced by “then-president Obama;s
repeated and angered public comments demanding military leaders to prosecute every
allegation of sexual assault by court-martial” and similar sentiments expressed by the
Secretary of Defense. /d. |

The district court denied Mr. Allen’s request for habeas corpus relief, holding
that the “the military courts gave full and fair consideration to [Mr. Allen’s] claims.”
Allen v. Payne, 2023 WL 4361209, at *2 (D. Kan. June 30, 2023). The district court

also explained that relief is not warranted because “neither claim involves a pure

5
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warrant different treatment of constitutional claims[;] [and] 4. [t]he
military courts must give adequate consideration to the issues involved
and apply proper legal standards.

Dodson v. Zelez, 917 F.2d 1250, 1252-53 (10th Cir. 1990) (quotation marks omitted).
“Dodson’s four-factor test illuminates the contours of the full-and-fair-consideration
standard and thereby helps us in determining whether military tribunals have not
fully and fairly considered a petitioner’s claims.” Santucci v. Commandant, U.S.
Disciplinary Barracks, 66 F.4th 844, 856 (10th Cir. 2023) (quotation marks omitted).
“[P]etitioners must establish—in substance—that each of the four Dodson factors
weighs in their favor to be eligible for full merits review of their claims.” Id. In other
words, “a petitioner’s favorable showing regarding [some] Dodson factors,” but not
others, “is not sufficient to set the table for full merits review.” Id. at 857. A
petitioner’s failure to make a showing on any one of the Dodson factors is “fatal to
their efforts to secure full merits review.” Id. at 858.
B. Analysis

With this deferential framework in mind, we turn to Mr. Allen’s habeas

petition. Mr. Allen asserts two claims before this court: the evidence supporting his

convictions is factually and legally insufficient, and his court-martial proceedings
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Santucci, 66 F.4th at 875 (“[I]t [was] not the duty of the civil courts simply to repeat
that process—to re;examine and reweigh each item of evidence of the éccurrence of
events which tend to prove or disprove one of the allegations in the applications for
habeas corpus.” (second and third alteration in original) (quoting Burns, 346 U.S. at
144)). Therefore, Mr. Allen’s first claim raises a factual question that renders
improper our review.
Likewise, Mr. Allen’s claim of UCI necessarily involves questions of fact.
Mr. Allen claims that his court-martial proceeding was prejudiced by statements to
the media made by former President Barack Obama, former Secretary of Defense
Chuck Hagel, and former Senator Claire McCaskill urging “a more aggressive stance
- on sexual abuse” in the military. Appellant’s Br. at 4. Considering this claim would
require us to evaluate several issues of fact, including whether the statements by
President Obama and other officials “constitute unlawful inﬂuence,”‘whether there
was “unfairness in the court-martial proceedings,” and whether “the unlawful
influence caused that unfairness.” See United States v. Barry, 78 M.J. 70, 77
(C.A.AF. 2018) (listing the.elements required to state a claim for UCI). Therefore,
each of Mr. Allen’s claims involves factual issues rendering improper review on tl_le
merits. Mr. Allen’s failure to show that the second Dodson factor weighs in his favor
with respect to either of his two claims is “fatal to [his] efforts to secure full merits
review.” Santucci, 66 F.4th at 858. Accordingly, we affirm the district court’s order

declining to conduct a full review of his habeas petition on the merits.
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all the issues presented to it before making a decision.” Thomas v. U.S. Discipliﬁary
Barracks, 625 F.3d 667, 672 (10th Cir. 2010). Raiher, “[w]hen an issue is briefed and
argued before a military board of review, we have held that the military tribunal has
given the claim fair consideration, even though its opinion summarily disposed of the
issue with the mere statement that it did not consider the issue meritorious or
requiring discussion.” Watson v. McCotter, 782 F.2d 143, 145 (10th Cir. 1986); see
also Roberts v. Callahan, 321 F.3d 994, 997 (10th Cir. 2003) (“[W]here an issue is
adequately briefed and argued before the military courts the issue has been given fair
consideration, even if the military court disposes of the issue summarily.”); see also
Thomas, 625 F.3d at 671 (“[F]ull and fair consideration does not require a detailed
opinion by the military court.”); Lips, 997 F.2d at 812 n.2 (holding that a court gave
full and fair consideration to claims that were not specifically addressed in the
opinion because the court stated that it had “examined the remaining assignments of
error and resolved them against the appellant”).

The ACCA gave full and fair consideration to Mr. Allen’s claims. Mr. Allen
fully briefed the issues of insufficiency of evidence and the presence of UCI in his
petition before the ACCA. The ACCA found that the claims did not “merit[]
discussion,” and affirmed the findings and sentence as adjudged by the court-martial.
Allen, 2016 WL at *1. Therefore, we may conclude that the ACCA court fully and
fairly considered the claims currently before us. We also conclude that the CAAF
gave full and fair consideration to Mr. Allen’s claims when it denied his petition

following “consideration of the petition for grant of review of the decision of the

11
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courts and are replete with issues of fact. Thus, it is well established that this court is
precluded from conducting é full merits review of Mr. Allen’s claims. Santucci, 66
F.4th at 856. “An appeal is frivolous when the resulf is obvious, or the appellant’s
arguments of error are wholly without merit.” Olson v. Coleman, 997 F.2d 726, 728
(10th Cir. 1993) (quotation marks omitted). Because Mr. Allen’s arguments of error
are wholly meritless, we hold that Mr. Allen advanced no nonfrivolous argurﬁents in
this habeas petition and accordingly deny his application to proceed IFP.
III. CONCLUSION

Because Mr. Allen fails to sétisfy all four Dodson factors, we DENY his petition
for a writ of habeas corpus and DISMISS this matter. We also DENY his motion to
proceed IFP.

Entered for the Court’

Carolyn B. McHugh
Circuit Judge
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EVERALD S. ALLEN JR,, Petitioner, v. KEVIN PAYNE, Commandant, United States Disciplinary
Barracks, Respondent.
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF KANSAS
2023 U.S. Dist. LEXIS 113943
Case No. 23-3061-JWL
June 30, 2023, Decided
June 30, 2023, Filed

Editorial information: Subsequent History

Appeal filed, 07/28/2023Reconsideration denied by, Motion denied by, Habeas corpus proceeding at Allen
v. Payne, 2023 U.S. Dist. LEXIS 137207 (D. Kan., Aug. 7, 2023)

Counsel {2023 U.S. Dist. LEXIS 1}Everald S. Alien, Jr., Petitioner, Pro se, Fort
Leavenworth, KS. ' o
For Kevin Payne, Commandant, United States Disciplinary
Barracks, Respondent: Jared S. Maag, LEAD ATTORNEY, Office of United States Attorney -
Topeka, Topeka, KS.

Judges: Hon. John:W. Lungstrum, United States District Judge‘ : 5;,_,';‘;; ;; i
Opinion . S
Opinion by: John W. Lungstrum
Opinion -

MEMORANDUM AND ORDER

Petitioner, a military prisoner, filed a petition for habeas corpus under 28 U.S'C.§ 9241, in'which he -
challenges his convictions by court martial. For the reasons set forth below, the Court denies the
petition. The Court also denies petitioner's motion for appointment of counsel (Doc.#2).

Petitioner was convicted by military court martial of one specuflcanon of aggravated, sexual assaul,
one specification of abusive sexual contact, and one specification of obstructlon of justice. The Unlted
States Army Court of Criminal Appeals (ACCA) affirmed the convictions and’ petltloners sentence,
and the United States Court of Appeals for the Armed Forces (CAAF) denied review of that decision.
See United States v. Allen, 2016 CCA LEXIS 185, 2016 WL 1221908 (A.C.C.A. Mar. 28, 2016)
(unpub. op.), rev. denied, 75 M.J. 404 (C.A.A.F. July 25, 2016) The CAAF also denied petitioner's
petition for rehearing en banc and a subsequent pro se motion for reconsideration. See United States
v. Allen, 2018 CAAF LEXIS 351, 78 M.J. 32 (C.A.A.F. June 26, 2018). By his present petition
challenging his convictions,{2023 U.S. Dist. LEXIS 2} petitioner asserts two claims: the factual and
legal insufficiency of the evidence; and unlawful command influence.1

The Tenth Circuit recently clarified and reaffirmed the standard for a district court's consideration of a
habeas petition filed by a military prisoner convicted by court martial. See Santucci v. Commandant,
66 F.4th 844, 852-71 (10th Cir. 2023). Other than questions of jurisdiction, a district court may
consider the meérits upon habeas review only if "the military justice system has failed to give fulland
fair consideration to the petitioner's claims." See id. at 855 (citing Burnsv.. Wilson, 346 U.S. 137, 142,

lyjcases '. 1
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73 S. Ct. 1045, 97 L. Ed. 1508 (1953)). A court determmes whether such full and fair conS|derat|on
has been given by examining the following four factors (referred to as the Dodson. factors): :

1. The asserted error must be of substantial constitutional dlmensuon 2, The issue must be one of
law rather than of disputed fact already determined by the m||ttary trlbunajs 23. Mllltary
consideration may warrant different treatment of constitutional claims. 4. The military courts must
give adequate consideration to the issues involved and apply proper legal standards. See id. at
856 (quoting Dodson v. Zelez, 917 F.2d 1250, 1252-53 (10th Cir. 1990)). Military petitioners must
establish that all four factors weigh in their favor in order to have the merits of their claims
reviewed.{2023 U.S. Dist. LEXIS 3} See id. "Putting the matter d|fferently, petitioners' failure to
show that even one factor weighs in their favor is fatal to their efforts to secure full merits review."
See id. at 858. "[This is especially so, when the factor in question is one that [the Tenth Circuit
has] described as 'the most important,' that is, the fourth, adequate-consideration factor." See /d.
(quoting Thomas v. U.S. Disciplinary Barracks, 625 F. 3d 667, 671 (10th C|r 2010))

Petitioner cannot satisfy all four factors for either of his clalms Applylng the second faotor the Court
notes that neither claim involves a pure question of law. The military court panel ‘heard the facts in
evidence and weighed those facts against petitioner in flndmg them sufficient to supportthe -, .
convictions, and any challenge to the sufficiency of the evidence necessarily,involves consideration of
all of the facts in evidence and the credibility of the witnesses. Petntroner has not ldenttfled alegal
issue involved in this claim that does not depend upon a consideration. of the partlcular facts of the
case. Petitioner's claim of unlawful command influence necessarily mvolves a consideration of

fact- dependent elements, including the aIIeged statements by the Presudent and by mlhtary -

v, mt e

unfairness. See United States v. Barry, 78 M.J. 70 77 (CAAF. 2018) (I|st|ng the elements of a claim
of unlawful command influence). The fourth Dodson factor also werghs aga:nst petmoner as he failed
to prevail on each of these claims before each appellate court. The fact that nelther court deemed the
issues sufficiently meritorious to warrant discussion does not favor’ petltloner ‘as the issues were -
specifically rarsed on appeal, and it may be presumed that the coufts: gave the lssues adequate "
consideration in upholding the convictions. See Watson v. McCotter 782 F. 2d 143 145 (10th Cir.
1986) ("When an issue is briefed and argued before a mrhtary board of rewew o the military tribunal
has given the claim fair consideration, even though its oplnlon summarlly dlspOSed of the issue . )
quoted in Santucci, 66 F.4th at 875. Finally, as respondent notes, the, thlrd factor also weighs agam.st
review of the unlawful command influence claim, as that claum is pecullar ;to the mlhtary courts and
thus uniquely military considerations could affect any constntutlonal analysxs R

S

.
i

Therefore, the Court must conclude that the military courts'gave full and falr consrderatlon toi el "
petitioner's claims.{2023 U.S. Dist. LEXIS 5} Accordingly, the Court cannot revrew the merlts of those
claims, and it thus denies the petition for habeas relief. R R LIS LUE Rt

S e T SNBlGe :
The Court also denies petitioner's pending motion for appointment of.counsel; 1A pnsoner has no
constitutional right to counsel in a federal habeas corpus action. Seeﬁennsy/vama v. Finley, 481 U.S.
551, 555, 107 S. Ct. 1990, 95 L. Ed. 2d 538 (1887). Rather, unless the court conducts an evidentiary
hearing, the decision whether to appoint counsel rests in the discretion of the,court. See Swazo v.
Shillinger, 23 F.3d 332, 333 (10th Cir. 1994). A court may appoint counsel fora Section 2241
petitioner if it "determines that the interests of justice so require." See 18 USC. +§:3006A(a)(2)(B).
"The burden is on the applicant to convince the court that there is suffrcrent_ merlt to.his claim to.-
warrant the appointment of counsel." See Steffey v. Orman, 461 F:3d.1218,-1223:(10th Cir. 2006)
(quoting Hill v. SmithKline Beecham Corp., 393 F.3d 1111,+1145 (10th:Cir. 2004))s When deciding
whether to appoint counsel, a court must consider "the merits of a:prison_e_r‘s,olaims-, the nature,and .
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complexity of the factual and legal issues, and the prlsoners ability to tnvestlgaté the facts and present
his claims." See Hill, 393 F.3d at 1115 (citing Rucks v. Boergermann 57 F.3d.978, 979 (10th Cir.
1995)). -

In this case, thé application of the Dodson factors does not p'résent.a complex‘is'sue'; and as
discussed above, petitioner has not shown that those factors aliow for & substantive review of his
claims. Accordingly, the Court concludes that the interests of justice{2023 U.S. Dist..LEXIS. 6} do not
require the appointment of counset to represent petitioner in this matter:. - . . .

IT IS THEREFFORE ORDERED BY THE COURT THAT the petmon for habeas corpus relief under
28 U.S.C. § 2241 is hereby denied. R

IT IS FURTHER ORDERED BY THE COURT THAT petitioner's motion for appomtment of counsel
(Doc. # 2) is hereby denied.

o

IT IS SO ORDERED. im0
Dated this 30th day of June, 2023, in Kansas City, Kansas. et -
/s/ John W. Lungstrum .,',,;._" o
Hon. John W. Lungstrum ' ) ;. I‘”‘M‘:"i ) ‘
United States District Judge Y T R R ST et
Footnotes ' v |
e bacnhenic sou M
LUEd o U FBatrofuld o Wi o
1 . NNRE i,-.;‘;.; e g T

o
Petitioner also asserted a claim challenging the lack of a requurement of a unammous verdict, but he
abandoned that claim after the Court noted that he had not exhausted the clalm m ‘the mvhtary courts

lyjcases 3
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UNITED STATES Appellee v. Staff Sergeant (E-6) EVERALD S. ALLEN Unlted States Army,
Appellant :
UNITED STATES ARMY COURT OF CRIMINAL APPEALS
2016 CCA LEXIS 185
ARMY 20130521
March 28, 2016, Decided

Notice:
NOT FOR PUBLICATION
Editorial Information: Subsequent History

Motion granted by United States v. Allen, 2016 CAAF LEXIS 464 (C.A. A F., June 1, 2016)Rev1ew demed
by United States v. Allen, 2016 CAAF LEXIS 604 (C.AAF., July 25, 2016)

Editorial Information: Prior History

Headquarters, XVl Airborne Corps and Fort Bragg. David H Robertson Mllltary Judge Colonel Paul S.
Wilson, Staff Judge'Advocate. b

Counsel For Appeltant. Mr. C. Ed Massey, Esquire: (e_rgd_'_ed); Captain Michael J!
Millios, JA; Mr. C. Ed Massey, Esquire (on brief); Captain Michael J. Millios, JA; Mr. C. Ed:
Massey, Esquire (on supplemental brief), Captain James D. Hammbnd, JA; Mr. C. Ed
Massey, Esquire (on reply brief). ‘

For Appellee: Captain Chrlstopher A. Clausen, JA (argued),

MajorAG Courie lll, JA; Major Daniel D. Derner, JA; Captain ChrlstopherA Clausen, JA (on
brief).

Judges: Before TOZZI, SALADINO, and CELTNIEKS Appellate Military Judges Senlor Judge TOZZ! and

Judge CELTNIEKS concur.

CASE SUMMARYPIam reading of, inter alia, Uniform Code of Military Justice (Umf Code Mil. Justice art.
46, 10 U.S.C.S. § 846) revealed that in order for a military Judge to be found to‘have dommitted error, he
must first summarily dismiss reasonable requests of members; without any thoughtful reasoned ana|y5|s
based upon law. Here that simply did not happen.

OVERVIEW: HOLDINGS: [1]-A plain reading of the Uniform Code of Mlhtary Justice (court referenced
Unif. Code Mil. Justice art. 46, 10 U.S.C.S. § 846), the Rules for Courts- Martlal the Mllltary Rules of c
Evidence, and repeated holdings in case law revealed that in order for a mlhtary Judge (MJ) to be found to
have committed error, he must first summarily dismiss the reasonable requests of the members; without '
any thoughtful reasoned analysis based upon the law. Here that simply did not'happen: [2]-Had he done *
s0, the court may have reached a different conciusion, but without such conduct, it did not find error; .
[3]-Moreover, the defense did not object to the MJ's denial of the member's general request to have a
copy of the entire transcript brought back with them into the deliberation: room; nor dtdthe defense seek to
clarify the witness requested or evidence sought. The court found no error. :

OUTCOME: The findings of guilty and the sentence were affirmed.
milcase 1 LTI
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Military & Veterans Law > Military Justice > Appeals & ReViest > Standards of Review
Military & Veterans Law > Military Justice > Evidence _ el

A court of criminal appeals reviews for plain error the mrhtaryjudge ] demal of the panel members" request
for testimony from additional witnesses. Generally speaking, it réviews a mllrtaryjudge s denial’ of a'panel
member's request to recall a witness or replay a witness's testnmony for buse of discretion. However,
absent an objection from defense counsel at trial, the court reviews the military judge's instructions to the
panel for plain error.in the context of non-constitutional error. Under a plain error ana!y5|s the court wrll
grant relief in a case of non-constitutional error only if an appellant can demonstrate that (1) there was
error; (2) the error was plain and obvious; and (3) the error materially preJudrced a substantral right of the -
accused. Eoas -

Military & Veterans Law > Military Justice > Evidence N
Military & Veterans Law > Military Justice > Trials > Exammatron of Wrtnesses

The members are at liberty to request that witnesses be called or recalled or lo have testlmony reread by
the court reporter. Moreover, the court's precedents make clear that, evén after the court members have
begun their deliberations, they may seek additional evidence. The ability of the members to request
evidence derives from Unif. Code Mil. Justice art. 46, 10 U.S.C.S. § 846, which states'in part "the trial
counsel, the defense counsel, and the court-martial shall have equal opportdnity to obtain witnesses and
other evidence in accordance with such regulations as the President may prescribe." R.C.M. 921(b),
Manual Courts-Martial, also permits the members to "request that the court—martlal be reopened and that
portions of the record be read to them or additional evidencé introduced:The mlhtary Judge may, in‘the
exercise of discretion, grant such request." R.C.M. 801(c), Manial Coutts- Martlal “contains a similaf
provision and state$ "the court-martial may act to obtain evidefice'in addltron to-that- presented by the
parties. The right of the members to have additional evidencé ‘Sbtained is subjecf toan mterlocutory rdlmg
by the military judge."” Finally, the Military Rules of Evidence also’ éontain‘a’ provrston rénteratrng thet~
members' ability to call and interrogate witnesses; refer to Mil: R Evid. 614(3) Manua] Courts Martlal

J\\.}f' v Lubs N

Military & Veterans Law > Military Justice > Evidence

The members may:request and the military judge may require that a W|tness be recalled or that a new
witness be summoned, or other evidence produced. The members or mllltary judge may direct trial
counsel to make an inquiry along certain lines to discover and produce addmonal evrdence R cm. 801(0)
Discussion, Manual Courts-Martial. La

- et
/:. .

Military & Veterans Law > Military Justice > Evidence LSRRI SR VR Pt S
Military & Veterans Law > Military Justice > Trials > Examlnatlon of Wrtnesses §

REITE SRS § AFS O A
The military judge may, sua sponte, or at the request of the members or the: suggestlon ofa party caII
witnesses, and all parties are entitled to cross-examine witnesses thus called. When the members wish to
call or recall a witness, the military judge shall determine whether it is appropriate to do so-under these
rules or this Manual. Mil. R. Evid. 614(a), Manual Courts-Martial; While:the:mititary judge may- properly
exercise his discretion and deny a member's request for additional evidence,-the U.S:.Court of'‘Appeals for
the Armed Forces has set forth a nonexclusive list of factors the judge-must consider:priar to domg §0i,mv
Difficulty in obtaining witnesses and concomitant delay; the materiality of the testimony, that a witness °
could produce; the likelihood that the testimony sought might be subject ta g_ciarm of:privilege;-and:the

milcase : 2
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objections of the parties to reopening the evidence are among fthej factoré’_the'trj'él jggggi:fnust c‘;onéider.

Military & Veterans Law > Military Justice > Trials > Deliberations & Voting
Military & Veterans Law > Military Justice > Evidence

According to R.C.M. 921(b), Manual Courts-Martial, only those items admltted mto ev1dence may be taken
with the panel members to the deliberation room.

Military & Veterans Law > Military Justice > Evidence

Clearly, a military judge cannot exercise his discretion in an informed manner without obtaining some
indication from the court members as to the witnesses whom they desire to call. A-plain reading of the
Uniform Code of Military Justice, the Rules for Courts-Martial, the Military Rules of Evidence, and repeated
holdings in case law reveals that in order for a military judge to be found to have committed error, he must
first summarily dismiss the reasonable requests of the members, without. any thoughtful reasoned analyS|s
based upon the law.

Opinion

Opinion by: ~ SALADINO

Opinion

MEMORANDUM OPINION
SALADINO, Judge:

A panel with enlisted representation sitting as a general court-martial, convicted appellant, contrary to
his pleas, of orie specification of aggravated sexual assault,-one specification of abusive sexual
contact, and one specification of obstruction of justice, in violation of Articles 120 and 134, UCMJ, 10 -
U.S.C. §§ 920 and 934. (2006 and Supp. V).1 The panel sentenced appellantto a ‘dishonorable
discharge, confinement for twenty years, forfeiture of all pay and allowances;- and reduction to E-1.
The convening authority approved the findings and sentence as adjudged.

Appellant raises five assignments of error. One assignment of error merits discussion but no relief.,
We hold that the military judge did not commit plain error by answering in the negative a panel request
to "have a copy.of the court transcripts to review in the dellberatlon room." Accordmgly, we affirm the
findings and sentence. ‘

FACTS

Appellant stands convicted of sexually assaulting a fellow soldier in April 2012 and obstructing justice
in July 2010. After both sides completed presenting their evidence and rested, the military judge gave
instructions and the panel heard closing arguments. During the members’ deliberations the panel
returned to the courtroom to inquire of the military judge whether the members could obtain a copy of
the entire transcript to take back with them to the deliberation room. The following colloquy ensued:

MJ: Colonel Church [Panel President], it's the Court's understandlng that the members have a
question. . . .

PRES: Yes‘, Your Honor.
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MJ: And the question is?

PRES: The question is can we have a copy of the court transcrlpts to revrew m ‘the dellberatron
room? ' . : v .

MJ: The answer to that question is no. Taking a transcrlpt of a W|tness testimony and allowmg
that to go back into the deliberation room would be llke allowrng ‘ar mi:llvnduaI‘WItness N} follow you
into the deliberation room and be able to testify to you- agam there'i |n the dellberatlon room So

[

does that answer your question? SRR

.

{Pause]

MJ: And I'll give you another instruction. Recall the instruction I gave you is that as to reasonable
doubt that extends to every element of each offense although nét to each partlcular fact advanced
by the prosecution which does not amount to an element. So, when you all discuss the case, you
do not have to come to a perfect agreement on what each fact was or what each witness stated
That's part of the discussion. And then you can take your vote. It T n :

[N

PRES: Ali rlght Your Honor. May any of the other panel members speak’7

et

MJ: Who needs to speak, and what is it in reference to? PRES Your Honor unfortunately, | don't
recall the specific question that generated the request for the court transcripts. | know it dealt with
one of the testimonies [sic] and rather than just havrng us ask for that one partlcular transcnpt we
asked for the entire court record. PEs R B el e

MJ: You cannot have the entire court record. As | stated, you may use your recollection, of what
evidence was presented here in court. You may use your notes although you may not show them
to other members | encourage you to go back and disctiss those matters amongst yourselves
and this additional instruction | gave you. If that is still Aot” satlsfactory ‘then’ you ‘may thén cofie in
and let this Court know. There are other procedures where testimony could be either replayed or
reread-specific portions of testimony. Although that is a procedure not easily done and will resuit
in delay in this trial. However, if you all feel it is absolutely necessary for your resolutlon of the
charges in this case, let the Court know. 'p J-

PRES: Yes\, Your Honor. \ PN¥ :
MJ: The Court is closed. : b L AR e

Neither party objected to the military judge's ruling, nor asked for additional information. The military
judge then entered into an Article 39(a), UCMJ, session wherein he and counsel for both sides
discussed how to proceed should the members return to the courtr'oom'With a-request to replay
certain testlmony After approximately two more hours of dellberatlon ethe members returned to the
courtroom to announce they had reached a verdict: . . CEAR e L G

A

MJ: Colonel Church, has the jury reached findings? PRES Yes, Your Honor

MJ: | take it that since you did not request to come back into court and have’ any ‘of the testimony
replayed that the Court's previous instructions resolved the rssue and the jury was able to resolve
it without tHe need for that? A BT

1

RS .J B}
.; ' .

AN Gl o
PRES: Correct Your Honor. .- ’ .1.‘;:‘.1 _ ,. : 5..: . Ce

v
s

.o .
;, ~ Vi avlfy oo - ;‘.‘-_.
\ AR o

military judge's Ianguage characterizing it as having a squelching effect on the panel's desires to
rehear the testlmony of witnesses after the close of the evidence. The defense also argues the military

i RN
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PENNESIR o B ., } "_‘:‘ . A
judge's ruling to drsallow the testimony transcripts served to elrmrnate the panel S abrtlty to recerve the
information it desired in order to reach a verdict. S A R : v

LAW AND DISCUSSION
A. Standard of Review

We review for plain error the military judge's denial of the panel membérs' redﬁest_.’for testimony from
additional witnesses. United States v. Lampani, 14 M.J. 22, 25 (C. M A 1982) Generally speaking, this
court reviews a military judge's denial of a panel member's request o recdll @ witniéss or replay a
witness's testimony for abuse of discretion. United States v. Clifton, 71 M:J. 489, 491 (C.A.AF:2013);
United States v. Rios, 64 M.J. 566, 569 (Army Ct. Crim. App. 2007). However, absent an objection
from defense counsel at trial, we review the military judge's instructions to the panel for plain error in
the context of non-constitutional error. Clifton, 71 M.J. at 491. "Under a plain ¢ error analysis, this Court
will grant relief in a case of non-constitutional error only if an appellant can demonstrate that (1) there
was error; (2) the error was plain and obvious; and (3) the error materially prejudrced a substantial
right of the accused.” /d. (citing United States v. Powell, 49 M.J. 460, 464-65 (C.AAF. 1998)).

B. The Members' Right to Request that the Court-Martial be Reopened and Portlons of the
Record be Read to Them e r

The members are "at liberty to request that witnesses be called or recalted or to%ave testlmony
reread by the court reporter . . . ." United States v. Lampani, 14 M.J 22 26 (C.M.A. 1982). "Moreover,
our precedents’make clear that even after the court members have begun their deliberations, they
may seek additional evidence." /d. at 25 (citations omitted). The ability of the members to request
evidence derives from Article 46, UCMJ, which states in pertinent part "[t]he trial counsel, the defense
counsel, and the court-martial shall have equal opportunity to obtain witnesses and other evidence in
accordance with such regulations as the President may prescribe."UCMJ:art. 46.(emphasis added); .
see United States v. Martinsmith, 41 M.J. 343, 347 (C.A.AF: 1995): Rule- for Courts-Martial .,
[hereinafter R.C.M.] 921(b) also permits the members to "request that the court-martial be reopened
and that portions of the record be read to them or additional evidence-introduced.<The military judge
may, in the exercise of discretion, grant such request." See Rios, 64 M, J-at 568.(holding that the
military judge abused his discretion by summarily denying the memberstrequest torehearthe , i
testimony of two witnesses). Rule for Courts-Martial 801(c) contains a similar-provision and- states i
"[tihe court-martial may act to obtain evidence in addition to, that presented by the parties..The right of
the members to have additional evidence obtained is subject to an: |nter|ocutory ruling by the military
judge."2 FmaIIy, the Military Rules of Evidence also contain a provrsron rerteratrng the members abrlrty
to call and intefrogate witnesses. See Mil. R. Evid. 614(a).3 _‘ i ane

While the mrhtary judge may properly exercise his discretion and deny a members request for
additional evidence, our superior court has set forth a nonexclusrve list of factors the Judge must
consider prior to doing so: dOET 2000 M

R TER RS
Difficulty in obtaining witnesses and concomitant delay; the matenahty of the testlmony that a
witness could produce; the likelihood that the testimony sought might be subject to a claim of
privilege; and the objections of the parties to reopening the evidence are among the factors the
trial judge must consider.Lampani, 14 M.J. at26. .~ - N L T e .

-!\'v

Here the military judge received a request to provide a copy of the transcnpt of the! testlmony of the
entire proceedings. Notwithstanding there was no physical’ transcrlpt to’ produce as'the trial was -
ongoing, the request to have the testimony reduced to writing and dellvered to'the rhembérs was met
by an approprigte response from the military judge. See R:C.M. 921 ) (only- thasé‘items admrtted into
evrdence may be taken with the panel members to the’ delrberatron room) -The: mlhtary Judge then -

RSN fi,ﬁ!"l;s?,u,x ,,.,2
N : g ""v“ e X Ve 3 Dot
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reiterated the reasonable doubt standard. Further, he explalned it was ermlssmle not to come to a
perfect agreement on what each fact was or what each witnéss stated and why lle explamed the '~
instructions he had given anticipated situations wherem members may not c0mpletely agree’ about

facts in the case, but they may still agree upon a verdict. e

Because the panel made no additional request for replaymg ‘specific testl’monytof one of more -
witnesses, the military judge did not analyze any of the factors set fofth.in Lampanj,.but did-in fact- :/
mention delay as a factor to consider when requesting the playback of testimony. "[C]learly, a military
judge cannot exercise his discretion in an informed manner without obtaining some indication from the
court members as to the witnesses whom they desire to call." Lampanhi, 14 M.J. at 26 A plain readlng
of the UCMJ, the Rules for Courts-Martial, the Military Rules of Evidence, and repeated holdings in
case law reveals that in order for a military judge to be found to have-committed error, he must first
summarily dismiss the reasonable requests of the members, without any thoughtful reasoned analysis
based upon the law. Rios, 64 M.J. at 569. Here that simply did not happen

The record reveals that the military judge sought to clarify the dlfference between havmg transcripts in
the deliberation room and the ability for the panel to rehear specific testlmony in the courtroom if that
testimony would aid in their deliberations. This case is distinguished frém- the holdlngs in cases cited
by appellate defense counsel for the proposition that the judge erred in summanly dlsmlssmg panel
may have reached a different conclusion. Without such conduct we do not fmd error Ri0S; 64'll/l J. at
569; see also Lampani, 14 M.J. at 26 (holding that the court members "were at llberty to request that
witnesses be called or recalled or to have testimony reread by the court reporter gven though they had
commenced their deliberations [, and,] to the extent that the mllltaryjudge mducated to the contrary, he
was wrong."); United States v. Lents, 32 M.J. 636, 638 (A.C.M.R. 1891) (n'lllltaryjddge abused hls

discretion by summarily denying the members request for: addltlonal eVIdence)""2 ~‘-_ oM

o

Moreover, the defense did not object to the military judge's denial of the member S. general request to
have a copy of the entire transcript brought back with them into the dellberaﬁon room nordid the
defense seek to clarify the witness requested or evidence sought. See Lamp@m,,14 M.J. at 27. “"While
we do not equate this silence with a waiver of appellant's right to have the court correctly instructed by
the judge," we can infer, as the court did in Lampani, that this failure was consustent with the defense
strategy at trial, /d. "Whether defense counsel realized that the judge had ‘erréd . . . he obwously
perceived that his advice had not prejudiced his client and we reach the same conclus:on Id. Having
found no error, we do not reach the issue of prejudice to the appellant D™ 0 R

CONCLUSION
The findings of gurlty and the sentence are AFFIRMED.
Senior Judge TOZZI and Judge CELTNIEKS concur.

Footnotes -

5o

1

The panel found appellant not guilty, in accordance with his pleas of one specrflcatlon of rape.and "
one specification of aggravated sexual contact in violation of Article 120,,UCMJ 10 Usc. § 920
(2006 and Supp. V). T e GG T

The discussion'to R.C.M. 801(c) notes:
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The members may request and the military judge may require that g wntness be recalled, or that a new
witness be summoned, or other evidence produced. The members or mlhtary judgé may direct trial
counsel to make an inquiry along certain lines to discover and produce additional evidence.

3 . “~ . Lt

Military Rule of Ewdence 614(a) states:

K
Y ol

The mllltaryjudge may, sua sponte, or at the request of the members or the suggestlon of a party,
call withesses, and all parties are entitled to cross-examine witnesses thus called. When the
members wish to call or recall a witness, the military Judge shall determlne whether it is
appropriate to do so under these rules or this Manual. - : . R

iSoLuieT JOLAN

“ o whient 1
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Additional material
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