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QUESTION PRESENTED 

 Whether the Emergency Medical Treatment and 
Active Labor Act (EMTALA) preempts state abor-
tion regulations and requires hospitals to perform 
abortions disallowed by state law. 
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(1) 

INTEREST OF AMICUS CURIAE 

The American Association of Pro-Life Obstetricians 
and Gynecologists (“AAPLOG”) exists to encourage and 
equip its more than 7000 members and other concerned 
medical practitioners to provide an evidence-based ra-
tionale for defending the lives of both a pregnant mother 
and her pre-born child. AAPLOG seeks to inform the 
medical community, policymakers, and the public on the 
importance of the Hippocratic Oath, which respects the 
dignity of all human life and which prohibits the taking 
of a life—even the life of a pre-born child—by any medi-
cal practitioner. 

Medical practitioners across the nation provide effec-
tive, evidence-based emergency care to pregnant women 
on a daily basis without resorting to induced abortions. 
AAPLOG has a strong interest in providing the Court 
with the details of that care and how federal law does not 
mandate, let alone on a nationwide basis, the provision of 
induced abortions. AAPLOG’s members likewise have 
strong interests in their continued ability to provide this 
critically important care consistent with their medical 
judgments and deeply held ethical and moral beliefs. Ac-
cordingly, AAPLOG respectfully submits this brief as 
amicus curiae with the hope that it will assist the Court 
in resolving the question presented in the manner that 
protects all patients, including the unborn, using evi-
dence-based approaches to managing emergencies dur-
ing pregnancy.1 

 
1 No counsel for any party authored this brief, in whole or in 

part, nor did counsel for any party or either party make a monetary 
contribution intended to fund this brief in whole or part. No person 
or entity other than amicus and counsel for amicus contributed mon-
etarily to this brief’s preparation or submission. 
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SUMMARY OF ARGUMENT 

I. This Court has returned the power to regulate 
abortion to the States. Efforts to displace state abortion 
regulations nationwide based on EMTALA rely on a 
linguistically faulty understanding of the term 
“abortion” and a factually erroneous description of the 
nature of emergency medical care. An induced abortion 
intends to end pre-born life; emergency care intends to 
save it. EMTALA requires the latter, not the former. By 
definition, measures taken to save the mother, the pre-
born child, or both are not considered “abortions” in 
either common or medical parlance. The effort to blur 
this terminology is nothing more than a misguided 
attempt to both normalize induced abortions and to 
conscript EMTALA into requiring the provision of those 
abortions nationwide. 

Moreover, the argument that induced abortions are 
required for the stabilization and transfer of patients is 
medically insupportable. Proponents of EMTALA-
mandated abortions identify a handful of medical 
conditions supposedly requiring an induced abortion. 
But in each case they misstate the range of treatment 
options for these conditions, the risks to the mother, the 
legal implications of the pregnancy complication, or all of 
the above. That alone is reason enough to reject the 
argument that EMTALA mandates induced abortions. 

II. In any event, this Court should reject the 
misguided and atextual attempts to preempt the laws of 
Idaho and other States by using EMTALA. EMTALA 
itself repudiates the challengers’ arguments in the 
abortion context because it is altogether silent on the 
subject. To the extent EMTALA contains anything 
indicating Congress’s intent with respect to abortion, the 
statute recognizes that a pre-born child is a patient 
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requiring emergency medical care. And Congress 
disclaimed any broad preemptive effect by limiting 
federal supremacy over only those state laws that that 
directly conflict with EMTALA. Nothing in EMTALA 
requires that hospitals with federally funded emergency 
rooms provide induced abortions on demand. 

Nor does EMTALA preempt Idaho’s law, which does 
not directly conflict with EMTALA. Idaho defines 
abortion consistent with that term’s historical and 
medical usage and imposes prohibitions with certain 
exceptions. In situations where the life of the mother is 
genuinely imperiled, Idaho law permits abortions 
consistent with EMTALA. And permitting the exercise 
of medical judgment by practitioners in Idaho and other 
States that an induced abortion is unnecessary does not 
directly conflict with EMTALA. Only those physicians 
who induce abortions that are not medically necessary to 
prevent maternal death or that are justified in bad faith 
are subject to penalty under Idaho law. 

At a minimum, sound principles of statutory 
interpretation counsel against holding that EMTALA 
preempts all state abortion laws. At least two statutory-
interpretation  principles suggest that this Court should 
resolve the question presented narrowly. First, 
permitting courts to analyze other state abortion laws 
comports with Congress’s intentional choice to limit 
preemption only to instances of laws that directly conflict 
with EMTALA. Second, the major questions presented 
by abortion are ill-suited to blanket rules. Rather, 
consistent with this Court’s pronouncement that policy 
choices about abortion must be made by state political 
branches, the Court should reject a one-size-fits-all 
approach to preemption. 
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III. Some organizations who support a federal 
abortion mandate argue for the categorical preemption 
of state abortion laws on pure policy grounds. 
Specifically, they argue that federally mandated 
emergency-room abortions are necessary to reduce 
maternal mortality rates and shortages of women’s 
health providers. The Court should reject such policy 
arguments as grounds for preemption under EMTALA 
because they miss the mark. Maternal mortality, 
although a serious concern in this country, is not driven 
by access to induced abortions—if anything, research 
indicates that induced abortions increase risks of 
maternal mortality. Nor are the complex reasons that a 
provider shortage could arise in a particular city or State 
amenable to nationwide resolution. Rather, as this Court 
has recognized, policy concerns such as these should be 
carefully studied and addressed by the States, not 
through a nationwide emergency-room abortion 
mandate. 

ARGUMENT 

The Emergency Medical Treatment and Active La-
bor Act (EMTALA) requires hospital emergency rooms 
to provide an individual with an emergency medical con-
dition with such “staff and facilities available at the hos-
pital.” 42 U.S.C. § 1395dd(b)(1)(A). It does not require 
emergency rooms to provide services that are not other-
wise available at that hospital—even when those services 
are not available because of state law. Accordingly, EM-
TALA does not create a federal right to abortion in 
emergency rooms across the nation, as Idaho explains. 
And in any event, Idaho’s Defense of Life Act permits an 
abortion in life-threatening circumstances, so any pur-
ported conflict with EMTALA’s emergency-services 
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mandate on that basis is entirely illusory. Beyond that 
narrow context, an abortion is never necessary emer-
gency medical care—and contrary to the United States’ 
suggestion below, there are other stabilizing treatments 
for a host of conditions that pregnant women may face 
when confronting non-life-threatening medical condi-
tions. There is neither a legal nor practical conflict be-
tween EMTALA and Idaho’s Defense of Life Act, and 
therefore no basis for this Court to hold the latter 
preempted by the former. 

I. Induced Abortions Are Not Necessary Emergency 
Medical Care Required by EMTALA. 

Supporters of the United States’ novel abortion man-
date blur medical terms together to group induced abor-
tions (procedures or therapies that intend the death of 
the embryonic or fetal human being)—which are never 
medically necessary emergency care—with other, com-
mon medical occurrences, such as miscarriages. This 
blurred terminology is necessary to recast induced abor-
tions as banal medical procedures that are commonly re-
quired in emergency situations. They are not.  

The United States’ effort to sweep aside state laws 
designed to limit induced abortions depends on this lin-
guistic sleight of hand. That is because an “abortion” as 
contemplated by the common use of that term—more 
precisely referred to as an “induced abortion”—is de-
signed to end a pre-born child’s life. When a medical 
emergency arises, the procedures undertaken are de-
signed to save mother, child, or both, and such proce-
dures are not “abortions” or “induced abortions,” in ei-
ther popular parlance or medical terminology. 
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A. As commonly used, the term “abortion” refers 
to an induced abortion, not to a procedure 
designed to preserve life during an emergency. 

The Court should reject any definitions that falsely 
equate “abortion” with emergency interventions for 
women. An induced abortion—which historically would 
have been called an elective abortion—is properly under-
stood as any treatment or intervention that is employed 
with the primary intent to end the life of the human being 
in the womb. These abortions are the target of the Hyde 
Amendment and state abortion restrictions. Im-
portantly, an induced abortion is not the treatment of 
miscarriage or an ectopic pregnancy, nor is it the sepa-
ration of the mother and the pre-born child at any gesta-
tional age to save a mother’s life. There are no laws in 
any State in the United States—including Idaho’s law at 
issue here—which criminalize the treatment of any of 
those conditions, nor would most medical practitioners 
generally refer to the treatment of these conditions or 
such a separation as an induced abortion. 

The Centers for Disease Control and Prevention 
(“CDC”) defines the standalone term “abortion” simi-
larly. According to the CDC, an abortion is an interven-
tion “that is intended to terminate a suspected or known 
intrauterine pregnancy and that does not result in a live 
birth,” excluding “intrauterine fetal death, early preg-
nancy failure/loss, ectopic pregnancy, or retained prod-
ucts of conception.” CDCs Abortion Surveillance System 
FAQs, CDC.gov, https://www.cdc.gov/reproduc-
tivehealth/data_stats/abortion.htm (last visited Feb. 27, 
2024). In other words, the CDC’s definition of an abor-
tion contains two components: (1) it must be intended to 
terminate an intrauterine pregnancy, and (2) it excludes 
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various situations and procedures where baby and 
mother are separated to treat the mother’s life-threaten-
ing conditions. 

Others, however, have tried to distort the common 
meaning of “abortion” in order to transform EMTALA 
into a federal abortion mandate. For example, the Amer-
ican College of Obstetricians and Gynecologists 
(“ACOG”) in its “Guide to Language and Abortion” now 
defines an “abortion” as “a medical intervention pro-
vided to individuals who need to end the medical condi-
tion of pregnancy.” Guide to Language and Abortion, 
ACOG.org, https://www.acog.org/contact/media-cen-
ter/abortion-language-guide (last visited Feb. 27, 2024).  
They have even gone so far as to claim that this is a “med-
ical” definition. See Br. of ACOG at 21, United States v. 
Idaho, Nos. 23-35440, 23-35450 (9th Cir. filed Sept. 19, 
2023), https://www.acog.org/-/media/project/acog/
acogorg/files/advocacy/amicus-briefs/2023/20230919-us-
v-idaho.pdf (“ACOG Br.”). But the term “abortion” has 
longstanding lay and medical meanings alike, and the 
Court should reject ACOG’s legally convenient but med-
ically and historically spurious definition.  

1. The term “abortion” is commonly used in lay lan-
guage, including in legal contexts, to refer to the inten-
tional killing of the pre-born child. For example, Black’s 
Law Dictionary defines “abortion” as “[a]n artificially in-
duced termination of a pregnancy for the purpose of de-
stroying an embryo or fetus.” BLACK’S LAW DICTIONARY 
(11th ed. 2019); see also “Abortion,” Wex, Legal Infor-
mation Inst., Cornell L. Sch., https://www.law.cor-
nell.edu/wex/abortion (last visited Feb. 26, 2024) (“Abor-
tion is the voluntary termination of a pregnancy.”). Like-
wise, the Hyde Amendment and related guidance from 
U.S. Department of Health & Human Services note that 
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federal funds cannot be expended on “abortion,” with ex-
ceptions for rape, incest, and the life of the mother. See, 
e.g., Letter from Sally K. Richardson, HHS.gov (Feb. 12, 
1998), https://www.hhs.gov/guidance/sites/default/
files/hhs-guidance-documents/smd021298_213.pdf.  

 2. In medical parlance, there are uses of the term 
“abortion” that refer to situations other than the volun-
tary termination of a pregnancy, but these uses fall 
within well-understood situations that no medical practi-
tioner would confuse for an induced abortion. For exam-
ple, what most people would describe as a “miscarriage” 
is commonly medically identified as a “spontaneous abor-
tion.” An “incomplete abortion” can refer to a miscar-
riage that was not complete, that is, some embryonic or 
fetal tissue remains inside the uterus. A “threatened 
abortion” is a pregnancy that is at risk of not surviving. 
And so on. See Clarification of Abortion Restrictions, 
AAPLOG.org (July 14, 2022), https://aaplog.org/aaplog-
statement-clarification-of-abortion-restrictions/.  

Another indicator of the weakness of ACOG’s pro-
posed definition of an abortion is that it stretches the 
term beyond any sensible limit. According to ACOG, a 
scheduled cesarean delivery or medically induced labor 
of a full-term pregnancy is an “abortion.” After all, a ce-
sarean surgery or the administration of medication are 
both “intervention[s]” that “end the medical condition of 
pregnancy.” ACOG also includes within its definition 
“the administration of medication to women already ex-
periencing a miscarriage.” ACOG Br. at 21. In other 
words, by caring for women whose pregnancies are in the 
process of ending without any external intervention by a 
medical professional, a doctor would be performing an 
“abortion.”  
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That understanding is plainly wrong, in no small part 
because neither the mother nor the doctor in that sce-
nario has done anything to intentionally bring about the 
death of the child. Such semantic contortions are nothing 
more than attempts to both normalize induced abortions 
and to conscript federal law into requiring the provision 
of those abortions nationwide. But adherence to the long-
established understanding of the term “abortion” mat-
ters. The distinction of whether the termination of a 
pregnancy is the result of a procedure intended to end a 
preborn child’s life, or instead that end comes about inci-
dentally or because of some other medical circumstance, 
makes an immense difference to the significance of that 
procedure legally, medically, and ethically. 

B. Induced abortions are not necessary medical 
care for the stabilization and transfer of 
patients. 

1. Doctors who treat pregnant women have two pa-
tients: the mother and the pre-born child. Any procedure 
that results in the death of one of these patients must 
therefore be justifiable on the basis of true necessity—
that is to say, not an induced abortion. Proponents of the 
United States’ abortion mandate have identified a num-
ber of pregnancy complications that they claim will re-
quire emergency abortions under EMTALA’s mandates. 
See, e.g., ACOG Br. at 15-16. But in each case, ACOG 
misstates the treatment options, the risks to the mother, 
the legal implications of the pregnancy complication, or 
all of the above. For example: 

a. Preterm premature rupture of membranes is a 
condition that refers to a rupture of the amniotic sac that 
contains the fetus before the pregnancy has reached full 
term and before the onset of labor. Others have 
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suggested that there are no alternatives to abortion for 
this condition, or that the risks to the pregnant woman 
are so extreme that an abortion is the only reasonable 
choice. See, e.g., id. at 9, 15. But an abortion is not the 
only possible treatment in lieu of delivery. “Expectant 
management,” which involves the close supervision of 
the mother and child for signs of infection, placental ab-
ruption, fetal distress, and other complications, is well-
recognized as a viable alternative to the immediate ter-
mination of pregnancy in a stable patient. A significant 
proportion of women can give birth without suffering any 
significant negative health impacts, even when the mem-
branes rupture at very early stages of pregnancy. See, 
e.g., Ariel Sklar et al., Maternal Morbidity After Pre-
term Premature Rupture of Membranes at <24 Weeks’ 
Gestation, AM. J. OBSTETRICS & GYNECOLOGY, 
226:558.e1-11 (Apr. 2022) (noting that 15.7% of women 
“avoided morbidity and had a neonate who survived to 
discharge”). Even ACOG, which has a long history of 
promoting abortion, recognizes expectant management 
as a viable approach to handling this condition. See, e.g., 
Practice Bulletin no. 217, Prelabor Rupture of Mem-
branes, ACOG.org (Mar. 2020), 
https://www.acog.org/clinical/clinical-guidance/practice-
bulletin/articles/2020/03/prelabor-rupture-of-mem-
branes. 

b. Miscarriage, as noted above, is another common 
pregnancy outcome that results in the loss of the preg-
nancy without any intentional actions by a medical pro-
fessional. In no sense is an “abortion” being performed 
when a miscarriage is managed because the embryo or 
fetus has already died. Accordingly, AAPLOG does not 
consider miscarriage treatment to constitute an “abor-
tion” as a medical matter. See Practice Guideline no. 10, 
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Concluding Pregnancy Ethically, AAPLOG.org (Aug. 
2022), https://aaplog.org/wp-content/uploads/2023/04/
PG-10-Concluding-Pregnancy-Ethically-updated.pdf. 

c. Excessive bleeding does not necessarily require in-
duced abortion either. This condition is not an uncommon 
occurrence in pregnancy that can have a variety of 
causes, some of which are life-threatening and some of 
which are not. Emergency interventions for life-threat-
ening bleeding are allowed under Idaho law (consistent 
with existing EMTALA law) and do not require expan-
sion of EMTALA to allow for elective induced abortions. 
So this condition has no bearing on the question pre-
sented. 

d. Gestational hypertension and preeclampsia are po-
tentially life-threatening conditions for the mother in se-
vere cases and are often treated as emergencies and 
managed aggressively. For preeclampsia in particular, 
delivery is the most effective treatment. These condi-
tions, however, rarely arise in the early stages of preg-
nancy prior to fetal viability. See, e.g., Sarka Lisonkova 
et al., Incidence and Risk Factors for Severe Preeclamp-
sia, Hemolysis, Elevated Liver Enzymes, and Low 
Platelet Count Syndrome, and Eclampsia at Preterm 
and Term Gestation: a Population-Based Study, AM. J. 
OBSTETRICS & GYNECOLOGY 538.e1-19, 538.e7 fig. 1 
(Nov. 2021) (graph showing less than a 0.05/1000 risk of 
preeclampsia even at 24 weeks, and risk clearly increases 
with increasing gestational age). Given that these condi-
tions are life-threatening for the mother and nearly al-
ways present at later stages of fetal development, there 
is little risk of any conflict between any state law any fed-
eral requirement, much less a conflict sufficient to justify 
the heavy burden for facial relief against Idaho’s Defense 
of Life Act. See, e.g., Gonzales v. Carhart, 550 U.S. 124, 
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167-68 (2007) (rejecting facial challenge to the federal 
Partial Birth Abortion Ban Act while preserving possi-
bility for an as-applied challenge). 

e. Placental abruption is another condition that can 
present life-threatening risks to the mother, and depend-
ing on the stage of pregnancy, can result in miscarriage 
or stillbirth. Accordingly, as with other conditions, the 
pregnancy care at issue will not constitute an “abortion” 
or will fall within Idaho’s life-of-the-mother exception. 

f. Finally, one further category of conditions relates 
to the “mental and emotional well-being of patients and 
their families.” ACOG Br. at 22. The mental health of a 
pregnant woman can require careful monitoring and 
treatment, and pregnant women can and do have mental 
health emergencies. But the suggestion that a pregnant 
woman’s “emotional well-being” can suffice to justify an 
“emergency” abortion that kills a pre-born child 
stretches medical ethics and EMTALA far beyond their 
outermost possible reach and is not an evidence-based 
claim. 

2. In the face of any of these potential pregnancy com-
plications or others, EMTALA requires only the stabili-
zation and transfer of the patient and her pre-born child, 
not necessarily a complete resolution of the underlying 
medical condition presented to the treating physician 
during the emergency. 42 U.S.C. § 1395dd(b). Each 
woman’s regular physician who has been consulting with 
her throughout her pregnancy should be involved and 
consulted regarding the proper clinical management of 
any condition that arises whenever possible. EMTALA 
does not create a national standard of care and “was not 
intended to be used as a federal malpractice statute, but 
instead was enacted to prevent ‘patient dumping.’” Mar-
shall v. E. Carroll Parish Hosp. Serv. Dist., 134 F.3d 319, 
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322 (5th Cir. 1998) (citing cases). That statute does not 
abrogate the power that this Court has “return[ed]” to 
the States: the power to decide whether to allow induced 
abortions. Dobbs v. Jackson Women’s Health Org., 597 
U.S. 215, 232 (2022). A nationwide mandate requiring all 
States to allow induced abortions does not merely frus-
trate the return of that power; it nullifies it. Fortunately, 
EMTALA requires no such thing. 

II. State Laws Regulating Induced Abortions Do Not 
Conflict with EMTALA. 

The United States’ attempt to preempt Idaho and 
other States’ laws using EMTALA is misguided and 
atextual. EMTALA does not speak to abortion at all; in-
deed, to the extent EMTALA contains anything informa-
tive on the topic of abortion, it recognizes that a pre-born 
child is a patient requiring care in Medicaid-funded 
emergency rooms. This broad silence on the topic of 
abortion does nothing to justify facial relief against 
Idaho’s law, let alone the setting aside of every state law 
regulating induced abortions. 

A. EMTALA is silent on abortion except to 
recognize that the pre-born child is also a 
patient. 

EMTALA “requires hospitals with emergency de-
partments to provide a medical screening examination to 
any individual who comes to the emergency department 
and requests such an examination, and prohibits hospi-
tals with emergency departments from refusing to exam-
ine or treat individuals with and emergency medical con-
dition.” Certification and Compliance for the Emergency 
Medical Treatment and Labor Act (EMTALA), 
CMS.gov, https://www.cms.gov/medicare/provider-en-
rollment-and-certification/certificationandcomplianc/
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downloads/emtala.pdf (last visited Feb. 27, 2024). It also 
requires the provision of stabilizing treatment and/or 
transfer to another medical facility under appropriate 
circumstances. Id.; see also 42 U.S.C. § 1395dd(b)(1). 

Importantly, EMTALA does not mention or discuss 
abortion. To the contrary, EMTALA makes clear that an 
emergency room physician is to treat both the pregnant 
woman and her unborn child. See 42 U.S.C. 
§ 1395dd(c)(1)(A)(ii) (restricting a physician’s ability to 
transfer patients after labor unless the benefits to both 
the mother and the child outweigh the risks attendant to 
the transfer); id. § 1395dd(c)(2)(A) (defining an appropri-
ate transfer as one that occurs after minimizing any risks 
to “the health of the unborn child”); id. 
§ 1395dd(e)(1)(A)(i) (defining an “emergency medical 
condition” to include “with respect to a pregnant woman, 
the health of the woman or her unborn child”); id. 
§ 1395dd(e)(1)(B)(ii) (noting the requirement to mini-
mize “threat[s] to the health or safety of the woman or 
the unborn child” for a pregnant woman having contrac-
tions). 

EMTALA also disclaims any kind of broad preemp-
tive effect: the statute explicitly provides that it does not 
“preempt any State or local law requirement, except to 
the extent that the requirement directly conflicts with a 
requirement of this section.” Id. § 1395dd(f) (emphasis 
added). Importantly, EMTALA does not impose any 
kind of treatment mandates for any particular condition, 
nor does it make broad pronouncements about the par-
ticular care that emergency room medical professionals 
must administer. Under the narrow preemption clause, 
those standard-of-care requirements are left to the 
States.   
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EMTALA does not impose a requirement on hospi-
tals with emergency rooms that they provide abortions 
on demand, as the United States contends. Indeed, that 
position is impossible to square with EMTALA’s re-
quirements that physicians go to lengths to minimize 
risks to the unborn child when treating pregnant women. 
As a matter of medical ethics and judgment, the text of 
EMTALA could not support an emergency physician’s 
conclusion that providing stabilizing care to the unborn 
child meant intentionally ending his or her life. Accord-
ingly, the United States is not enforcing and administer-
ing EMTALA, but rather is turning EMTALA on its 
head to justify federally mandated abortion procedures. 

B. EMTALA does not preempt the Idaho Defense 
of Life Act. 

Idaho physicians may provide a full range of evi-
dence-based emergency care to pregnant women without 
running afoul of state law. Idaho defines an “abortion” 
consistent with the historical and medical understanding 
of that term: it is an “intentionally terminat[ing] the clin-
ically diagnosable pregnancy of a woman with knowledge 
that the termination by those means will, with reasona-
ble likelihood, cause the death of the unborn child.” 
Idaho Code § 18-604(1). Excepted from this definition 
are the use of birth control, “removal of a dead unborn 
child,” “removal of an ectopic or molar pregnancy,” and 
“treatment of a woman who is no longer pregnant.” Id. 
§ 18-604(1)(a)-(d). 

The statute that criminalizes abortions in Idaho fur-
ther provides for additional exceptions. Physician-per-
formed and -attempted abortions are permissible if the 
abortion is “necessary to prevent the death of the preg-
nant woman” based on the physician’s “good faith 
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medical judgment and based on the facts know to the 
physician at the time.” Id. § 18-622(2)(a)(i). In those 
cases, the physician need only “perform the abortion in 
the manner that . . . provided the best opportunity for the 
unborn child to survive,” if that is possible without creat-
ing a greater risk to the woman. Id. § 18-622(2)(a)(ii). 
Idaho law also contains a rape and incest exception. See 
id. § 18-622(1)(b). 

For the reasons discussed above, the Idaho law does 
not conflict with the minimal requirements of EMTALA 
practically or legally. In situations where a pregnant 
woman appears at a hospital with an emergency, EM-
TALA requires the treating physician to address and 
stabilize both the pregnant woman and her unborn child. 
See, e.g., 42 U.S.C. § 1395dd(e)(1)(A). There are preg-
nancy complications where saving the life of the mother 
becomes paramount, in which case Idaho will permit 
abortions. And there are pregnancy complications that 
have already resulted in the death of the unborn child, or 
that will certainly result in the child’s death no matter 
what the treating physician does, and those circum-
stances should not even be considered as abortions under 
any law. But the intentional termination of a pregnancy 
for the purpose of ending the life of a fetal human being 
is never an appropriate treatment for at least one of the 
treating physician’s patients—that is, the fetal patient. 
And a termination done to save a pregnant woman’s life 
does not have this purpose. 

ACOG makes much of the Idaho requirement that an 
abortion be “necessary” to save the life of the mother. 
See ACOG Br. at 24-25. Of course, Idaho law defers to 
the physician’s “good faith medical judgment [] based on 
the facts known to the physician at the time.” Idaho Code 
§ 18-622(2)(a)(i). Moreover, whether a particular 
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treatment for a particular condition is medically neces-
sary is a standard-of-practice issue that is reserved 
solely to the States to regulate. See, e.g., Marshall, 134 
F.3d at 322.  Practitioners in Idaho or States with similar 
restrictions can rely on their education, experience, and 
training, and look to practice guidance from groups like 
AAPLOG (or even ACOG as referenced above in the case 
of previable rupture of membranes)—as they do for all 
of their patients—to make this kind of medical judgment. 
And only those physicians who provide induced abortions 
that are not medically necessary to prevent the death of 
a mother, or those who offer bad-faith justifications for 
their decisions, are subject to penalty. 

C. At a minimum, statutory-interpretation 
principles militate against holding that 
EMTALA preempts all state abortion laws. 

EMTALA does not mandate abortion in the Nation’s 
emergency rooms, including those in Idaho. But the 
breadth of the question presented to the Court could re-
sult in a ruling that holds state abortion laws preempted 
across the nation. While the Court may resolve any ques-
tion fairly subsumed by the question presented, at least 
two statutory-interpretation considerations weigh in fa-
vor of rejecting such a broad approach.  

First, EMTALA’s plain text strongly suggests that 
Congress did not intend for EMTALA to preempt all 
state abortion laws. Because of the narrowness of the 
only EMTALA language that could even arguably con-
flict with state abortion regulations, a sweeping invalida-
tion of state abortion laws is unwarranted. Congress 
would not have drafted EMTALA to preempt all state 
law on the subject by so narrowly limiting EMTALA in 
this context to scenarios in which state law “directly 
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conflicts with a[n EMTALA] requirement.” 42 U.S.C. 
§ 1395dd(f) (emphasis added). Congress could have 
drafted EMTALA more broadly to cover any number of 
scenarios that could arguably pose a conflict between 
state and federal law. But it did not. When interpreting 
statutes, this Court presumes that Congress “says what 
it means and means what it says.” Simmons v. Himmel-
reich, 578 U.S. 621, 627 (2016). EMTALA’s intentional 
requirement of a direct conflict to trigger any preemp-
tion of state law reflects Congress’s intent to permit 
state regulations that can in any way be harmonized with 
federal law. Courts are well-suited to conducting that 
analysis in appropriate cases. 

Second, the principles underlying West Virginia v. 
EPA’s major-questions doctrine counsel against a one-
size-fits-all preemption ruling. An interpretation that 
EMTALA preempts all state abortion laws is wholly 
novel and disregards EMTALA’s express concern for 
pre-born children. Until now, “EMTALA ha[d] never 
been construed to preempt state abortion laws.” Texas v. 
Becerra, 623 F. Supp. 3d 696, 735 (N.D. Tex. 2022), aff’d, 
Texas v. Becerra, 89 F.4th 529 (5th Cir. 2024). Given the 
“‘history and the breadth of the authority that [the Ex-
ecutive] has asserted,’ and the ‘economic and political 
significance’ of that assertion,” there is “‘reason to hesi-
tate before concluding that Congress’ meant” such a re-
sult. West Virginia v. EPA, 597 U. S. 697, 721 (2022). 
Moreover, “[w]hen [the Executive] claims to have found 
a previously ‘unheralded power,’ its assertion generally 
warrants ‘a measure of skepticism.’” Id. at 748 (Gorsuch, 
J., concurring) (quoting Util. Air Reg. Grp. v. EPA, 573 
U.S. 302, 324 (2014)). Of course, an assertion of un-
bounded Executive power to preempt state law under 
EMTALA is no acceptable substitute for Congress’s 
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judgment. But in all events, the skepticism required by 
West Virginia favors testing state abortion laws in ap-
propriate cases rather than a blanket ruling that EM-
TALA preempts state abortion laws. 

This narrow approach likewise permits courts to 
evaluate whether state abortion laws are consistent with 
the authority Congress “meant to confer.” Id. at 721. For 
example, in Texas v. Becerra, Texas recently defended 
its abortion laws against a preemption challenge under 
EMTALA, which the Fifth Circuit held did not require 
induced abortions. 89 F.4th at 543-45. The Texas Human 
Life Protection Act (HLPA) prohibits abortion unless 
the person performing the abortion is a licensed physi-
cian, the pregnant woman “has a life-threatening physi-
cal condition aggravated by, caused by, or arising from a 
pregnancy that places the female at risk of death or 
poses a serious risk of substantial impairment of a major 
bodily function unless the abortion is performed or in-
duced,” and the abortion is performed in a manner that 
is most likely to allow the child to survive. Tex. Health & 
Safety Code § 170A.002(b). The latter requirement does 
not apply when the manner would increase the risk of 
death for the mother or would cause “a serious risk of 
substantial impairment of a major bodily function of the 
pregnant female.” Id. § 170A.002(b)(3)(A)-(B). 

The Fifth Circuit held that “Texas’s HLPA law does 
not directly conflict with EMTALA.” Texas, 89 F.4th at 
544. EMTALA ensures that patients who are unable to 
pay will still receive essential emergency medical treat-
ment. Id. at 542. EMTALA “leaves the balancing of sta-
bilization to doctors, who must comply with state law.” 
Id. at 545. Texas law “does not undermine [EMTALA’s] 
purpose,” as “it does not compel the ‘rejection of pa-
tients.’” Id. at 544 (citation omitted). But as the district 
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court in Texas v. Becerra also noted, “EMTALA pro-
vides no instructions on what a physician is to do when 
there is a conflict between the health of the mother and 
the unborn child” and state law “fills this void.” 623 F. 
Supp. 3d at 728. Given the importance of state law within 
the EMTALA context, this Court should decline to hold 
that Congress intended to preempt state abortion laws 
altogether. 

To be sure, conflicts with federal law could still arise. 
But as this Court recently determined, the power to 
make policy choices on the issue of abortion must be ex-
ercised by the States. Dobbs, 597 U.S. at 232. The “Con-
stitution does not confer a right to abortion” and the “au-
thority to regulate abortion must be returned to the peo-
ple and their elected representatives.” Id. Disputes 
about any conflict between a state’s law concerning abor-
tion and EMTALA should be viewed through a similar 
lens. A narrow ruling limited to Idaho’s laws would serve 
similar ends by permitting these important questions to 
be litigated in appropriate cases.  

III. Maternal Mortality and Women’s Health 
Provider Shortages Will Not Be Solved by 
Mandating Emergency Room Abortions. 

Finally, some organizations who support a federal 
abortion mandate argue for the categorical preemption 
of state abortion laws on pure policy grounds. Specifi-
cally, they argue that federally mandated emergency 
room abortions are needed to reduce maternal mortality 
rates and shortages of women’s health providers. The 
suggestion that laws regulating abortion and unavailabil-
ity of induced abortion in emergency rooms are causing 
or will exacerbate this problem, cf. ACOG Br. at 29-32, is 
driven by speculation and ideology, not fact. But these 
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policy concerns, even if better grounded, would not jus-
tify the relief that respondents seek—relief that they 
should seek from state legislatures, if at all. 

First, consider maternal mortality. High maternal 
mortality rates are a serious problem in this country. 
Practitioners should care about finding out the true 
causes of this country’s high maternal mortality rates. 
Fortunately, provisional data from the CDC demon-
strates that maternal deaths have fallen from their re-
cent highs at the beginning of 2022, with a marked de-
cline following this Court’s ruling in Dobbs. National Vi-
tal Statistics System, Provisional Maternal Death 
Counts, CDC.gov, https://www.cdc.gov/nchs/nvss/vsrr/
provisional-maternal-deaths.htm (last visited Feb. 27, 
2024). But maternal mortality rates remain far too high. 

The causes of maternal mortality are multi-factorial 
and include deeply rooted socio-economic factors. Per-
haps above all, improved quality prenatal care will re-
duce the troublingly high rate of maternal death. But 
there is no data—none—to support the notion that limit-
ing abortion increases these rates. To the contrary, stud-
ies show that induced abortion is correlated with an in-
creased risk of death for women. 

One study examined robust demographic and medical 
records of 463,473 women in Denmark who had their first 
pregnancy over a 25-year period. David C. Reardon et 
al., Short and Long Term Mortality Rates Associated 
with First Pregnancy Outcome: Population Register 
Based Study for Denmark 1980-2004, MED. SCI. MONIT. 
18(9):PH71-76 (Sept. 1, 2012), http://www.medsci-
monit.com/fulltxt.php?ICID=883338. The authors found 
that “[c]ompared to women who delivered, women who 
had an early or late abortion had significantly higher 
mortality rates within 1 through 10 years. A lesser effect 
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may also be present relative to miscarriage.” Id. at 
PH71. “The greatest differences were observed within 
the first 180 days of the pregnancy outcome, but the 
higher rates of death persisted well beyond the first 
year.” Id. at PH73. The authors noted that one possibly 
contributing theory to explain this data was the “physio-
logical or psychological effects which increase risk of 
death” following a pregnancy loss. Id. at PH75. “For ex-
ample, abortion is associated with an increased risk of 
suicide, substance abuse, post-traumatic stress disorder, 
and a lower assessment of general health.” Id. (footnotes 
omitted). 

Another study from Finland assessed the deaths of 
women of reproductive age spanning a period of 23 years, 
looking at multiple data sources for nearly 5300 deaths. 
Mika Gissler et al., Injury Deaths, Suicides and Homi-
cides Associated with Pregnancy, Finland 1987-2000, 
EUR. J. PUB. HEALTH, 15(5):459-63 (2005). The authors 
noted that “age-adjusted mortality rates for deaths due 
to unintentional injuries, suicide and homicide were sig-
nificantly lower after giving birth than among non-preg-
nant woman.” Id. at 462. But the authors also observed 
that “[i]n the year after undergoing an abortion, a 
woman’s mortality rate for unintentional injuries, suicide 
and homicide was substantially higher than among non-
pregnant women in all age groups.” Id. In fact, they 
noted a sixfold increased risk of suicide and a tenfold in-
creased risk of homicide after induced abortion when 
compared to a woman who gave birth, and these risks 
were approximately twice as high when compared to mis-
carriage or ectopic pregnancy. Id. at 461. The authors 
concluded that “[e]levated mortality risk after a termi-
nated pregnancy has to be recognised in the provision of 
health care and social services.” Id. at 462. 
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These statistics confirm what this Court already held 
in Dobbs regarding the complex policy choices that arise 
in the context of abortion. But these questions must be 
resolved by “the people and their elected representa-
tives.” Dobbs, 597 U.S. at 232. Concerns about maternal 
mortality and provider shortages should be carefully 
studied and considered when making those decisions. 
But such policy concerns provide no basis to elevate EM-
TALA over state law.  

Moreover, the suggestion of an EMTALA-driven 
provider shortage is inconsistent with available statis-
tics. The overwhelming majority of obstetricians in the 
United States do not perform abortions. Sheila, Desai et 
al., Estimating Abortion Provision and Abortion Refer-
rals Among United States Obstetrician-Gynecologists 
in Private Practice, CONTRACEPTION 97(4):297-302 
(Apr. 2018). Sky-is-falling news reports about obstetri-
cians fleeing States that enforce pro-life laws have no 
connection to statistical reality. 

Equally important, the particular reasons for out-
comes regarding access to providers in any city or State 
are not amenable to nationwide resolution, as this Court 
has recognized. Dobbs, 597 U.S. at 231-32 (“[F]ar from 
bringing about a national settlement of the abortion is-
sue, Roe and Casey have enflamed debate and deepened 
division.”). Accordingly, while federal courts may play a 
role in the nation’s abortion policy going forward, it 
should not reassert primacy in that realm by countenanc-
ing the United States’ efforts to mandate abortions in the 
nation’s emergency rooms.  
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CONCLUSION 

The district court’s judgment should be reversed. 

Respectfully submitted. 
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