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APPENDIX A

o GLENN HEGAR TEXAS COMPTROLLER OF PUBLIC ACCOUNTS

PO. Box 13528 - Austin, TX 78711-.3528

August 30, 2019

Mr. Robert Gandy ,
9550 Spring Green Blvd., #408
Katy, Texas 77494

RE: Wrongful Imprisenment Compensation Claim
Dear Mr. Gandy:

Our office is in réoeipt of your application requesting compensation for wrongful imprisonment
under Chapter 103 of the Texas Civil Practice and Remedies Code. We have carefully reviewed
'thé application and accompanying documents and have concluded that your claim for
compensation cannot be approved based on the information provided.

Section 103.051(b-1) statcs that in determtining the eligibility of a claimant, the Comptroller shall
cansider only the verified copiés of documents filed under Subsection (a)(2). These documents
are a pardon. court order. motion te dismiss. and affidavit, as applicable, justifying the
application for compensation.! If the documents do not clearly indicate on their face that the

person is emtifled to compensation under Section 103.001(a)(2). the statute states that the
Comptroller shall deny the claim.

Section 103.001(a)2) provides three aliernative avenues for establishing eligibility: a pardon
based on innocence, a habeas corpus order granting a claim of actual innocence, or habéas _
corpus relief and an order of dismissal by the convitting court that is based on the statement of
the prosecuting attorney that the claimant is actually innocent of the erime for which the claimant
was sengenced,

Astothe firstbasis of e!igibility, your application did not include 4 pardon baked on innocence,
so Section 103.001(a)(2){A) does not apply to your claim. Thus, you must satisfy either of
Section 103.001(a}(2)’s other subsections to be eligible for compensation,

Section 103.001{a)(2)(B) provides that, for & person to be eligible for cempensation, they must
have been granted habeas corpus relief that is based on a court (inding or determination that thé
person is actunlly imnocent of the crime for which the person was sentenced: The habeas corpus
order included with your application did not meet the actual innocence requirement of Section
103.001(a)(2)XB).

! See Tex. Civ. Prac. & Rem. Code § 103.051(a)>1.

‘ (ommu:n_llex,‘rexaschu . 51—2~463vd§00 + Toli Fee$ 1-800-531-5341 + Fax 512-305-8711




Mr. Robent Gandy
August 30. 2019
Page Two

Section 103.001(a3(2}(C ) provides that a person may be eligible for compensation if they have
becn granted habeas corpus relief and their application includes a motion to dismiss in which the
State's prosecuting attorney states that nocredible evidence exists that inculpates the claimant
and. either in the motion or in an affidavit, the prosecuting attorney states that he believes that
the claimant is actually innoccnt of the crime for which the claimant was sentenced. Your
application did not include a motion to dismiss containing the required statements from the
State's prosecuting attorney. nor was therc an affidavi cornitaining the tequired statements
included with your application.

Since your application did not meet one of the three alternative avenues for establishi ng
cligibility under Section 103.001{a)(2), your claim ¢annot be approved. Pursuanit to Section
103.051¢d), you have 30 days in which you may tile an application to cure. If you have any
questions ot need additional information. please contact the Comptroller's Judiciary Section by
e~mail at leonard higginst@epa.texas.gov ot by phone at (800) 531-5441. ext. 6-6100

Sincerely.

) . ¥ N
el [
Leonard Higgins
Compuroller's Judiciary Section

ComprrolléYewds Gob ~ $1z-4a3-4009 ¢ Toli free 1-80G-5%1- 5449« Fax S57.30%-9711



APPENDIX B

vm:mt !m Gah TEX&S GQMPTROLLER m-* PUBL!C Acccum's

PO.Box 13828 » Austin, TX 7B711-3528

Jitne 22, 2020

Mr, Mareellous McZeal

Grealish & McZeal, P.C.

708 Louisiana Street, 48th Ploor -
Toustan, Texas 77002

RE: Wrengful Imprisonment Compensation Claim
Dear Mr, McZeal:

Our office is in receipt of Mr. Robert Gandy's application requesting compepsation for wrongful
imprisonment under Chapter 103 of the Texas Civil Practice and Remedies Cede, We have
carefully reviewed the applieation and accompanying documents and have concluded that Mr.
Gandy's claim for compensation cannot be approved based on the information provided.

Section 103.051(b-1) states that in determining the eligibility of a claimant, the Comptroller shall
consider only the verified copies of documents filed under Subsection (a)(2). These documents
are a pardon, eourt order, motion to dismiss, and affidavit, as applicable, justifying the
application for compensation.! If the documents do not ¢learly indicate on their face that the
person is entitled to compensation under Section 103.001(a)(2), the statute states that the
Comptroller shall deny the claim.

Section 103.001(2)(2) provides three alternative avenues for estahlishing eligibility: & pardon
based on innocence, a habeas corpus order granting a claim of actual innocence, or habess
corpus relief and an order of dismissal by the cenvicting court that is based on the statement of
the prosecuting attorney that the claimant is actually innocent of the crime for which the claimant
was sentenged.

As to the first basis of eligibility, Mr. Gandy's application did not include a pardon based on
-inmocence, so Section 103.001{a)(2)(A) does not apply to his claim. Thus, he must satisfy either
of Seetion 103.001(a)(2)’s other subsections to be eligible for compensation.

Section 103.081(a)(2)(B) provides that, for a person to be eligible for compensation, they must
have ‘becn granted habeas corpus relief that is based on a court finding or determination that the
_person is actually innocent of the crime for which the person was sentenced. The habeas corpus
arder included with Mr. Gandy's application did not meet the actual innocence requirement of -

Section 103.001(a)(2)(B). '

1 §ee Tex. Civ. Prac. & Rem. Code $103.08 .f(h}(i).

Lompurellertexas.Gov  * S$12-463-4000 - Toll Free 1-800-531:5481  + Fa¥ §12-305-9711



My Marcellotis MeZehi

. Section 103.008@NEY provides that a person may be tligible for comipensation if they have: -

 beetigranted Ttabieas corpos relief and their application includes-a:siotion to distniss fn which'the

Btate's prosecuting attoney states:that no credible svidence exists that inculpates the tlaifnatit

anfl, €ither in themotion ot in an atfidavit, ii_)e;b;‘bséi:utmg attorney statésthat he believes that

+ the claimeant iy actually innoGent 5f the srimefor which the claimant-was sentenced, Thesétion
to distuiss incuded oth Mr. Gandy*s application-did not contain the required staternents from; -

- - the State’s ‘Pprosecuting attothicy; not was there an afRdavit contaifiing the required, statetrents

- ineluded with his'application, ’ o o

- Sifice Mr. Cndy’s application did not meet one of the Yrce altemative aventes for estiblishing
¢ligibility undeér Section 103.001(8)(2), his claita cannot be approved, Pursuant fo Section.
- 103.051{d), Mr. Gandy has 30 days in which he may file an application to ¢urs. If you have any
- questions-or need additicnal information, pletse contapt the Coraptroller’s Judiciary Seotion by
o-mafl et leonard, higginsi@epa texas,gov o by phione at (800Y $31-5441, ext, 6-6100.

- Binerefy,

| Leonatd Higgins
Comptratier’s Judiciary Section

”.tciﬁﬁt\n‘llekﬂ’eﬁﬁ;Gé\: v ST2«463-4000 <« Toll Free 1-800-531-54471 ~ Fax533-366-9743



STATE OF TEXAS -
COMPTROLLER'S OFFICE : APPENDIX C

REQUEST FOR WRONGFUL IMPRISONMENT COMPENSATION
COMPTROLLER USE ONLY

APPROVAL | DOCUMENT NUMBER DOCUMENT AMOUNT

Claimant nana and scidiess ‘ Sogat Secunty Numoer ' TOC Number
ROBERT GANDY 1 EE—— 565021 ]
— Had completed forr;t and Bowme'staﬂ;:n [N

I ‘ CONMPTROLLER'S JUDICIARY SECTION
[ i .G Bex 15528

n . N Autlin, TX 78711-3528

Phone rumber Alterna'e phene numbe: | Call “-500-531-5441, ext. 6-5958 o {5 12) 336-538%

REQUIRED DOCUMENTA TION

As applicakie, a verified copy of the pardon / court order / motion to dismiss / alfidavit justitying the appication for compensaton | Enclosed || X
A written statement from Texas Depariment of Criminal Justice verifying the length of Incarceration. 1} Enclosed || X
) o ‘ , i
= W appllcable. a writen statement from county or municipality verifying the ienoth of incarceration, } Entlosed | }
. - . . . 4
if applicable, a writen statement rom Texas Depariment of Criminal Justice veritying Ieng{’h of time spmt on parale. Encloged | [ X

if ap;ghcabfe awrilten statement from the Texas Depariment of Public Safety verifying registrtion as a sex offender and length off ¢ agq |
regrstration . i

D BY CLAIMAN

{f applicable, a certified copy of each chid support order under which child support paymenis becama dus auring the tme the

claimant served in prison and copies of the official child supporn payment records degcribed by Section 234.00¢, Texas Family Enclosad
Code, for tha period.

fFor proof of bitth date provide & copy of birh cedificate, or state driver's ficense, or state (D, or @ notarized sistement verifying "Enclosed [ X
morth, day and yaar of birth L

Totai Amount of Claim Supported by the Attached Documentation: | $1.575.000.00

CLAIMANT'S CRTlICATlON

TH!IS SECTION TO BE COMPLET

(__ ROBERT GANDY . do hereby ceriity that the amount requested is due ard payable pursuant to Chapter 103

ofthe Texas Civil Practice and Remedies Cofe and | wil immediately notity the COmptrollers Judieiary Section in writing of any changes ot
canditions which wili disqualify this payme .

51gn’ Ciaimant Signaturs : Dete
here / SE——— R

iF REPRESENTED, CLAIMANT'S LEGAL COUNSEL

Attorney of Recotd "|zontact Prona Nurmper |Area coce and orane number)
_Marcelious McZeal GREALISHMCZEAL.P.C. | (713)255-3234
‘ Add«eqs‘CxtylStalelzvn code ' Emall Adcress :
| 700 Louisians, 48th Floor, Houstan, Texas 77002 mmcze al@grealishmezéal.com

SUBMISSION OF FEE REPORT Feesare limited by Section 103.101. Texas Civul Practice and Remedies Code. As requwed by Section 10.: 102, no! ‘
fater than the 14th day afier the date the apptication o cured applicetion is lited, a person seeking paymeni for preparing, hling, or curing the i
applcanon must file a fee report with the Comptroliers Judiciary Seclion. The fee report must include the name of the applicant, the totai doliar ]
amount sought for faes and the numbe- of hours tne person wornded preparing, filing. .or curing the applization. The fee report is public mformaﬂon
sublect lo Chagter 552, Texas Govemment Cude. _ . .

COMPTROLLER APPROVAL.

1apprave this request for payment and to the best of my knowledge this request for peymentis true and correct, This payment Autited by.
complies with Chapter 103 ofthe Texas Civi °racnce and Remedies Code 1

Approved by ) ' _‘ ale ' B
sign ’ : k
nerer: i, - - B . ) e



mailto:mmc.zeal@grealishmcze3l.com

GREALISH & McZEAL

- A Professione] Carporation

ATTORNEYS AND COUNSELORS AT Law
700 Louisiana, 48® Floor
Houstan, Texas 77002
Telephone (713) 255-3234

713) 783-2502
From the Desk of: b
Mﬂceﬂona“S}Mcz@l
May 4, 2020

Glénn Hegar

Texas Comptroller
Comptroller’s Judieiary Section
P.0. Bax 13528 _
Austin, TX 78711-3528

RE: Demand for Compensation under the Tim Cole Act. Tex.C iv.Prac. & Rem.
Code 103.001 |

In re: Robert Gandr-
Dear Mr. Hegar,

Our office represents Robert Gandy in his lawful claim for compensation pirsuant
to the express provisions of the Tim Cole Act (the “Act™. Tex.Civ.Prac. & Rem. Code
103.001,

Specifically, Mr. Gandy seeks relief under Section 103.001(a)(1)(2)(B) which
staies: ‘

Sec.103.001. CLAIMANTS ENTITLED TO COMPENSATION AND HEALTH
BENEFITS COVERAGE. (a) A person is entitled to compensation if: (1) the person has
served in whole or in part 2 sentence in prison under the laws of this state; and {2) the
persoa: (B) has been granted relief i accordance with a ‘writ of habeas corpus that is
based on a court finding or determination that the person is dctually innocent of the ¢rime
for which the person was sentenced.

In re: R, Gandy



Procedural History

Mr. Gandy was convicted of Aggravated Robbery on September 19, 1990 in the
3515 District Court of Harris County, Texas and was gentenced to life in prison. On
August 02, 2018, the Honorable George Powell, Presiding Judge, 351s1 District Coun,
signed an “Agreed Proposed Findings of Fact and Conclusions of Law and Order”
(“Findings of Fact”). In that documnent, the Cowt held that the State’s use of false,
misleading and or perjured testimony violated Mr. Gandy's constitutional nights and that
by a preponderance of the evidence, but for the false testumony, Mr. Gandy would not
have been convicted of the offense. The trial court concluded that Mr. Gandy was
illegally restrained by virtue of the denial of his 5" and 6 Amendment rights under the
U.8. Constitution through denial of his rights to Due Process and a Fair Trial and that Mr.
Gandy should be Granted a new trial and reconumended the Texas Court of Criminal
Appeals Grant habeas relief to Mr. Gandy.

Mandamus Order

On May 8, 2019 the Texas Court of Criminal Appeals 1ssued an Opinion in Cowrt
of Criminal Appeals No. WR-22-074-10 (COA No. 01-90-00856-CR) {Trial Court Case
Na. 532347-E). The Opinion was issned on the Application for Writ of Habeas Corpus by
Robert Gandy.

The Opiuion, attached herein, Ordered Habeas Corpus Relief be Granted and Mr.
Gandy’s judgment in Cause No. $32347 be set aside, The Texas Court of Criminal
Appeal’s Opinion Granting Habeas Relief sated that the “wial court finds by a
preponderance of evidence that but for the false testimony, Applicant (Mt. Gandy) would
uot bave been convicted of this offense.”

Actusl Innocence

The Act states that 4 person is entitled io compensation if the person "has been
granted velief in accordance with a writ of habeas corpus that is based on a court finding
or determination that the person is actually innocent of the crime for which the person
was sentenced.” TEX. CIV. PRAC. & REM.CODE § 103.001(a)(2)(B). Further, the
documents must clearly indicate on their face that the person s entitled to compensation.
TEX. CIV. PRAC. & REM.CODE § 103.051(b-1). Therefore, in order for Mr. Gandy to
be eligible for compensation under the TCA, the Cowt of Criminal Appeals' Granting of
Habeas relief must be based on actual nocence as that term is defined in Texas
jurisprudence

litre: R, Gandy



A As is Tn ve Allen, 366 S.W.3d 696 (Tex. 2012), Mr. Gandy sought habeas relief
from the Court of Criminal Appeals on a Schlup-type claim of actual innocence based on
alleged constitutional violations, See Schiup v. Delo, 513 1.5, 298,115 8. Ct. 851.

The Court of Criminal Appeals recognizes two types of “actual innocence” claims.
The relevant "actual innocence” claim, a Schlup-type claim, is a procedural gateway
through which a petitioner must pass w0 have his otherwise barred constitutional ¢laim
considered on the merits. Schlup, 513 U.S. at 315, 115 8. Ct. 851. A court finding that 2
Schlup claim was established means that the applicant demonstrated that the
constitutional ervor at frial probably resulted in the conviction of one who was actually
innocent. £x parte Spencer, 337 S W.3d 869, 878 {Tex.Crim. App.2011}.

Mr. Gandy’s habeas relief on his Sehlup-type claim is eligible for compensation
under TEX. CIV. PRAC. & REM.CODE § 103.051(b)(5).

- The Comptroller's duty herein in determining eligibility is purely ministerial. TEX.
CIV. PRAC. & REM.CODE § 103.051{b-1}.

In Allen 366 SW.3d 696 (Tex. 2012) the Texas Supreme Court decided 1)
whether a grant of habeas reliet on a Schlup-type claim metits compensation under the
TCA as a writ based on a court finding of actual tnnocence, and if so, 2) whether the
Court of Criminal Appeals' decision clearly tudicated on its face that the writ was based
on a court finding or determination of actual innocence.

As the Texas Supreme Court stated in .4i/en, actuel innocence does not merely
require & showing that a reasonable doubt exists in the light of the new evidence, bt
rather that no reasonable juror would have found the defendant guiity.'

The Court of Criminal Appeals’ opinion on its face determined that Aliesn was
actuslly innocent. The grant of habeas relief meant that the Court of Criminal Appeals
held that Alleti showed actual innoceuce by a preponderance of the evidence, passing
(hrough the gateway Lo have his ineffective assistance of counsel claim considered on the
merilts. Actual innocence remains an essential part of the Schiup claim, for without
the court finding actual innocence, the writ would be denied.!

‘Even if 2 court does not explicitly state that its holding is based on actual
innocence, implicitly the court must find that the applicant is actually innocent fo
grant relief on a Schiup claim.? Ultimately, the Allen Court made clear that because the
Court of Criminal Appeals granied habeas relief on a Schfup claifn, Allen's court ordes
clearly indicates on its face that relief was based oo actual innocence.

' i re Atlen. 366 5.W.3d 696, 704 (Tux. 2012)
? fn ro Allen, 366 $.W.3d 696, 709 {Tex. 1012)
 In re dllen, 366.5.9.3d 696, 710 {Tex, 2012)

e e e s

Diec; R, Gandy



Here, the Court of Criminal Appeals Granted Habeas Relief and stated Mr. Geody
(Applicant therein) would not have been convicted of the offense but for the finding by &
preponderance of evidence of the admittance of false testimony.? Mr. Gandy’s relief is
clearly Schiup type and is precisely the relief authorized and instructed by the Texas
Supreme Court for compensation under the Act,

in re Allen makes clear, the Court of Criminal Appeals’ granting of habeas relief
on Mr. Gandy's constitutional claims s a court finding, or determination,” that Mr,
Gandy is actually innocent of the crime for which he was sentenced. Texas Civil Practice
Remedies Code §103.001 et seq.

Mr. Gandy herby makes demand for compensation on the Office of the Texas
Comptroller pursugant to the Texas Civil Practice Remedies Code §103.001, §103.051 and
§103.052 (a)(1).

Respectfully subrmitted,
GREALISH & McZEAL, PC

BY: s/ Marcellous S McZeal
Marcelious S, MeZeal
SBN: 00798368
700 Louisiana Street, 48" Floor
Houston, Texas 77002,
Telephone: (713)255-3234
Facsimite: (71331783-2502
emat: i gaiendisapess.t -

Dwight E. Jefferson

State Bar No. 10605600

Finail: djefferson@coatsrose.com
P.Q. Box 22455

Houston, TX 77227
{713)653-7378 Telephone

(713} $51-0220 Facsimile

ATTORNEVS FOR ROBERT GANDY

* See Mangams stuchedheio

Iire RiGandy:


mailto:djefferson@coatsrosc.com

STATE OF TEXAS
COMPTROLLER'S OFFICE

_REQUEST FOR WRONGFUL IMPRISONMENT COMPENSATION |

APPENDIX D

Mait & ,‘ ted form endrfm‘-l i

O ®»
A B | TC ] PUNO Av |l P _APPROVAL | DOCUMENT.NUMBER R OCURENT
1
Cdimant nama and addros ‘ Ta— 'Sé — N;:mbe} - TDCJ NuJF;;er -
ROBERT GANDY . |1 — oo

CCMPTROLLER’S JUDICIARY SECT!ON
0. Box 13528

Phone number

Alternale phone numbder -

Austin, TX 78711-3528
Csl 1-600-531-5441, ext 8-5085 0i{512) 936-5985 \

REQUIRED DOCUMENTATION

As applicable. a verified copy of the parden / court arder / mation to dismiss / affidavit justifying the apgplication for compensation. '} Enclosed 1 ‘
|A written stetement from Texas Department of Criminal Justice verifying the fangth of incarceralion. Enclesed || X I :
| If appl'-usme. a wiitten statemsnt from county or municipsli‘cy veritying the iengm cfincarcerstion. Enclosad 1 '
3 43 apphtnble. a written skatament from Tevas Dapanment oanmmal Jdustice venfying length of time epent on meIe 1 Enclosed J I XN |
83 g - 1
> N
.3 |If agplicable, & wiitten siatement f‘nm the Texas Depanment of Pubiic Safnty ven‘ymg reg:strahon as z sex offender and Iengm of] . Eaclesed | )
] |registration. ‘ I
B i appucab19 a centified copy of each child suppon didet under which child Support payments became dua dudng the time Ihe b
télai'nam served In prlson 8nd caples of the offictal child suppon payment records described by Section 234.009, Tevas Family Enclozed
oge, for that périod i __ | R
For proof of hirth date provide e copy of Wirth cerlificete, or state driver's license, or stale 1D, 6r a notasized slatement vemymg Enclosed %
month. day and year of birth. : o

Total Amount of Claim Supported by the Attached Documentation:

$1,575,000.00

THIS SELZTION TO SE COMPLE

L ROBERT GANDY,

conditions which will disquallfy this paymant.

N , da hereby certify that tha amount requested is dve and oayabxe pursuant 1o Chapier103
of the Texas CIvil Praclice ahd Remedies Cade and 1 wil mmedlately neidfy the Camptrolh:-fs Judraary Section in wrmng of any changas or

slg n) Claimaat Signature

1here /é;r/z"s

) Cake

0B/07/2018

| Akomey at Record

CQ" tact Phane Number (Area €3de and phone numbeﬂ

Address/Gity/Siaterdp code’

Email Addrsss

SUBMISS]ON OF FEE REPORT Feas are lmﬁ\e‘d‘oy Section 103 .01 Texas CM! Pracbcz and Remedies Code. As reqmad by Sedmn 103.102, nm
fater than the 14th day afer the date the application or cured apnﬂcatmn is filed, a parson seeking payment for preparing, {iling, or curing the

|application must fle a fee report with the Comptroliars Judiciary Section. The fee repori must inctude tae name of the applicant, the tolal doftar.

subjedt to Chapter 552, Texas Goveramant Code.

amount sought for fees and the aumber of hours the person worked preparing, filing, or ﬂmmg the appﬁcaaon The fee report is putfic mfarma' fon

COMPTROLLER APPROVAL

"1 approve this raquaal for payment and to the best of my knowledge this request for payment is true and comeet. This payment
comphes with Chapter 103 ot the Teras Civit Prachce and Remed;es boce

Audtad by:

| ) Appxoved oy: ' ) o 1bate
sign }




Robert Gandy, Claimant is entitled to'$3,200,000.00 Lump Sum paymentfor 15-Years incarceration from
lune 01, 1989 date sentence begin parole release date 06/10/2004.

Robart Gandy, Claimant 1§ entitled 1 $375,000.00 Lumy sum payment for'15-Years parole from June 10,

2004 date begin parole release date untll-date of mandate issuance June04/2019 Granting Writand
neélease from parols.

Rabert Gandy, Llalmantis enfitled to the State mandited Annuity annually at 5% interest rate hased
upon State mandated compensation and healéh ingurance benefits,




APPENDIX E

T L ’ T .o 1

P.O.Box 13628 + Austin, TX '18'111 3528

May 25,2023 | - : s

Mr. Marcellous McZeal
Grealish & McZeal, P.C.

700 Louisiana Street, 48th Floor
Houston, Texas 77002

RE: Robert Gandy - Wrongful Imprisonment Compensation Claim

Dear Mr. McZeal:' .

Our office is in recelpt of Mr. Robert Gandy’s application requesting compensatlon for wrongful
imprisonment under Chapter 103 of the Texas Civil Practice and Remedies Code. We have
carefully reviewed the application and accompanying documents and have concluded that Mr.
Gandy’s claim for compensation cannot be approved based on the information provided.

Section 103.051(b-1) states that in determining the eligibility of a claimant, the Comptroller shall
consider only the verified copies of documents filed under Subsection (a)(2). Thesée documents
are a pardon, court order, motion to dismiss, and affidavit, as applicable, justifying the ‘
application for compensation.' If the documents do not clearly indicate on their face that the
person is.entitled to compensation under Section 103. 001(a)(2) the statute stdtcs that the
Comptroller shall deny the claim.

Section 103.001(a)(2) provides three alternative avenues for establishing eligibility: a pardon
based on innocence, a habeas corpus order granting a claim of actual innocence, or habeas
corpus relief and an order of dismissal by the convicting court that is based on the statement of
the prosecuting attorney that the claimant is actually innocent of the crime for which the claimant
was sentenced.

As to the first basis of eligibility, Mr. Gandy’s application did not include a pardon based on
innocence, so Section 103.001(a)(2)(A) does not apply to his claim. Thus, he must satisfy either
of Section 103.001{(a)(2)’s other subsections to be eligible for compensation.

Section 103.001(a)(2)(B) provides that, for a person to be eligible for compensation, they must
have been granted habeas corpus relief that is based on a court finding or determination that the
person is actually innocent of the crime for which the person was sentenced. Additionally, an
application for compensation under Section 103.001(a)(2)(B) must be filed within three years of
the date the application for writ of habeas corpus was granted. Mr. Gandy is not eligible for

} See Tex. Civ. Prac. & Rem. Code § 103.051(a)(2):

Comptrofler.Texas.Gov *+ 512-463-4000 +. Toll Ffree 1-800-531-5441 - Fax 512-305-9711



Mzr. Marcellous McZeal
May 25, 2023
Page Two

compensation under Section 103.001(a)(2)(B) because the habeas corpus order included with his
application is beyond the three-year limitation period proscribed by Section 103.003(2).?

Section 103.001(a)(2)(C) provides that a person may be eligible for compensation if they have
been granted habeas corpus relief and their application includes a motion to dismiss in which the
State's prosecuting attorney states that no credible evidence exists that inculpates the claimant
and, either in the motion or in an affidavit, the prosecuting attorncy states that he believes that
the claimant is actually innocent of the crime for which the claimant was sentenced. The motion
to dismiss included with Mr. Gandy’s application did not contain the required statements from
the State’s prosecuting attorney, nor was there an affidavit containing the required statements
included with his application.

Since Mr. Gandy’s application did not meet one of the three alternative avenues for establishing
eligibility under Section 103.001(a)(2), his claim cannot be approved. Pursuant to Section
103.051(d), Mr. Gandy has 30 days in which he may file an application to cure. If you have any
questions or need additional information, please contact the Comptroller’s Judiciary Section by
e-mail at leonard. higgins@cpa.texas.gov or by phone at (800) 531-5441, ext. 6-6100.

Sincerely,

Leonard Higgins
Comptroller’s Judiciary Section

e g e A i .

"2 Additionally, Mr. Gandy’s application under Section 103.001(a)(2)(B) is identical to his 2020 application, which
was denied by the Comptroller on the basis that it did not meet the actual innocence requirement it Section
103.001(a)(2)(B). The Texas Supreme Court subsequently denied Mr, Gandy’s petition for mandamus review.

Comptroller.Texas.Gov + §12-463-4000 <+ Toll Free 1-800-531-5441 + Fax 512-305-9711
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APPENDIX F

ATTORNEYS AND COUNSELORS AT LAW
700 Louisiana, 48" Floor
Houston, Texas 77002
Telephone (713) 255-3234
Facsumle (713) 783<2502

From the Desk of:
Mmellous S. McZeal

April 12, 2023

Glenn Hegar

Texas Comptroller

Comptroller’s Judiciary Section

P.O. Box 13528

Austin, TX 78711-3528

Via US Certified Mail Return Receipt Requested

cc: Via FED EX

Texas State Comptroller’s Office Judiciary Section
LBJ State Office Building

111 E. 17" St. Austin, TX. 78711

ATTN: Leonard Higgins

RE: Reconsideration Demand for Compensation under the Tim Cole Act.
Tex. Civ. Prac. & Rem. Code 103.001 based upon US Supreme Court precedence
Thompson v. Clark, ET AL Cert No. 20-659, decided 2022.

In re: Robert Gandy




Dear Mr. Hegar,
Our office represents Robert Gandy in his claim for compensation pursuant

to the express provisions of the Tim Cole Act (the “Act”). Tex. Civ. Prac. & Rem.
Code 103.001.

Mr. Gandy submits he is eligible for compensation under Sections
103.001(2)(2)(B) which provides for a person to be eligible for compensation, they
must have been granted habeas corpus relief that is based on a court finding ot
determination that the person is actually innocent of the crime for which the person
was sentenced, or Mr. Gandy is eligible under Section 103.001(2)(2)(C)(i) which
provides; for a person to be eligible for compensation they must have been granted
relief in accordance with a writ of habeas corpus, and the state district court in
which the charge against the person was pending has entered an order dismissing
the charge.

Mr. Gandy has challenged the constitutionality of the additional requirement
of Section 103.001(a)(1)(2)(C)(ii) that the state district court’s dismissal order be
based on a declaration by the state’s attorney, in either the motion to dismiss or by
affidavit, that the person was actually innocent of the crime for which the person
‘was sentenced, as arbitrary and capricious and in violation of the Fourteenth
Amendment to the United States Constitution’s grant of equal protection under
law. (See Exhibit 1).

Procedural History

The claimant, Mr. Gandy was convicted of Aggravated Robbery on
September 19, 1990, in the 351st District Court of Harris County, Texas and was

A 2



sentenced to life in prison. On August 02, 2018, the Honorable George Powell,
Presiding Jﬁdge, 351st District Court, signed an “Agreed Proposed Findings of
Fact and Conclusions of Law and Order” (“Findings of Fact”). (See Exhibit 3). In
that document, the Court held that the State’s use of false, misleading and or
petjured testimony violated Mr. Gandy’s constitutional fights and that by a
preponderance of the evidence, but for the false testimony, Mr. Gandy would not
have been found guilty of aggravated robbery. The trial court concluded that Mr.
Gandy was falsely imprisoned by virtue of the denial of his rights to due process
and a fair trial under the 5%-and 6® Amendments to the U.S. Constitution, and that
Mr., Gandy should be granted a new trial. The trial couit recommended the Téxas
Court of Criminal Appeals grant habeas relief to Mr. Gandy.

On May 8, 2019, the Texas Court of Criminal Appeals vacated Plaintiff's
conviction and sentence by written Opinion in the Texas Court of Criminal
Appeals No. WR-22-074-10 (COA No. 01-90-00856-CR) (Trial Court Case No.
532347-E). (See Exhibit 4). The Opinion was issued. on the Application for Writ
of Habeas Corpus granting Robert Gandy relief. The Opinion, attached hereto,
ordered habeas corpus relief be granted and Mr. Gandy’s Judgment in Cause No.
532347 be set aside. The Texas Court of Criminal Appeal’s Opinion granting
habeas relief stated that the “trial court finds by a preponderance of evidence that
but for the false testimony, Claimant (Mr. Gandy) would not have been convicted

of this offense.”

The claimant served 15-years in TDCJ and was on parole for 15 years at the
time his conviction was vacated, and charges dismissed by the trial court on April
16%, 2020. (See Exhibit 2).



Claimant is within the 3-year statute of limitations to file this claim for
compensation with the Texas Comptroller since his criminal charges were not

dismissed until April 16", 2020. (See Exhibit 5).

On August 7, 2019, Claimant filed his request under the Tim Cole Act
seeking compensation for his wrongful conviction and imprisonment. The Texas
Comptroller of Public Accounts denied his request for relief. On May 4, 2020,
Claimant filed a second request after retaining counsel. On June 22, 2020, the
Texas Comptroller of Public Accounts denied his second request for compensation,
stating as the reason for the denial that Mr. Gandy was not declared actually

innocent by the states attorney, as required by Section 103.001(a)2)(C)(ii).

Claimant filed a Civil Action No. 4:22-CV-1471 in the U.S. District Court
for the Southern District of Texas against Glenn Hegar, Texas Comptroller in his
official capacity seeking declaratory judgment and injunctive relief challenging the
constitutionality of the “Actual Innocence” provision of the Tim Cole Act seeking
to enjoin the Comptroller from enforcing Section 103.001(2)(C)(ii), that the district
court's dismissal order is based on a motion to dismiss in which the state's attorney
states that no credible evidence exists that inculpates the defendant and, either in
the motion or in an affidavit, the state's attorney states that the state's attorney
believes the defendant is actually innocent of the crime for which the person was
sentenced. Mr. Gandy’s challenge is based upon the recent U.S. Supreme Court
case of Thompson v. Clark, ET AL Cert No. 20-659. In Thompson, the Court held
that a petitioner need not prove actual innocence after his conviction has been
vacated and criminal charges dismissed to entitle him to seek compensation for his

wrongful arrest and false imprisonment. The Court stated, “Questions concerning

Whether a criminal defendant was wrongly charged, or whether an individual may




seek redress for wrongful prosecution, cannot reasonably depend on whether the
prosecutor or court happened to explain why charges were dismissed, Therefore,
requiring a plaintiff to show that his prosecution ended with an affirmative
indication of innocence is not necessary.” 1d. The Court concluded that for
purposes of seeking redress the claimant need only demonstrate a writ ‘was granted
vacating conviction and his criminal charges were dismissed.

In another case involving compensation under the Tim Cole Act, Brown v.
Harris County, ET AL No. 22-0256, decided September 2022, in its opinion on
page 4, the Texas Supreme Court opined that by finding, “no reasonable Jjuror
could find Brown guilty of murder.”, “In short. the special prosecutor found Brown:
actually innocent”’

Analogous to Applicant Gandy, the finding in Brown that “rio reasonable juror
could find Brown guilty of murder”, is synonymous with the findings of the trial
court that “but for the false lestimony of these two witnesses (dccomplice-witness
Richards and FBI special agent Riley), no rational trier of fact could have
rendered a conviction in his case.”, and the finding of the Court of Criminal
Appeals that, “The trial court by a preponderance of evidence found that, but for
the false testimony of the F.B.I. examiner Applicant would not have been convicied
of this offence.” Therefore, under the finding in Brown, the Court of Criminal
Appeals grant of Mr. Gandy’s writ was “in short” a finding of actual innocénce. Id
and Jn re Allen, 366 S.W.3d 696 (Tex. 2012).

Mr. Gandy sought habeas relief from the Court of Ctiminal Appeals on a
Schlup-type claim of actual innocence based on alleged constitutional violations.
See Schiup v. Delo, 513 U.S. 298, 115 S. Ct. 851. A court finding that a Schlup

claim was established means the Claimant demonstrated that the constitutional

! Trial court findings of fact Exhibit 3, page3,6and 7.
? Court of Criminal Appeals Opinion Exhibit 4, page 2.




etror at trial probably resulted in the conviction of one who was actually innocent.

Ex parte Spencer, 337 S.W.3d 869, 878 (Tex.Crim. App.2011).

As the Texas Supreme Court stated in Allen, actual innocence does not
merely require a showing that a reasonable doubt exists in the light of the new
evidence, but rather that no reasonable juror would have found the defendant
guilty.”

The Court of Criminal Appeals' opinion on its face determined that Allesn
was actually innocent. The grant of habeas relief meant that the Court of Criminal
Appeals held that Allen showed actual innocence by a preponderance of the
evidence. Actual innocence remains an. essential part of the Schiup claim, for

without the court finding actual innocence, the writ would be denied.?

Even if a court does not explicitly state that its holding is based on
actual innocence, implicitly the court must find that the Claimant is actually
innocent to grant relief on a Schlup claim.’ Ultimately, the Allen Court made
clear that because the Court of Criminal Appeals granted habeas relief on a Schlup
claim, Allen's writ clearly indicates on its face that relief was based on actual
innocence. Mr. Gandy’s relief is clearly Schiup type and is precisely the relief
authorized and instructed by the Texas Supreme Court for compensation under the
Act.

I re Allen makes clear, the Court of Ctiminal Appeals’ granting of habeas

relief on Mr. Gandy’s constitutional claims is a court finding, or determination,

3 In re Allen, 366 S.W.3d 696, 704 (Tex..2012)
* In re Allen, 366 S.W.3d 696, 709 (Tex. 201 2)
% In re Allen, 366 S.W.3d 696, 710 (Tex. 201 2)




that Mr. Gandy is actually innocent of the crime for which he was sentenced.

Texas Civil Practice Remedies Code §103.001 et seq.

Claimant has cited case law in which compensation was granted where there
was no declaration by the State’s Attorney of the claimant’s actual innocence, and
no express finding by the court of the same. These cases show that the Act’s
legislative intent of ‘compenSating wrongfully imprisoned persons can be fulfilled
without. an express declaration of actual innocence. In Re Billy Frederick Allen 366
S.W. 3d 696 (Tex. 2012), In Re Lester, 602 S.W.3d 469 (Tex. 2020). In In Re Allen
and In Re Lester the Texas Supreme Court established circumstances upon which
compensation is recoverable without an express finding or declaration of actual
innocence by the States Attorney or the court. In the cited cases the Texas Supreme
Court held that implicit in the granting of a writ vacating a conviction based on
violation of constitutional rights was a finding of actual innocence, which entitled
the claimants in those cases to compensation under the Act.

Mr. Gandy hereby makes :d_émand for compensation on the Office of the Texas

Comptroller pursuant to the Texas Civil Practice Remedies Code §103.001,
§103.051 and §103.052 (a)(1).

Respectfully submitted,
GREALISH & McZEAL, PC

BY: /s/ Marcellous S. McZeal




Marcellous S. McZeal

SBN: 00798368

700 Louisiana Street, 48" Floor
Houston, Texas 77002
Telephone: (713) 255-3234
Facsimile: (713)783-2502

email: mmezeal@grealishmezeal.com

Dwight E. Jefferson

State Bar No. 10605600

email:
diefferson@grealishmezeal.com
700 Louisiana Street, 48™ Floor
Houston, Texas 77002
Telephone: (713) 255-3234
Facsimile: (713)783-2502

ATTORNEYS FOR ROBERT
GANDY
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APPENDIX H

Filed 20 Apﬁl 16P251
Warilyn Biw - Distriet Clerk
Harrls Counly apg

CAUSE NO: 053234701610
> ovua g & , ’ 8 . P =
THE STATE @F TRXAS §  IN‘THE 351ST DISTRICT COURT ge-t
: § ’ DIDISM
V8. | g OF (996)
‘GARDY, ROBERT $ HARRIS COUNTY, TEXAS
OPFFENSE: AGG ROBBERY-DEADLY WPN
MOTION TO DISMISS h’
- The State respretfilly requests the Cour to dismiss the ahove entitled and uumbcm,\ al astion for the
followiitg reason(s): ] ;;%f
Case refiled as Coise Ns. . PN
Drefandant was covvicted in another ease: Cause No. . Pl
Missing witimess., a8
Reguest of eomplaiiing witness. e
Dispositive motien grauted. 2"

Probable canse exists. hut caze ¢annor be praven beyond o ,:z@ov able doubt at this time.

1n custedy elsewhere ~ will norbe extradied to Hamis (,Q’ﬁ?féz

Doe 1o passage of dme, defendant not likely 16 be loca’ﬁ@m if arrested. successtully piosecited.
Mo probable cause exists at this time to believe the dn&ndant comamitted the offensc.

Orher {exptanavion rpguied) S

71

ROCOO00O0E

EXPLANATION: The Stte is disimtssing this cage Q% coplicadons with the co-defendant's previous
wstimony, and what s in the interest of justice based ou teicitrant facrs. This dismissal swould not be considered to

mpport 8 finding of actoal innocence as that asserion xmg& rae, and prohable cause regarding this Defeudont does exist
11 this case.

»..z.‘ .
Yy

WHEREFORE. PREMISES CONSIDEREE) it is requessed. that the sheve cntirled and nwmbored cause be

dismissed. s
x@\\ Respectfolly submited.
“Q‘&;‘:‘w - Pl W'ﬁ‘ ;p-’:t W
=& BRTTENOEE TVeTHE i
o Assistnot District Alteroey
R Hurris Counry District Attarniny’s Ofhice
e TBC No. 2403798 _
: :&{J _ BALLENGEE_TIM@DAOHCTX.NET
: %! ORDEX AND NDTICE
Tite faregolag mouop' R?mg bk presented to the on this the April 16, 2020, and fie sanw having bees conktderad: it is. themfore,

‘ORDERED, ADJ 'and DECREED thas said nbove entitled and usmbered cause be.tnd the sameis. hereby dismfased.

. l:\'O'FIGE: Pm\suunt o &mclc 38 ‘;O(d\ oF the Code of Crmma) Pmcedure me Cowt is ncmiymg ¥ou thot nuy :cmcekgi cal
' evidence collectad in your case pursbane w i investizauon or peosecutivn of an offense ander Chapter 49 of the |

Penat Cuile does not have m be temined or preserved ond may be deswoyed. prrsunut to the authosiy of Article
. 3R%.50(en A and {e}] if your mt.h\.tmeat [y mtomm:mn mn. been tdismissed with prejudlc.e.

SIGNED AND EXTERED ov April 16 2020. !

judge Presiding
Hards County ASst Districr Coort
s Couny. Tesus
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APPENDIX I
FILED

Chris Daniel

' ict Clark )
WRIT NO. 0532347-E Distrie \1
0 2018
IN THE COURT OF CRIMINAL APPEALS NOV 3
Time'-._.--ﬁm" Conntyiaxas
AUSTIN, TEXAS N -
BY e " Daputy
Ex Parte § {N THE 35157 Juma%
ROBERT GANDY, § DISTRICT COU RE}@
] /i
Applicant. § HARRIS COUNTY, TEXAS
&
%)

TRIAL COURT FINDINGS OF FACT, concws;@g LAW
AND ORDER AFTER REM_AN%@:Q;

5 {
The trial court hereby enters findings of fact, conclusions @Z&‘, and recommendation after
remand as follows: S 2

.

&

EROC@ DR GS
D
Applicant filed an original application for @f haheas corpus and the Texas Court of Criminal

Appeals remanded in case number WR-@‘S%MAQ for findings of fact and conclusions of law as
to whether relevant scientific evidgq@@s currently available and was not available at the time
N .

of Applicant’s trial or at the tim); the filings of his previous habeas applications. The trial

court shall make findings of fagt and conclusions of law as to whether such evidente would be
admissible at a trial. The t@o)urt shall also make findings of fact and conclusions of law as to
whether, but for the t&gﬁmny of the F.B.1l. examiner, by’a preponderance of the evidence
Applicant would n@ve been convicted: The trial court shall also make findings of fact and
conclusions of;' at it deems relevant and appropriate to the disposition of Applicant’s claim
for habeas @s relief. The trial court found that there were controverted, previously.
unresolve%%cts material to the legality of the applicant’s confinement. Applicant reqheste& a
bench conference before the trial court which occurred on july 12, 2018 in which App'lic‘ant
appeared Prose and the State appeared through its assistant district attorney Rehana Vohra.
"The parties approached the courtin which no witness testimony was taken to be transcribed.
The trial court issued a new order rescinding its previous order adopting the State’s ﬁngings of.

RECORDER'S MEMORANOUM
This Ingtrument is of poor @
- 2t the time of imaging.



fact and conclusions of law. The court received sworn affidavits and relevant trial transcript that
the court had not reviewed or considered in entering its previous order denying relief. The trial
court considered the State’s argument at the bench conference, applicant’s compelling

argument and entered the following findings of fact and conclusions of law in the interest of

justice.
@
i, S
O
Ground for Relief A
ro or Relie Q@

Applicant is illegally restrained by virtue of denial of his 5™ and &“‘éﬁendment rights under
the US Constitution through denial of his rights to Due Process@ a Fair Trial based upon the
State’s reliance on “Junk Science” at trial, regarding expert /@ imony of ballistic analysis

upon which scientific evidence has been determined to {@nrehabte
@’
&
o\%

»’70
Findips of Fact:
N

1. Applicant first asserts that matef@ facts exist are in controversy that were previously

uniresolved. The trial cour@{@%es

2. Applicant is entitled tﬁef under Article 11.073, T.C.C.P. because scientific ballistic

A\

analysis YESﬁmo presented at his jury trial by FBI agent John P. Riley, testified that
W)

test on bullgtﬁ%un‘d in applicant’s residence, his vehicle, in co-defendant Foster's

§=
»,

residen@&% inthe restaurant showed that some of the bullets from each of these
@)

pig\%@wid have come from the same box of ammunition. This testimony was false,

misleading and inflammatory to the jury and gave inference that bullets found at the

crime scene and defendants’ residences came fram the same box of ammunition.

{Transcript R. V1, 427). He found that the composition of the bullets fell into two groups.




{Transcript R. IX, Exhibit 28 presented at trial). His testimony went on to state that “His
opinion was that the bullets within each group typically are found within the same box
of cartridges but pointed out that they could have come from any group of boxes

manufactured at the location and about same date, but it is most likely @ came from

£

8
&
. . : & .
The State stipulates and concedes in its proposed findings of\ and conclusions of law

the same box of ammunition. (Transcript R. VI, 428-429; IX, Exhibit ?@esented at
J

trial).

)
and order after remand to the foregoing facts pages 3‘%@7\1@ went on to stipulate that,
&
during closing arguments, the State argued, amon@er things, that while Riley’s
&
report may not be enough circumstantial evi@ in and of itself, when combined with
all the other evidence, the pieces come to@er {VI R.R. at 625-26); that Riley’s report
S
indicates that bullets that are ana!&@indistinguishable typically come from the
N
N
same box of ammunition (V! R.Ré&sﬁs); and that it was most likely the bullets came
i
from the same box of ammy@?&n as it would be introduced by the same manufacturer
on the same date (VI R@ 648); that Riley's report shows that Clayvell Richard is not
just lying about eve g (VI R.R. at 648-49).
e
Applicant ﬁle@ﬁﬁed copy of the testimony provided by Clayvell Richard, the
-0
witness @plice to show the court that the conviction was based upon the perjured
testimdnl of a witness accomplice. The only person to implicate applicant in the crime
anﬁe false testimony of F.B.1. special agent John P. Riley the ballistics expert used to

corroborate that witness, thus but for the false testimony of these two witnesses no

rational trier of facts cauld have rendered a conviction in this case.



The trial court concluded that the State’s closing argument coupled with the expert
testimony squarely mislead the jury and prejudiced the defense at trial, causing the jury
to believe that the expert testimony was independent corroboration to support a
finding of guilt. The jury was given instructions during guilt innocence plm%e, that they
must find independent testimony or evidence to corroborate the wég@ accomplish,
Clayvell Richard testimony in order to make a finding of guilt. Q%\Q:))

. The trial court finds applicant was prejudiced at his jury tna,l %a!se, misleading or
prejudicial expert testimony given by FBI agent John P. E%l)Q

. The trial court adopts conclusions of law that the r@@}mt scientific evidence is currently
8

available and was not available at the time of@b% pplicant’s trial or at the time of the
4

\
applicant’s previous habeas appiications_,a@outd have been admissible at trial under

the Texas Rules of Evidence at pag@e TEX: CRIM. PROC. CODE art. 11.073(b}{1)

and {c} (West 2015).

(@/@

. Applicant filed a certified aff\\\) t of Dr. Marc LeBeau, the F.B.I. Senior Forensic Scientist
dated May 03, 2018 in@ g that the testimony of F.B.L agent John P. Riley's
testimony during nt’s trial exceeded the limits of the science and was not
supported by Qh\@B {. He indicated the F.B.l."s review of the CBLA testimony from this
case did @t least one instance {on page 426-429 of the reviewed transcript] in which
it waii@rpreted that FBI Supervisory Special Agent Riley stated or implied that

evidéhce from the case could be associated to a single box of ammunition. (See Exhibit B

in the habeas record)




/

7. The trial court finds that applicant should be granted relief and a new tr';gi;ecause the

) N
expert witness testimony denied him a fair trial and due process as (Eb@stimony was

>

Subsequent Writ of Habeas( us

N

N
Applicant filed the instant subsequent application fof%t of habeas corpus pursuant to Article

&
11.073 because the scientific evidence relied ug@ the State at trial has been contradicted
by relevant scientific evidence that was unavaéi@e at trial, and if it had not been presented at

trial he would not have been convicted. O
Q
Q
@)
e

CRNATN .
@ormes in support of relief
f\\

)
Ex parte Miles, Nas. AP-76,48%§)AP—76,489 {Tex. Crim. App. February 15, 2012); and Ex parte
Robbins, No. WR-73,48 . Crim. App. November 26, 2014). Where the Texas Court of
Criminal Appeals graqé;%ubsequent writ of habeas corpus remanding for new trial on the
basis of “Junk Sci@, téstimony given at petitioner’s trial.
¢
S

&Q

Conclusion

The trial court finds applicant is illegally restrained on parole by virtue of denial of his 5™ and 6%
Amendment rights under the US Constitution through denial of his rights to Due Process and a

Fair Trial based upon the State’s reliance on “Junk Science” at trial, regarding expert testimony




of ballistic analysis upon which scientific evidence has been determined to be unreliable.

Applicant should be granted a new trial in the interest of justice.

Order

The trial court hereby enters findings of fact, conclusions of law after remand @“@recommend
the Texas Court of Criminal Appeals Grant applicant rehef in the interesta

zl!éq] 18’

Presiding Judge




APPENDIX J

IN THE COURT OF CRIMINAL APPEALS
OF TEXAS

“NO. WR22,07410

'EX PARTE ROBERT GANDY, Applicant

ON APPLICATION FOR A WRIT OF HABEAS CORPUS
CAUSE NO. 532347-E IN THE 351ST DISTRICT COURT
" FROM HARRIS COUNTY

) Per curiam. YEARY, J., filed a dissenting opinion in which KELLER, P.J., and
KEASLER and SLAUGHTER, JJ., joined.

Pursuant to the provisions of Article 11.07 of the Texas Code of Criminal Procedute, the
clerkof the trial court transmitted to this Court this application for a writ of habeas corpus. Ex parte
Young, 418 S.W.2d 824, 826 (Tex. Ctim. App. 1967). Applicant was convicted of aggravated
robbery and sentenced to life imprisonment. Tbe First Court of Appeals affirmed his conviction.
Gandy v. State, 835 §.W.2d 238 (Tex. App. — Houston [1*Dist.] 1992).

Applicant contends that he was denied duc process and is etitled to a new trial pursuant to
(Atticle 11873 of the Texas Code of Criminal Procedure, because the State relied on faise and

misleading “junk science™ evidence and testimony to obtain his conviction. Applicant aﬂcges that



2

the evidence relied upon by the State at trial has since been contradicted by relevant scientific
evidence that was unavailable at the time of his trial. Applicant alleges that but for the false and
misleading testimony of the F.B.1. examiner, he would not have been convicted. We remanded this
application to the trial court for findings of fact and conclusions of law,

At trial, an F.B.I. examiner testified that tests on bullets found in Applicant’s residence and
vehicle, in the residence of a co-defendant, and at the scene of the offense showed that some of the
bultets from each location could have come from the same box of ammunition. Although the
examiner testified that the bullets could have come from any group of boxes manufactured at the
same location and about the same date, he testified that his opinion was that they likely came from
the same box of ammunition. The F.B.1 has since conducted a review of all conipositional builet
lead analysis testimony given by its examiners, and has determined that the examinet’s testimony
in this case exceeded the limits of the science, and is not supported by the F.B.L.

The trial court on remand has considered affidavits and arguments from the parties, and finds

that the testimony of the ¥.B.1. examiner at Applicant’s trial was false and misleading. The trial

court finds that relevant scientific evidence is currently available and was not available at the time
of Applicant’s trial or previous habeas applications, and that such evidence would have been

admissible at trial under the Texas Rules of Evidence. ' The trial court firids by a preponderanice of"

‘evidence that but for the false testimony of the F:B.L-examiner, Applicant would mof have been
[ convicted of thig.offense,”

| Relief is granted. The judgment in Cause No. 532347 in the District Court of County is set

aside, and Applicant is remanded to the custody of the Sheriff of Harris County to answer the charges

s set out in the indictment. The trial court shall issue any necessary bench warrant within 10 days



after the mandate of this Courf issues.

Coptes of this opinion shall be sert tothe Texas Department of Criminal Jstioe-Cottectional

Deliversd: May 8, 2019
Do not publish
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Tuesday, June 04, 2019

District Clerk Hartis County
Post Conviction/Appeals Section
P.O. Box 4651

Houston, TX 77210-4657

* Delivered Via E-Mail *

Re: Gandy, Robert _
CCA No. WR-22,074-10 : COA No. 81-90-00856-CR
Tiial Court Case No. 532347-E

The Court of Criminal Appeals has this day issued the mandate in the above-referenced and
styled case number. The mandate will be transmitted electronically only.

| ***DISTRICT CLERK***
MANDATE RECEIPT ACKNOWLEDGEMENT i
{ Puisuant to Rule 51.2(a)(1) TR AP, please acknowledge receipt of the mandate of the Court of |
| Criminal Appeals in the above numbered and styled case via this email link.

Sincerely,

Drearta Williamson, Clerk

¢¢:  Presiding Judge 3515t District Court (Delivered Via E-Mail)
District Attorney Harris County (Delivered Via E-Mail)
Debra Gibbs (Delivered Via E-Mail)
Sharan Felfe Howsll (Delivered Via B-Mail)
Robert Gandy

SupREMECOURTBULLLING, 201 WeST 1478 STREET, ROOM 108, AUSTIN, TEXAS 78701
WEBSITE WWW.TXCOURTS.GOV/CCA


http://www.tKeooim.Gov/ccA

FILE COPY

TEXAS COURT OF CRIMINAL APPEALS
Austin, Texas

MANDATE
THE STATE OF TEXAS,
TO THE 351ST DISTRICT COURT OF HARRIS COUNTY — GREETINGS:

Before our COURT OF CRIMINAL APPEALS, on MAY 8, 2019, the cause upon an Application for
Wiit of Habeas Corpus styled:

EX PARTE ROBERT GANDY

CCRA No, WR-22,074:10
Tr. Crt. No. 532347-E
was determined, and therein our said COURT OF CRIMINAL APPEALS made its order in these words:

"This cause came oh to be heard on the Application for Writ of Habeas Corpus, and the same being
considered, it is ORDERED, ADJUDGED AND DECREED that HABEAS CORPUS RELIEF IS
GRANTED, in accordance with the Opinion of this Court, and that this Decision be certified below for
Observance.”

WHEREFORE, We command you 1o observe the order of our said COURT OF CRIMINAL
APPEALS in this behalf and in all things have it duly recognize&, obeyed and executed.

WITNESS, THE HONORABLE SHARON KELLER, Presiding Judge
of dur said COURT OF CRIMINAL APPEALS, with the Seal thereof

Annexed, at the City of Austin,
on this.day Tuesday, June 04, 2019

DEANA WILLIAMSON, Clerk



APPENDIXK -

Texas Department of Criminal Justice

Bryan Collier

Executive Dimcfm_-

08/29/2019

Robert Gandy
‘9550 Spring Green Blvd., Suite 408
Kity, TX 77494

RE: Your Public Information Request Dated 06/13/2019
Dear Robert Gandy:

Enclosed is the responsive releasable information to your above refetenced Tequest. Your
request is now closed and no further action will be taken. If you have any questions about your
request, please feel free to contact me at the number below.

Please note that any records released may contain deidentified confidential personal identifying
information. Any attempt to reidentify personal identifying information may give rise to civil
liability and constitute a criminal offense punishable by up to one year confinement, a $4,000
fine, of both.

Sincerely,

Angela Martin

Cleck I

Classification and Records
'936-437-6509

Texas Department of Criminal Justice

" Qur mission is fo provide public safety, promode positive change in offender -
behavior, réintegrate offenders into society, and assist victins of crime.

P.@® Box 99 .
Huntsville, Texas 773420099
Phone: (936) 437-6309 Fax: (936) 437-6227
wwvw.tde].fexas.gov



Texas Beparthient of Criminal Justice

Bryan Collfer
Exequtive Director

0872912019

Robert Gandy. .
9550 Spring Green Blvd., Suite 408
Katy, TX 77494 |

RE: Gandy, Robert ok I

Pursuant to your request I am providing you the following basic information sheet of the incarceratioi
dates for the above listed offender. Also if out office can be of further assistance please do not hesitate in
‘contacting us on our website www.tde] texas gov or¢all ug 4t 936-437-6509.

Sincerely,

Angela Martin
Clerk 1T '
Classification & Records

o file

Ourinigsiotvis to provide public £ifely, promote posit e qhagge'irii'oﬁm&er
bihation, réintegrate offenders into-sovicty, and assislvietims of vrime.

PGy Baxy
Hosville; Texas 773426000
936-437-6509
wivetdel texas.goy



BASIC INFORMATION RELATING TO OFFENDER (INMATE) OF

Public Information Disclosure Sheet as stipulated by Section 552:029

Identification Number: I

Race/Gender: B/M

Chérge: Appravated Robbery wiDeadly Weapon — Sentenced: 09/19/1990

Counity/Court: Hatris

Minimum Bxpiration of Sentence Date; 01/01/9999

Maximum Expiration of Sentence Date: 01/01/9999

Date received: 10/22/1990
‘Sentence began Date: 06/01/1989

Date Released: 06/10/2004 (Parole)

Dats Discharged: 06/06/2019

ischarped by Court Order).

Charge: .. TDCI:

County/Court: Senténced:____

Mininium Expiration of Sentence Date:

‘Maxirum Expiration of Sentence Date:

Date received: _
Sentence began Date:__.__
Dite Releaged’

Dite Discharged: . |



