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Unpublished opinions are not binding precedent in this circuit.



USCA4 Appeal: 20-7345  Doc: 56 Filed: 11/28/2023 Pg: 3 0of 8
3a

PER CURIAM:

Quentin Freeman, a state inmate, sued Correctional Officer Daniel Deas under 42
U.S.C. § 1983, alleging that Deas used excessive force against Freeman in violation of the
Eighth Amendment’s prohibition against cruel and unusual punishment. The district court
granted summary judgment in favor of Deas. We affirm.

We review the award of summary judgment de novo, viewing the facts and all
reasonable inferences therefrom in the light most favorable to Freeman as the nonmoving
party. See Lee v. Town of Seaboard, 863 F.3d 323, 327 (4th Cir. 2017). Where, as here,
the record contains an undisputed video of the incident, “we must only credit the plaintiff’s
version of the facts to the extent it is not contradicted by the video[].” Iko v. Shreve, 535
F.3d 225, 230 (4th Cir. 2008). Summary judgment is warranted if the movant shows “there
is no genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). “A fact is material if it might affect the outcome of
the suit under the governing law,” and a dispute is genuine if a reasonable jury could find
for the nonmoving party. Libertarian Party of Va. v. Judd, 718 F.3d 308, 313 (4th Cir.
2013) (internal quotation marks omitted).

On November 30, 2017, several officers at Maury Correctional Institute escorted
Freeman to his cell. Freeman’s wrists were handcuffed in front of his body and his feet
were shackled. On the way, Freeman asked for his cane, which he said he needed to walk.
Two officers went to retrieve the cane, and the remaining officers placed Freeman in a

small holding cell to wait. While he waited, Freeman chose to stand on the seat in the cell.
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At some point, the holding cell door was opened and at least one officer directed
Freeman to step down from the seat and out of the holding cell. Freeman refused. Deas
entered the cell and attempted a soft touch on Freeman’s right arm to assist him down, but
Freeman jerked away. Deas then grasped Freeman’s restraints and caused Freeman to step
down from the seat as Freeman continued to resist and pull away. Deas moved out of the
cell away from Freeman.

Suddenly, Freeman stepped through the cell doorway and lunged forward in an
attempt to headbutt Deas, who then struck Freeman. A second officer stepped between
Freeman and Deas, and for the next six to eight seconds Deas and Freeman struggled in
the cell before Deas was fully extracted by the other officers. The men are not entirely
visible on the video in this interval. Freeman avers that during this time Deas delivered a
“flurry of closed fisted punches to [his] face, head, and neck.” J.A. 150.

Two officers escorted Deas down the hall away from Freeman while three other
officers restrained and guarded Freeman at the door of the holding cell. The video,
although silent, shows that both Freeman and Deas were speaking. As Deas neared the end
of the hallway, he abruptly turned around and ran back toward the holding cell, but other
officers intercepted him before he could reach Freeman. After the incident, medical staff
examined both men and found no injuries.

To prevail on his excessive force claim, Freeman must prove “both an objective and
a subjective component. The objective component asks whether the force applied was

sufficiently serious to establish a cause of action.” Brooks v. Johnson, 924 F.3d 104, 112
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(4th Cir. 2019). The district court assumed it was, and the parties do not dispute that
premise.

The subjective component asks whether the officer acted with “wantonness in the
infliction of pain.” Whitley v. Albers, 475 U.S. 312, 322 (1986). This is a “demanding
standard,” Brooks, 924 F.3d at 112, that ultimately turns on “whether force was applied in
a good-faith effort to maintain or restore discipline, or maliciously and sadistically to cause
harm,” Hudson v. McMillian, 503 U.S. 1, 7 (1992). The Supreme Court in Whitley
identified four nonexclusive factors from which we may draw inferences about the
defendant’s intent. Those factors are: “(1) ‘the need for the application of force’; (2) ‘the
relationship between the need and the amount of force that was used’; (3) the extent of any
reasonably perceived threat that the application of force was intended to quell; and (4) ‘any
efforts made to temper the severity of a forceful response.’” ko, 535 F.3d at 239 (quoting
Whitley, 475 U.S. at 321). The point is that punitive intent may be inferred if the force
used “is not reasonably related to a legitimate nonpunitive governmental objective,”
Brooks, 924 F.3d at 116 (internal quotation marks omitted), but may be excluded if the
force “could plausibly have been thought necessary by the officers in question,” Dean v.
Jones, 984 F.3d 295, 309 (4th Cir. 2021) (internal quotation marks omitted).

Considering the Whitley factors, we agree with the district court that no reasonable
jury could find that Deas acted maliciously rather than to maintain or restore discipline.
The first factor is the need for application of force. Corrections officers act with a
permissible motive “not only when they confront immediate risks to physical safety, but

also when they attempt to preserve internal order by compelling compliance with prison
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rules and procedures.” Brooks, 924 F.3d at 113 (internal quotation marks omitted). Deas
faced both a threat to officer safety and the need to extract a recalcitrant inmate from his
cell. Freeman admits that he refused to exit the holding cell when ordered to do so, that he
jerked away from Deas twice, and that he attempted to headbutt Deas. The undisputed
evidence demonstrates that some use of force was a necessary response to Freeman’s
noncompliance and aggressive actions.

As to the second factor—the relationship between the need and the amount of force
used—we owe some deference to an officer’s split-second decision about how to respond
to a given situation. See Hudson, 503 U.S. at 6; Whitley, 475 U.S. at 319. At oral argument,
Freeman contended that no force or hands-on technique of any kind was permissible
because Deas instead should have disengaged entirely in response to Freeman’s attempted
headbutt and refusal to exit the holding cell. That argument contradicts our precedent. See,
e.g., Brooks, 924 F.3d at 113; Grayson v. Peed, 195 F.3d 692, 697 (4th Cir. 1999); Williams
v. Benjamin, 77 F.3d 756, 762 (4th Cir. 1996). And while Freeman also contends that
multiple punches during the six-to-eight-second struggle in the holding cell was grossly
disproportionate to any need for force, he admits that he suffered no injury. Although the
absence of injury is not dispositive, “[t]he extent of injury suffered by an inmate is one
factor that may suggest whether the use of force could plausibly have been thought
necessary in a particular situation” and “may also provide some indication of the amount
of force applied.” Wilkins v. Gaddy, 559 U.S. 34, 37 (2010) (internal quotation marks
omitted). In these circumstances, the amount of force used in response to the need does

not raise an inference of wantonness. Cf. Grayson, 195 F.3d at 694, 696 (affirming
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summary judgment for officers who punched inmate seven to nine times in struggle to
extract him from cell).

Turning to the third factor, we consider the extent of any reasonably perceived threat
the application of force was intended to quell. Freeman admits he attempted to headbutt
Deas, who responded immediately with force. This is not a case like Dean, where an
officer allegedly pepper-sprayed “a formerly recalcitrant inmate” who was “fully subdued
and non-resistant,” with another officer kneeling on his chest. 984 F.3d at 304. Despite
his shackles, Freeman had attempted to assault Deas and continued to pose a threat when
Deas struck him. This “manifest and immediate need for the protective use of force gives
rise to a powerful logical inference that [the] officer[] in fact used force for just that
reason.” Brooks, 924 F.3d at 116.

The fourth and final factor focuses on efforts made to avoid or temper a forceful
response. Under this factor, we consider “the officers’ preliminary efforts to secure [the
inmate’s] compliance without using violent force.” Id. at 117. In trying to gain Freeman’s
compliance with the command to step down from the seat and exit the holding cell, Deas
first attempted a soft touch and then holding Freeman’s restraints to direct him off the seat.
Deas resorted to a more forceful response only after Freeman attempted to headbutt him.
In sum, viewing the record through the Whitley factors, Freeman has not satisfied the
subjective component of an excessive force claim.

Freeman counters that analysis of the Whitley factors is unnecessary because direct
and circumstantial evidence demonstrates that Deas’s motive was malicious. First,

Freeman asserts that, instead of commanding him to step down from the seat before the
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incident, Deas insulted him. Interactions between an officer and a prisoner before the use
of force can reveal an officer’s motives, but the circumstances here do not support an
inference of malicious intent for using force. Even accepting Freeman’s assertion that Deas
made unspecified insults, Freeman admits—and the video clearly shows—that he refused
another officer’s command to exit the holding cell and then physically resisted Deas’s
attempts to direct him off the seat. In addition, Freeman’s attempted headbutt placed Deas
in danger and necessitated responsive efforts to control Freeman for officer safety. On this
record, these intervening events foreclose “a reliable inference of wantonness in the
infliction of pain.” Whitley, 475 U.S. at 322.

Second, Freeman argues that Deas’s charge down the hall toward him after the
incident is evidence that Deas acted with malicious intent. An officer’s comments or
actions after a use of force, like those before, can be evidence supporting an inference of
malicious motivation. But in view of all the circumstances here, including the inference to
be drawn from the Whitley factors, Deas’s rush back down the hallway after the use of
force, without evidence of any comments made and without reaching Freeman, could not
sustain a verdict in Freeman’s favor.

For the foregoing reasons, the order of the district court is

AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
No. 5:18-CT-03113-M

QUENTIN FREEMAN, )
Plaintiff, g

\2 ; ORDER
DANIEL DEAS, ;
Defendant. ;

This cause is before the court on defendant’s motion for summary judgment [D.E. 35] and
plaintiff’s pending motion for appointment of counsel [D.E. 51]. For the reasons discussed
below, the court denies plaintiff’s motion and grants defendant’s motion for summary judgment.

Statement of the Case:

On May 18, 2018, Quentin Freeman (“plaintiff’), a state inmate proceeding pro se and
without prepayment of fees, filed this complaint under 42 U.S.C. § 1983. See [D.E. 1, 2, 9].
Plaintiff generally alleges that, at Maury Correctional Institution (“Maury”) on November 30,
2017, Correctional Officer Daniel Deas (“Deas” or “defendant”) used excessive force against
plaintiff, in violation of plaintiff’s Eighth Amendment rights. Compl. [D.E. 1] at 3, 5-6.
Plaintiff seeks compensatory and punitive damages. Id. at 9.

On December 20, 2018, the court denied a motion to appoint counsel, condﬁcted its initial
review under 28 U.S.C. § 1915A, allowed the complaint to proceed, and appointed North Carolina
Prisoner Legal Services, Inc. (“NCPLS”) to assist plaintiff with discovery. See Order [D.E. 13].

On January 8, 2020, the case was reassigned to the undersigned judge via a text order.

Case 5:18-ct-03113-M Document 55 Filed 08/26/20 Page 1 of 11
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On February 10, 2020, defendant filed a motion for summary judgment [D.E. 35], a
memorandum in support [D.E. 36], a statement of material facts [D.E. 37], an appendix [D.E. 38],

and a motion to file a video exhibit [D.E. 39]. Pursuant to Roseboro v. Garrison, 528 F.2d 309,

310 (4th Cir. 1975) (per curiam), the court notified plaintiff about the pending motion for summary
judgment, the consequences of failing to respond, and the response deadline [D.E. 40, 41].

On February 18, 2020, plaintiff moved for entry of default, Mot. [D.E. 43], and the court
granted defendant’s pending motion to manually file a video exhibit, Order [D.E. 44].

On May 18, 2020, the court denied plaintiff’s motion for entry of default and granted an
extension of time to file a response to the motion for summary judgment. Order [D.E. 50].

On July 16, 2020, the court docketed plaintiff’s pending motion to appoint counsel, Mot.
[D.E. 51], together with plaintiff’s response in opposition to the motion for summary judgment
[D.E. 52], an opposing statement of material facts [D.E. 53], and an appendix [D.E. 54].

Statement of Facts:

As noted below, the facts are somewhat disputed. On November 30, 2017, around 5:00
p.m., plaintiff was escorted to the Maury Gray Unit in full restraints and, around 5:20 p.m., plaintiff
was placed inside a “holding cubicle” where he stood on a seat. Def.’s Stmt. Mat. Facts [D.E.
37] at 91-6; P1.’s Opposing Stmt. Mat. Facts [D.E. 53] at §{1-6; Compl. [D.E. 1] at 5. Deas
spoke to plaintiff but the parties disagree about what was said.! The parties agree that: plaintiff

refused to leave the “holding cubicle”; Deas applied hands-on physical force; plaintiff jerked away

I Deas avers that Deas gave plaintiff a verbal command to step down from the seat on which plaintiff was standing so
that staff could escort plaintiff back to his cell. Defs.” App., Ex. 2, Deas Aff., [D.E. 38-6] at §7. Plaintiff alleges
that Deas taunted plaintiff and called plaintiff “disrespectful, profane names,” Compl. [D.E. 1] at 5, and that Deas
gave plaintiff no orders to step down from the seat but instead “charged in and just snatched plaintiff down,” see P1.’s
Opposing Stmt. Mat. Facts [D.E. 53] at §7-8.

2

Case 5:18-ct-03113-M Document 55 Filed 08/26/20 Page 2 of 11
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from Deas; Deas grasped plaintiff’s restraints and pulled plaintiff off the seat; plaintiff jerked away
from Deas again; plaintiff attempted to headbutt Deas; and Deas struck plaintiff.? Def.’s Stmt.
Mat. Facts [D.E. 37] at Y8, 10-13; P1.’s Opposing Stmt. Mat. Facts [D.E. 53] at 98, 10-13.
Other corrections officers intervened.> Plaintiff’s medical screening after the use-of-force event
noted no injuries. See Def.’s Stmt. Mat. Facts [D.E. 37] at §§16—17; PL.’s Opposing Stmt. Mat.
Facts [D.E. 53] at ]16-17; see also Defs.” App. [D.E. 38-5] at. 20 (Nov. 30, 2017, witness
statement by Nurse Underwood noting a medical screening after the use-of-force event at 5:25pm
and stating, “no injury noted at this time”). The parties disagree whether the force used was

appropriate and necessary.*

2 Plaintiff alleges that, “[a]fter words were exchanged,” Deas “snapped,” entered the cubicle, grabbed plaintiff by the
handcuffs/waist-chain, pulled plaintiff from the seat and, “in a rage,” punched plaintiff in the face, head, and neck
with a closed fist. Compl. [D.E. 1]at 5. Deas avers that: Deas verbally commanded plaintiff to step down from the
seat; Deas attempted a “soft touch hold” on plaintiff’s arm “to assist him from the seat” but plaintiff “jerked away”;
Deas “attempted to gain a better hold of [plaintiff] by taking control of the restraints to control his body” but plaintiff
pulled away, leaving Deas’ hand “stuck between the restraints” and plaintiff’s body; Deas freed his “right hand and
created a reactionary gap between” them; plaintiff attempted to headbutt Deas; “[i]n an attempt to avoid and assault
and regain control,” Deas “struck plaintiff in the left brachial plexus using the heel of [Deas’] right hand.” Deas Aff.,
[D.E. 38-6] at §97-15. Maury Officer Travis Heath (“Heath”) avers that he observed: plaintiff refused to leave the
cubicle; Deas used “soft touch escort” on plaintiff; and plaintiff “jerked back” from, and attempted to headbutt, Deas.
See Defs.” App., Ex. 3, Heath Aff., [D.E. 38-7] at J§4-7. Maury Officer Theodore Crandell (“Crandell”) avers that:
plaintiff refused to return to his cell; he observed Deas “attempt a soft touch escort” on plaintiff; and he observed
plaintiff attempt to headbuit Deas. Defs.” App., Ex. 4, Crandell Aff., [D.E. 38-8] at{{5—7. Plaintiff denies that Deas
used a “soft touch hold.” Pl.’s Opposing Stmt. Mat. Facts [D.E. 53] at 9.

3 Plaintiff asserts that multiple officers had to pull Deas off plaintiff. Compl. [D.E. 1] at 6. Deas avers: “Other
correctional staff assisted with gaining control of [plaintiff] and pulled [Deas] away from the holding cubicle.” Deas
Aff., [D.E. 38-6] at J16. Heath avers he “stepped in between” Deas and plaintiff. Heath Aff., [D.E. 38-7] at §7-8.

4 Deas avers that: Deas perceived plaintiff’s “refusal to follow directives and aggressive resistance as creating a threat
to staff safety and security of the facility”; Deas used force only to prevent an assault and to control plaintiff; Deas
used only the force necessary for the duration necessary; Deas did not use force for the very purpose of harming
plaintiff; and the presence of another inmate in the “holding cubicle” precluded Deas from using pepper spray. Deas
Aff., [D.E. 38-6] at§17-22. Defendant argues that Deas’ force was excessive because plaintiff was in full restraints
and that Deas’ repeated blows to plaintiff show that Deas intended to harm plaintiff. P1.’s Mem. [D.E. 52] at 2-3.
Maury Superintendent John R. Gray (“Gray”) avers that: Gray reviewed the events in question; Deas took “appropriate
action” in response to plaintiff’s headbutting assault; Deas’ use of hands-on force was to control plaintiff; and such
hands-on physical force may be used by an officer to subdue an aggressive inmate or to ensure compliance with a
lawful order. Defs.” App., Ex. 1, Gray Aff., [D.E. 38-1] at §f4-5, 10, 26-29.

3
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Videos of the event, including a hallway and an overhead view, lack an audio component
but show: plaintiff standing on a seat inside the cubicle with several corrections officers stationed
nearby; Deas, arms spread open and leaning against a wall opposite the open cubicle, speaking to
plaintiff and officers; plaintiff talking and gesticulating aggressively; a fellow officer asking
plaintiff to leave the cubicle with a hand gesture; plaintiff shaking his head; Deas entering the
cubicle, saying what appears to be “get down,” and using a soft touch in an attempt to escort
plaintiff from the seat; plaintiff forcefully jerking away; Deas saying what appears to be “come
on,” taking hold of plaintiff’s restraints with one and then both hands, and pulling plaintiff off the
seat; plaintiff forcefully jerking away again; Deas disengaging from plaintiff and stepping back
out of the cubicle; plaintiff menacingly advancing out of the cubicle toward Deas and attempting
to headbutt Deas; Deas reentering the cubicle while applying a right-handed blow to plaintiff’s
body; Officer Heath stepping between plaintiff and Deas; Deas and plaintiff continuing to struggle;
other officers pulling Deas by the arms and extricating Deas from the cubicle as Heath, still in the
cubicle, restrains plaintiff; plaintiff pushing out of the cubicle and vociferously shouting at Deas;
and Deas rushing back toward plaintiff and being restrained by several corrections officers. In
the seconds after the headbutt, the overhead camera view sometimes is blocked by Officer Heath
and the inmate in the next-door cubicle. See Def.’s App., Ex. C (use-of-force event videos).

Legal Standard:

Summary judgment is appropriate when, after reviewing the record as a whole, the court
determines that no genuine issue of material fact exists, and the moving party is entitled to

judgment as a matter of law. Fed. R. Civ. P. 56(a); Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 247-48 (1986). The party seeking summary judgment must initially demonstrate the

Case 5:18-ct-03113-M Document 55 Filed 08/26/20 Page 4 of 11
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absence of a genuine issue of material fact or the absence of evidence to support the nonmoving

party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). Once the moving party has

met its burden, the nonmoving party may not rest on the allegations or denials in its pleading,
Anderson, 477 U.S. at 248-49, but “must come forward with specific facts showing that there is a

genuine issue for trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587

(1986) (emphasis and quotation omitted). A trial court reviewing a motion for summary
judgment should determine whether a genuine issue of material fact exists for trial. Anderson,
477 U.S. at 249. In making this determination, the court must view the evidence and the

inferences drawn therefrom in the light most favorable to the nonmoving party. Scott v. Harris,

550 U.S. 372, 378 (2007).
Discussion:
As an initial matter, no right to counsel exists in civil cases absent “exceptional

circumstances.” Whisenant v. Yuam, 739 F.2d 160, 163 (4th Cir. 1984), abrogated in part on

other grounds by Mallard v. U.S. Dist. Court, 490 U.S. 296 (1989). The existence of exceptional
circumstances “hinges on [the] characteristics of the claim and the litigant.” Whisenant, 739 F.2d
at 163. Here, because the facts of this case and plaintiff’s abilities do not present exceptional
circumstances, the court DENIES plaintiff’s motion to appoint counsel [D.E. 51].

An Eighth Amendment excessive-force claim requires a showing that “the officials act[ed]
with a sufficiently culpable state of mind,” and that “the alleged wrongdoing was objectively

harmful enough to establish a constitutional violation.” Hudson v. McMillian, 503 U.S. 1, 8

(1992) (quotations and alteration omitted). “The core judicial inquiry . . . [is] not whether a

certain quantum of injury was sustained, but rather whether force was applied in a good-faith effort

Case 5:18-ct-03113-M Document 55 Filed 08/26/20 Page 5 of 11
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to maintain or restore discipline, or maliciously and sadistically to cause harm.” Wilkins v.
Gaddy, 559 U.S. 34, 37 (2010) (per curiam) (quotations omitted). “[TThe ‘state of mind required

is wantonness in the infliction of pain.”” Brooks v. Johnson, 924 F.3d 104, 112 (4th Cir. 2019)

(quoting Iko v. Shreve, 535 F.3d 225, 239 (4th Cir. 2008)). Factors for whether an officer acted
wantonly include: “(1) ‘the need for the application of force’; (2) ‘the relationship between the
need and the amount of force that was used’; (3) the extent of any reasonably perceived threat that
the application of force was intended to quell; and (4) ‘any efforts made to temper the severity of

a forceful response.”” ko, 535 F.3d at 239 (noting that the factors outlined in Whitley v. Albers,

475 U.8S. 312, 321 (1986) (“Whitley™), apply “to all allegations of excessive force”).

The couft presumes, without deciding, that plaintiff’s alleged injuries satisfy the objective
component of an excessive-force claim. See id. at 238 (noting even a “minor” injury can be
actionable if it “rises above the level of de minimus harm”). Nevertheless, the court that finds
that Deas’ use of force, on the balance, was not excessive under the Whitley standard.

As to the first Whitley factor — “the need for the application of force” —under DPS Policies
and Procedures, “[h]ands-on physical force . . . may be used: (1) to restrain or move a non-
aggressive, non-compliant inmate”; (2) “to subdue an aggressive inmate when pepper spray is not
effective or is not feasible,” or (3) . . . “to ensure compliance with a lawful order.” Def.’s App.,
Ex. A [D.E. 38-2] at .1504(a); see id. at .1502(d) (defining “hands-on physical force” as “any
degree of physical force exerted by a staff member using bodily strength including approved
unarmed self-defense techniques.”); see also id., Ex. B [D.E. 38-3] at 1 (Maury Standard Operating
Procedures defining “use of force” as “[a]ny physical, mechanical, or chemical element that is

used to induce an inmate to comply with a lawful order,” and “hands on physical force” as “any

Case 5:18-ct-03113-M Document 55 Filed 08/26/20 Page 6 of 11
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degree of physical force exerted by a staff member using bodily strength including approved
unarmed self-defense techniques.”); id. at 2 (“‘An Officer is authorized to use whatever degree of
force that reasonably appears to be necessary to defend the Officer or a third party from imminent
assault. Reasonable force is authorized . . . to ensure compliance with a lawful order . . . ); id.
“An Officer shall not strike or attempt to strike an inmate who has abandoned his resistance or
who is effectively restrained.”).

Here, plaintiff admits that he refused orders to leave the “holding cubicle” and return to his
cell, that he pulled away from Deas, and that he attempted to headbutt Deas. See Def.’s Stmt.
Mat. Facts [D.E. 37] at 148, 10, 12, 13; P1.’s Opposing Stmt. Mat. Facts [D.E. 53] at {8, 10, 12,

13. The available video evidence accords with these admissions. See Def.’s App., Ex. C.

Plaintiff was not entitled to disobey lawful orders and struggle against Deas.’ See, e.g., Lewis v.
Downey, 581 F.3d 467, 476 (7th Cir. 2009) (“Inmates cannot be permitted to decide which orders
they will obey, and when they will obey them. . . . Inmates are and must be required to obey
orders. 'When an inmate refuse[s] to obey a proper order, he is attempting to assert his authority
over a portion of the institution and its officials. Such refusal and denial of authority places the
staff and other inmates in danger.”). Because the record supports a finding that Deas’ use of force
was a necessary response to plaintiff’s non-compliance with verbal commands and plaintiff’s
aggressive actions toward Deas, the first Whitley factor favors Deas.

The court now turns to the second Whitley factor — “the relationship between the need and

the amount of force that was used.” Succinctly stated, the record does not indicate that Deas’

5 On November 30, 2017, the date of the use-of-force event in question, plaintiff was cited for various disciplinary
infractions, to include threatening to harm or injure staff. See N.C. Dep’t of Pub. Safety, Offender Pub. Info.
https://webapps.doc.state.nc.us/opi/viewoffenderinfractions.do?method=view&offenderID=1398952 & listpage=1 &li
sturl=pagelistoffendersearchresults&searchOffenderld=1398952&searchDOBRange=0&obscure=Y (Aug. 19, 2020).

7
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hands-on force was greater than necessary to achieve the penological objective. Rather, the
evidence shows that, although plaintiff was in restraints, plaintiff: disregarded orders to leave the
cubicle; pulled away from Deas’ soft touch; pulled away again once Deas grasped his restraints;
attempted to headbutt Deas; and continued struggling against Deas until other officers intervened.
See Def.’s App., Ex. C. The court declines the invitation to second-guess Deas’ split-second

decision to use hands-on force in these circumstances. See Graham v. Connor, 490 U.S. 386,

396-97 (1989) (explaining that “police officers are often forced to make split-second judgments —
in circumstances that are tense, uncertain, and rapidly evolving — about the amount of force that is
necessary in a particular situation” and that courts must consider such circumstances when
determining whether a constitutional violation occurred); Whitley, 475 U.S. at 321 (“When the
ever-present potential for violent confrontation and conflagration, . . . ripens into actual unrest and
conflict, the admonition that a prison’s internal security is peculiarly a matter normally left to the

discretion of prison administrators . . . carries a special weight.” (internal quotations and citations

omitted)); Bell v. Wolfish, 441 U.S. 520, 547 (1979) (“[TThe problems that arise in the day-to-day
operation of a corrections facility are not susceptible of easy solutions. Prison administrators
therefore should be accorded wide-ranging deference in the adoption and execution of policies and
practices that in their judgment are needed to preserve internal order and discipline and to maintain
institutional security.”); Brooks, 924 F.3d at 113 (“[A] manifest and immediate need for the
protective use of force gives rise to a powerful logical inference that officers in fact used force for

just that reason.”); see also Crayton v. Adams, No. 7:13—cv—00078, 2013 WL 5918508, at *1

(W.D.Va. Nov. 1, 2013) (“Federal courts are poorly equipped to second guess the split second

security decisions of prison officials.”). Thus, the second Whitley factor also favors Deas.
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As to the third Whitley factor — “the extent of any reasonably perceived threat that the
application of force was intended to quell” — the record reflects that the threat presented by plaintiff
refusing to leave the “holding cubicle,” pulling away from Deas, and attempting to headbutt Deas
are patent and were “reasonably perceived.” Thus, the third Whitley factor also favors Deas.

As to the fourth Whitley factor — “any efforts made to temper fhe severity of a forceful
response” — as noted above, the parties disagree whether Deas ordered plaintiff to leave the cell or
applied “soft touch.” Compare P1.’s Opposing Stmt. Mat. Facts [D.E. 53] at 7, 9, with Deas
Aff., [D.E. 38-6] at 97-9. The video, however, reflects that plaintiff was ordered, by gesture at
minimum, to leave the cell before Deas first attempted to use soft touch to extricate plaintiff. See
Def.’s App., Ex. C. Thus, as to these matters at least, plaintiff’s “version of events is so utterly
discredited by the record that no reasonable jury could have believed him.” Scott, 550 U.S. at

379-80; see also Witt v. W. Va. State Police, Troop 2, 633 F.3d 272, 276 (4th Cir. 2011) (noting

that, although the court may not “reject a plaintiff’s account on summary judgment” if the video

99 &&

evidence merely “offers some support for a governmental officer’s version of events,” “when a
video ‘quite clearly contradicts the version of the story told by [the plaintiff] . . . so that no
reasonable jury could believe it, a court should not adopt that version of the facts for purposes of
ruling on a motion for summary judgment.”” (quoting and citing Scott, 550 U.S. at 378, 380)
(alteration in original)). Although the video evidence reflects that Deas’ use of force intensified
in the brief struggle that followed plaintiff’s attempted headbutt, the video also reflects, and

plaintiff acknowledges, see Compl. [D.E. 1] at 6, other officers immediately intervened between

Deas and plaintiff during that struggle. Accordingly, the fourth Whitley factor also favors Deas.
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Although it is not a dispositive factor, plaintiff’s lack of significant injury, as reflected both
in the medical screening report, Defs.” App. [D.E. 38'-5] at 20 (stating “no injury noted at this
time.”), and in plaintiff’s complaint, Compl. [D.E. 1] at 7-8 (leaving blank the section of the
complaint entitled “what was your injury,” and elsewhere vaguely asserting that Deas’ actions
caused plaintiff unspecified “pain, suffering, physical injury, and emotional distress™), also weighs
in favor of a finding that the force was not excessive. See Wilkins, 559 U.S. at 37 (“[T]he extent
of injury suffered by the inmate is one factor that may suggest ‘whether the use of force could
plausibly have been thought necessary’ in a particular situation.” (citations omitted)).

After reviewing the record under the Whitley factors, and in the light most favorable to
plaintiff, see Scott, 550 U.S. at 380, the court finds that, on the balance, plaintiff fails to satisfy the
subjective component of an excessive-force claim because no reasonable jury would find that Deas
acted maliciously and for the very purpose of causing harm. See Wilkins, 559 U.S. at 37,
Hudson, 503 U.S. at 8; Whitley, 475 U.S. at 321; Iko, 535 F.3d at 239; cf. Brooks, 924 F.3d at 114
(holding a genuine dispute of material fact precluded summary judgment where an officer used
pepper spray on a plaintiff who was no longer resisting and was then laying on the ground). Thus,
because no genuine issue of material fact exists, Deas is entitled to summary judgment. See
Anderson, 477 U.S. at 249,

Alternatively, as a government official, Deas is entitled to qualified immunity from civil
damages so iong as his “conduct does not violate clearly established statutory or constitutional

rights of which a reasonable person would have known.” Harlow v. Fitzgerald, 457 U.S. 800,

818 (1982). In other words, a defendant is entitled to qualified immunity when (1) the plaintiff

has not demonstrated a violation of a constitutional right, or (2) the court concludes that the right

10
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at issue was not clearly established at the time of the official’s alleged misconduct. See Pearson
v. Callahan, 555 U.S. 223, 236 (2009). A Government official’s conduct violates clearly
established law when, at the time of the challenged conduct, the contours of a right are sufficiently
clear that every reasonable official would have understood that what he is doing violates that right.”

Ashcroft v. al-Kidd, 563 U.S. 731, 741 (2011) (alterations and quotations omitted).

Here, the court finds that Deas’ use of hands-on physical force in this instance was an
objectively reasonable response to plaintiff’s aggressive actions such th;1t a reasonable officer in
Deas’ position would not have recognized that his actions violated plaintiff’s Eighth Amendment
rights. See id. at 743 (“When properly applied, [qualified immunity] protects ‘all but the plainly

999

incompetent or those who knowingly violate the law.”” (citation omitted)); see also Malley v.
Briggs, 475 U.S. 335, 341 (1986) (“Under the Harlow standard . . . an allegation of malice is not
sufficient to defeat immunity if the defendant acted in an objectively reasonable manner. The
Harlow standard is specifically designed to ‘avoid excessive disruption of government and permit
the resolution of many insubstantial claims on summary judgment . . ..””). Thus, Deas likewise
is entitled to a finding of qualified immunity.
Conclusion:
For the reasons discussed above, the court: DENIES plaintiff’s motion for appointment of

counsel [D.E. 51]; GRANTS defendant’s motion for summary judgment [D.E. 35]; DISMISSES

the complaint [D.E. 1]; and DIRECTS the clerk to close the case.

RICHARD E. MYERS IT
United States District Judge

s 2675
SO ORDERED, this day of August 2020.

11
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FILED: December 28, 2023

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-7345
(5:18-ct-03113-M)

QUENTIN FREEMAN

Plaintiff - Appellant
V.
DANIEL DEAS

Defendant - Appellee

ORDER

The court denies the petition for rehearing and rehearing en banc. No judge
requested a poll under Fed. R. App. P. 35 on the petition for rehearing en banc.
Entered at the direction of the panel: Judge Agee, Judge Rushing, and Judge
Benjamin.
For the Court

/s/ Nwamaka Anowi, Clerk
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North Carohna Department of Pubhe Safety

Prlsons

Roy Cooper, Governor I o . ‘
Erik A: Hooks, Secretary A ’ : ) Kenneth E. Lassiter, Director

'Step One Umt Resnonse

Regardmg Grlevance No.: 4875- 2017—NPODE06605
Received: 12/04/2017

Inmate: FREEMAN, QUENTIN D - 1398952 . .

Location: 4875-MAURY CI - NPODE005

- Iri response to your grievance #06605, the 1n01dent referred to in your grlevance is currently under -
. ‘1nvest1gatlon All actions deemed necessary will be taken at the conclusion of said investigation. Your

grlevance is con51dered to be resolved at this Ievel

'12/042017 " BURGESS, ROBERT N

Dare o B o ‘ : h . $laffl?leetroﬁic Signature
- (A)_'.‘Agree with grievaiac'e“response_ o (B); Appeal to Stcp Two (24—‘hour timit)
Date E : - . » . .It:1mqle .Stignalure‘:
i . R B ' 7 -_Wizneas Signatate (optional)r
ce: CTS

OFFICE LOCATION:
- 2568 MOORE ROUSE RD
HOUKERTON, NC 28538-7276
Telephone: (252)747-1400
Fax: (252)747-5807

'MAILING ADDRESS:
PO BOX 506
MAURY, NC 28554-0506

WWW.NCDPS.GOV
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E%“Wm North Carolina Department of Public Safety

Prisons

Roy Cooper, Governor
Erik A. Hooks, Secrctary

Kenneth E. Lassiter, Dircclor

Regarding Grievance No.: 4875-2017-NPODE06605
Received: 12/04/2017

Inmate: FREEMAN, QUENTIN I - 1398952
f.ocation: 4875-MAURY CI - NPODE00S

Step 1 response is appropriate. No further action is necded at this time.

12/17/2017 COLEY, CAROLEEN
Date Staff Electronic Signature

(A) Agree wilh grievance rcsponsc (B) \

__"_ Appeal to Sceretary, DPS (24-hour limit)

e =
uwie e Jignagire

Daie

Wimess Signature(optional)

cc: CTS

MAILING ADDRESS:
PO BOX 506
MAURY, NC 28554-0506

252)747-1400
ax: (252)747-5807

WWW NCDPS.GOV
Emploper/Affirmotive Action Employer

An Equal Oppor

Case 5:18-ct-03113-M Document 1-2 Filed 05/18/18
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North Carolina Department of Public Safety
Division of Adult Correction

State of North Carolina Inmate Grievance Resolution Board Members
Roy Cooper PO BOX 506, MAURY, NC 28554-0506 H. Gerald Beaver, Esq.
Governor Robert E. Campbell, Esg.

James D. Foster, Esq.
Kimberly D. Grande ‘ Jonathan D. Franklin
Executive Director - Kenneth Raymond

Step Three - Administrative Remedy Response

Inmate: FREEMAN, QUENTIN D GRB Grievance No: 06394
Inmate #: 1398952 Unit Grievance No: 4875-2017-NPODE-06605

Location: 4875-MAURY CI - NPODE005 Date Received: 12/20/2017

Grievance Examiner: Findings and Disposition Order

Quentin Freeman filed this grievance on 11/30/17 at Maury Correctional Institution. He stated
that he was treated unfair when staff used unnecessary force against him and verbally assaulted
him. ' ,

This examiner has carefully reviewed the grievance and the response given by staff in the
DC-410A response. From this review, it appears that staff has adequately addressed this
inmate's grievance concerns. I adopt the facts found by the staff investigator.

On this record, it appears that proper action has been taken by staff to resolve this inmate's
grievance concerns. Therefore, this grievance is considered resolved by DPS staff.

01/05/2018 WALLACE, ELIZABETH D
Date : Inmate Grievance Examiner Electronic Signature
cc: CTS
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DC-138B
Rev. 2/08
| STATEMENT BY WITNESS
Staff [ | Inmate [_| Other [ | Name: ,[\\)u endhs Fragmen NCDPS: (Inmate Only) /3254S 2

Position or Title of Witness: (Staff Only- Include Staff ID)

Name and OPUS Number of Accused Inmate(s):

Name of Person obtaining statement:

Date: /&7/ 4///7 ' - Time:

FOR ACCUSED INMATE USE ONLY: _ .
I request written statements be gathered in my behalf: Erfé E] No. If yes, list names: _ j(js[ ‘éé’ 7] 74/1& (:1/7’) ¢/ &/ﬂ /

_ &3
I request live witness(es) be present at my hearing: Iﬂ/é O No. Ifyes, list names: " ,é) /. lfé\/ . /7/1/ /'j)/ﬂ// Lt
)

I request physical evidence be rev1ewed yeanng I;V(s ONo [/ &/M 00 /&
es

ONo ' In(Zfe Initials é;;/:

(Note: This statement must give a factual account of the events witnessed. Of particular importance is information as to what was observed,
wiere and when it occurred, who was involved, names of other w1tnesses to the event, and if possible, any factual information relative to
possible reasons for the misconduct.)

I request staff assistance at my heanng.

0. H/ // A NIRRT LeEIAENS 5. mAS ASCANKTD
*\%ﬂx,QJ-O T AS, ASNER s s cecoflED Gack- CRovA TAS
e & Qe («—A Cl\ 00 SE) % Cegemo To el (OStdE
\4} Qz\éq(m\\v&x 2emn) T SA o e Nalmmod, CASS TS
SN ot s ade o W 9ZpraEn feart ME @acse affse
Q?@T ’Y\l 4—-;5# %\:\,@ Clo. \-\sﬂs\ﬂ\ NS C‘)«‘\\at‘&ﬁ—' ot U O C&X\ ‘rx,O, 3\3\&, CASLT
'lr =\ WAL ”&gﬂ% \X\a WIS N> LR OCs =\ S \M\kﬁj\}b WA S - |
T0AD. DEAS T AQOGoncNTO ThE CACHTS @7@%-&@; D, Dook 2
Al (b\c><« \mAwrps%/ k@ax AN e \UA\\ v A A
AN Az, Qf\,::r\m Gz % oA Yie, N \w‘«g OF e Qe s
Q;)\gAfJb ;-)A“’\%% ) \il" E=O — A= \)Jbﬁﬂ) Ne= ’Xe)\AAe-ecz;
Ve Shales % @G 8 = A%0 ds CAcs ClalReo M u&?s/‘,dmsmx,&w

7
Y Qd\eo vs ﬁoﬁﬁ off e 2= & N ué\\;:c)A 5 AS ENACSOTAC, ¥ 7 CsHMsdw

(Statement may be continued on an attached sheet.)

\

I have read the above statement and affirm that it is based on personal observation of the events described and that it is, to the best
of my knowledge. a true and accurate statement of fact.

Signature of wiméss__%" ' Date /& Zé/é(ﬂ Time :

Case 5:18-ct-03113-M' Document 1-2 Filed 05/18/18 Page 4 of 5
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DC-138B
Rev. 2/08 ’

STATEMENT BY WITNESS v
Staff (1 Inmate [ Other (] Name: Q{'E_/)L/AA 'gmm o - NCDPS: (Inmate Only) /378G 520 A

Position or Title of Witness: (Staff Only- Include Staff ID)

Name and OPUS Number of Accused Inmate(s):

Name of Person obtaining statement:

Date: /s /4// /77 - - Time:
7

FOR ACCUSED INMATE USE ONLY: ‘/
1 request written statements be gathered in my behalf: 7 Yes I No. Ifyes, list names: LJ s / /Qﬂ*/é/(f Cﬂ/() S it ?

£%3 )
I request live witness(es) be present at my hearing: Z4es O No. Ifyes, list names: . A:/ﬁ’-l? lé(/éd/zw Cases s fo
. L
£#3

1 request ph'ysical evidence be reviewed at my hearing: D/{es [0No l/[,o/w 77/{!/6( 77

I request staff assistance at my hearing: 0 Yes [ONo Inmate Initials _ / 2[;

(Note: This statement must give a factual account of the events witnessed. Of particular importance is information as t0O what was observed,

where and when it occurred, who was involved, names of other witnesses to the event, and if possible, any factual information relative to
possible reasons for the misconduct.)

<O "\\(Lcm A S\uQos of closzo A Q\AJQX\@S o \'QLCA& WA
é: oS C\(—“"" T & \‘XADGK\ — Q\\ﬁ\w §-{\\ - A Qg@—m 2 Qe
Me <2 Mw\\:c@\;w aeas AbsIe Mo Ghedoz, “Cuo. DeAs” 1S odizo o6
OF i Pelonsd bi MG olfrcevs ~— See\coss— ¥ Solewep

-\Awﬁg’; /R\.,;J\)AQDS \&k'c = ALASLE T %%a,wéfr A uU\\srék\ ToE A \/
. 2 { .

‘ S D=
GX roas —g~m\a_ TS Q—s\‘&::—’*g_)g > é:s 2dve s = *r»\k.c AT *
soteariar 3 ~Noastaat, AT . See Naoz o' €

. 73<_ Do TR T?z\) ~— VR=AC Ao~
?\Q\EQR AL (NS e g«v\\ @QS\Q-A%TA ﬂ-,.& A %_\_;-eQ,»StL ‘:«Aré |

uc\km-»‘f s D= &S

l&igA\A}\ D H'\.M

(Statement may be continued on an attached sheet.)

I have read the above statement and affirm that it is based on personal observatlon of the events described and that it is, to the best
of my knowledge. a true and accurate statement of fact.

Signature of witness _ Date Time

Case 5:18-ct-03113-M Document 1-2 Filed 05/18/18 Page 5 of 5
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