SEPARATEBOUND VOLUMES
PLESAST FIND THIS PETITI\ON'S FILED APPENDITES IN WHICH | w.As CORCED TO MAKE
OUT TOBESEPARATES HOUND VOLUMES WIITHSTAPLES OR A HOLE PUNCHUER AND STRINGS
FAOM INMATE LAUNDRY BAGS OR BHED SHEETS WHILE \N THE CART ANDQUSTODY OF
THE PEFENDANTS - ASSPONDENTS WHD DID NOT PROVIDE ME WITH YARN, ADP € AND
OTHERSUPPLIGS THAT WAS NCEDHED TO SECURS THE DOCLUMENTS WITHIN € Ac W
RPPEMDIX WHILH SERVES AS.EVIDENCE INTHISCASES . THISPETITION'S APPENDIX A-
CONTAINS A TABLE OFE CONTENT THAT PRONIDESS A DESCLRIPTIONDE SACH DOLUMENT
ONSAID PAGESS j A LLLEGITINATE GENSRAL DOLKET SHEET WITH RELEVANT DOCLKET
ENTRIES INTHE 2ND QIRAUIT PROLSEDINGS § THE ZRP CLIRAUIT ILLEGLHT I M ATE ORDERS
SOUGHYT TO BEREVIEWED AND RELESVANT PORTIONS DE THE PLSADINGS, CARARSS,) FIND~
INGS OROPINIONS ] AND OTHER PARTS OF THE 2ND QIRQULT RQECORD FDR'\‘H\S SECTION
\ARDCLIWIL RIGRTS CASE YO WHIGH | WISRTO DIRECT THE PART\QULAKR ATTESNTIONOG
THIS COURT ANDOTHER PARTIES. THISPETITION'S APPENDIR B VOLUME | — CONTAINS A
TABLEOE CONTENTTHAY PROVIDES A PESCLRIPTION OF ALK DOCLUMENT ON SAID PREES
ATLLES\ T IMATE CIWWILDOCLKEGTSHESCTWITH RCLEVANT DOCKET ENTRIES \N TH&EU.S
DISTRICT COURTS FORTHE NORTHERN DISTRICT OF NEW YORK PROCIEDINGS FORTHIS
SCTTION |93 CIVIL RIGHTS CASE j THE NORTHERN DISTRICT COURTS’ ILLEG\TIMATE
ORDERS AND QUPKEMINT SQUGHT TO BT REVIEWED AND RELEVANT PORTIONS 0FTHE
PLEADINGS; CHARGE; FINDINGS ORDPINIONS ; AND OTHER PARTS DF THE NORTHERN
DISTRICT COURTS’ RECOAD TO WHICH | WISHTO DIREST THEPARTICULAR ATTENTIdN
OF THIS COURT AND OTHER PARTIES, THIS PeTiTIDIN'S APPENDIX R VOLUME 2 —
CONTAINS A TABLEDFCONTENT THAT PROVIDES A DESCRIPTIONOF CACH DOCUMENT
ON SAID PAGES ; RSLEVANT PORTIONS OF THE NORTHERANDISTRICT COURTS PLESABINGS,
CHARGE, FINDINGS OR DPINIONS ; AND OTHER PARTS OF THE RELORD FORTHIS SEXTYVION
1923 C\VIL RIGHTS CASETO WHICH | WISH TO DIRSCT THE PARTICUCAR ATTENTIONOT
THIS COURT AND DTHER PARTIES ., THIS PETITIOR'S APPENDIX @ VOLUME 3 ~ CONTAINS
A TABLE OF CONTENT THAT PROVIDES A DESCRAPTION OF GATH DOLLUMENT ON SATD PAGSS
5> RELEVARNT PORTIONS OF THE N O RTHERN DI STRICT COURTS PLEGADING S CLHARLS, F\Nb,
INGS O OPINIONS ; ANDOTHER PARTS OF THE RECLORD FORTHIS SeaY\ON 1993 QWL L
RIGHTS CASE TO WHIGH | WISHTO DIREST THE PARTICULARK A‘TTQN‘T\BN 0T THIS COURT
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AND OTHERPARTIES. THIS PETITION'S APPEGNDIA L ~ CONTAINS A TABLE 0F CONTENT
THAT PROVIDES A DESCRIPTIONDOCGCACH DORUMENT DNISAIDPAGES | THE §ENERAL
DOLKET SHEEST WITH RGLTVANT DOLKETENTRIES IN THG NP LIReUVT PROCIEDINGS
COR Y CeDERAL HABGAS CORPUS APPEAL CLASY ‘, TRE 28NP CiecultT \LLEQiY YMATE
DRADER SOUGHT TO BC AQVIGW ED AND RELEVANT PO RTIODNS OF THEPLEADINGS,
CHARGE,; FINDINGS ORDOPINIDNS | AND DTHER PARTS OE TRG RGUDORD TO WHICH |
WISH TO DIREST THE PARTICULAR ATTENTION OF THIS QOURT AND OTRER PARTIGS,
APPENDIX ¢ HAS A COPYDE MY LOVER LETTERS, NOTIQE DE APPES AL ; MDTIDINTD
APPEAL AS A POORPERSON, A ACGKNOWLEDEMENT NOTIFICATION LETYSR FROM
THE 2D CLIRLUINT DATED {1616, AND THE ILLEGITIMATE ORDE A OC THS 2.ND QipQU Y
INHERE THEY RAD STICKEN MY MOTION EORA CSRTIFIGATE DE APPCALABLLYTY
FROM THCS POLKET DN OQARUARY 27, 70Z0 WHICH WAS THE DAY BEFORS THEY HAD
PISMISSED MY APPERALDON JANUARY 2% ;2070 AS A RSSULY OF THE WRHNGEU L
AGCTIONS OF TRE DECENDANTS - RESPONDENTS AS DESCLRAIBED INTHIS QARG .| DO NOT
HAVE ACDOPYOE MY MOTION FORACERTICICATE OF APPERALRBLILITY, A QOPYDIETHE
ORDER PISMISSING MY APPESAL ON 1 [22) 20 OR A ADPY DETHE MANDATE THAT THELNP
CIRCUIT RAD QLAIMED TO HAVE ISSUEdON 2]1g| 20, 59, | WAS NOTABLE TO PLAK
SUCH MATERIALS WITHINTHRE APPSNDIX , THIS PeTITION'S APPENDIX D~ CONTANN
A TABLE OF CONTENT THAYT PROVIDES A DESCRIPTIODN D €SACLH DOLUMGN YT BN
SAID PAGES 3 THE GENESRAL DOLKET SHEET WITH RELSVANT DOCRSTENTRIGS |
IN THE U.S DISTRICT COUATS DF THE WESTESRN DISTRICLT OF NGW Y ORK PROQESDINGS
EORNY CEDESRAL HARSAS CLORPUS CASE J AND THE WESTESRNDISTRIGT COURTS’
ILLEGITIMATSE ORDE RS AND IUDEMENT SOUGKT TO BE RENISWED (N THYS TOVURT,
{ PO NROY HAVE A QOPY OF MY PETITIONFOR A WRITOF HABZAS QORPUS, A QLOPY OF NWY
MNOTION CORLEAVE TO PROCEED 1N FORMA PAUPCRIS O A QLOPYOF THE WESTERN
DISTRICT COURTS ILLEGITIMATS ORDES R ILLEGALLY DENYING MC AN ATTOSRNGY ON
1123118 ; SO, | WAS NOT ARBLE TO PLALS SUGH MATERIALS WITH IN THTAP PEGNDUA.
THISPESTITION’S APPENDIR € ~.CONTAINS A TABLE OF LONTENT THAT PROVIDES A
PESCRIPTION OF THE DODLIMINT ON SAID PAES Y AND THE NYS LOURT OF APPGALS
ORDER SOUGHT TORE RENCIWWED FOR My LRAMINAL QASE COR TRS STIE IABLS
ROMILIDE OF MR FREDSRICK ASILESY JUNIDR . | DD NOT HANG A COPY OF MY MOTIO N
cOR LEANE TO APPSAL ARND T APPEAL, DR A COPY O MY MOTION Eo R LEANE TO
PROCEED \N CORMA PAVPERIS ) SO;1 WAS NOTABLS TD PLACE SUCLH MATERIALS
WATHIN THE APPENDIX « TRHISPETITION'S APPENDIX & = QONTAINS A TABLS OF
CONTENT THAT PROVIDES A DETSARIPTIDN OF THE DOAUMENTS ON SAID PARES | AND
TAC NYS APPELLATE DIVISIONHY TR BEARTMENT ILLEGITI MATE ORDERS SOUGWT
To B8 RN IEWED CORMY CRIMINALCASE FORTHEAISTIFIARBLE HOM{LIpE BE
MAFREDERICK A-HELSEY QUNIDR 1 DO NOT HAVE AQOPY OF MY MOT vON
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FOR A CERTIFICATES QRANTING LEAVE TO APPEAL PURSUANT TO CPLE YHOWS5, A
CLOPY DEMY MOTION FORRECARZUMENT DEMY MUTION EDR A Q%?‘T\E"Q"“;%‘AMNT-
ING LEANE TO APPEAL ; A COPY DE MY MOTION TOAPPGAL RS OF RVGRT, AQOPY o€
MY PIDTIDN EORREARGUMENT DF MY MDITIBN IO APPEALAS IF RIgHT; OR A
COPY DF MY MOTIONFORLSAVE TO P ROCEEH INTORMA PAUPERIS,) SO; | WAS NOT
ABLETO PLACE SUCH MATSRIALS WITHIN THE APPRNDIX  THIS PETITION'S
APPENDIX § ~ CONTAINS A TABLE OF CLONTENT THAT PROVIDESS A DESCRIPTION
OF THE DOQUMGNT ON SAID PAGQS y AND THE NYS QRIT AUNTY SUPREMS
COURT ILLEQITIMATGS ORDER SOUGHT TO &% RENIGW FOR MY QRIMINA LRSS
FORTRHE OUSTIFIABLE HOMILL DT OF MR FREDPSRCK A-GRLSTY QUNIDR. . § DT NOYT
HAVE A GOPY DE MY YWD (10 MOTION, SO; | WAS NOT ABLE 76 PLAQLE SUGHK
POCOMEANT WITHIN THE APPENDIX. RECLORDS FROSM THS NYSGRIE LOUNTY
SUPREM G LD URT PROCTEDINGS NAS RGN LABELSD AS EXHIBITS A— Q IN
SUPPORT OC MY MOTIONS FILED 1N My CAIMINALC AND ANV CASES . tUAD
PLACKD A COPY D MY EXABITS A—F WITRIN MY APPGNDIX & NoLumeg 2. .
PLESASENOTETHAT THS OMISSIODN DE PARYT 0F SACTH RSTOAD FROM TR PLTITIONS
APPENDILES DOES NOTPRECLUDE MG CAOM REWYINGONTRHRE RGAUORD FOR QRUW
CASE SINGE MY LASS RECORDS 1S AVAILABLITD THIS QOURYT AS NEDSD N
THIS CASS OF GRCAT SLEMENTS AND MAGNITUBE ., ALSO; PLEASS NOTE THAY M
FORQED TO RELYON THCT RECORD FORCACLH DE MY ARTICLLG TP CASES WHIGKH WAS
- MISHANDLED BY THE NEWYORK STATE APPRLLATL DINISION 3RO pePARYMT NY
Tkm ALBANY QDUNTY SOPREM L COLRYT WHO HAD SNEAGED IN ILLSEALOR
 DECEPTIVEACSTIWITIES TO bENY ME AN ATTORNEY ON DIEFERENTOCCASIONS AND REPG ATEDLY
VIOLATE MY RIGRTTO PETITION THS QOVERNMENT FOR A REDRESS OF GRIGVANCES WHILE
PARTICIPATI NG INTHES DANGEROUS,; VIGIDUS; LMMORA L AND OP PP\QSSEV%AQTGV\TLfQS

WADERWYING TRECLLAIMS SETFORTH IN THLIS CASE ., NYS DDCRS b\&gq‘,\,wﬁﬂf 4332 A ASRECN
PLACTD WITRIN MY APPENDIR B VDLUMS T BECAUSE DOLLS EMPLOYRSS HAS BSEN TAKING
ONLEAWEUL ADMINISTRATING ACTIONS TO WRODNGEVLLY LONFING ME AND OTHER INMATES TO
A CELL, DENELOP OUR MISBE AAYI0R RECORDS THRBUGH € RAUDULENT REHAV (D& AND SUBISCT
USTOUNLAWEUC DISLPLINARY REARINGS \N QASES UNSUPPORTED BY SUBSTANTLIAL
EVIDENCE AND INVOLVING FALSE ALLEGATIONS OF INMATE MISBERANLOR, P ROCEDURA L AND
CONSTITUTIONAL VIO LATIONS, BIAS AND UNFAIR HEARING OFFICERS ; MISINTERPRETATIONS

oE RULES AND REGULATIONS, CRUEL AND UNUSUA L PUNISHMERNT, UMNRSASONABR LE ORUNOUST(~

CLA® LE DELAYS, AND UNLAWEDL AGENTY ACTIONST; FINDINGS ARD CONALUS{ONS FOoUND T
BC CONDONED BY THE STATE OF NEWYORKALBANY QOUNTY SUPREMIAPLVAT) APPELLATLE

 PIVISION 2ADPEPARTMENT AND DTRE R LOWERAOURT S IN OUR ARTICLE TR OROTHER QNIL

QASTS. ON ANOTHER NOTE, YOUGUYS WILL BEIND THAT THC SOVERNMeNT 'S QYBER PUNK

emPLoYeces HAD APPLIED SLLENCCS AND USSD ADVANCE) TEAWNDLDGY TO CAUSE A
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SMALC AMOUNT DEF DBGUMENTS TO BECDPIED INUORRETTLY BY CAW LIRBRARY OFFICSRS

ONR DIFECRENT DACLASIONS, | QOULD NOT CLORRETT SOME 0<=>TH€ WOPYING CSRRDRS REQLAVSE

I Do NOT HAYE AQCESS TOTHE ORIGI\NAL COPIES WHITH WAS SURM\TTE D TO DIEFGRENT
LODURTS DR AsaNQ\es,‘ri—\e TM P ROPER LY LOPISD DOQUMENTS SQRNGS ASSVIDENCS WUTRIN
MY APPSNDICES, THEIMPRDPERLY LOPIED DOCUMENTS CONTAINS ONG ORMORE OF THE
CCLLOWING PROBLEMS I MISSING WORDS DA LETTERS NGAR THE MARSINS | THE
TEXT WAS UNCOPIED DR CPHPIED LIGATLY 7 THE TEXT WAS CDPISD SCRAMBLEDLY DRTY

)
APPEA R LIRS LTS QUST FADING OUTY y IR DOQUMENT APPESARS AS A CRDD K&Y QQP}/; O R

THE DOCUMESNT APPSARS AS A INCOMPLETE ,EAULTY ORTLAWED LOPY. RESWOE TRE ITHER

DOAUMENTS WITHIA SOME BE MY APPENDICES RAS PAGES WHERE THRE TEXT IS EADED DR
¥ .

EADING DUT \NSOME ARSAS BRECAVSE | WAS FORCED YO QOPY RCALLY 5D DOTLUMENTE THATYT

HAS ALOTOE WEAR AND TEAREROM THE MISHANDLING OF MY PSREONAL PROPEATY BY
CORRELTIONALSTACE DR TRTUNSUITARIE STORAGE CONDVTIONS WITHIN THE PRISONS ,
) THT GONERNMENT'S CYBERPUNKEMPLOYSES HAD RLSO CAUSED ME TO0 NUMBER A FEW PAGSS
TRESAME NUMBERS WITHIN A £ &W oe my APPLADICES so | WA S FORCED 7O MAKE
L CORRSTTIONS OR INNDVATING CHANGE S (—'QP\ REECRENIC ; SNIDSNTIAL AND OTRER PY ARPOSES S,
THS APPENDICE S DDES NOT QONTAIN ANY AONTENTIO N; OPPOSATION ; STRIFE y HOSTULATY
COMPLALNTS OR LONTRONEASY WITHIN THE DESCRIPTION OF SATH DOSUMENT DESIRIBE p
"IN TRE TABLS 0C CONTE NT OF CACH APPEND (X FILED IN THIS U.S SUP-R%MG COURT BY
CTHE PETITIONSER - PLAIATIEE | ALL CONTENTION HASBIE™ SSTOUT LN THIS ©XTRAORDINARY
/PETITION FOR A WRIT O0F CERTIORARL RS RCQUIRSD BY LAW, PLSASE BE€ MINDFULTRAT |
WAS NOT ABLETO PLACE CERTAIN AATATION 1N ANY OE MY APPENDICES BETAUSE OF THE
WRONGF UL ATTIONS B THE DSECNDARTS ~2CSPOINDENTS AS DESCRIBED IN THLS CASS My
APPEND IR A DBOSSHMAVE A PRLINTIUT OF THE FQDé&AL ARULSS OC APPELULRAT ¢ PRUCSH—
URE: RULE 3R 2BU,S.C.A ArNDd U S COURTOE APPEACS ZN D L\ R CULITRULESI G, 280.5.C.A
DMILEH ARZES SSTATUTORY LAWS TRAT WE RS MYADRS TORTRHRE ZNOD CIRALULNT TO
APPO\RT MEDIATORS AND SETUP APPEAL AND|ODR ARAMPE LDNEECRENISS N
AASES CIKSTHISONG TO EXPILOLT THCS POSSIBILITYDE SEYTLEMGNTYT , NARARKIW
THE (SSUES AND DISCUSS MATTERS THAT WILL SXPEDITE THE DISPISITION
DE TREAPPSAL. APPENDIX A ALSD HAS A PRINTOUT OF THE TEDERALRVLESOE
APPELLATC PROISDHU RS RULE 25,28V.SL A WHICHLOVERE ILING AND SQRVILC
PEQUIREMEN TS EORTHIS CASE ON APPEAL . APPERPIX A ALSS HAS A PRINTOUT
o YTHE CODEOE SUD\SIR LoanDdDUeT QANON ) ;3 ANY N RECLATION Yo TS QASE]

WHE RE LOWER CODURT QUDGES HAS REFUSED TO STICK TO THEC LODE DFIUDICIAL ConNDUST
ARND DEFENDANTS - RESPONDEN TS HAS REF USED TO ALLOW ME& AND O THERINMATES TO
ACCESS A WIDE RANGE 0€ INFORMATIONRELATING TO THE LODQ 0 QUDICIAL LONDYCT
ON THE LAW LB RALY CLOMPUTERS AT ATTICA QDRRECTIONAL EACLITY, LASTLY, You
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¢ IROF L



Case 22-3095, Document 170, 07/06/2023, 3538061, Page1 of 1

United States Court of Appeals

FOR THE ‘
SECOND CIRCUIT

N.D.NY.
18-cv-748
Sannes, C.J.
Baxter, M.J.

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 6™ day of July, two thousand twenty-three.

Present:
Raymond J. Lohier, Jr.,
Michael H. Park,
William J. Nardini,
Circuit Judges.
Wayne Phillip Vance,
Plaintiff-Appellant,

V.

Glen Engstrom, Officer, Clinton Correctional Facility, et al., |

Defendants-Appellees,

The State of New York Department of Corrections and
Community Supervision, et al.,

Defendants.

22-3095 (L),
22-3206 (Con)

Appellant, pro se, moves for leave to proceed in forma pauperis (“IFP”), appointment of counsel,
and other relief. Upon due consideration, it is hereby ORDERED that the IFP motion is denied
as unnecessary. See Fed. R. App. P. 24(a)(3). However, it is further ORDERED that the
remaining motions are DENIED and the appeal is DISMISSED because it “lacks an arguable basis
either in law or in fact.” Neitzke v. Williams, 490 U.S. 319, 325 (1989); see 28 U.S.C. § 1915(e).

FOR THE COURT:

Catherine O’Hagan Wolfe, Clerk of Court
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UNITED STATES COURT OF APPEALS
FOR THE
SECOND CIRCUIT

At a Stated Term of the United States Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on
the 27% day of July, two thousand twenty-three,

Present: Raymond J. Lohier, Jr.,
Michael H. Park,
William J. Nardini,

Circuit Judges,
Wayne Phillip Vance, ORDER
Docket No. 22-3095 (L),
Plaintiff - Appellant, C 22-3206 (Con)

V.

Glen Engstrom, Officer, Clinton Correctional Facility,
Ambrose Waldron, Officer, Clinton Correctional
Facility, Chad Rowe, Officer, Clinton Correctional
Facility, Travis Baxter, Officer, Clinton Correctional
Facility, J. Rief, Officer, Clinton Correctional Facility, S.
Barcomb, Officer, Clinton Correctional Facility, J.
Russell, Officer, Upstate Correctional Facility, C. Cox,
Officer, Upstate Correctional Facility, J. Rufa, Officer,
Upstate Correctional Facility,

Defendants - Appellees,

The State of New York Department of Corrections and
Community Supervision, Anthony J. Annucci,
Commissioner of the Department of Corrections and
Community Supervision, Karen Bellamy, Director,
Inmate Grievance Program for DOCCS, Donald
Venettozzi, Director, Special Housing and Disciplinary
Program, DOCCS, A. Rodriguez, Director, Special
Housing and Disciplinary Program, DOCCS, Mr.
Weishaupt, Special Investigator, DOCCS, Richard
Adams, Medical Doctor, Clinton Correctional Facility,
Dragos Macelaru, Orthopedic Doctor, Clinton
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Correctional Facility, Catherine Calley, Medical
Provider, Clinton Correctional Facility, G. Waterson,
Registered Nurse, Upstate Correctional Facility, Vijay
Kuman Mandalaywala, MD, Upstate Correctional
Facility, Michael Kirkpatrick, Superintendent, Clinton
Correctional Facility, Donald Uhler, Superintendent,
Upstate Correctional Facility, Mrs. M. Liberty, Hearing
Officer, Upstate Correctional Facility, Mr. S. Bullis,
Hearing Officer, Clinton Correctional Facility, The State
of New York Albany County Supreme Court, Gerald W.
Connolly, Judge, Albany County Courthouse, The State
of New York Appellate Division Fourth Department,
Gerald J. Whalen, Judge, Appellate Division 4th
Department, Francis E. Cafarell, Chief Clerk, The
Appellate Division, Fourth Department, The State of
New York Court of Appeals, Rowan D. Wilson,
Associate Judge, Court of Appeals,

Defendants.

Appellant Wayne Phillip Vance filed a motion for reconsideration and the panel that
determined the motion has considered the request. :

IT IS HEREBY ORDERED, that the motion is denied.

For The Court:

Catherine O'Hagan Wolfe,
Clerk of Court
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

WAYNE PHILLIP VANCE,

_ Plaintiff,

9:18-cv-748 (BKS/ATB)
GLEN ENGSTROM, et al.,

Defendants. -

Appearances:

Plaintiff pro se:

Wayne Phillip Vance
12-B-3682

Attica Correctional Facility
Box 149 :
Attica, NY 14011

For Defendants:

Letitia James

Attorney General of the State of New York
Shannan Collier Krasnokutski

Assistant Attorney General

The Capitol

Albany, NY 12224 .

Hon. Brenda K. Sannes, Chief United States District Judge:
MEMORANDUM-DECISION AND ORDER
L INTRODUCTION
Plaintiff Wayne Phillip Vance, currently an inmate at Attica Correctional Facility,
brought this action under 42 U.S.C. § 1983 agaiﬁst the Nev\} York State Department of
Corrections and Community Supervision (“DOCCS”) and several of its employees. (Dkt. No. 1).

On August 4, 2022, after Plaintiff refused to be transported from Attica to a facility nearer
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Syracuse, New York for the trial scheduled to begin on August 1, 2022, the Court issued an
Order to Show Cause directing Plaintiff to set forth “why this case should not be dismissed for
failure to prosecute and/or failure to comply with court orders.” (Dkt. No. 279, at 9). Plaintiff
responded to the Court’s order, (Dkt. No. 281), and has submitted a number of other letters to the
Court, (see Dkt. Nos. 280, 283, 284, 285, 287, 288, 289, 290, 291, 292, 293, 295, 296, 297, 298,
300, 361, 302, 304, 305, 306, 307, 308, 311). Defendants responded to Plaintift’s sﬁbmission,
arguing that Plaintiff’s “extensive history of disregard for Court orders, including his most recent
failure to appear for trial, supports dismissal of his case.” (Dkt. No. 282, at 2; see also Dkt. No.
277 (Defendants’ request for dismissal with prejudice)). At the Court’s direction, Defendants
also submitted an evidentiary response to Plaintiff’s claim that he was prevented from bringing
his property. (Dkt. No. 294). For the following reasons, the Court grants Defendants’ motion and
dismisses this action under Rule 41(b) of the Federal Rules of Civil Procedure for failure to
prosecute and failure to comply with Court orders.

IL. BACKGROUND

As the Court noted in its order to show cause, Plaintiff’s “refusal to leave his facility for
trial on July 28, 2022, follows a history of failing to follow court orders and disruptive conduct.”
(Dkt. No. 279, at 2). This history includes refusing to be deposed until after Defendants filed a
motion to dismiss for failure to prosecute; failing to comply with the Court’s orders, including an
order directing him to provide a proffer of the testimony expected from his trial witnesses;
refusing to follow the Court’s orders to stop his argumentative and disruptiye discourse during
court telephone conferences; and repeatedly disparaging this Court and its authority. Plaintiff has
been warned multiple times that failure to follow the Court’s orders and any further “disruptive
conduct” could lead to contempt sanctions, including the dismissal of his case. (See, e.g., Dkt.

No. 148 (Warning on December 28, 2020); Dkt. No. 196 (warning on December 9, 2021); Text
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Minute Entry dated 1/27/22; Text Minute Entry dated 7/26/22). The Court presumes familiarity
for purposes of this decision with the history of this case, as set forth in the order to show cause,
which is incorporated by reference. (Dkt. No. 279, at 2-8).

A. ' Plaintiff’s Refusal to Be Transported for Trial

Trial on Plaintiff’s two remaining excessive force claims was set to begin on August 1,
2022. DOCCS Directive 4919 governs “Transportation for Court Appearances.” (Dkt. No. 294-
3). Directive 4919 specifies that an inmate being transported for a court appearance “will be
allowed to take only one court bag of personal property.” (/d. at 3). The directive further
specifies which items are “required” or “allowed” within the inmate’s “one bag limit.” (/d. at 4). '
The court bags “used for this purpose measure roughly 397°x23”.” (Dkt. No. 294-2, { 5). The
inmate’s property which is not transported for the court appearance “shall be packed and stored
in accordance with Directive #4934, ‘Inmate Property — Temporary Storage of Personal
Belongings.”” (Dkt. No. 294-3, at 4; see also Dkt. No. 294-5 (Directive 4934 dated August 17,
2022)).! Directive 4919 requires the completion of a Form 4919C, which contains a provision
memorializing an inmate’s decision not to take legal papers. (Dkt. No. 294-3, at 3, 9). Directive
4919 states that “[i]f the inmate declines to take legal work, the draft/area sergeant will questioﬁ
the inmate and complete” the portion of the form stating the reasons why the inmate chose not to
take legal papers. (Id.).

Defendants have submitted sworn declarations from Attica Correction Officer B.
Christian and Sergeant T. Wilson providing the following information. (Dkt. Nos. 277, 294-1,

294-2). On July 28, 2022, CO Christian instructed Plaintiff to leave his cell so that he could be

! The Court does not rely on the version of Directive 4934 provided by Defendants, as its effective date post-dates the
events at issue.
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transported from Attica to a facility closer to Sﬁacuse for trial. (Dkt. No. 277, § 2; Dkt. No. 294-
1, 99 2-3). CO Christian let the inmates who had upcoming travel out of their cells, after which
Plaintiff “came to the frént gate without any packed bags” and stated that he “was not leaving
without his stuff.” (Dkt. No. 294-1, § 3). CO Christian was “advised that [Plaintiff] had refused
to pack his bags the day before although he had received instruction to do so.” (/d.  4). Plaintiff
refused to “comply with the direction providéd to him about preparing for the trip,” and he
refused to sign a form documenting his refusal to attend court. (/d. § 6; see also Dkt. No. 276
(refusal to attend court form signed by CO Christian stating that Plaintiff refused to sign)). The
next day, July 29, 2022, Plaintiff stopped Sergeant Wilson to “speak to [him] regarding an
upcoming court trip.” (Dkt. No. 294-2, § 2). Plaintiff showed Sergeant Wilson “approximately
20-30 packages he had stacked on the rear shelf of his cell, each of which was approximately
67x6”x8” in size.” (Id. Y 3). Each package had a “hand-drawn evidence label upon it”; Sergeant
Wilson noticed that one of the items was a “hot pot.” (/d.).

In his letters to the Court Plaintiff has accused “the Defendaﬁts” of preventing him from
coming to court. In a letter dated July 28, 2022, Plaintiff requested that the trial be rescheduled or
adjourned “because the Defendants had used different tactics to prevent [him] from appearing in
court for the scheduled trial proceedings.” (Dkt. No. 280, at 1). According to Plaintiff, “A-Block
area officers” at Attica “refused to provide [him] with enough ‘draft bags to prevent [him] from
packing [his] legal materials, exhibits and other personal property.” (Id.). Plaintiff asserts that he
was “able to show” the officers “the necessary legal papers” but that the officers “still went
through with their ill-plans.” (Id.; see also Dkt. No. 283, at 1 (similar letter dated August 1, 2022
in which Plaintiff again asserts that Defendants have used “different tactics” to prevent him from

appearing at trial and that he “did not refuse to pack up or refuse to go to court”)). In Plaintiff’s
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response to the Court’s order to show cause, he similarly asserts that he is “under the care,
custody and control of the Defendants who had used different tactics to prevent [him] from
appearing in court” and that he “cannot be held[] accountable for their actions.” (Dkt. No. 281, at
1). Plaintiff seeks a “judgement by default or necessity . . . for the relief demanded in [his]
supplemental complaint™ and argues that this case “muét be assign[ed] to a new judge so that he
or she will be able to carry out the special functions for the entering of a judgement by default or
necessity” which is “lbng overdue.” (Id.).

With his response, Plaintiff provides a list of over fifty separately numbered “exhibits”
which he contends are “adnﬁssible evidence” that he was not permitted to pack. (Dkt. No. 281-1,
at 1-2). While a few of these items may conceivably be related to the trial, (see, e.g., id. at 2
(“Exhibit #113 a pro se litigation guidelines litigation packet”)), the vast majority of the exhibits
Plaintiff has listed have no discernible relevance to the two excessive force claims remaining for
trial. To list just a few examples, Plaintiff contends he was prevented from packing up the
following exhibits or legal material: Norelco clippers; his hot pot; “an electrical extension cord
of the Plaintiff”; a Walkman; a fan; magazines from the lib;ary; “6 dupont regfstry magazines”;
“catalogs of approved vendors”; various articles of clothing including *“(3) pairs of boxers”;
Plaintiff’s “blood stained undershort”; persdnal mail; dentures; “incorrect, illegal or fraudulent
legal materials”; the “illegitimate civil docket sheet for this case™; and various unidentified
letters and photographs. (Id. at 1-2).

In a later submission, on September 6, 2022, Plaintiff attachéd an affidavit purportedly
signed by seven inmate witnesses who witnessed Attica officials “use different tactics” to
prevent Plaintiff from packing his legal materials, and a copy of an inmate grievance Plaintiff

submitted regarding the issue. (Dkt. No. 288, at 9—12). That submission includes copies of letters



Case 9:18-cv-00748-BKS-ATB Document 312 Filed 11/15/22 Page 6 of 18

| -

addressed to the “Inmates Records Staff or Attica Administrators,” and dated in August, after the
incident at issue here, requesting “1 or 2 regular size draft bags/personal property bag(s) to pack
up and produce [Plaintiff’s] legal materials, exhibits and other personal property.” (/d. at 22-26).

B. Summary of Plaintiff’s Most Recent Submissions

Since his refusal to be transported fér trial, and after the Court issued its order to show
cause, Plaintiff has submitted over twenty letters to the Court in which he continues to reject the
Court’s authority, disparage the Court’s rulings, make requests in violation of the Court’s order,
and expound on issues irrelevant to the two excessive force claims remaining for trial.?

On September 6, 2022, the Court received a 31-page submission from Plaintiff again
referencing his request for a judgment of “default or necessity”—a motion that the Court denied
on December 16, 2021. (Dkt. No. 204). On September 15, 2022, the Court received a letter from
Plaintiff containing his fourth motion seeking to recuse the undersigned and Magistrate Judge
Andrew T. Baxtér from this case. (Dkt. No. 292; see Dkt. Nps. 117, 203, 275 (denying Plaintiff’s
previous motions for recusal)). Plaintiff asserts that these recusals are necessary because the
undersigned and Magistrate Judge Baxter “have been labeled as Defendants and [are] being sued
for mishandling the case while conspiring with the other Defendants to encroach on” Plaintiff’s
rights. (Id. at 1). Plaintiff argues that the orders of the undersigned, Magistrate Judge Baxter, and .
Judge Mae A. D’Agostino are “invalid, void and unenforceable” and that these judges are
“playing foul illegal games.” (1d.). Plaintiff’s letter also references his “illegally appointed

standby trial counsel” and an “unlawful lengthy trial.” (/d.). He again asserts that assignment of

2 The Court has made it clear to Plaintiff that there are only two excessive force claims remaining for trial. (See Text
Minute Entry dated 1/27/22 (telephone conference addressing the two remaining excessive force claims that will go
to trial); Dkt. No. 252 (May 24, 2022 text order directing Plaintiff to submit a proffer of “the testimony Plaintiff
expects to elicit from each witness that would be relevant to one of the remaining claims for trial: (1) the excessive
force claim regarding the incident on 5/11/2016 and (2) the excessive force claim regarding the incident on 8/26/16”)).
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this matter to a new judge is warranted so that “judgement by default or necessity . . . for the
relief demanded in [his] supplemental complaint” can be entered. (/d. at 2). Attached to this letter
Plaintiff submits another copy of his “unresolved issues” letter and a copy of “The Plaintiff’s
Presentation Legal Packet for a Jury Trial.” (Dkt. No. 292-1). Plaintiff’s presentation is fifty-
eight pages long and primarily consists of a recitation of his grievances regarding how this case
has been handled and/or matters not related to the two excessive force claims remaining. (See,
e.g., id. at 7 (referencing his “illegal court appqinted standby trial counsel” and the Court’s
“illegal or deceptive activities”), 8 (referencing an “unlawful trial” and asserting that the Court
“does not have any authority at all to conduct this trial” and has issued “illegitimate orders™), 13
(comﬁlaining about the “deliberate sabotaging of [his] entire criminal case” and his “unlawful
imprisonment”), 20 (assérting that the Court has put Plaintiff and his friends and relatives
“through a painfully wicked or poisonous legal process to cause us to suffer”j, 39 (arguing that
the undersigned “engaged in illegal or deceptive activities by conducting a pretrial telephone
conference without any legal authority or right for such action while labeled as a Defendant”),
4647 (arguing that his trial brief and memorandum of law state the facts which entitle him to be
“released from this unlawful imprisonment for” his underlying criminal conviction), 48
(referencing “Exhibits A—T” which are relevant to Plaintiff’s “criminal case™), 55 (referencing
the “illegitimate civil docket sheet”), 58 (referencing the July 26, 2022 final pretrial conference
and stating that the undersigned “developed the telephone conference record with a lot of mumbo
juinbo nonsense in her unlawfui attempt to act like she was obeying the law™)). Plaintiff’s
presentation continually references his “supplemental complaint” and a judgment of “default or
necessity.” (E.g., id. at 7, 8-9, 15, 18, 29, 35-36, 56, 62 (“You guys as the trial jury are required

to enter a special verdict or judgement by default or necessity against the Defendants for the
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relief demanded in my supplemental complaint and motion papers for a summary judgement.”)).
It appears that Plaintiff intends this presentation as an opening statement and intendé it to include
a reading into the record of the filings in this éase, many of which he denominates as
“illegitimate.” '(See id. at 20-63; see also Dkt. No. 298, at 1, 3—4 (containing an “updated copy of
pages 47 and 48” of Plaintiff’s legal presentation)).

Plaintiff has continued to file letters that have nothing to do with the two excessive force
claims remaining for trial. (See Dkt. Nos. 295, 295-1; see also Dkt. No. 296 (duplicate of Dkt.
No. 295) (letters blaming Defendants for the NAACP’s declining to represent Plaintiff in this
matter and regarding “wrongful convictions and other problems”); Dkt. No. 298 (containing
copy of letter to the NAACP informing it of its “obligation to work with [Plaintiff]”); Dkt. Nos.
291,'293 (copies of a June 16, 2022 letter entitled “unresolved issues™)).

Plaintiff has continued to file requests that the Court acknowledge receipt of or respond
to his vaﬁoué_ submissions, in violation of the Court’s directive that he stop filing such fequests.
(See Text Minute Entry dated 7/26/22 (directing Plaintiff not to file any further “requests for
acknowledgement”); Dkt. Nos. 284, 289). Plaintiff filed other irrelevant submissions. (See, e.g.,
Dkt. Nos. 287 (submission consisting of a book page discussing the adoption of the Declaration
of Independence), 301 (letter regarding “baskefball”)).

On September 28, 2022, the Clerk’s Office of this Court received é large box from
Plaintiff which contained many items marked as exhibits. (See Dkt. Nos. 297, 299). The contents
of the box included, among other items, “one bag of bloody undershorts,” state-issued prison
clothes, a hot pot, a fan, an extension cord, clippers, “three books in terrible condition,” dentures,
a set of bed linens, and family photos. (Dkt. No. 299). In a letter accompanying these contents,

Plaintiff stated that Defendants have been “conspiring” to prevent him from packing exhibits and
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legal paperwork for trial and that he is “being forced to spend money on legal expenses and
postage fee to mail out the [box contehts] through the package room” at Attica. (Dkt. No. 297, at
1). Because the Court is not a repository for discovery materials and exhibits and/or evidence are
. not filed with the Court, the Court declined to review or accept the box for filing and ordered that
the box be returned to Plaintiff at Attica. (Dkt. No. 299). Plaiﬁtiff-’s later letters disparage that
Court Order. (See Dkt. No. 304 (complaining about the Court’s “illegitimate docket text order”
returning the property that Plaintiff sent to the Court); Dkt. No. 305 (same); Dkt. No. 308
(complaining that the Court “illegally returned” his evidence to Attica)).

Finally, Plaintiff submitted four “electronic recordings” which he asserts are “relevant to
[his] assault by staff and personal injury claims.” (Dkt. No. 302, at 1; see also Dkt. No. 303).
While three of the recordings appear to be relevant to Plaintiff’s remaining excessive force
claims—including a DVD labeled “Vance, 12B3682, 5-11-16,” a cassette tape labeled “Vance,
W, 12B3682, CHO Bullis 16-388 6/29/16,” and a DVD labeled “8/26/16, L16-459—the other
three cassette tapes appear to have no relevance.

HI. DISCUSSION

Defendants seek dismissal of this action with prejudice “as a sanction for Plaintiff’s
contempt.” (Dkt. No. 277, at 1). Defendants argue that Plaintiff “willfully made himself
unavailable for the August 1, 2022 trial date,” noting that the Court cleared its calendar for this
trial and the trial date was set after considering the availability of “nine defendants, and defense
counsel.” (Id. at 1-2). Defendants describe the lengths defense counsel and the nine defendants
took in anticipation of the August 1, 2022 trial, including arranging for childcare and readjusting
work schedules at DOCCS, which impacted “dozens of other correction officers who had to
cover [the Défendants’] shifts.” (/d. at 2). Defendants also cite to Plaintiff’s history of disruptive

conduct, “persistent disrespect of the Court on the record,” and the numerous warnings the Court
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has given Plaintiff regarding the sanction of dismissal. (I4.). In response to Plaintiff’s assertions
that Defendants provided him “insufficient draft bags” to pack his property and used different
“tactics” to prevent his appearance at trial, Defendants note that none of the nine Defendants,
who are “current and former correction officers at Clinton and Upstate Correctional Facilities,”
has “any involvement with Plaintiff’s transport from Attica Correctional Facility.” (Dkt. No. 282,
at 1). Defendants also argue that Plaintiff’s submissions fail to “acknowledge the sigﬁiﬁcant
disruptions posed to the Court and other parties by his failure to attend the trial” or indicate that
Plaintiff “agree[s] to comply with Court orders” in the future. (/d.). Finally, Defendants note that
(1) Plaintiff’s various submissions discuss “vaguely-described exhibits appear[ing] to have no
conceivable relevance to Plaintiff’s two remaining excessive force claims”; (2) Plaintiff .

~ “continues to insist upon resolving his ‘supplemental complaint’”’; and (3) Plaintiff “remains
focused on matters outside the merits of his actual remaining claims,” such as his insistence that
the case be assigned to a new judge. (Jd. at 2; see also Dkt. No. 294, at 2-3). Defendants argue
that these submissions demonstrate that, “if given another opportunity, Plaintiff will again
disregard this Court’s authority, insist on proceeding with irrelevant and previously-dismissed
claims, and decline to properly prosecute this matter in accordance with the Court’s direction.”
(Dkt. No. 294, at 3).

Under Rule 41(b) of the Federal Rules of Civil Procedure, “[i]f the plaintiff fails to
prosecute or to comply with [the Federal Rules of Civil Procedure] or a court order,” a court may
dismiss the action. Fed. R. Civ. P. 41(b); Link v. Wabash R.R. Co., 370 U.S. 626, 629-30 (1962);
see also N.ND.N.Y. L.R. 41.2(a) (“Whenever it appears that the plaintiff has failed to prosecute an
action or proceeding diligently, the assigned judge may order it dismissed.””). When determining

whether dismissal under Rule 41(b) is appropriate, courts consider whether:

10
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(1) the plaintiff’s failure to prosecute caused a delay of significant

duration; (2) plaintiff was given notice that further delay would

result in dismissal; (3) defendant was likely to be prejudiced by

further delay; (4) the need to alleviate court calendar congestion was

carefully balanced against plaintiff’s right to an opportunity for a

day in court; and (5) the trial court adequately assessed the efficacy

of lesser sanctions. '
U.S. ex rel. Drake v. Norden Sys., Inc., 375 F.3d 248, 254 (2d Cir. 2004) (citations omitted).
None of these factors is dispositive. Lopez v. Smurfit-Stone Container Enter., Inc., 289 FR.D.
103, 104-05 (W.D.N.Y. 2013).

Moreover, it is “beyond dispute” that “a district court may dismiss a case under Rule
41(b) when the plaintiff refuses to go forward with a properly scheduled trial.” Lewis v. Rawson,
564 F.3d 569, 580 (2d Cir. 2009) (quoting Zagano v. Fordham Univ., 900 F.2d 12, 14 (2d Cir.
1990)). In such instances the Drake factors may not be “particularly helpful,” as the “intentional
refusal to proceed with the commencement of a trial . . . may be fairly categorized as the most
flagrant instance of a plaintiff’s ‘failure to prosecute.”” Triplett v. Asch, No. 17-cv-656, 2021 WL
2227748, at *4, 2021 U.S. Dist. LEXIS 103185, at *10-12 (N.D.N.Y. June 2, 2021) (first
quoting Lewis, 564 F.3d at 577; and then quoting Knoll v. Am. Tel. & Tel. Co., 176 F.3d 359, 364
(6th Cir. 1999)); see also Lewis v. Frayne, No. 12-.cv-1070, 2018 WL 2248413, at *15, 2018
U.S. Dist. LEXIS 81839, at *50-51 (D. Conn. May 15, 2018) (noting that “courts often discuss
both [Lewis and Drake] when determining whether dismissal for failure to proceed with trial is
appropriate™), aff’d, 788 F. App’x 79 (2d Cir. 2019).
Here, the Court concludes that Plaintiff’s historyvof disruptive conduct, disparagement of

the Court’s orders and its authority, refusal to focus on or prosecute the two remaining excessive

force claims, and refusal to be transported for trial warrant dismissal of this action. .

11
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A. Plaintiff’s History of Disruptive Conduct

Before turning to the Drake factors, the Court considers Plaintiff’s history of disruptive
conduct and his refusal to prosecute the two excessive force claims remaining. As set forth
above, Plaintiff’s submissions are replete with references to the Court’s “mishandling” of this
case, the “illegitimate” orders that have been issued, the “unlawful trial,” and the Court’_s lack of
“authority.” Plaintiff also repeatedly makes requests for the recusal of the undersigned and
Magistrate Judge Baxter, and for the reassignment of this matter to a new judge who will enter a
judgment of “default or necessity.” Plaintiff’s persistent disregard of the Court and its authority
indicates that Plaintiff is unwilling to recognize or submit to the Court’s authority over his
claims. Plaintiff’s defiant and insulting behaviof weighs strongly in favor of dismissal. Cf.
Pimentel v. Delta Air Lines, Inc., 818 F. App’x 100, 101-02 (2d Cir. 2020) (summary order)
(noting that the Second Circuit has “upheld dismissals with prejudice as a sanction where pro se
litigants repeatedly used abusive language toward judges” and finding that the district court did
not abuse its discretion in dismissing a pro se plaintiff’s case where the plaintiff “continued to
insult the judges and declare that he would not follow court orders” (citing Koehl v. Bernstein, |
740 F.3d 860, 862—64 (2d Cir. 2014))); see Wingate v. Burke, No. 14-cv-4063, 2022 WL
3362164, at *1-3, 2022 U.S. Dist. LEXIS 123057, at *4-11 (E.D.N.Y. Apr. 18, 2022) (“Wingate
I’) (recommending dismissal of the plaintiff’s case where the plaintiff “continued to address
irrelevant issues at length, insult the Court and opposing counsel,” and was generally |
“uncooperative [and] abusive”), report-recommendation adopted sub nom. Wingate v. Greene,
2022 WL 2702844, 2022 U.S. Dist. LEXIS 122916 (E.D.N.Y. July 12, 2022) (“Wingate IT).

Second, despite his voluminous submissions to the Court, Plaintiff refuses to
meaningfully acknowledge or address the two excessive force claims which remain for trial.

Plaintiff refused to comply with the Court’s order directing that he submit a proffer of the

12
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relevant testimony that he expected to elicit from the approximately forty witnessel:s that he
named in a witness list, (Dkt. Nos. 252, 269), and none of his trial submissions acknowledge or
address the fact that there are only two excessive force claims remaining for trial, (Dkt. Nos. 229,
229-1, 240, 246, 248). Instead, Plaintiff remains stubbornly fixated on unrelated matters,
including the criminal conviction for which he is presently incarcerated, the relief demanded in
his “supplemental complaint,” and the entry of a judgment by “default or necessity.” Plaintiff has
therefore forfeited his right to prosecute the two remaining excessive force claims. Cf. Triplett,
2021 WL 2227748, at *5, 2021 U.S. Dist. LEXIS 103185, at *14 (“Plaintiff’s words and actions
have made it abundantly clear that he no longer desires to prosecute this matter.”); Lewis, 2018
WL 2248413, at *22, 2018 U.S. Dist. LEXIS 81839, at *72 (“[Plaintiff] has fbrfeited his right to
prosecute this case.”).

B. The Drake Factors

The Court also concludes that the Drake factors weigh in favor of dismissal. First,
Plaintiff’s failure to appear at trial on August 1, 2022, will cause a delay of significant duration
for which he is responsible. Drake, 375 F.3d at 254; see Spencer v. Doe, 139 F.3d 107, 113 (2d
Cir. 1998) (noting that there are two aspects to this first factor: “(1) that the failures were those
of the plaintiff, and (2) that these failures were of sighiﬁcant duration” (citing Jackson v. City of
New York, 22 F.3d 71, 75 (2d Cir. 1994)). Plaintiff failéd to comply with DOCCS directives and
orders to prepare for his transportation for the scheduled trial, and Defendants had no |
involvement whatsoever in Plaintiff’s refusal to be transported. While Plaintiff contends that he
was prevented from packing up and bringing with him exhibits and other evidence, most of the
purported “exhibits” he identifies bear no relevance to the two excessive force cla’ims remaining.
Cf. Frederick v. Murphy, No. 10-cv-6527, 2018 WL 10247403, at *6-7, 2018 U.S. Dist. LEXIS

233136, at *18-21 (W.D.N.Y. Apr. 16, 2018) (finding that the plaintiff “failed to set forth a

13
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satisfactory excuse for the disruption and expense caused by his failure to appear at trial” where
“the only credible explanation for Plaintiff’s failure to appear at his day-certain trial date was an
apparent desire to take a shower prior to coming to court”). As the Court’s trial calendar is
booked until at least March 2023, Plaintiff’s failure to appear at trial has occasioned a delay of at
least seven months, and likely longer, as a new trial date would also need to accommodate the
schedule of nine Defendants and two defense counsel. Moreover, Plaintiff’s earlier disruptive
conduct has led to other significant delays, and this case has been pending for over four years.
(See Text Minute Entry dated 12/10/2020 and Text Order dated 12/28/2020 (Plaintiff refused to
participate in a deposition until Magistrate Judge Baxter gave defense counsel leave to move to
dismiss for lack of prosecution); Text Minute Entry dated 12/9/21 (Plaintiff rejected the first pro
bono counsel appointed by the Court); Dkt. No. 217 (Plaintiff sought appointment of new pro
bono counsel); Dkt. No. 245 (Plaintiff rejected the second pro bono counsel appointed by the
Court)). The Court further notes that, in addition to the time it spent preparing for trial, it has also
spent much valuable time and resources reviewing Plaintiff’s numerous submissions which
repeatedly raise issues irrelevant to the scope of the issues that the Court has ruled will be
decided at trial, and baselessly insult the Court, Defendants, and Court-appointed attorneys.

The Court finds that the second factor also weighs in favor of dismissal. “While a court is
ordinarily obligated to afford a special solicitude to pro se litigants, dismissal of a pro se
litigant’s action as a sanction may nonetheless be appropriate so long as a warning has been
given that noncompliance can result in dismissal.” Koehl, 740 F.3d at 862 (intémal citation,
citation, and internal quotation marks omitted). Plaintiff has been warned muiﬁple times that
failure to follow the Court’s orders and any further disruptive or obstructionist conduct would

lead to contempt sanctions, including the dismissal of his case. (See, e.g., Dkt. No. 148 (warning

14
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Plaintiff on December 28, 2020 that obstructionist conduct at his deposition or the “rehash[ing]”

29

of “various ‘issues’ already addressed and decided in this case could lead to sanctions,

“including the dismissal of his action” (emphasis omitted)); Dkt. No. 196 (warning Plaintiff on
‘December 9, 2021 that “failing to follow the court’sv orders and any further disruptive conduct
could lead to contempt sanctions including the dismissal of his case” (emphasis omitted)); Text
Minute Entry dated 1/27/22 (“Plaintiff was warned that failing to follow the court’s orders and
any further disruptive conduct could lead to contempt sanctions including the dismissal of his
case.” (emphasis omitted))). Most recently, at the final pretrial conference on July 26, 2022, the
Court “reminded” Plaintiff that “failing to follow the court’s orders and any further disruptive
conduct could lead to contempt sanctions including the dismissal of his case.” (Text Minute
Entry dated 7/26/22). The Court issued this warning after Plaintiff “argued with the court
regarding the court’s rulings.” (Id.). It was the next day that Plaintiff failed to pack his property
for transport. Thus, Plaintiff had clear notice that his case could be dismissed.

The third factor—likely prejudice to the Defendants as a result of further délay—also
weighs in favor of dismissal. Plaiﬁtiff has not provided an adequate explanation for his failure; to
appear for trial on. August 1, and his assertion that he was prevented from bringing a number of
items which are not relevant to the claims remaining for trial does not outweigh the prejudice
resulting to Defendants. As noted above, the nine Defendants and two defense counsel all “made
sacrifices to ensure they were available for this trial,” including arranging childcare and
rearranging their work schedules, and this case has been pending for over four years. (Dkt. No.
2717, at 2); Wingate 1,2022 WL 3362164, at *5, 2022 U.S. Dist. LEXIS 123057, at *15 (noting
that prejudice “resulting from unreasonable delay may be presumed as a matter of law” and that,

even absent that presumption, the defendants were prejudiced “by preparing for a trial that did

15
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not go forward”); Lewis, 2018 WL 2248413, at *19, 2018 U.S. Dist. LEXIS 81839, at *63
(finding this factor weighed in favor of dismissal where the plaintiff had been “unnecessarily
litigious, combative, and uncooperative™); cf. Frederick, 2018 WL 10247403, at *6, 2018 U.S.
Dist. LEXIS 233136, af *18 (“Whatever minimal inconvenience Plaintiff experienced by not
showering is far outweighed by the resulting prejudice to Defendants and the Court from his |
failure to appear.”).

Fourth, the Court concludes that its need to alleviate congestion on its court calendar
outweighs Plaintiff’s right to an opportunity for a day in court. This Court has a full trial docket,
with a backlog of trials resulting from the Covid-19 pandemic. Plaintiff had an opportﬁnity for
his day in court, and he unilaterally failed to appear for the scheduled trial. Cf. Wingate II, 2022
WL 2702844, at *3, 2022 U.S. Dist. LEXIS 122916, at *7-8 (“Plaintiff had his day in court,
succeeding past the summary judgment stage, and the Court was prepared to afford him the trial
he had sought.”). Moreover, this factor is “more likely to weigh in favor of dismissal”‘ where a
plaintiff “swamp[s] the court with irrelevant or obstructionist filings” than where the plaintiff has
“silently failed to proceed in a timely fashion.” Lewis, 2018 WL 2248413, at *20, 2018__ US
Dist. LEXIS 81839, at *64 (citation omitted). Here, even considering only the few months since
Plaintiff’s failure to appeaf for trial, Plaintiff has continued to submit disparaging and irrelevant
filings, up to and including a large box of his personal property. Conspicuously absent from
Plaintiff’s many submissions is any meaningful reference to the two excessive force claims that |
were set for trial.

Finally, the Court has considered the efficacy of lesser sanctions and concludes that no
lesser sanction than dismissal is appropriate in these circumstances. Plaintiff is proceeding in

forma pauperis, and a monetary fine would therefore be unlikely to alter his behavior. Cf.
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Wingate I, 2022 WL 3362164, at *5, 2022 U.S. Dist. LEXIS 123057, at *16. As Plaintiff is
presently incarcerated, an order holding him in contempt also would be‘ unlikely to change his
behavior going forward. As described above, Plaintiff’s submissions are replete with his
criticisms of this Court and his disregard of its authbrity. There 1s therefore no reason to believe
that Plaintiff will be willing to recognize or submit to the authority of this Court over his claims
if the Court were to impose a lesser sanction.

In sum, the Court finds that the Drake factors weigh in favor of dismissal of this action.
Plaintiff’s evident disregard for the Court and other involved parties and his persistent focus on
irrelevant matters such as his “supplemental complaint” while ignoring the two excessive force
claims which remain for trial render it impossible for this case to proceed in any meaningful
way. Cf. Lewis, 2018 WL 2248413, at *22, 2018 U.S. Dist. LEXIS 81839, at *72 (“Plaintiff’s
history of uncivil behavior, courtroom disruptions, aggressive courtroom behavior, frivolous
filings, including motions for sanctions of opposing counsel, recusal of the court, requests to
subpoena state officials with no relevant information, . . . as well as his repeated failure to
proceed on the eve of trial, is the type of extreme vexatious conduct which overburdens the
court, prejudices defense and makes a mockery of the justice system.”).

IV.  CONCLUSION

For these reasons, it is hereby

ORDERED that Defendants’ motion for dismissal with prejudice (Dkt. No. 277) is
GRANTED,; and it is further | |

'ORDERED that Plaintiff’s letter request to reschedule the trial (Dkt. No. 280) is -
DENIED; and it is further |

ORDERED that the Complaint (Dkt. No. 1) is DISMISSED with prejudice for failure

to prosecute and failure to comply with Court orders; and it is further
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ORDERED that all other peﬁding motiofis (Dkt. Nos. 292, 306) are denied as moot; and
it is further

ORDERED that the Clerk of the Court is directed to serve a copy of this Memorandum-
Decision and Order on the parties in accordance with the Local Rules and close this case.

IT IS SO ORDERED.
Dated: November 15, 2022

Syracuse, New York
P)’\.QN da KW

BrendaK. Sannes
Chief U.S. District Judge
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