' United States Court of Appeals
For the First Circuit

v

No. 20-2188
FULVIO FLETE-GARCIA,
Petitioner - Appellant,

V.

UNITED STATES,

Respondent - Appellee. —_
[jX%); it W

Before

Kayatta, Lynch and Montecalrx‘}b;?
Circuit Judges.

ORDER OF COURT
(Entered: October 16, 2023

This court entered judgment denying a certificate of appealability on May 23, 2023.
Petitioner's subsequent filings were construed as a petition for panel rehearing and denied on
August 30, 2023 Mandate entered on September 7, 2023. The court has since received petitioner's
petition for a "new revision of my appeal" which we construe as a motion to recall mandate and,
as such, deny. See Calderon v. Thompson, 523 U.S. 538, 550 (1998) ("[t]he sparing use of the
power [to recall mandate] demonstrates it is one of last resort, to be held in reserve against grave,
unforeseen circumstances"). The exhibit provisionally sealed by the Clerk shall be filed under seal.
The Clerk is directed to accept no further filings in this case.

By the Court:

Maria R. Hamilton, Clerk



OFFICE OF THE CLERK

UNITED STATES COURT OF-APPEALS

FOR THE FIRST CIRCUIT

MARIA R. HAMILTON ’ JOHN JOSEPH MOAKLEY
CLERK UNITED STATES COURTHOUSE
1 COURTHOUSE WAY, SUITE 2500
BOSTON, MA 02210
(617) 748-9057

January 31, 2024
Furvio Flete-Garcia
FCI Danbury
Route 37
Danbury, CT 06811

Re: Flete-Garcia v. us
Appeal No. 20-2188

Dear Flete-Garcia:

This will acknowledge receipt of your submission dated sau. -y 8, 2024 titled
"Motion to Recall Mandate." This Court's order entered on October 16, 2023 previously denied a
motion to recall mandate in this matter and directed the clerk not to accept any further filings in
this case. Accordingly, your filing is being returned to you without action.

Sincerely,
Maria R. Hamilton, Clerk
cc:

Kenneth G. Shine
Donald Campbell Lockhart
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O CIVIL CASE docketed. Notice of appeal (doc. #180) filed by Appellant Fulvio Flete-

Garcia. Transcript Report/Order form due 01/06/2021. Fee due 01/06/2021. [20-

2188]. CLERK'S NOTE: Docket entry was edited to modify the docket text. (GRC)

PLEADING tendered: transcript order form filed by Appellant Fulvio Flete-Garcia. [20-

12/23/2020
50 pg, 935.06 KB
[Entered: 12/23/2020 04:32 PM]
01/132021 (O
2188] (GRC) [Entered: 01/13/2021 0421 PM]
6 pg, 1.79 MB
02/02/2021 O

ORDER entered: Appellant's Transcript Report/Order Form is non-compliant.

Transcript report/order form due 02/16/2021. [20-2188] (GRC) [Entered: 02/02/2021

28 pg, 165.11 KB

05:02 PM]
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ORDER directing district court to issue or deny a certificate of appealability. [20-2188]
(GRC) [Entered: 02/16/2021 01:31 PM]

SUPPLEMENTAL record filed. Docket entries: 184 Electronic Order entered 2/24/21
denying CAP. [20-2188] (DO) [Entered: 02/25/2021 01:12 PM]

ORDER directing petitioner to file a request for a certificate of appealabilty in this court
by 03/29/2021. Date of denial by district court: February 24, 2021. [20-2188] (DO)
[Entered: 02/25/2021 01:17 PM]

NOTICE of default issued. Appellant failed to file a transcript report/order form by the
deadline. If transcripts are necessary for this appeal, appellant is directed to file a
transcript order form by 03/12/2021. Absent a timely response, this court will set a
briefing schedule, if appropriate. [20-2188] (GRC) [Entered: 02/26/2021 1127 AM]

Mail returned as undeliverable to Appellant Fulvio Flete-Garcia. Copy of Order issued
February 25, 2021. Forwarded to Big Spring Correctional Institution 2001 Rickabaugh
Dr Big Spring, TX 79720. [20-2188] (ATC) [Entered: 03/08/2021 01:12 PM]

LETTER sent to Appeliant Fulvio Flete-Garcia regarding returned mail. [20-2188]
(GRC) [Entered: 03/11/2021 03:37 PM]

DOCKET sheet sent to appellant. [20-2188] (GRC) [Entered: 03/11/2021 03:38 PM]

Mail returned as undeliverable to Appellant Fulvio Flete-Garcia. Copy of Order issued
February 26, 2021. Forwarded to Big Spring Correctional Institution 2001 Rickabaugh
Dr Big Spring, TX 79720. [20-2188]. CLERK'S NOTE: Docket entry was edited to
modify the docket text. (ATC) [Entered: 03/17/2021 1135 AM]

Mail returned as undeliverable to Appellant Fulvio Flete-Garcia. Copy of Order issued
on February 25, 2021, Order issued February 26, 2021, Letter sent March 11, 2021
and Docket Sheet.Forwarded to Big Spring Correctional Institution 2001 Rickabaugh
Dr Big Spring, TX 79720. [20-2188]. CLERK'S NOTE: Docket entry was edited to
modify the docket text. (ATC) [Entered: 03/25/2021 12220 PM]

MOTION to extend time to file a memorandum supporting issuance of a certificate of
appealability filed by Appellant Fulvio Flete-Garcia. Certificate of service dated
03/25/2021. [20-2188] (GRC) [Entered: 04/02/2021 05:15 PM]

NOTICE of change of address filed by Party Fulvio Flete-Garcia. [20-2188] (GRC)
[Entered: 04/02/2021 05225 PM]

ORDER granting motion to extend time to file CAP memorandum filed by Appellant
Fulvio Flete-Garcia. Memorandum supporting issuance of CAP due 05/13/2021. [20-
2188] (GAK) [Entered: 04/05/2021 10:50 AM]

MOTION +to extend time to file a memorandum supporting issuance of a certificate of
appealability filed by Appellant Fulvio Flete-Garcia. Certificate of service was not dated.
[20-2188] (GRC) [Entered: 05/12/2021 03:51 PM]

ORDER entered. Upon consideration of motion, it is ordered that the time for Appellant
Fulvio Flete-Garcia to file a memorandum supporting a certificate of appealability be
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enlarged to and including June 14, 2021. Appellant is also directed to file a compliant
transcript report/order form by May 28, 2021. [20-2188] (GAK) [Entered: 05/14/2021
0937 AM]

Motion for transcripts and documents needed for appeal filed by Appellant Fulvio Flete-
Garcia. [20-2188]. CLERK'S NOTE: Docket entry was docketed in error. Please
disregard. (GRC) [Entered: 06/01/2021 04:57 PM]

PLEADING tendered: transcript order form filed by Appellant Fulvio Flete-Garcia. [20-
2188]. CLERK'S NOTE: Docket entry was edited to replace an attachment. (GRC)
[Entered: 06/01/2021 05:01 PM]

LETTER filed by Appellant Fulvio Flete-Garcia requesting documents. [20-2188]
(GRC) [Entered: 06/02/2021 04:51 PM]

LETTER sent to Appellant Fulvio Flete-Garcia regarding motions, transcripts, and
requests for documents. [20-2188] (GRC) [Entered: 06/09/2021 10:00 AM]

DOCKET sheet sent to appellant. [20-2188] (GRC) [Entered: 06/09/2021 1001 AM]

MOTION to extend time to file a memorandum supporting issuance of a certificate of
appealability filed by Appellant Fulvio Flete-Garcia. Certificate of service dated
06/09/2021. [20-2188] (GRC) [Entered: 06/14/2021 06:17 PM]

ORDER granting motion to extend time to file CAP memorandum filed by Appellant
Fulvio Flete-Garcia. Memorandum supporting issuance of CAP due 07/14/2021. [20-
2188] (GAK) [Entered: 06/15/2021 11:48 AM]

ORDER directing appellant to file a corrected Transcript Report/Order Form by
07/14/2021. [20-2188] (GRC) [Entered: 06/23/2021 12:51 PM]

MOTION to extend time to file a memorandum supporting issuance of a certificate of
appealability filed by Appellant Fulvio Flete-Garcia. Certificate of service dated
07/09/2021. [20-2188] (GRC) [Entered: 07/13/2021 02:13 PM]

ORDER granting motion to extend time to file CAP memorandum filed by Appellant
Fulvio Flete-Garcia. Memorandum supporting issuance of CAP due 08/19/2021. [20-
2188] (GRC) [Entered: 07/20/2021 12:07 PM]

Mail returned as undeliverable to Appellant Fulvio Flete-Garcia. Copy of Order issued
July 20, 2021. Forwarded to Big Spring Correctional Institution 2001 Rickabaugh Dr
Big Spring, TX 79720. [20-2188] (ATC) [Entered: 08/05/2021 0326 PM]

ORDER entered: In light of this court's July 20, 2021 order addressed to petitioner-
appellant Fulvio Flete- Garcia having been returned as undeliverable, the time for
appellant to file a memorandum in support of issuance of a certificate of appealability is
enlarged to September 3, 2021. If no memorandum is filed on or before September 3,
2021, the court will evaluate the request for a certificate of appealability on the record
below. [20-2188] (GRC) [Entered: 08/10/2021 04:39 PM]

Mail returned as undeliverable to Appellant Fulvio Flete-Garcia. Copy of Order issued
August 10, 2021. Forwarded to Airpark Unit-Quarters GEO Big Spring Correctional
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Center 3700 Wright Ave Big Spring, TX 79720. [20-2188] (ATC) [Entered:
08/24/2021 03:50 PM] '

ORDER en tered. This court has docketed petitioner-appellants appealfrom the denial
of his petition for writ of habeas corpus under 28 U.S.C. 2255. The case cannot go
forward unless a certificate of appealability issues. 28 U.S.C. 2253. The district court
declined to issue a certificate of appealability on February 24, 2021. Appellant was to
file his memorandum in support of a certificate of appealability by September 3, 2021.
To date, the memorandum has not been received. Accordingly, if appellant does not file
a memorandum in support of a certificate of appealability in the above-captioned case
by December 8, 2021, this case will be submitted to this court for a determination
whether a certificate of appealability should issue. If a certificate is denied, the appeal
will be terminated. [20-2188] (GAK) [Entered: 11/08/2021 03228 PM]

MOTION to extend time to file brief and appendix filed by Appellant Fulvio Flete-
Garcia. Certificate of service was not included. [20-2188] (GRC) [Entered: 11/30/2021
0931 AM]

MOTION requesting legal documents filed by Appellant Fulvio Flete-Garcia. Certificate
of service was not included. [20-2188] (GRC) [Entered: 12/02/2021 04:52 PM]

ORDER entered: Appellant Fulvio Flete Garcia's motion to extend time to file brief and
appendix is construed as a motion for leave to extend time to file a memorandum in
support of a certificate of appealability, because a memorandum in support of a
certificate of appealability is due on December 8, 2021. Appellant's motion does not
specify a date after December 8 by which he seeks to file his memorandum. A motion
must state with particularity the relief sought. See Fed. R. App. P. 27(a)(2)(A). The
present motion does not specify a date certain to file the memorandum. Notwithstanding
this deficiency, appellant's motion is granted. The time for appellant Fulvio Flete Garcia
to file his memorandum in support of a certificate of appealability is enlarged to and
including December 29, 2021. The Clerk's Office expects that future motions will
comply with Fed. R. App. P. 27. [20-2188] (GRC) [Entered: 12/06/2021 04:47 PM]

MOTION to extend time to file appellant's brief, request for legal documents filed by
Appellant Fulvio Flete-Garcia. Certificate of service was not included. [20-2188]
(JMK) [Entered: 12/22/2021 10:01 AM]

ORDER entered: Appellant Fulvio Flete-Garcia has filed a motion seeking to enlarge
time to file a briefand appendix and to reiterate his request for legal documents that he
filed on December 1, 2021. Construing the request to extend time to file a briefand
appendix as a request to enlarge time to file a memorandum in support of a certificate of
appealability, that request is granted. The time for appellant to file a memorandum in
support of a certificate of appealability is enlarged to and including January 28, 2022.
Appellant's requests for legal documents will be addressed in due course. [20-2188]
(JMK) [Entered: 12/23/2021 02:44 PM)]

MOTION to extend time to file brief and appendix filed by Appellant Fulvio Flete-
Garcia. Certificate of service was not included. [20-2188] (GRC) [Entered: 01/24/2022
04:56 PM]

ORDER entered: Appellant Fulvio Flete-Garcia has filed a motion seeking to enlarge
time to file a briefand appendix. Construing the request to extend time to file a brief and
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appendix as a request to enlarge time to file a memorandum in support of a certificate of
appealability, the motion is allowed. The time for appellant to file a memorandum in
support of a certificate of appealability is enlarged to and including February 14, 2022
only. No further extension of this deadline should be expected. [20-2188] (GRC)
[Entered: 01/31/2022 05:01 PM]

COURTESY COPY of the Request of Transcripts sent to the Massachusetts District
Court filed by Appellant Fulvio Flete-Garcia. Certificate of service was not included.
[20-2188] (ALW) [Entered: 02/09/2022 08:30 PM]

MOTION to extend time to file brief and appendix filed by Appellant Fulvio Flete-
Garcia. Certificate of service was not included. [20-2188] (GRC) [Entered: 02/16/2022
10:05 AM]

LETTER sent to District Court. [20-2188] (GRC) [Entered: 02/16/2022 12:56 PM]

SUPPLEMENTAL record filed. Docket entry: 191 (order). [20-2188] (GRC)
[Entered: 03/11/2022 01:44 PM]

PLEADING TENDERED: letter filed by Appellant Fulvio Flete-Garcia requesting
copies of documents. [20-2188]. CLERK'S NOTE: Docket entry was edited to modify
the docket text. (GRC) [Entered: 03/11/2022 12:44 PM]

LETTER sent to Clerk Robert Farrell regarding misdirected letter filed by Appellant
Fulvio Flete-Garcia requesting copies of documents. [20-2188] (GAK) [Entered:
03/18/2022 11:13 AM]

COURTESY COPY ofketter filed in the District Court filed by Appellant Fulvio Flete-
Garcia. [20-2188] (GRC) [Entered: 03/22/2022 10:38 AM]

ORDER entered: If appellant does not file a memorandum in support of a certificate of
appealability in the above-captioned case by May 2, 2022, this case will be submitted to
this court for a determination whether a certificate of appealability should issue. If a
certificate is denied, the appeal will be terminated. [20-2188] (GRC) [Entered:
03/31/2022 04:12 PM]

NOTICE to the court filed by Appellant Fulvio Flete-Garcia. [20-2188] (GRC)
[Entered: 04/05/2022 04:07 PM]

MOTION to extend time to file brief and appendix and to extend time to file a
memorandum supporting issuance of a certificate of appealability filed by Appellant
Fulvio Flete-Garcia. Certificate of service was not included. [20-2188] (GRC) [Entered:
04/29/2022 0438 PM]

ORDER granting motion to extend time to file CAP memorandum filed by Appellant
Fulvio Flete-Garcia. Memorandum supporting issuance of CAP due 06/01/2022. We
are disinclined to grant a request for further enlargement of this deadline. [20-2188]
(GAK) [Entered: 05/03/2022 03:18 PM]

NOTICE filed by Appellant Fulvio Flete-Garcia. [20-2188] (GRC) [Entered:
05/09/2022 04.05 PM]
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MOTION requesting District Court documents filed by Appellant Fulvio Flete-Garcia.
Certificate of service was not included. [20-2188] (GRC) [Entered: 05/12/2022 04:10
PM]

MOTION for grand jury minutes filed by Appellant Fulvio Flete-Garcia. Certificate of
service was not included. [20-2188] (GRC) [Entered: 05/12/2022 04:13 PM]

MOTION for discovery filed by Appellant Fulvio Flete-Garcia. Certificate of service
was not included. [20-2188] (GRC) [Entered: 05/12/2022 04:15 PM]

MOTION filed by Appellant Fulvio Flete-Garcia requesting transccripts. Certificate of
service was not included. [20-2188] (GRC) [Entered: 05/12/2022 04:18 PM]

ORDER entered by Jeffrey R. Howard, Appellate Judge: The "motion requesting legal
documents” is denied; the request for a copy of the Complaint is denied without
prejudice to appellant ordering a copy of that document from the district court clerk, and
asking the clerk for the cost of producing that copy in accordance with the District Court
Miscellaneous Fee Schedule issued pursuant to 28 U.S.C. § 1914. We note that the
deadline for the filing of petitioner's request for a certificate of appealability ("COA") has
been extended multiple times and is currently set for June 1, 2022. Notwithstanding the
denial of the instant motion, the petitioner should expect no further extensions of that
deadline. Should petitioner fail to file a request for a COA by that deadline, the court will
promptly take up the question of whether to grant a COA and will make its
determination based on the district court record. So ordered. [20-2188] (GRC)
[Entered: 05/16/2022 01:05 PM]

MOTION to extend time to file brief and appendix filed by Appellant Fulvio Flete-
Garcia. Certificate of service was not included. [20-2188]. CLERK'S NOTE: Docket
entry was edited to modify the docket text. (GRC) [Entered: 05/31/2022 05:00 PM]

NOTICE filed by Appellant Fulvio Flete-Garcia. [20-2188] (GRC) [Entered:
05/31/2022 05:04 PM]

NOTICE filed by Appellant Fulvio Flete-Garcia. [20-2188]. CLERK'S NOTE: Docket
entry was edited to replace an attachment. (GRC) [Entered: 05/31/2022 05:05 PM]

PRESENTENCE report received and filed [UNDER SEAL] filed by appellant Fulvio
Flete-Garcia. [20-2188] (GRC) [Entered: 06/01/2022 03:19 PM]

LETTER sent to Appellant Fulvio Flete-Garcia regarding the District Court. [20-2188]
(GRC) [Entered: 06/13/2022 01220 PM]

MOTION requesting oral argument filed by Appellant Fulvio Flete-Garcia. [20-2188]
(GRC) [Entered: 08/01/2022 04:41 PM]

ORDER entered: Appellant's calendar request is noted. Oral argument will be scheduled
in due course unless a panel determines that it is unnecessary pursuant to Fed. R. App.
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J' . P. 34(a)(2). You wilt be notified in writing once the court reaches a decision. [20-2188]
; (GRC) [Entered: 08/16/2022 11:10 AM]
01/23/2023 O LETTER filed by Appellant Fulvio Flete-Garcia requesting status of appeal. [20-2188]
(GRC) [Entered: 01/23/2023 03:48 PM]
3 pg, 601.54 KB
0172572023 O LETTER sent to Appellant Fulvio Flete-Garcia enclosing a copy of the docket sheet and
C o 0060 KB providing a status of the case. [20-2188] (GAK) [Entered: 01/25/2023 10:46 AM]
pg. -
01/25/2023 (3 DOCKET sheet sent to appellant. [20-2188] (GAK) [Entered: 01/25/2023 10:54 AM]
02/03/2023 (O LETTER filed by Appellant Fulvio Flete-Garcia. [20-2188]. (GRC) [Entered:
02/06/2023 01:47 PM]
4 pg, 897.22 KB
03/13/2023 O LETTER filed by Appellant Fulvio Flete-Garcia requesting docket sheet and calendar.
[20-2188] (GRC) [Entered: 03/14/2023 10:41 AM]
5 pg, 1.23 MB
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