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QUESTION(S) PRESENTED

1. WHAT CONSTITUTES SUFFICIENT EVIDENCE TO OVERCOME THE PRESUMPTION CREATED '
BY THE CALIFORNIA PENAL CODE SECTION 198.5, WHERE THE STATE COURT'S DECISION
IS BASED CON AN UNREASONABLE DETERMINATION OF FACT, AND LAW, IN LIGHT OF THE

EVIDENCE PRESENTED IN THE STATE COURT PROCEEDINGS? (28 USC .§2254(d)(2)).

2. WHETHER PRELIMINARY HEARING TESTIMONY UNDERLYING AN INEFFECTIVE ASSTISTANCE

OF COUNSEL CLAIM A(28 USC 2254(d)(1)) - [WITHHELD FROM THE JURY BY TRIAL COUNSEL] -
QUALIFY AS "NEW'" EVIDENCE FOR THE PURPOSE OF INVOKING THE SCHLUP ACTUAL-
INNOCENCE/MISCARRIAGE OF JUSTICE EXCEPTION TO THE STATE PROCEDURAL DEFAULTS

AND EXCEPTION TO THE AEDPA'S STATUTE OF LIMITATION; SPECIFICALLY WHERE THE
WITHHELD TESTIMONY EVIDENCE IS THE LINCHPIN - [EVIDENCE OF THE UNLAWFUL ENTRY

INTO THE RESIDENCE] - THAT SETS IN MOTION THE WHOLE MACHINERY OF CALIFORNIA

PENAL QOODE SECTION 198.572
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o

The opinion of the highest stage.court to review~ tﬁe merits of my direct
appeal appear is unpublished. o - | T
The opinion of the highest state coﬁrt Eb reviews thé'méfitg 6f-my péfifidn
for srit of habegs corpus is also unpublished. - -
The opinion“of the United State Distriéﬁ Court to revieﬂnéhé'ﬁéfits'éf
my petition fof arit of habeas"corpﬁs is‘réported a£.2016 ﬁ.s; biéfTLEXIS.
157338. | S
Supreme Court Rule 12.2 providesﬁ hAh inmate coﬁfined:in aﬂ iﬂs£ifhtion,
if proceeding in forma pauperis and not represented by counsel, need file-

only an original petitionvand métion.

JURISDICTION
The date on shich the United States Court of Appeals.decided my case . . _
vas August-B, 2023, No. 22-55388, A timely petition for rehearing‘ﬂés.ééhied
by the United States Court of Appeals on September 14; 2023;;fﬂ;53.C9ﬁft :
of Appeals, No. 22-55388, Dkt #76, 9/14/2023), S e
Petitionéi invokes the jurisdiction of this Court under 28 USC §12$7.;
on the ground that Pulley's rights under the Fourteenth Amendmentitéjthe ;

United StatéSAGQﬁstitution #ere violated.



- “STATUTORY PROVISION

Callfornla Penal Code Sectlon 198 5 governs Pulley s defense. Section
198.5 - Presumptlon in favor of one ~ho uses deadly force agalnst 1ntruder
provides:

"Any person using force intended or likely to cause death or great
bodily injury sithin his or her residence shall be presumed to have
held a reasonable fear of imminent peril of death or great bodily
injury to self, family, or a member of the household shen: that force
is used against another person, not a member of the family or :
household, "#ho unla~xfully and forcibly enters .or has unla~fully. and
forcibly entered the residence and the person using force knews or .
Had reasén to believe:that an unla~ful and forcible entry occurred.

- As used in this section, great bodily injury means a 51gn1f1cant
- or’ substantlal physical injury." (P.C. 5198 5). : :

legislative Intent:
The leglslatlve h1story of Penal Code §198. 5, 1nd1cates that the statute’
Nas enacted to perm1t re51dent1al occupants to defend themselves from intruders

vithout fear of legal repercu551ons, to glve “the beneflt of the doubt in such *

cases to the res1dent establlshlng a presumptlon that the very act of

forcible entry enta1ls a threat to the life and llmb of the homeo&ner. Thus
the presumptlon Nas 1mplemented to promote a publlc pollcy and affect the’
burden of proof (People \ Oﬂens (1991) 226 Cal App 3d 996). "

The statutory presumption of la~ w~as provided to the jury by the court
in the form of California Jury Instruction CALCRIM 3477 — PRESUMPTION THAT
RESTDENT WAS REASONABLY AFRATD OF DEATH OR GREAT BODTLY TNJURY. (Sée the
following page CALCRIM 3477 california Jury Instruction).

vi



STATEMENT.OF THE CASE

Way 3 2011, the San Dlego County Dlstrlct Rttoruev fll—d an Informatlon

charging defendant ("Petltloner, pobert Dulley") stat1n0° -
COUNT 1 - MURDFR° _

On or about Decembez 25 2010 YROBfRT:PULLBY dld unlaufully murder Timmy
Mlsaalefua in’ vxolatlon of Cal Denal Code S187(a), it ﬂas alleged as to
the murder that Pulley 1ntent10nally and cersonally ﬂlscharged a vlrearm
resultlng in death in v1olat10n of P C 12022 53(6), and 1t uas further
alleged as to the murder that Pulley nereonally used a flrearm :m v1olatlon
of P,C. §12022.5(a).

COUNT 2 - MAKING, A.CRIMINAL THREAT:

On or about December 25 2010 POPFRT PULLFY dld unlaﬂfully threaten

to commlt a crlme Nhlch Nould result 1n 6eath anﬁ qreat 5oélly 1njury to |
Matthen Dulley in v1olat10n of Penal Code 842l, -
COUNT 3 - BAITERY P L B A T R
On or, about December 25 2010 ROBERT pULLEV dld unlanfullv use force”
and Violence upon the,gersqu ngMatthed Pulley, 1u\vlolat10n39f Pen§1'Code.k_
. : L o : ,
COUNT 4 - W&KING Z\ CRIMINAL ""‘HR“‘Z‘\'I‘o
On or-about November 1, 2010 ROBERT PULLPY dld unlaﬂfully and ﬂlllfully

threaten to commit a crime nhlch ﬂould rasult 1n death “and great bodlly 1njury,

to Angelia Pulley in violation of Penal Code 5422,

viii



STATEMENT OF THE CASE:

State Court prcceedings:. -

on april 28, 2011 and ending on May 3, 2011, the Superior Court of
California coriducted a preliminary‘hearlng:proceedlngsvbased on the Four—Count
Inforination against defendant Robert Pulley ("Pulley") .. In respect to the
charge of murder, "Pulley's defense counsel ra:.c'ed a. relevant 1ssue to FEDERAL
QUESTION #2' - [the unlan~ful entry into the re31denre, whether or not Pulley
was present with the V1ct1m ("Mlsaalefua") when Misaalefua entered Pulley s
garage and/or whether Pu1 ley was present inside Pulley S garage when Mlsaalefua‘ ,
entered] - counsel asking. eyewitness Matthes Young ("Young") [Questlon;]
"Wwas the light on.or off - [inside the garage] - or do you kno w"" A' [vYoung°
Answer:] "... I believe it was on becavse T can see the 1n51de of the garage, |
[Question:] "And what did you see Robert. do when he (Mlsaalefua) entered
the garage?-" IYoung: Ans/ver;.] I dldl’l t see Robert, Mr Pulley, when Jlmmy ~.

(Mlsaalefua) was *walkmg up.” [Que.:t-_on ] "What dld you see. Jlmmy do"" . ._ o

" [Youngs Ansver ] "He walked up to the drlveﬂay and walked 1nto the garage
(PH305:25~307:3 [PH3RT305:28—396:13]. . o o
The record of Pulley's state ;court pr_oceedlngs 1s completely dev01d of any
evi;&_fence that places Pullny in'Misaalefua's presence when he entered Pulley s garage.
On May '3, 2011, in a decision that dlstlng'ulshed Pulley s garage from
Pulley s house, the ccurt ctated, "Mr. Pulley,. the probable cause to belleve
that the offensels] set forth in count 1... have occurred and that you are
gquilty thereof. We have... He wer\t in.got the gun and came out and shot.,

(PH3RT321:7415.[PH3RT321:14e15]);‘.'
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STATEMENT OF THE CASE: ey
On July 5, 2011, and ending on July 22, 2011, the Superior~Court;of )

California conducted a criminal trial against Pulley based onsthe“Four-ceunt.

Information filed. On July 15, 2011, in respect to the murder -charge and

to the relevant issue of FEbEﬁAﬁiQﬁﬁSTTON'#Z, the prosecutor ‘elicited knowingly

false testimony. from éyenithéss_ Mattheﬂ"Yeung that mischaracterized Pulley's
garage separate and distinct}frém Pulley's house, the!piosecutor asking Young
[Question;]I"What happen next?" [Young: Answer:] "and Jimmy (Misaalefua)
salked up to the - in front of Pulley's drivesdy and started walking in.... -
And he just dalked up to the garage,‘walked inside the garage; and he.stopped."
[Questlon ] "D1d he go inside the house?" [Young::dns~ver:] "No. No. The
garage ias open. He walked inside the garage..." (6RT946:9-21.[6RT946:17-19]).

On J\il‘y 21 , éﬁ.r_;ihg'jt.iry deliberations; the cdui:'t"re"cei\.ledua note -from -
the juryaskj.ng the -coﬁrt:,‘ "Is the ‘gardge part of the home?" -{Jury Note #2,.
9Rrr1735:2‘1-2"2,"21"cT7’76)'° The court ansiéred saying, "An attached garage is.
part of the residendé." [Court's Ré&ponse to Jury Note #2 (9RT1743:24-25, ACTT77).

Following a jury trial, a jury found Pulley g\iiflty of second degree murder
in'codﬁttf: The jdéy:éléo’foﬁndgthe firearm allegations with respect.to .
the murder true. The jury foiind ‘Pulley guilty.of count 2 - making a criminal
threat tb;MaEtﬁew'éulley'aﬁd'thévjdfy found Pulley ‘guilty of ‘count 3 —-
mlsdemeanor battery upon the person of Matthéw Pulley. " The jury found Pulley.,
not gu1lty of count 4 - maklng a crlmlnal threat to Angelia Pulley.

On September 2 2011 the court senteénced Pulley to 40 years to life . .
for second degree murder and an addition consecutive'term'of 25 years to ...
life for the firearm enhancement (P.C. §12022,53(d)). A consecutive term
was imposed for count 2, and credit for time served in county jail ~as imposed

for count 3.



pulley was ordered to pay a $10,000 restitution fine (§1202.4(0)), 2
$10,000 parole revocatlon flne (§1202.45),. Nhlch Nas stayed pendlng the
successful completlon of parole, $120 1n-court securlty,fees, and '$90. in
criminal conviction assessment flnes._-

Pulley filed a timely notice of appeal on’ September 12, 2011,

On June 4; 2012 Pulley s court app01nted dlrect ‘appeal attorney filed
an appeal in the Callfornla Court of Appeal, Fourth Appellate Dlstrlct,-
Division One ("CCA“), challenglng Pulley s second degree murder conv1ction

ra.lsmg FEDERAL QUESI'ION #1 statmg,

: "Appellant ("Pulley") due process rlghts under the Fourteenth Amendment
were violated because . there was insufficient’ ‘evidence that he ‘committed

murder, and the verdict in count ‘1. should be reéversed" (Cca, No. -
© D060502, Opening Brief, dated 6/4/2012 page 30)..

On March: 22, 2013, the Court of. Appeal Fourth Appellate DlStrlCt, DJ_V:Lsion

One ("CCA") for the state of Callforma afflrmed Pulley s convmtmn of
second degree murder holding that "The Jury could have ooncluded that in | ' '.
“retrieving a-gun and :shooting. an - unanm marn; l?ulley used more force than‘
‘Nas reasonably necessary to protect hunself or hlS house, and thus, that _
the presuiiption of justification embodled 1n sectlon 198 3 had been overcome
by contrary evidence,” CCh Unpub. Opinion, No.. D060502 3/22/ 2013, page 16)
In affirming Pulley S CX)l'lVlCtlon of second degree murder ’ the CCA 4
unreasonably applled a knon:mgly false and unsupported hlstorlcal fact - |

[the relevant 1ssue of FEDERAL QUESTION #2] - that was prevmusly ralsed

and answered by Matthew Young S clear and convmcmg eyemtness prellmmary
hearmg test:.mony, Young saymg 3 ‘
: "[b]ecause I can see 1n51de [Pulley s] garage...I did not see ﬁobert,

Mr: Pulley when [Mlsaalefua] ... walked into the. garage," (PH3RT305:25-
- 307:3). A '
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The court saying, - SR T R
"Pulley entered the house through an interior garage door WHILE (emph,
added) Misaalefua stood in the garage,,.‘waltlng,.a" (CCA Unpub
Opinion, No. D060502, March 22 2013, page 15<16), : .

On March 26, 2013, Pulley's attorney filed a timely Petition: For; Review

in the Supreme Court of California raising FEDERAL QUESTION #1: saying, ..

"what constitutes sufficient evidence to overcome the presumptien
in favor of a person defending his residence created by Penal Code
Section 198.5 and to satisfy the due process requirements of the
United States and Californla Constltutlon°"

The petition further submits that "reviews should be granted because,
_ "The. Court of Appeals did not cite suff1c1ent substantlal contrary
‘evidence'- to overcome the protectlons that homeosners. are afforded
by Section 198, 5 " (CCAO, Petltion For Rev1en, No S209608,. 3/26/13,p 3;4).
On June 12, 2013, the Callfornla Supreme Court denied Pulley s Petltlon

For Reﬁiew, thereby exhausting all state court remedies ‘of FEDERAL QUESTION,#1,

(2013 Cal LEXIS 4939 Cal Supreme Court No. S209608, June. 12, 2013, CCA,

No. D060502)

Federal Court proceedlngs. N S S e

- On August 29 2014 Pulley filed' a tlmely pro se federal habeas corpus . .
petition in the U.S. District Court, Southern District of California, raising.

FEDERAL QUESTTON #1 saym'g,'= o

"Pulley s Due Process ‘rights under the Fourteenth Amendment‘were
.violated because there was insufficient evidence to overcome Pulley's
defense of law and to sustain a conviction of murder." (U.S. Dist.
- Court,, No. 14-cv—2034-JLS—MDD Dkt #1 8/29/2014, page 6, page 31).

Pulley's further submits that the dlstrlct court:
- "[s]hould grant the petition to give gu1dance to the lower courts'

on what [constltutes] sufficient evidence to overcome the presumption
in Section 189.5" (U.S. Dist. Court, DKT #1, 8/29/2014, page 32)
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On October 28, 2014, after Pulley filed his timely federal petltlon for
writ of habeas corpus (Dkt#1), Pulley flled two motlons in the U.S. DlStrlCt
Court: (1) Motion to have. his federal habeas corpus actlon "Stayed" and held v
in abeyance (Dkt #6) ,and Motlon for Leave To Amend hls federal habeas corpus
petition upon returning to federal court after exhaustmg state court remedles
of Pulley's: new cla:.ms of. federal const1tut10na1 v1olat10ns in hlS state
.court prooeeiings., (U. S D].Sta Court, Dkt #8). Pulley s motlon were based
on "newly presented” government documents prov1d1ng irrefutable proof of
fact - (that, by law, Mlsaalefua ' the v1ct1m, had entered Pulley s inhablted
dwell:.ng house when he was shot (U.S. _Dlst. Court, Dkt #8, page 9 9 ‘— page 11 19)
" Pulley's two- motlons clearly invoked the Schlup actual—mnocence fundamental
mlscarrlage of justlce exceptlon to the AEDPA s s statute of 11m1tatlons. (Dkt#s, p.2-6).
On January 14 2015 Pulley flled an unt:n_mely, pro se, Proposed" Flrst
amended Federal Petition for Writ of Habeas Corpus ("FAP™) in the U.S. o

Dlstrlct Court (U.S. DlSt Court, Dkt #22 and #25-duplicate). = The’ "proposed"

FAP oontamed thlrteen new cla1ms of prejudlclal constifutionsl violations e e

that occurrea in Pulley s trial. Ground One* (in"reSpect to‘*count“1 = ‘murder) i

-\ relevant 1ssue of FE)H%AL QUES'I‘ION #2: Trlal counsel failed to investigate,

dlscover and mtroduce at tr:Lal government documents that provuie 1rrefutab1e
proof that Pulley s garage, the partlcular garage of- jury note- #2 (4CT776),
was a structure attached and mtegral to Pulley s house, Ground Fourteen

A relevant 1ssue of 'FEDERAL QUESI‘ION #2- The 1nvocatlon of the Schlup actual-

innocence exception.
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State Court proceedings;

on February 9, 2015, éulléy filed a:state'Petition;for Writ of Habeas
Corpus 1n the Superlor Court of Callfornla contalnlng the exact same grounds,
memorandum, eXhlbltS and attachments that was included in his federal “proposed"”
FAP. (Superlor Court, No. HC21902/SCD231564)

on February 16, 2015, fufley submltted a First’ Amended Petition® ("FAP")'
in the Superlor Court contalnlng the exact same grounds,... ds Pulley's:
federal FAP (Sup. Court No. HC21902/SCDZ31564 March 10,2015). -

On March 10, 2015 the Superlor Court denied all fourteen grounds of
Pulley s petltlon statlng, grounds 2 4 6 8 10 and 11 are procedurally 'barred; .
and further statlng, Pulley e "has not stated a prima facia case for relief:’ .-

as to grounds 1,3 5,7,9 13 and 14,.." (Sup. Court, In re the Petifion -of:.. ~:

Robert G. pulley, No, HC21902, page 11:15-16) . B O T

Federal Court proceedingss . ... .. .~

L DS

s by

On-April 7, 2015, the Maglstrate Judge for the u. S DlStrlCt Court

¥ i Y

Southertr Districtof California filed a Report and Recommendatlon ("R&R")
to deny Pulley's motion to Stay and. Leave To Amend hls federal petltlon,’l
(U.S. Dist. Court, Dkt #39, 4/7/15). In the R&R the maglstrate ]udge sald
"pulley's 'new' evidence is. neither new or exculpatory and the clalms..°

are untimely..." (U.S. Dist, Court, Dkt #39 page 7 A relevant 1ssue of

FEDERAL QUESTION.#2.

State Court proceedings: - . o
On Bpril 15, 2015, Pulley filed a pro se petition for writ of habeas
corpus in the California Court of Appeals containing the exact same grounds,..

that was denied in the Superior Court. (CCA, No. D067878, 4/17/2015).
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Federa] Ccurt proceedings:

On June 12, 2015, Pul ley filed a pro se Obj ectlon to the Maglstrate Judge's
R&R. (U.S. Dist. Court, Dkt #43). 1In hlS Obj ectlons, Pulley argued a relevant

issue of FEDERAL QUESTION.#2: that "'new eV1dence 1nvok1ng the Schlup actual

innocence exception need not be "newly dlscovered only newly presented "
(Grlffn.n v Johnson (9th Cir 2003) 350 F. 3d 956 963 Ca.v.deron v Thompson,
(1998) 523°US 538, 559 quoting Schlup at 324; Mcquiggin v Perklns (2013)
513 us 383, 386). (U.S. Dist Court, Dkt #43, 7/12/15, page-4;19~21,vpagex'"

23:6 - 25:22,'page"4353 - 44:19f;

State Court proceedmgs-

On -July 17, 2015, the- Court of Appeal for the State of Callfornla 1ssued |
an Order Tc Show Cause why relief requested in Pulley s petltlon for wr1t A
of habeas .corpus should nct be granted (CCA., No. D067878 7/17/15) Pulley v
was appointed counsel.

AT A e s e

Federal Court proceedlngs-w?m et LRl e e am e e

On September 1 2015 ’ the U. S D:Lstrlct Court overruled Pulley s Objertmns
and denled Pulley s motlon for Stay and motlon for Leave to Amend (U.S. Dist.
" Court, Dkt #47 9/ 1 / 2015) In the Order, the court couceded to a relevant

issue of FEDERAL QUESTION #2 saymg, Pulley S newly presented government

documents had 'no potential to reverse because there was no dlspute at trlal..
that the garage was attached to the home. .." (Dkt #47, page 6 19- 24) : lthe
court also held that Pulley's government. documents does not quallfy as new
evidence because it was. readily avallable at trlal. - only new ev1dence of
innocence open the gateway.to.a m1=carr1age of justlce cla1m - the gov record

do not meet this standard (Dkt #47, Ob)j. One, .page 17:10-17, Obj_.‘T»Jo, page 1_9.20-21;



Obj. Six, page 29-5-16). In further justifying Pulley's state ¢ourt conviction,
the DlStrlCt Court raised the prosecutor s knowingly false and urisupported
argument saying, ”[Pulley] brought the decedent into the garage where the
altercatlon occurred'— [contrary to Matthew Young's uncontroverted eyewitness
preliminary hearlng testlmony (PH3RT305 25 -.306:3; the relevant FEDERAL

QUESTION #2] (U S Dlst. Court, Dkt #47, 9/1/2015, page 17, FN#6, line 23- 25)

State Cour:t proceedlngs.

On October 27, 2015 Pulley's state court app01nted counsel flled a
Supplemental Petition for Writ of Habeas Corpus in the State Court of Appeal
(cca, No. D067878, 10/27/2015) In the supplemental petition CQuheel_ralsedﬂn

five 1neffect1ve a551stance of counsel claims. Relevant to FEDERAL5QUESTION;

#2, the petltlonralsed "trlalcounsel s fafiure to investigate-and present
the OfflClal records that would have ‘established béyond‘any questicnthat
the garage in which the shooting occurred was attached to and an integral -

part of the residence where the court left open the questlon of whether the

.,( ,A,i,.:‘_ '$<‘

particular garage involved in the case was attached and therefore part of

B

the home;, clearly [by jury note #2], the ev1dence was 1nsuff1c1ent to satlsfy

- b

the juiy. that the. shooting was. n1th1n the re51dence," (OCA No.‘D067878

Supp. Petition For Writ,of Habeas Corpus,_10/2?/?015,_page 22—25).

e W

Federal Court proceedings: ST T ey P IR

On'Deoénibéf 3, 2015, the MagistrateJudge for thé U.S. District Court:
filed a RER t'o deny Pu'lléy's‘ Petition for Writ of Habéas Co#pus. (U.S. Dist.. ;-
Court, Dkt #48, 12/3/2015). ‘In the fepott, the magistraté judge: determined
that [Pulley] "returned to the garage~where he knew Misaalefua was waltlng,.

after (Pulley] had goaded Misaalefua to follow him home by saying 'I.got .
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something for you motherfucker' (page 40:8—11 )i a jury rationally could find
sufficient circumstantial evidence of expressed malice from Pulley’ s A |
provocative invitation to Misaalefua that. he had somethlng for him (p. 40: 16 18)
a jury could raticnally find sufficient c1rcumstant1al ev:Ldence of 1mp11ed
malice - a conscious disregard for life - from [Pulley_ e]-dems:.on to return
to oonffont"Misaalefua. . (ULSY l)iSt._ Court, Dkt #48, 1 2/_3/2015, page 40:20-22).
On I\/la’rnh 23, 2016, Pulley filed an Obj ection to the magistrate judge"ﬁs 7
| R&R. (U.S. DlSL. Court Dkt #53 3/23/2016) In the Objection:'#:z Pulley
contends that the jury s rej ectlon of f:Lrst degree murder establlshes the
. non-—ex:.stence of the fact - willfully and dellberately 1nstlgated ’ goaded
 invited for purpose of... (U.S. Dist. Court, Dkt #53 page 6:9 - 7 19).

In Objectlon #3 Pulley ralsed the 1ssue of FEDERAL QUESI‘IOM #2:2. Prelmunary S

hearlng testmony by Matthew Young demonstratmg that Pulley could not ‘have -

known the 1ntruder was 1n51de of hls house unt11 ‘he dlsc:overed ‘him by Surprlse

(Dkt #53, page 7 21 - 14: 21) In Objectlon #4 Pulley ra:Lsed the issue of -

£ wavgembe K

-relevant tor-FEDERAL QUESI‘ION #1 . "Ena As test'lmony of the intruder s threat
of mlmlnent serJ.ous bod:.ly :Lnjury on Pulley. (Dkt #53). |

On November 11 2016 the U S. DlStrlCt Court 1ssued an Order overruling -
Pulley s Ob] ectlons and denylng Pulley s Petition for wr:.t of habeas corpus.

- (U. S Dlst Court Dkt #54 11/14/2016).‘ In 1t 8 denlal of Objectlon #4 the .
Dlstrlct Court illuminated the dlspute of F@ERAL QUESTION #1 saymg 'the state

court found that, even if the jury found that [Pulley] reasonably feared .
for his' safety, the jury could'have concluded ‘that Pulley used more force -
that reasonable, thus, overcoming any presumption in his .fayox;,_"‘ (U.S. Dist.

Court, Dkt-#54, page 14:21-24).
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on Pecember 15, 26l6; pulley %iledfaltimely Notice &f Appeal in the U.S.:
District Court. (U.S. Dist Court, Dkt #55, 12/15/2016)."

on January 23, 2017, Pulley £iléd a motion for a Certificate of Appealability-
in the U.S. Court of Appeals;fNoj’lEESGBSS,”DKt'#61); In his motion Pulley
raised two cla:Lms arppeali'ngr the dlStrlCt court's‘denial ‘of his sufficiency
of evidehce claim:v{l)&that the district céurt failed to review the relevant -
portion ofrthe state céﬁét’réédfa containing exculpatory facts (page 31-32),
and (2) tﬂé district court's failure to bdnaﬁct an ‘independent raview of
the record denled Pulley 6f his due process right to a fundamentally fair -

process and equal protectlon of the Taw. (Dkt #61, page 35-48)..

State Court proceed_lngs :

LE

On-February 15,. 2017 the State Court of Appeal 1ssued an Order denylng
Pulley's First Amended Petition and the attorney flled Supplemental Petltlon .
for Writ of. Habeas. Corpus. (CCA.. No‘D067878 2/15/2017)._ In addre551ng Pulley s
newly presented government documents, the court sald "The record does not o
support Pulley's suggestlon that the jury was mlSled 1nto thlnklng that thevk
garage was detached from the house.,." (CCA No. D067878 -2/15/2017 page 20)

On:March-17,:2017, Pulley S court app01nted attorney flled a Petltlon A
For Review,in.the Supreme Court of Callfornla contalnlng the exact same clalms

denied in:the. CCA.’(Cal Supreme Court, No,SZ40713 3/17/2017)

On May 10, 2017 the Callfornla Supreme Court denled Pulley s Petition

For Review. (Cal. Supreme Court No. 8240713 5/10/2017)

Fahnﬂ.&ﬁﬂanﬁéﬁﬂmS?‘ B S S

On August 2, 2017, the U.S. Court of Appeals denied Pulley's .request
for a certificate of appealability. (U.S. Court of Appeals, No. 16-56885,

Dkt #61, 8/2/2017).
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On August 15, 2017 lley filed a motlon for rehearmg folloumg the
denial of his request for a COA. (U S. .Court of Appeals, No. 16- 56885 8/15/17)
On October 4, 2017, the u.S. Court of Appeals denled Pulley s motlon

for rehearing (U. S. Court of Appeals, No. 16~ 56885 Dkt #62 10/4/2017).

State Court proceedlngs :

Oon February 26 201 8, in respect to Pulley s murder COl'lVlCthn, Pulley )
flled a state petltlon for wr1t of habeas corpus in the Callfornla Court

of Appeal _clalmlng Grourxd Tn0° FEDERAL QUESTION #2 ‘Newly presented exculpatory

eyeﬂltness prellmlnary hearlng testlmony by Matthew Young demonstratmg trial
counsel's meffectlve assistance (CCA, No. D073562, 2/ 19/2018 page 151-189).

On March 3, 2018, the California Court of Appeal denied ?ull_ey's_ petition
holdirig,";".Pull’ey”'pre‘sehts' 1o char'ige ‘ifi Yaw of facts warranting re’considerati'on
of his substantlvely 1dentlca1 clalms " (CCA,. No. D073562, 3/6/2018)..

On May 16 2018 in repect to Pulley's murder conV1ct1on, pulley filed -

- -a petltloq fer wrlt of habeas corpus m the Supreme Court of Callfo

contalnlng the exact same clalm as "Gromnd Two" of his'petition‘in the.

Callfornla Court of Appeal (Cal Supreme ‘Court, No. $248827 , 5/16/18,'p. 150-189) .

petltlon for ert of habeas corpus thereby exhaustlng -all state remedles

of FEDERAL QUES'I'ION #2 (Callfornla Supreme Court, No. S248827,9/12/2018).. -

Federal Court proceedi ngs. .

On April 19, 2019, Pulley filed a mlslabeled pro se Federal Rules of
Civil Procedure, Rule 60(b)(6) motion as an appeal from the U. S Dlstrict
Court Order denying Pulley's motion for Stay and denying Pulley's motlon

for Leave to amend..., and motion to set aside the district court's final
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judgment (Ulsr'Court;of:hppeals,-ﬁelrl9¢5§508;fbkt'#63;f471972019); In his -
notion, Pulley claimed the district court abused its discretion by-applying
an improper standard to deny Pulley s Schlup actual innocence inquiry. (U.S.°
Court of Appeals, No. 19- 55508 Dkt #63 4/19/2019 page 1-3, The relevant

issue of FEDERAL QUESTION #2).

On May 16, 2019, the U,S. Court of Appeals labeled Pulley s Federal Rule
of Civil Procedure; .Rule 60(b)(6) motion as a Notice of Appeal then dlsmlssed
the mislabeled motion as dupllcatlve._(U S. Court of Appeals, No. 19- 55508
Dkt #65, 5/16/2019}, - o

On’Mayi30, 2019, Pulley filed a motion for. reconsideration. tp,é; Court ;_
of Appeals, No. 19-55508,.Dkt #66, 5/30/2019). .. - : “'_ -

-On July 5, 2019, the U.S. Court of, Appeals denled Pulley s motlon for a
reconsideration.: (U.S. Court of Appeals, No. . 19 55508 7/5/2019) V

On:October 7, 2019, Pulley filed a petition for wrlt of certiorarl in
the United:States Supreme Court. . (U S. Supreme Court, No. 19-6467, 10/7/19)

In respect.to his murder conviction, Pulley raised two questlon to the Court;..
" (1) -whether’ newly presented post—conv1ctlon ev1dence.,, is sufflclent te :
invoke the Schlup- actual 1nnocence, mlscarrlage of justlce exceptlon, and‘
(2) whether newly presented prellmlnary hearlng testlmony,.. satlsfles the
requirement as -new evidence to invoke the mlscarrlage of justlce/actual N
innocence exception. (U,S._Supreme Court, No. 19-6467, 10/7/2019) o

On January 13 2020 Pulley received a letter from the court clerk -
1nform1ng hlm that hlS petltlon.was denled (U.S. Supreme Court, No.-19-6467,

1/23/2020). h T e
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State Court proceedings: - -- .-

On March 26, 2020, Pulley flled a petltion for ert of habeas corpus
in the State Court of Appeal. (cca, No. D077417, 3/25/2020) Pulley's petltlon
raised two. claxms (1) meffectlve ass:.stance of counsel - tr1a1 counsel s

failure to raise clarlfylng Jury 1nstructlons defmmg the V1ct1m S antecedent :

" threat to knock Pulley out as a. serlous bodily 1njury equlvalent with a great

bodily 1njury, ‘and (‘2 y trial court's | fa:.lure to 1nstmct the jury on the
correct 'defens'e of habi'tation{instruction';element - [element one or element
twol raised by 'substantial evidence atct'rial. (cca, Wo. D077417 3/25/ 2020
page-18 and page 28 respectlvely) » '

on March 26, 2020, the California Court of Appeal denled Pulley s petltlon'
saying, . habeas corpus proceedlngs 1nvolv1ng factual 51t tlons should be
tried:in Superior Court.o." (CCA, WNo. DO77417 3/26/2020)

On April' 21, 2020,  Pulley filed a petltlon for wrlt of habeas corpus .

;v_icontalnlng the exact aame claims, arguments and ev1dence as 1n hls prev1ous

Court of Appeal petltlon in the Superlor;‘ Court. (Superior Court, No.‘HC21 902/
SCD231564, 4/21/2020), . - e i L
Oon June 6 .2020,. the Superlor Court denled Pulley s petltlon saylng

PulleY'S'..claiiri of constltutlonal VlOlathIlS were already ra1sed m the Court
of Ap’peals ’ Whlch denled them on the merlts ' ' and saylng, ; any alleged errors
in instructing'the Jury was not prejud1c1al.v {Superior Court ’ No., HC21 902/
SCD231564, '6/4/2020) . _

ON June: 29, 2020, Pulley ‘filed a petition for writ of habeas corpus 1n
the-California Court of Appeals containing the exact same claims, arguments E

and evidence.as in his previous Superior Court petition. (CCR, No. D077641).
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On June 30, 2020, the California Court of Appeal denied -Pulley's petition
saying, [Pulley's] petition is barred as repetitive." (CCA, No. D077641,
6/30/2020). o

On July é 2020 Pulley flled a petltlon for rehearing in the California - .
Court of Appeal Wthh went unansmered (CCA, No.D077641, July 8, 2020). -

On July 21, 2020, Pulley‘filed a Petition For Review in the California
Supreme Court ralsinu four queStlon'for review: (1) whether fearfof'perilw
as explalned 1n the deflnltlon of a forcible and atrocious burglary statute-.
is consistent Wlth reasonable fear as explalned in Section 198.5, (2) whether
the absence of 1nstructlons that the loss of consciousness was a great bodily -
injury resulted in an 1nadequate legal theory, (3) whether the failure. to -
1nstruct that a threat to a residential occupant by- ar 1ntruder Justifying the
use of deadly force does not requ1re a forcible of v1olent entry, (4) whether
the absence of the aforementloned 1nstructlon erroneously withdres
con51derat10n of justlflable homlclde defenses. (Cal. ‘Supreme Court, No.A
5263495, 7/21/2020) e

On July 24, 2020 the Supreme Court of California notified Pulléy that
his petltlon for review was untlnely. "(California Supreie Court, No.: $263495).

On August 31 2020 Pulley filed & petltlon for writ of habeas corpus
in the Callfornla Supreme Court raising t#o claims:: (1) trial counsel provided .
1neffect:.ve ass:.stance when he falled to request clarifying -instrtict‘i‘-o‘nsx- :
explaining the term great bodily injury includes the specific injury of the ..
victin(s;antecedeﬁt fhreat, and (2)'the frial court committed a prejudicial
error when 1t w1thdrew from the ]ury the only deferise of habitation 1nstructlon

respon51ve to the ev1dence (Cal Supreme Court, No.- 5264201, August.31q_2020);
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