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Question's. presented

This courts precedent in the united states v. Flowers v; Mississippi, 139 sct.
(2019), Kentucky v. Batson, 476 U.S. 79, o
Miller-elv.dretke, 545 US 231

Esparza-Gomez, v. united states, 422f.3d897 (atlar 2005)...(1)

Whether the defendant has been denied the right to trial by‘ an impartial jury.
when racial discrimination in jury selection compromises the i'ight of trial by
impartial jury. which undermines public cor_\fidence in adjudication; U.S. supreme
court consis_tentl‘y and repeatedly reaffirms .that racial discrimination by the
state in jury selection offends the equal protection clause; fourteenth

(2) whether, the defendant, has established prima facie case of intentional
discrimination under Batson with fespeét to (removal) of a single last black
juror #21 racially cognizable, be a use states waiver of all.allotted per;emptory
 strikes that resulted in removal .of known juror #21 without .cause, and Qtate
failure to prdvide race-neutral explanaﬁion. "
(3) whether or not struck jury system, peremptory. challenges. 13i:07_cea. Ferguson,
Jr, Washington practice crimiﬁal _procedure sect. 4002 at165(1997) was treated .thé
' same aé exercises of peremptory strike, against a single last black juror 21

racially cognizable group.



Questions

Q

Mr.Ewalan, asks the court which comprises of all nine justices.. methgr or hot
the state can wave all its allotted peremptory sttikevchallenges‘, but
intent'ionally'failed to provide race-neutral reason, when a single last black
juror #21 racially cognizable is excluded without cause. violates equal |
protection, under the fourteenth amendment U.S. constitution and wash. art, 1.
Section 21,22 |

Note Washington state statue RCW 2.36.100 ptohiﬁits exclusion of black
prospective jurors from venire without cause or hardship. "

@

ﬁll an objective observer view race as.a factor in-the exclusion of a single
last black juror 21 from venire without cause, which Washington ‘state statue .
2.36.100 prohibits, removal without hardship. |

Q3

If this.is all above-is.true. Mr.Ewalan's. established a prima facie case, of
racial discrimination in“jury selection.: In regards to juror #21 raciaily
cognizable group. | | |

Q4
Does, Erickson.and Jefferson constituted: :significant. and material changes in the



law that requires:retroactive application. Exceptidn to one year time bar RCW .
10.73.100 (6) where courts judicial ptecédent. Held: when determing whether a |
rule applie_s- ré‘troactivel.y , Washington state.courts-apply the test articulated by
the united states supreme ceurt -in under a.new rule applies retroactively on
collateral i:'eview only, if it is a new 'substantive rule of constitutional law or
a water shed rule of criminal procedure. A rule is new:for purposes of-até;gue
analyst if it breaks new grounds or impose new.obligation.

Q5 |
Did the trial court, court of appeals division: 1 acting chi_ef' judge, and
Washington supreme court aéting chief commissioner abused its discretion for

failure to intervene sua:sponte?

Q6

‘Is the case of national i.‘"dportance, involving united states constitution. Equal
protection, fourteenth amendment, why a single last black juror 21 was eicluded
from venire without cause.: '

_ Racial discrimination is huge in this country, and the rest of the world. Pebple
with practice get fired from positions of jobs, even criminally charged if

physical harm results.



LIST OF PARTIES

N All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ ] reported at - ' . : or,
[ ] has been de51gnated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix
the petition and is

to

[ ] reported at ; 61",
[ 1 has been designated for publication but is not yet reported; or,
D<] is unpublished.

M\For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _ A to the petition and is :

reported at M R O (a La lq’ | : or, -

[ '] has been designated for pubhcatlon but i 1s not yet reported; or,
[1is unpubhshed.

The opinion of the W ‘P Rt & Bwvisiess | court
appears at Appendix . B to the petition and is
[)(J\ reported at ; or,

[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished. '



JURISDICTION

[ 1 For cases from federal courts:

The date en whigh the United States Court of Appeals decided my case
was - 7

[ 1 No petition for rehearing was timely filed in my case.
't T_l ‘A timely petition for rehearing was denied by the United States Court of
‘Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. __A

The jurisdictionbof this Court is invoked under 28 U. 8. C. § 1254(1).

‘[-jJ‘For cases from state courts:

The date on which the highest state court decided my case was . \Q\ \S \15
A copy of that decision appears at Appendix S . —

[TA tf‘melx etition for rehearing was thereafter denied on the following date:
?, \ G \ ‘BQL" , and a copy of the order denying rehearing
appears at Append/ix .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on _ (date) in
Application No. ___A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

L3




CONSTTTUTIONAL AND STATUTORY PROVISIONS INVOLVED

Equal protection clause of fourteenth amendment are violated by the state
constitutional provi.sion which uses peremptory challenges to remove racialiy
‘cognizable group without cause. |

Equal prote;tion clause forbids prosecutor to peremptory challenge potential
jurors so]_.ely on account of race or on the assumption that black jurors as a
group will be unable to impartially consider the prosecution case against a black
defendah!:. Batson v. Kentucky, 476 u.s. 79 (1986); A same-race limitation on the
such defendants right to object would conform with neither (() The substantive
guarantees of the equal protection clause of federai constitutions fourteenth
amendment and the policies underlying a federal statuary provisions ("Originally
enacted in the civil rights act 1875 pursuant to the 'fourtéenth amendments
enabling clause, and later codified at 18 u.s.c.s. 243") - which makes a criminal
offense to exclude persons from jury service on account of the race-far, under
state peremptory challenges to exclude otherwise qualified and unbiased persons
from jury solely based on race. v

The federal statuary prohibition against discrimination in jury selection. Civil
rights act 1875, Later codified at 18 u.s.cs. 243 Makes race neutrélity in jury
selection‘av_visible, and inevitable measure. of.: the -judicial system own commitment
" of the command of-the constitution, The court are undetr affirmative duty to
enforce the strong statuary .and constitutional policies:embodied in that
prohibi't.ion. |



IN THE

- SUPREME COURT Of" THFE UNITED STATES

STATEMENT IN tHE CASE

In the’”BATSON" the u.s. suﬁreme couct held.that" states privileges to strike:
individual jurors through peremptory challenges, is subject to the'cémmands of
the equal protection clause. 476.u.s.at.89. |

Here the state argues, having not exercised peremptory'becauée waiver.of allotted
peremptory, is not a direct strike of a single last juror raqially cognizable
group. But states argument is contrary to the supreme coﬁrt recently held that
jury selection procedures may giVe rise to inference of disceiminatory intent;
aven though the prosecutor is not a;ti?ely striking potentialvjurors. In MILLER -

ELV.DRETXE, 2332-33 (2005)

Other factors also corroborate, claim of racial discrimination (1) prosecutors 
racial misconduct in jury sélection (2)4Tria1 court abused of discretion. Ihé
allegations stem from 11/12/2015, incident during children-ekchange when Ms.
Mwéniki,'Grabbed Mr. Ewalaon licensed firearm; during struggle the gun discharged

pointing to the ground. Fortunately no one injured.

The issue before tne court is, a single claim of racial discrimination in jury
selection.
The state presented no evidence to prove assault in the first degree assault

domastic violence with firearm, the state dozs not dispute this fact, when the

1 og Q3
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STATEMENT OF THE CASE



jury returne& a question regarding element in the first and secound degree
assault. See (EXHIBIT 1) vep (JULY 11 2016) PG. 452 a£ 14-16. Prosecutor. Quote"
I was trying to akéue that definition is not enough for first degree assault see,
Also PG 453 at 21-23. My argument was trylno to point out that concern that

finding he aasaulted Ms. Mwaniki, was not sufficient for flrst dcoree assault.

Piease note: Mr. EWaian is not arguing in sufficieacy of evidence. The evidence
presentad here as (EXHIBIT 1) Only pOlUtS out the fact that prosecutora attempt
to prove their case failed. and disparation led theam to resoct to one thing, a
dirty, evil discrimination in Jury selec tlbh; Here an objective observer will
view race as a factor in the removal of a single last black juror # 21 racially

vcognizable.

Mr. Bwalan, claim is.premised on raéial discrimination in.jury selectiqn,_under 8
u.s.c selection 1326 (a). Defendant.establishes a'prima race case of intentional
discrimination under batson with respect to removal without cause of a black
juror 21 récially cognizable,vbecausé_prosecutors waiQer of all allotted
peremptory challenge resulted in the removal without cause of a black juror 21
knowa under struck juey system; so thét a jury composed only of white’peréons was
selected. This jury convicted Mr. Ewalar, and senténced'him to 18 yearé in prison |

see. A copy of judgement and sentence. (APPENDIXE) &

PROCEDURAL BACK GROUND ON NEW CLATIM

QA oF ‘3.?:._



STATEMENT OF THE CASE



On April 19,2023, Mr. Ewalan filed motion based on (State v. Blake. 2020 wash. -
Lexis4)., Based on a single claim of racialidiscrimination in jury selection a
new Vlalm. The court cleck converted the motlon to a successive parsonal
 restra1nt ‘petition. Under rcw 10.73.140. and transferred the petition to court of
appeals division 1. See. Court E-mail letter (EXHIBIT 2) Notifying Mr. Fwalan
filing April 20, 2023. And April 26, 2023 (EXHIBIT 2) Appeals.court letter on
May 12, 2023. The courﬁ requested the prosecutor to respond, See (APPENDIXE A)
Rrief. Mr. Ewalan rénlied ‘then the court nbtified the parties the the petition
has been submitted to ahtlno cheif Judoe for final determlnatlon, See (FXHIBIT 4)

. July 21, 2023 E—nall letter. 1

On Novenber 17, 2023. the acting cheif judge dismissed the petitipn, alleging the
state did not directly struck a black juror 21. See. (APPENDIX B) Court opinion.
Mr. Ewalan filed motion for reconsideration, the court converted. Ihe‘motfon forA
reconsideration, into motion for discretionary review. Forwarding the motlon to

' Washington State Supreme_Court, See (EXHIBIT 5) supreme court E-mail letter
11/30/2023.

On Decembar 4, 2023. Mr. FEwalan, filed motion objecting court decision-converting .
the motion for reconsideration to hotion for discretionary review. See (EXHIBIT
5) Briefs, on December 4, 2043 the court clerk rejected Mr. Ewalans motlon, see

(FXHIBIT 6) Court E-mail, De cember 4, 2023.

On December &, 2023. Mr. Ewalan. Filed official motion for discretionary review,

30}; 1L



STATEMENT OF THE CASE



see (EYHIBIT 7) on December 13, 2023 Mr. Ewélan'filed emergency motion, asking.
the court department to.re501ve a question; whether'oc not a defendant
established a prima race cése of intentional discrimination under Batson with
respect to removal without cause of juror 21, because prosecutors waiving'a11 his
~allotted peremptory challenge that tesulted'to removal of a single last black
Juror 21 racially cognizable, can be treated the same as exercises of peremptory -
strike of Juro: 21. Furthermore prose utors failure to provide race-neutral

" explanation; Unfortunately the deputy acting court commlssloner tecmlnated. .
review, and denied motioon for emergency,_before the departments decides emetgency
"motion. however, asked Mr. Ewalan to filed motion to modify deputy acting |
comnissioners rulings dismissing the review;‘see‘Court opinion (APPENDIX c) .
12/15/2023. On DecembeL 27, 2023 Mr. Ewalan filed motion to modlfy commissioners,
see (EXHIBIT 8) Court letter, December 28, 2023 He also filed supplemental
motion,. see (EXHIBIT qr)’ 1 and 2

on March 5, 2024 Supreme court 1ssued an order denylng motion to modify

COmmiSSLOners ruling, see (APPENDIX D)

Iv. - | . ARGUMENT.

Mc. Ewalan, argues, Washington state highest couct opinion denying review is
aneasonable; and contrary to this court precedent, Its aISO'precédent, ninth
circuit and u.s. circuit courts precedent- WhiCh articulates, criminai defendant
have the constitutional right to a fair and impartial juiy; U.S. const.amend.xiv;

wash const, selection 21,22.

Ll—'@? AL



STATEMENT OF THE CASE

AN



U.s. suprame court has jurisdiction; Tt is perfectly consistent Qith u.S. supreme
court, practice to review.a lower court decision in order to ascertain whether a
Eedéral question may be implicated in an unreasonéd'summary order from a higher
court where the state éourt opinion fails to yield precise answer as to the
grounds decision, The court may be forced to turn,ﬁo other parts of the record,
such as pleadihgs, motion and tfial court rulings to determine iﬁ a federal claim
is so, central to the contrary as to preclude resting the judgement on
independent and adequate grounds. (Robérts; ch.j, and kennedy, Ginsburg, Breyer,
éotomayor—and kagan, jj),_Foséer v. chatman, 578 u-s 488 (2016), Arbough v. ho
corp, 346 u.s.500, 514, 126 s-ct.1235, 163 L Ed.2d 1097 (2006). |

" This how,ieverything‘unfolded. Tﬁé states drew up its jury list, pursuant to
neutral procedures of all afound © jurors calléd for citizén civil duty, dnly one
was black.. But the state used waiver of alldtteﬂ'peremptory challenge to remove
without cause the single last black juror 21 racially cognizable group;
vfurthermofe failed to proyide race;neutral‘ekplénaﬁion; united states v. Esparza-
Gonzalez, LU F 23S 71 Cat cav’aees) | |

The United States ;onstitution forbids striking even é single prospective juror
for a discriminatory pUrpose..A state may not discriminate on the basis of race
when exercising peremptory challenges against prospective'juforsvin a criminal -
trial, see. Flowers v. MISSISSIPPL, 139 s.ct.2228 (2019) (Kavanqugh,j, joined by

Roberts, ch.j, and Ginsburg, Breyer, Alito, Sotonayor, and'kagan, ii).

The state of Washington in Snohomish county superiocr court draw up its jury list

B 6\:» 12



STATEMENT OF THE CASE



pursuant to race neutral procedures of abouf 8}5 in total only one (1) was black
African American juror 21. The state used struck juror method of voir dire where
prosecutors are assigned consecutive numbers. In the instant case it was 1-85,
see. vrp (Juky 11, 20165 pg-10(2) The présecutor interview§ the jurors as a gfoup
for a period of time set by the trial court. Here the court categorized jurors in
two distinct groups, thbse in the juror box, and those in the audience, vrp (QUly
11, 20163 pg 9—19. The court started off by queétioning'jurors goiﬁg back and |
forth betweén those in jury box and those in audience. Before turning over to the
prosecutdr, vep (July 11, 2016) pg 10 at 25., pg 11-18 Then the court continued
questioning éé 18 at 18-25, Through pg 21-27.-Defense counsel joined in the

J
questioning jurors and excusing some; prosecutor excused none.

The trial court allowed both parties 20 minutes each to quéstion jurors, see vrp
(July 11, 2019).pg 41 at 10-13 and pg 42-60 at 3-4. The court went on a break pg
60-62. Then fesumed. Defense counsel started her 20 minutes interviews, vrp (July
11, 2016) pg 62 at 1-25, and pg 63—76‘at 9-16-22.

Then the court granted both parties 10 minutes additiona%,starting with a
prosecutor; see vrp (July 11,2016) pg.76 at 16. Through pg 85 at 1-22: Then
defense counsel started her 12 minutés, see-vrp (July 11, 20i6) pg 85 at 23-25
and pg 86-93 at 22. o

Mr. Ewalan, argues the defense counsel excused most of the jury for cause, on the
other hand the prosecutor excused just two (2) juror 7 and 17, see, vrp (July 11,
2016)7pg 94 at 1-14. Defense counsel continued to excused with cause, vrp (July

11, 2016) pg 94 at 16-25, and pg 95-96 at 1-3. The state continued to accept the

™
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~

pénel, in order to not change the jury box who are all white.v

The court allotted each party seven (7) peremptory strike. Challenges, seé vrp
(July 11, 2016 pg 96 at p-14. Starting with prosecutor in order to correct jury
composition seated. The court asked juror 15 to take open seat. The state '
accepted the panel. The defense excused juror 12. The: court asked juror 16 to
take open seat. The state accepted the panel. &he defense excused juror 16. The
state continued to accept the panel} Defense exéﬁsed'juror 11. The court asked
juror 19 to tdke open seat.

The_court finally realized the prosecutor is not activeiyveXercise peremptory
éhéiiénge,, idly accepting the panel,‘but prosecutor, was not willing to exercise
his allotted peremptory, despite being asked to at least exercise one, he ”
literally begged theﬁgﬁsaiio leave him alone; in order not to change the
composition of the jury bbx,with intentions to discriminate, see, Vrp (July 11,
2016) pg 96 at 12-25, pg 97~ at 1-23. Then the court asked defense counsei to
exercise her fifth challenge. vrp (July 11, 2016) pg 99 at 2-3. Counsel accepted
~ the panel, understanding prosecutors racial discrimination intent in jury.
bselection.'Accepting the panel; Because, if she exercises her two last allotted
peremptory, the'12 juror composition will chaﬁge, since juror 21 black last juror
racially cognizéble group will change the jury seated composifion. Mr. Ewalan,

- argues, the court struck jury system allows parties who intentionally want to
remove jurors for discriminatory reasons to camouflage these removals by
‘unseating jurors through waivers of peremptory strikes, rather than resorting to

direct removals by using peremptory strikes.

N oof A3



Mr. Ewalan, argues, The prosecutor waived all his aliotted-peremptories, with
intent to discriminate jurof 21 single last in venire, racially cognizable group.
Its clear undef the struck jury system, the waiver of peremptory chéllenges, just
like the exercise of these strikes, allows those of " A mind to discriminate to
do so, falllng to provide protectlon against removal of identifiable jurors, when
such removals is achleved by waiver, rather than exercise of peremptory strlke,
would frustrate the essential purpose of "Batson'' to eliminate the race-based
selection of jurors-and would violate the equal protection rights of both
defendant and prospectiye jurors undér struck juror system, waivers of peremptory '
strikes. | |

. Mr. Ewalan, argues, as to specific Batson, challenges with the last challenged,

. juror 21 racially cognizable, establishes a prima facie case, Mr. Ewalan has
shown (1) He is a member of cognizable group (2) The prosecutor use of waivefsfi“
peremptory chailenge removed member of such group. (3) Tbtally of the
circumstances gives rise to inference that the prosecutdr egcluded juror based
on race; United States v. Esparza, 422 F.3d 897 (9th cir 2005), Batson v.

| 3Kéﬁﬁucky, Fernandez v. Roe, 286 F.3d 1073,1077 (9th cir 2002),United States v.
~:£Chihchilla, 874 F.2d 695,698 (9th cir 1989). |

Under struck jury system, both the exercise of a peremptory striké and the waiver
of a strike remove a single, clearly idehtifiable‘juror. If a peremptory strike
is used, the‘striking party directly removes an identifiable juror, and no new
juror is séated. Similarly, if a party waives a peremptory strikes iﬁ the struck

jury system, and identifiable juror (The one with the highest juror number,"In

| % o\: 12
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this case juror 21) is removed and no new juror is seated, see. (Washingtoh
practice and procedure sec. 4002 at 165).

For this reason, the struck jury system has 1ong beén criticized for allowing the
racial engineering of juries, see. United States v. Blouin, 666F.2d 796,798 (2d
cir 1981). (Noting that the struck jdry system might "Increase the opportunity to
shape a jury a long racial group or other class lines. Jts easier, however,'to‘
camouflage discrimination with the struck jury system, because tﬁe demographics
of the entire panel will be know from the start, making easier to—piek to pick
and choose; Despite the power the struck jury system gives to parties to shape

. the composition bf’the jury. | | |
Mc. Ewalan, argues, he has established a prima facie case, of racial
discrimination in jury selection, when the state used waivers of perempfory

challenges to removal the single last black juror 21 racially cognizable group. -

But the state, and the highest court unreasonable.and erroneously asserts, the
state did not use any peremptory challenge, see. State respond brief (Appendix A)
pg 16 of 17, see Also court of appeals acting'chief judge opinion dismissing
opinion (Appendix B) pg 3 paragraph 1, So is supreme céurt acting deputy
commissioner (Appendix C) pg 2. And highest court department 2 (Appendix D)
denying petition for re—hearing. | ‘

The state, further, asserts, it just happeﬁd;that by juror 19, the court reached
all of the necessary jurors for the case, see. (Appendix A) pg 13 last paragraph.

-This argument is contrary to the supreme court recently held that jury selection

q 08 23
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procedures may give rise to an inference of discriminatory intent even though the
prosecﬁtor is not actively striking potential'jurors. In Miller-El v. Dretke, 162
L .Hd.2d 196,125 s ct. 2317, 2332-23 (2005).

Its true the government is not required tb exercise its peremptory challenges ana
its well witnio its rights to waive its all seven (7) peramptory challenge
(Observing that "The right to challenge a given number of jurors without showing
cause is on2 of the most important of the rights secured to the accused he may
exercise that right without reasén or for no teason, arbtrarily and
capriciouély, but even this capricious fight is limited by equal protection
requirensats, and when a waiver of peremptory strike creates an-inference of
intentional discrimination, the party waiving waiving that strike must provide a

race-neutral explanation for its decision tc effectively remove a specific juror;

The court held; In United States v. Esparza, 422, F.3d 897, quote ' Our holdiag
simply requires tha prosecution to provide race-neutral reasons fér a waiver of
peremptory strike under struck jury system. When defendant established a prima
facie showing of intentional discrimination [xx19] Based on the challenged

<. .
waiver. Mr. Ewalén, argues, the state didnt provide pace-neutral explanatidn, for
all seven (7) allotted waivers'of peremptory challenge.
Fqual protection clause forbids a prosecutor to pefemptorily challenge potential
jurors soley on éccount of their race; or on the assumption that black jurors as
a groub will be umable to impartially consider tie prosecution case against black
defendants (Opinion by, powell, j, joined by brennan, White, Marshall, Blackmun,

Stevens, and O'Connor,jj.
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Furthermore Washington stéte, statute, RCW 2.36.100. Furtheﬁ restricts a trial
court from excusing other wise qualified jurors "Except upon showing hardship,
extreme inconvenience, public necessary, or other reason defense sufficient by
court Mr. Ewalan, argues juror 21 black racially cognizable group}was removed
without excuse by the state, contrary to the state own constitution. RCW
2.36.100.

Juror 21 was excluded without cause from jury venire is sufficient to establish a
prima facie case, of racial discrimination, in violation of the equal protection
clause of federal constitutions, fourteenth amendment, uﬁder Batson v.- Kentucky,
476 u.379 (1986) (Stevens, j, joined by Rehnquist, ch, j, and O'conrer; Sclla,

Kennedy, Scuter, Ginsburg, and Brever, ji).
Yy 3 9 Yer,

Furthermore Washington state highest COurt, held: in city of Seattle v. Erikson, -
188 wn.2d 721 (2017)-That the states use of a peremptory challenges strike the
'gléét singleiblack juror remaining venire member of cdgnizablé racial group 1is
sdffiéient to establish prima facie discrimination réQuiring a full Batson
analyst (Batson v. Kentucky, 476 u.s. 76 (1986) And the holding in State v.
Jefferson, 192 un.2d 225 (2018)-Wnich changed the third step of Washington
‘“Batson” inquiry to ask whether an objective observer could:view race, Or
ethiicity as a factor in ihe use of a pergmptory challenge, instead of whether
the state purposefully discriminated on the basis of race-apply retrocacti?ely
for purpose of the significant change in the law "Exééption of rew 10,73.100 (6)

To one-year time bar of rew 10.73.090 (1) on filing a personal restraint
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petition.

Although the holdings of Frikson and Jefferson necessary announced rules with
procedural component, they also constituted a new substantive rules-of
constitutional law by safe guarding the constitutional rights to an impartial
jury trial, equal protection, and due process,

Furthermoce, in city of Seattle v. Erickson, 188 wn.2d 721, The raviewing court
adopted a bright-line rule that trial court must recognize a prima facie case of
discriminatory purpose wnen the sole member of a racially cognizable group is
peremptory struck from a jury, in which case the trial court must engage in a
full Batson analysis. Further, in 2017, and in 2023, in re pers restraint of
Rhone, 1 wn.3d 572 (2023) The court held that Rhones prp is not time barred
‘because Erickson is a significant, material, and retroéctive change in the law,
[ﬁénd transferad the petition to the supreme court as successive. In re pers.
Restraint of Rhone, 23 wn.App.Qd 307, 313,319-22, 516p.3d 401 (2002) (Citing RCW
'10.73.100 (6). We retain the matter for hearing. Later granting relief to Rhone.
(May 11, 2023) Remaining for new trial. (Gonalez, c.j.,and Johnson, Madsen,
Stephens, Gordan Meloud, Yu, Montoyé—Lewis, and Whither,jj.) concur.

Therefore, Mr. Ewalan, argu=s, Washinghton state highest court denying review. Is
first contrary to its own precedent and this court precedent and other u.s.
Courts circuits. Because, Ewalan has (1) Shown purposeful racial discriminatibn,
(2) Establishing prima facie case, in racial. discrimination. (3) Washington state
changed the third step of Washington "Batson’ Inquiry to ask wnether an objective

observer could view race as a factor in removal of juror 21 racially cognizable .
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in the use of waivers of allotted peremptory challenge, instead of whether the
state purposefully discriminated on the basis of race-apply retroactively for
purpose of the significant change in the law "Exception of Rew 10.73.100 (6) To

the one-year time bar of rew 10.73.090 (1) On filing prp.

Therefore the state, argument, Mr. Ewalan, petition is timefbar, is unreasonable
and erroneous, so iz argunent that Mr. Ewalan, failed to establish a prima facie
case of rasial discrimination; Which is conﬁrary to Washington state highest
court'precedent. And tihis court precédent, in Batson v. Kentucky, 476 u.s. 79
‘(1986); Washington v Davis, Supra at 239-242, Alexander v. Louisiana, at 632,
Jones v. Georgia, 389 u.s. 24,25 (1967). The state must demonstrate that .,
permissive racially neutral selection criteria and procedures have produced the
monochromatic results; Hermandez v. Texas, 347 u.s. 475 (1954), Swain v. Alabéma,

' 34, 43-44, 309 p3.d 325 (2013), United states v. Esparza, 422 F.3d 897 (2005).

Washington state has this thing called clarkline-which encourazes parties to
cure jury-selection errors with their peremptory challenges; Tais ensures that
peremptory chalLenges are properly used to promote a defendants right an
MImpartial jury and a fair trial“,ln the first instance. State v. Lupastean, 200
wn.2d 26 ,48, 513 p.3d 781 (2022); Manyvstates apply similar ruleé, there are
good reasons to require parties to use their available peremptory challenges to
cure jury-selection errors, and prevent unnecessary re-trials, Ross, 487 u.s. at
90. This helps to ensure that peremptory challenges are used to promOte,-rather

than inhibit the exercise of fundamental constitutional rights. Lupastean, 200
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w.n.2d at 52. 37 States fequire a defendant to use their peremptory chéllenges
curatively. Georgia v. Mccollum, 505 u.s.42. Strauder, at 309; State v. ﬁarrison,.
26 w.n.App.2d 575) (2023.

U.S. Supreme court, held: In Johnson v. California, 545 u.s.162 (2005), Cuote™ A
prima facie case of discrimination can be made out by offering a wiae variety of
evidance, so long as the sum of the proffered facts gives rise to an inference of
discriminatory purpose, a defendant may establish a prima facie case of
purposeful éiééfimination in jury selection of jury solely on evidence concerﬁing
the prosecutors exercise of'peremptdry ;hallenges at the departments trial. This
court is required to retain the case, veview it, remand and reverse for new
trial. (2) Prosecutors raéial misconduct in jury selection. And (3) trial court
‘abuse of its>discretion; ses, Ratson v. Kentucky, 476 u.s. 79,90 L.Fd.2d &9, 106
s ct 1712 (1986). (Stevens, j, joined by Rebnguis ch.j and O'commor, Scalia,

" Kennedy, Souter, Ginsburg, and Breyer, jj).

(2) Prosecutors racial misconduct in jury selection Mr. Ewalaﬁ, argues, Tnhe
présecutor engaged ia racial manipulation and profiling: As redantly supreme
court have decisioﬁs, have illustrated, undue attention on the subject of
nationality, ethnicity or race can interject intc a case and provide grounds for
reversal, State v. Bagby, 200 w.n.2d 777.No-99793-4~,Slip.op. (Wash. Januaty,.iQ,'

2023)

The prosecutor, Edward Stemler, started off, by manipulation background and

"L career Quote “Both the defendant and Ms. Mwaniki, are from Kenya. I want to know

~
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if anyone has spent time in Kenya. After distinguishing Mr. Ewalan nationality,
not an American,he proceeded to questioﬁ a single last black juror 21. She
answered. I have been to Africa, my family is from Egypt, and I grew up going
back and forth a little bit, see. Jury voir dire, vrp (July 11, 2016) pg 79 at-
'25, pg 80 at 1-4. Prosecutor, continued, Quote 'So what I want to ask, and this
is hard to answer in the abstract, anybody have any particular difficulty
understanding ‘'People' Who speak with an accent? Dose anybody have hearing issues

in away that would make it difficulty for them, harder than normal to hear

someone with accent speak or understand what they are saying?

Anyone more familiar than other people probably would be with the Kenyan culture,
when it.comes to marriage or gender roles, male, female, anybody have specific
knowledge about that? No. |

Mr. Ewalan, argues, despite prosecutors lengthy barrage raciét;stereotype, nobody
answered him; Furthermore right befere he launch iﬁtO'fl;ial ste:eotypa, he knew
what is about te ceme-out of his meuth is racist, That is why he warned vhite
jurists, in advance, This is hard-te answer,see. vep (July 11, 2016) pg 80 at 5-
15; As if the above is not enough , he launched into Mr. Ewalan prier career;
Presecuter, Quete "Thc_defeadint was a pelice officer in Kenya. pg 80 at 16-18.
Thé presecuter, coatinpgd to question juror 21. vrp (July 11, 2016) pg 83 at 9-
25, pg 84 at. MR. Stemi‘r: Quete "Jurer 21 the juror sumarized her answer?, by
stating, she was born here, éo vety-Mericanized, but culturally my backgreund is
'very differen;.“!h.'pt'secutqr. ;éiid if shecan fa;rly decide the case, when she
respendsd, yes. Adding, She. teaches her twe kids sert ef impartislity and
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diplomacy, Because? sems thing that-was culturally accepted *in: this country are -
not culturally acceptable te us, se I have te teach them 'te navigate that a
little bit- I am constamtly balancing things eut, see. pg 83-84.

Mr. Ewalan argues, the white jury understeed the prosecutes was emgaged .in race,
natiemality, accent, peeple, culture, all of it was irrelevant te the casé.
rathez. The presecuter line of questieming was designed -te distinguish, MNr.
Evalan skin of celer, Whe was facimg en all selected whits jury telling ﬂ’_l, M.
Bealan is frem ether. "Pesple” Frem anether Natien, hig culture is differeat frem
Ol;ttl; and he has accent that is net fer the whites.

Mr. Bvalan, argues, the studies have shewn even the simplest racisl cuss can
::1;3&: hpiicit biages and affect the vay jums‘-mlunte evidence and "'Subtle"
mtpuhtion of defendants "backgreund, 1-e. Natiomnty, rmctl-icuy and
~eulture, career such cues can affect Jums d.cision-ukmg mm u thnn oxpucit
reference race; see, Pnud, Supu, at 310 1, by ulung lttention te Mr. Ewalan,
Natxonahty, race, Ethnicity, culture and career, the prosecutor played openly,
in an open court into .stereotype that to be an American is to be white, and to be
black is somshow... Especially to those with accent,.somehow " Foreigner' coming
here to change, blood and to bring diseases; and to commit crime. see. Claire
Jean Kim, President Obama and Polymorphuos' Others in u.s. political discours, 18

Asian am L.J. 165,168,170 (2011).

Here, when the prosecutor, referred to Mr. Ewalan, nationality, ethnicity, race,
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culture, gender rules, it primed the all white jury to pay attention to this
racxal difference, thereby activating any anti-black implicit b1ases, they may
hold |

For example, juror 13, who was seated to deliberate Mr. Ewalan case, said this
Quote "'Hate to say the N-Word" A word associated with race stereotype "Beating,
and huniing blacks". The court did not inquire nor defense counsel, as to what
she ment, hate{b say N Word, see. vrp (July 11, 2016) pg 70 at 1.

Prosecutor, asking all white jurors, about Mr. Ewalan's nationality, ethnicity,
race, 'people' with accent, culture gender rale, is having to interpreted the
white prosecutor, Mr. Edward Stemler. Questions as referring te Mr, Ewalan
nationality, race, ethnicity, but also.drew needless attentien to the defendants
culture, race, activating Anti-Black implicit biases, State v. Burch, 65 wn.App.
828.

As recently supreme ceurt decisiens have illustrated, undue attentien.on the
subject of nationality, ethm.city, race, can inject prejudice into case and
provide gromdl for reversal, State v, Bagby, 200 wn.2d 777 (2023) Ummlnrlly
oq:hasi;ing» the defendants .race, censtituted:presecuters miscenduct, Hendersen v.
Thompsen, 200 wn.2d 417, 621'-22-, 518 p.3d 1011 (2022). Court held (If race bias
is a facter in the decisien of s judge or ijthat decision does net achieve
substantial just, and it must be reversed. Here Mr. Ewalan, has demenstrated ene
of the evidence’ to-establish ‘a prima facie case; ef. m&ct%imhimtim adding
to prol%ieutorsﬁ ‘'use of peremptory. chaueng&ﬁ to remsve .a single last black juror 21

frem venire.
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Finally}-Mr. Ewalan, argues the trial judge abused its discretion, the threshold
issue heie is whether a trial ceurt, as oppesed to a party, may raise sua sponte,
A Batsen issue. The trial judge here correctly ebserved that the purpese ef the
“Ratsen" case md its pregeny is te peetect the rights ef jurers to participate
" in eur judicial system frees frem the taint ef invidieus discriminatien. |

The principle applies [A 765] with equal pritoctlan ferce te defendants in
criminal cases and ether litigants. State v;'Evans,.loo wﬁ.App. 757;, Flewers v,
Mississippi, 139 8 ct 2228 (2019), U.S. supreme court held:s The job ef enforcing
the "Batsen” rule rests first and feremost with trial judges. Angficans trial |
judges eperate at the frent lines of American justice.. In criminal trials, trial
judges pessess the primary responsibility to enforce ''Batson'' And prevent racial
discrimination from seeping into the jury selection process (Kavanaough, j,
joined by Roberts, ch.j and Ginsburg, Breyer, Alito, Sotomayor, and Kagan, jj)
Other courts considering the question have recognized that a trial judge has a
unique responsibility to ensure that these rights are protected in our judicial
system.

In Lemley v. State [20] The Alabama court of appeals held that a trial judge is
authorized [xxx13] To conduct a '""Batson'' hearing even in the absence of an
objection by a party, The court stated its ratifinale as follows. Because racial
discrimination in the selection of jurors cast doubt, on the integrity of
judicial process; Rose v. Mitchell, 443 u.s. 545, 556, 99 s.ct 2993, 3000, 61
L.Ed.2d 739 (1991), The trial judge, as the presiding officer of the court,

-~
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should take the [xx379] necessary steps to ensure that discriminatien will not
mar the proceedings in his ceurt room.

Quoting from Powers v. Ohio, 22, The court also said: Active discriminatien,
during the jury selgct‘ion precess cendenes violations of the United States
constitutien Qithin the very, institution entrusted with its enforcement, and so
invites c;yniciam respecting the jury neutrality and its obligatien to adhere to
The q;'nicism may be aggravated if race is implicated in the trial as with an
alleged racial metivation of the defendants or a victim. Addressing the same
issue in Maryland, the Maryland court.ef special appsals alse.held that a trial
court may, in the exercise.of dts'cretign,‘.gaiae-‘a “Batsen'’ challenge, -sug spents.
In the werds of the ceurt, a trial judge mod not si;_ idly by.when he er she
ebserves what the perceived te be ractal discriminatien in the exercise of
peremptery challenges. He.is clearly te intervene; In Pesple v, Whaley, one of
the judges of appsllate ceurt in Illineis neted. The apparance of justice -is not
fulfilled if the trial ceurt acquiesees in, cesdons-er. faila to preclude attempts -
by tl;e prosecutor to exclude blacks from the jury seley because they are black.
The trial court cannot sit idly by in such 'imumu.md*hme an aceomplice to
racial discriminatien in the ceurt reom; rather, it must insure that justice
prevails and that the:appearance of justice is demenstrated in the trial that is
taking place befers these in attendance. |

The observation of these two jurist and the statistical data suggest that the
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allotted peremptery challenges, is just like the exercise of these strikes,
allews these with "Mind to discriminate te.do se, because, beth the exercise of
peremptory. qtri.kes _and. the waivers of alloted-peremptory challenges remove a
single, clearly identifiable juror, if a peremptory strike is used, the 'striking
party directly removes an identifiable juror, and mo new juror is seated:
Similarly, if a p@rty waivers a peremptory strikes, an identifiable: juror (The
one with the highest jurer number 'Juror 21"). s removed. and no.new- juroi: is
seated thit®. This allows the racial engineering ef jurers. ‘ |

Mr. Bealan, argues he has established. a prima facie case, of racial
diseriminatien in jury selectien, therefere the petition is net time-barred:
Washington highest court.held.,,; in Erickson, Jefferson, And Rhone, ~ne§essarily
annonced rules with procedural components they- ilso-mstitutad a new substantive
rules of constitutional law. safe-guarding the constitutional rights in 2017, and
2023 in Rhene, 1 wn.3d 527 (2023), holding. Rhone, ''prp"” is not time-bar because,
Erickson is significant, material, and retroactively change in the law.

The u.s. supreme court also held: When a new substantive rule of constitutional
law controls the out come of a case, the constitution requires state collateral
review courts to give retroactive effect to that rule. Teagues, conclusion
establishing the retroactively of new substantive rule is best, understood as
resting upon constitutional premises, that constitutional command is like all
federal law, binding on state courts (Kennedy, j joined by roberts, ch, j, and
Ginsburg, Breyer, Sotomeyor and, Kagan, jj).

Mr. Ewalan successive "prp" is timely, because it fails under rcw 10.73.100 (6)-
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- problem that "Batson“ was intended to address has not been eliminated. But
whether or not one agrees with these observations, judges still have
responsibility to ensure that the procéedings over which they preside are fair
both in actuality and in perception. As the Alabama court said, to permit
invidious discrimination during jury selection is to permit violation of one of -
the most basic laws, in the very institution entrusted to enforce the law.
Accordingly when trial judge presides over a trial where the peremptory challenge
is being used in an invidiously discriminatory way, that judge may, in his or her
discretion, act in such situation runs the substantial risk of casting doubt on

the fairness of judicial process.

Taking appropriate [xx380] actions in such situation promises respect for the
law. And taking such action is consistent with courts considerable discretion in
conducting judicial proceedings in [xxx17] away that is fair to all. In short, a
judge need not sit idly hy while the right to participate in our judicial system,
free of biase, is infringed by the discriminatory use of peremptory chalienges.
“Batson" court held that a defendant can make out a prima facie of discriminatory
jury selection by "the totality of the relevant facts': mr.Ewalan, has shown by
(1) about a prosecutors conduct during the defendant own trial. 476 u.s. at 94,
% L.ed.2d 69,106 s.ct. 1712. (2) Trial court abuse of its discretion -
furthermore, the u.s. supreme court recently held that jury selection procedures.
may give rise to.an infe:ence of discriminatory intent, Even though' the ,
prosecutor is ‘not actively striking potential jurers, see. Miller-!l (' Dretb.,‘
162 L.Ed.2d 196, 125 s.ct. 2317, 2332-33 (2005). ,
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CONCLUSTON
Mr.-Ewalan, argues waivers of allotted peremptory challenges, is just like the
exercise of these strikes, allows those uith."Mind to discriminate to do so,
because, both the exercise of peremptory strikes and the waivers of alleted
'perenptdry-chnllenges remove a single, cledrly.tdentifiable juror, if a
peremptory strike is used, the striking party directly removes an identifiable
juror, and no.new juror is seated: Similarly, if a party waivers a:peremptory
strikes, an‘identifiable juror (The one with the highest juror number "Juror 21")
is removed and no new juror is. seated this, This allows. .the régialxengin.gging_of

jurors.

Mr. Ewalan, argues he has established a prima fgcievcase, of racial
discrimination in jury selection, -therefore the petition-is not time-barred:
Washington highest court held, in Erickson, Jefferson, And Rhone, necessarily
lannonced rules with procedural components they also constituted a new substantive
rules of constitutional law safe-guarding the constitutional rights in 2017, and
2023 in Rhone, 1 wn.3d 527 (2023), holding. Rhone, "prp'" is not time-bar because,
Erickson is significant, material, and retroactively change in the law.

The u.s. supreme court also held: When a new substantive rule of constitutional
law controls the out come of a case, the constitution requires state collateral
review courts fo give retroactive effect to that rule. Teagues, conclusion
establishing the retroactively of new substantive rule is best, understood as
resting upon constitutional premises, that constitutional command is like all

federal law, binding on state courts (Kennedy, j joinéd by roberts, ch, j, and
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Ginsburg, Breyer, Sotomeyor and, Kagan, jj).

Mr. Ewalan successive 'prp'" is timely, because it fails under rcw 10.73.100 (6)-
Its based on a significant change in law announced in Eri.c.kson, Jefferson, and
Rhone that retroactively, see. Montgomery v. Louisiana, 577 u.s. 90 ‘(201.6).

Its clear Mr, Ewalan was denied due process by the state of Washington, highest
court, conclusion, conflicts with its own precedent, this court precedent, and
other u.s. circuits, and the applicable. laws cited-above,-because its the right
do. |
The petition for a writ of certiorari.should:be granted:respectfully.

I, here by certify that above i9s correct.and true, -to the best of my knowledge,
and declare under penalty of perjury .under,.federal laws.

e

.+ (Affiant signature)
Subscribed and sworn:before: me .this 3 f day: of Mac |, 2024.

£ /MJ@M

Notary public. in and for ;the,a:.gte of

(Signi‘ture)

Washington;- residin, ..in: WALLA.WALLA, ..county
. B \




STATEMENT OF THE CASE



Reasons for granting the .petition

Petitioner, respec-tiﬂrely-,-- ask the court to grant, certiorari for the following
reasons: .(1) The united states constitution forbids.striking even a single
prospective juror .for" “disc:.'imimtoryf purpose.- considered of national | importance,
resolved by implication by this.court: racial discrimination-in jury:selection.
(2)The Washington state highest :court opinion denying review is' in conflict with -
this court precedent, ninth circuit and other U.S. circuits.

(3)Washington state highest court,.err, by concluding the defendant failed to
establish a prima facie case, of discriminato:y»»intexit,», under Batson; when
prosecutor waived all his allotted peremptory challenge, resulting to-removal of
a single black juror 21 without cause from Venire.

(4) This court, has jurisdiction to‘hear petition for a'writ of certiorari under
section 1257. Final judgements or. decrees rendered by.the highest court of the
state in which a decision could be had, may"reviewedv-b'y‘the U.S. supreme court by
writ of certiorari, see, Hopfmann v.. Connolly, 471 U.S. 459.

(5)Article iii of the constitution grants this court authority to-adjudicaté
lagal disputes in the. context of 'cases" ''controversies", and racial ° _
discrimination in jury selection harmed not only defendant, but also excluded
juror without cause, and entire cdrmxunity;;- see, deposit guaranty ‘Nat-Bank V.
Roper, 445 U.S. 326, 332-336,. 100 s.ct. 1166, 63. 1. td, 427 c1980 |



