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No. 22-5360 .
° FILED
, , May 8, 2023
UNITED STATES COURT OF APPEALS ’
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk
MARY A. KINDRED, )
)
Plaintiff-Appellant, )
) ORDER
v. )
' )
MEMPHIS, LIGHT, GAS AND WATER, )
)
Defendant-Appellee. )

Before: GILMAN, GIBBONS, and READLER, Circuit Judges.

Mary A. Kindred petitioﬁs for rehearing of this court’s order of February 27, 2023,
affirming the district court’s grant of summary judgment to the defendant, Memphis Light, Gas
and Water, in her employment discrimination action brought under the Americans with Disabilities
Act and the Age Discrimination in Employment Act.

Upon consideraﬁon, this panel concludes that it did not misapprehend or overlook any
point of law or fact when it issued its order. See Fed. R. App. P. 40(a)(2).

We therefore DENY the petition for rehearing.

ENTERED BY ORDER OF THE COURT

Lot

Deborah S. Hunt, Clerk
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JUDGMENT

On Appeal from the United States District Court
for the Western District of Tennessee at Memphis.

THIS CAUSE was heard on the record from the district court and was submitted on the
briefs without oral argument.

IN CONSIDERATION THEREOF, it is ORDERED that the judgment of the district court
is AFFIRMED.

ENTERED BY ORDER OF THE COURT
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UNITED STA COURT OF APPEALS !
D T SDorH CIRCUIT DERORAH S. HUNT, Clerk |
MARY A. KINDRED, )
)
Plaintiff-Appellant, ) A
) ON APPEAL FROM THE UNITED
v. ) STATES DISTRICT COURT FOR
) THE WESTERN DISTRICT OF
MEMPHIS LIGHT, GAS AND WATER, ) TENNESSEE
)
Defendant-Appellee. )

Before: GILMAN, GIBBONS, and READLER, Circuit Judges.

Mary A. Kindred, proceeding pro se, appeals the district court’s grant of summary
judgment in favor of the defendant, Memphis Light, Gas and Water (“MLGW?), in her
employment-discrimination action. This case has been referred to a panel of the court that, upon
examination, unanimously agrees that oral argument is not needed. See Fed. R. App. P. 34(a). For
the reasons set forth below, we affirm.

In January 2016, Kindred began working for MLGW as a pari-time Special Officer,
supporting full-time staff in securing MLGW properties. An essential function of the position was
to be present at the property to which the Special Officer was assigned. On June 6,2017, MLGW
received a medical-leave request from Kindred’s counselor, Elizabeth Storey, requesting that
Kindred be excused from work for approximately four to six weeks beginning June 7, 2017. On
June 13, 2017, Kindred’s supervisor, Alonsia Hardy, sent Kindred a letter providing her with a
“UNUM packet” to complete and return to the MLGW Insurance Department and asking Kindred

to update him on her status by cailing every Monday.
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Seven months later, Kindred remained on leave. Kindred had cancelled an “interactive
meeting,” supposedly arranged by Hardy in accordance with the Americans with Disabilities Act
Amendments Act (‘ADAAA”), scheduled for January 8, 2018. On January 10, 2018, MLGW
Acting Manager of Employment Services, Eric Conway, notified Kindred that the interactive
meeting had been rescheduled for January 17, 2018, and that her presence was mandatory.
Conway’s letter explained that MLGW had not received any additional documentation to confirm
her return to work since Kindred sent medical documentation on June 6, 2017. Conway explained
that Kindred’s failure to attend the rescheduled meeting would be viewed as a refusal to cooperate
in good faith with the ADAAA interactive process and would be considered job abandonment and
result in the termination of her employment.

Kindred cancelled the January 17, 2018, meeting due to inclement weather. On that date,
Storey sent Conway a note indicating that Kindred was scheduled for an appointment on January
29,2018. After Kindred’s appointment, Storey sent Conway two letters, stating that, “[d]ue to her
being symptomatic[,] it is suggested she continue to remain off work.” Storey initially advised
that a return-to-work date was “undetermined at this time,” but stated in the second letter that
Kindred might return on April 1, 2018, “subject to change pending progress.”

On February 2, 2018, Conway and Hardy conducted an interactive meeting with Kindred
over the phone. According to Conway, during the meeting, Kindred became “agitated and rude,”
disconnected the call, did not answer when he called her back, and did not respond to his
subsequent voicemail. Kindred disputed this. She surmised that the call might have been
“dropped,” and she stated that Conway never called her back or left her a voicemail. By letter
dated February 8, 2018, Conway informed Kindred that MLGW could not extend her leave due to
the need for her to be physically present to secure its facilities and that her employment with

MLGW had been terminated based on her failure to (1) complete and return the UNUM forms to
| substantiate her absence, in violation of MLGW?’s policy on sick leave and short-term disability
salary continuation, and (2) cooperate in good faith with the ADAAA interactive process.

A final letter from Storey, dated July 31, 2018, stated, “Paperwork requesting leave was
submitted to [UNUM] on June 27, 2017. On, July 24, 2017, a revised request for leave was
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submitted to [UNUM] requesting additional time off. Shortly after, Ms. Kindred reported to
[Storey] that she was informed that she did not qualify for benefits through [UNUM].”

In March 2018, Kindred filed a charge with the Equal Employment Opportunity
Commission (“EEOC”) and the Tennessee Human Rights Commission. In the section of the
standard form for indicating the basis for the charge, Kindred checkcd only the box for disability.
She provided the following “particulars” of the charge:

On June 7, 2017, I went out on medical leave. On January 29, 2018, a request was
made for additional medical leave thereafter; I was terminated February 9, 2018,
for alleged noncompliance regarding ADA[] interactive process.

I believe that I have been discriminated against due to my disability in violation of
the [ADA]. ‘

On the EEOC pre-charge inquiry form, however, Kindred checked the box for age discrimination,
not disability discrimination. On that form, Kindred provided the following description of the
alieged discrimination: “Using a false aliegation of noncompliance with provisions of the [ADA]
to justify terminating my employment, no younger employee has been subjected to similar
treatment.” She further stated that “[a]ll younger employee[s] were given the opportunity to work
full time without har[as]sment or job loss.”

In September 2019, Kindred sued MLGW, Hardy, Conway, Renee Daniel, and Angela R.
Hewitt, citing the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12101, et seq., and the
Age Discrimination in Employment Act (“ADEA”), 29 US.C. § 621, et seq. She alleged that,
pric;r to January 2016, she was employed for ten years as an armed security officer with Clifford
Dates and Associates Security (“CDA”), the company that MLGW contracted with to provide
security in their facilities. In 2015, MLGW decided to terminate this contract and to convert the
CDA employees who were providing security in their facilities to MLGW employees. According
to Kindred, these employees were approved to receive an annual salary and benefits for 40 hours
of work per week.. She alleged that, initially, all former CDA employees worked 2 maximum of
30 hours per week and that, beginning in July 2016, “groups of former CDA workers™ began to

transition to full-time employment. Kindred alleged, however, that her “work schedule began to
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ﬂuqmate” and her hours dropped to 20 to 28 hours per week. She stated that she asked Hardy and
a human-resources representative when she would transition to full-time, but did not receive “a
full and succinct answer.” Kindred alleged that, “A succession of actions followed my inquiries
about my work status which were part of the overall maltreatment and disadvantageous measures
and tactics used in relationship to my employment, but . . . did not apply to younger employees.”
She alleged that she was “excluded ... from the group of former CDA employees who were
converted to full-time status” because of her age and was removed from her post and replaced with
a younger employee who had worked for CDA for only three years. She further alleged that, in
2017, when she asked about the discrepancy between the annual salary entered on her paystub,
which reflected full-time employment, and the amount of hours she had actually been permitted to
work, her “work hours became even more erratic.”

With respect to her claim of disability discrimination, Kindred alleged that, due to “the
stress of unstable and inadequate earnings,” the removal from her full-time position, and
assignment to “a potentially dangerous {job] site with no backup employee on duty,” she took a
medical leave of absence beginning on June 7,2017. She alleged that, in accordance with MLGW
requirements, she called or texted Hardy every Monday to advise him that she was still under a
doctor’s care and had not been cleared to return to work. Kindred stated that Storey, her healthcare
provider, sent verification of her medical condition to UNUM and that UNUM denied her claim
for short-term disability because she was not eligible as a part-time employee. She further alleged
that she did not fail to participate in the ADA interactive process. She stated:

I never broached the subject of . . . ADAAA as MLGW describes it. The first time
MLGW mentioned anything to me about ADAAA was in the letter Mr. Conway
wrote on January 10, 2018 when he attempted to recharacterize the scheduled
meeting for that day as an attempt to conduct an ADAAA discussion. At no time
by telephone or in person did Mr. Conway or Mr. Hardy mention ADAAA to me.
I did not refuse to do anything and I did not disconnect our call. The only directive
I received from any management person was a request for a return to work date. 1
did my best to comply with that directive.

Kindred alleged that, contrary to Conway’s stated reasons for her termination, Kindred never

refused to engage in the interactive process. She further alleged that she had complied with the
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MLGW policy for sick leave and short-term disability salary continuation and with the requirement
that she call in weekly during her leave of absence.

Finally, Kindred alleged that she made her request for medical leave pursuant to the Family
and Medical Leave Act (“FMLA"), 29 U.S.C. § 2601, et seq. She stated that Conway denied her
request “based on insufficient hours to qualify for it,” but, by her count, she had “sufficient hours
within the appropriate time frame.” As an “attachment” to her complaint, Kindred later submitted
a letter from the United States Department of Labor, Wage and Hour Division regarding a
complaint for violations of the FMLA that she had filed.

Upon initial screening under 28 U.S.C. § 1915(e)(2), a magistrate judge recommended
dismissing Kindred’s claims against the individual defendants, her claim of retaliation under the
ADEA, and any FMLA claims, but allowing her to proceed with her failure-to-accommodate and
retaliation claims under the ADA and her disparate-treatment claim under the ADEA. Neither
party objected, and the district court adopted the report and recommendation.

After the completion of discovery, MLGW moved for summary judgment. MLGW first
argued that Kindred’s ADEA claim failed because she did not exhaust her administrative remedies
and because, even if she did, she was not qualified for her position and had been terminated for a
legitimate, non-discriminatory reason. Next, MLGW argued that Kindred’s failure-to-
accommodate claim under the ADA failed because (1) she was not a “qualified individual” with a
disability entitled to protection under the ADA due to her inability to perform an essential function
of her job, i.e., being physically present at the MLGW facility to which she was assigned; (2) an
indefinite leave of absence is not a reasonable accommodation, (3) she failed to engage in the
interactive process, and (4) continuing an indefinite leave of absence would impose an undue
hardship on MLGW. Finaily, MLGW contended that Kindred’s ADA retaliation claim failed
because she never engaged in protected activity and MLGW had a legitimate, non-retaliatory
reason for her termination: “she could not perform the essential functions of her position.”

A magistrate judge recommended that MLGW’s summary-judgment motion be granted.
Finding that neither the standard charge form nor the pre-charge inquiry form that Kindred filed
with the EEOC served to exhaust her ADEA claim, the magistrate judge concluded that the claim
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was procedurally barred. With respect to Kindred’s failure—to—accomrﬁodate claim, the magistrate
judge found that Kindred’s request for indefinite leave was not a reasonable accommodation and
Kindred thus was not a “qualified” individual under the ADA. Finally, the magistrate judge
concluded that Kindred could not demonstrate a genuine dispute of material fact as to whether
MLGW?’s proffered reason for her termination was a pretext designed to mask retaliation. Over
Kindred’s objections, the district court adopted the report and recommendation and granted
MLGW’s summary-judgment motion.

On appeal, Kindred argues that MLGW “subverted the discovery process by refusing to
answer any questions or furnish any documents requested by [her i]nterrogatory.” With respect to
her age-discrimination claim, Kindred contends that the district court erred in finding that she
failed to exhaust her administrative remedies. Kindred also argues that MLGW “violated ADA[]
policies and procedures™ by not properly informing her of “an intended interactive interview,”
failing to a have a “medical coordinator present at what was initially called a meeting to furnish a

b2 N 19

return to work date and later characterized as an ADA[] interactive interview,” “employ{ing} an
inflexible Maximum Leave Policy,” and falsely accusing her of “failing to return UNUM
Insurance forms.”

We review a district court’s grant of summary judgment de novo, viewing the facts in the
light most favorable to the non-moving party. Flagg v. City of Detroit, 715 F.3d 165, 178 (6th Cir.
2013). Summary judgment is appropriate “if the movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to“j'udgment as a matter of law.” Fed. R. Civ.
P. 56(a); see Est. of Smithers ex rel. Norris v. City of Flint, 602 F.3d 758, 761 (6th Cir. 2010).

L Discovery

Kindred first argues that “[t]his case does not meet the criteria for a [sjummary [jJudgment”
in light of the MLGW’s refusal to respond to her discovery requests. She contends, “It is not
possible . . . to find that there is no longer any dispute left in the facts when [MLGW] withheld
‘pertinent and relevant facts.” MLGW responds that, because Kindred failed to comply with the
district court’s sche%}lling order and discovery deadlines, it was not required to respond to her

requests.
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The district court initially set a deadline of November 16, 2020, for written discovery. The
order advised the parties that requests for written discovery must be served at least 30 days before
the deadline to allow sufficient time for responses. At Kindred’s request, the court extended the

PC;ULB deadline for written discovery to March 29, 2021, and ordered that “[a]ll written discovery requests
) must therefore be served by February 26, 2021.” On March 15, 2021—17 days after the deadline
4« to request written discovery—Kindred filed her‘ﬁrst set of interrogatories with the court. On April
23,2021, Kindred filed 2 motion to compel MLLGW to respond to her interrogatories. In response,
‘;?QMLGW explained that Kindred never served he%interrogatories on the company, asserted that her
discovery request was untimely, and noted that her motion to compel was not in compliance with
the district court’s Local Rule 26.1(b). The court denied Kindred’s motion to compel on the ground
that kier discovery request was untimely. On this record, there is no basis for Kindred’s assertion
that MLGW “subverted the discovery process.”
1L Age Discrimination and Failure to Exhaust Administrative Remedies

Kindred next challenges the district court’s conclusion that she failed to exhaust her
administrative remedies with respect to her age-discrimination claim under the ADEA. Before
filing a cfvil action under the ADEA, a plaintiff must first file a charge alleging unlawful
discrimination with the EEOC. 29 U.S.C. § 626(d). “A charge shall be in writing and shall name
the prospective respondent and shall generally allege the discriminatory act(s).” 29 C.F.R.
§ 1626.6. In addition, to be deemed a charge, a filing “must be reasonably construed as a request
for the agency to take remedial action to protect the employee’s rights or otherwise settle a dispute
between the employer and the employee.” Fed. Express Corp. v. Holowecki, 552 U.S. 389, 402
(2008). In other words, a filing constitutes a charge if an “objective observer” would reasonably
construe the filing as a “request( for] the agency to activate its machinery and remedial processes.”
Id. This is a “permissive standard” under which a “wide range of documents” may constitute a
charge, including, in certain circumstances, pre-charge documents filed with the EEOC. See id.
at 402, 404-06 (construing employee’s EEOC intake questionnaire and an accompanying affidavit
that expressly asked the EEOC to take action as a charge); Littlejohn v. City of New York, 795 F.3d
297, 305 n.2 (2d Cir. 2015) (“When the Intake Questionnaire manifests intent to have the agency
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initiate its investigatory processes, the questionnaire can itself constitute a charge of
discrimination.”); Hildebrand v. Allegheny County, 757 F.3d 99, 113 (3d Cir. 2014) {concluding
that an employee who completes an EEOC Intake Questionnaire and checks the box indicating
that he wants to file a charge of discrimination “unquestionably files a charge of discrimination”).

Here, Kindred filed a formal charge of discrimination, alleging discrimination on the basis
of disability, along with the EEOC pre-charge inquiry form, in which she alleged discrimination
on the basis of her age. On the formal charge, only the box for disability discrimination was
checked. Kindred contends that this was due to the EEOC investigator’s failure to check the box
for age and was “beyond [her] control.” But even assuming that this is true, it does not explain
the absence of any substantive allegations of age discrimination in the formal charge.

With respect to Kindred’s pre-charge inquiry form, the district court concluded that it too
did not serve to exhaust her administrative remedies as to her ADEA claim for two reasons. The
court first noted that the document was not verified. But the case on which the court relied to find
that Kindred’s charge had to have been verified, Williams v. CSX Transp. Co., 643 F.3d 502, 509
(6th Cir. 2011), concemed a claim brought under Title VII of the Civil Rights Act of 1964, not the
ADEA. And unlike Title VIL, the ADEA and its implementing regulations do not require
verification. Compare 42 U.S.C. § 2000e-5(b) with 29 CF.R. § 1626.6; see aiso Diez v. Minn.
Mining & Mfg. Co., 88 F.3d 672, 675 (8th Cir. 1996). Thus, the lack of verification does not
preclude Kindred’s pre-charge inquiry form from being construed as a charge of age
discrimination.

The district court, however, correctly determined that Kindred’s pre-charge inquiry form
does not constitute a charge because it does not satisfy Holowecki’s requirement that it objectively
demonstrate that she asked the EEOC to take remedial action. Nowhere on the pre-charge inquiry
form does Kindred request that the EEOC take any action with respect to her allegations of age
discrimination. And as the district court noted, each page of the form stated in bold, “THIS PRE-
CHARGE INQUIRY IS NOT A CHARGE OF DISCRIMINATION.” What is more, the form
explains to employees that its purpose is to help the agency “assist you and determine if your

concemns are covered by the employment discrimination laws.” In Holowecld, the Supreme Court
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explained that similar language included in the intake-questionnaire form used by the EEOC in
2001 did not “give rise to the inférence that the employee requests action against the employer”
and “[i]n fact . . . suggest[edj the opposite: that the form’s purpose [wa]s to facilitate ‘pre charge
filing counseling’ and to enable the agency to determine whether it has jurisdiction over ‘potential
charges.”” 552 U.S. at 405. Indeed, the Court deemed the intake form in that case to be part of
the charge only because it was supplemented with an affidavit in which the employee expressly
requested that the EEOC take action. Jd. Here, given the pre-charge inquiry form’s express
statement that it does not constitute a charge of discrimination and its design as a tool for
determining whether an employee’s allegations are covered by employment-discrimination laws,
it cannot be considered a charge under the ADEA. See Holowecki, 552 U.S. at 405; see also
Shaukat v. Mid Atl. Pros., Inc., No. TDC-20-3210, 2021 WL 5743909, at *4 (D. Md. Nov. 30,
2021) (rejecting plaintiff’s assertion that the EEOC pre-charge inquiry qualified as a charge and
explaining that language on the form stating that it was nof a charge of discrimination distinguished
it from other cases where prior versions of the pre-charge inquiry form, i.e., the intake
questionnaire, were deemed to constitute a charge); Herrerav. Di Meo Brothers, Inc.,529 F. Supp.
3d 819, 828 (N.D. I1L. Mar. 29, 2021) (declining to consider the pre-charge inquiry form as part of
the charge of discrimination given that the form “denies being a charge”). Because Kindred’s
charge of discrimination did not allege age discrimination and her pre-charge inquiry form cannot
be considered a charge, the district court properly granted summary judgment in favor of MLGW
on Kindred’s ADEA claim.
IlI.  Failure to Accommodate Under the ADA

Under the ADA, an employer cannot discriminate against a qualified individual on the
basis of disability in regard to the terms, conditions, privileges, or termination of employment.
42U.8.C. § 12112(a). An employer discriminates within the meaning of § 12112(a) when it fails
to make “reasonable accommodations to the known physical or mental limitations” of an otherwise
qualified employee, unless the employer “can demonstrate that the accommodation would impose
an undue hardship on the operation of the business.” Jd § 12112(b)(5)(A). To establish a prima

facie case of failure to accommodate under § 12112(b)(5)(A), an employee must show that (1) she
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is disabled within the meaning of the ADA; (2) she is otherwise qualified for the position, such
that she can perform the essential functions of the job with or without a reasonable
accommodation; (3) the employer knew or had reason to know of her disability; (4) the employee
requested an accommodation; and (5) the employer failed to provide a reasonable accommodation
thereafter. Kleiber v. Honda of Am. Mfg., Inc., 485 F.3d 862, 869 (6th Cir. 2007). Once an
employee establishes a prima facie case, “the burden shifts to the employer to demonstrate that
any particular accommodation would impose an undue hardship on the employer.” Johnson v.
Cleveland Sch. Dist., 443 F. App’x 974, 983 (6th Cir. 2011).

A.,;%"\The district court conciuded that Kindred failed to satisfy the second prong of the prima %"
facie case, i.e., that she could perform the essential functions of her job as a MLGW Special Officer
with or without reasonable accommodation.;E It was undisputed that an essential function of
Kindred’s job was the ability to be physically present at her assigned location. The relevant
question was thus whether the leave that Kindred requested was a reasonable accommodation. |

#Medical leave can be a reasonable accommodation under the ADA because “it enables the
employee to perform the essential function of attendance?i?King v. Steward Trumbull Mem. Hosp.,
Inc., 30 F.4th 551, 561 (6th Cir. 2022). When determining the reasonableness of a leave request,
we consider “(1) the amount of leave sought; (2) whether the requested leave generally complies
with the employer’s leave policies; and (3) the nature of the employee’s prognosis, treatment, and
likelihood of recovery.” Id. at 562. “[Wlhere an employer has already provided an employee with
a lengthy period of medical leave, an extension to that leave can be a reasonable accommodation

ﬁé’enly when its duration is deﬁnitev.’;éMaat v. County of Ottawa, 657 F. App’x 404, 412 (6th Cir.

2016); see Walsh v. United Parcel Serv., 201 F.3d 718, 727 (6th Cir. 2000); see also King, 30 F.4th

at 562 (noting that “requests for indefinite leave are likely unreasonable”). Thus, here, “the

relevant inquiry is whether [Kindred] showed [MLGW] a ‘certain or credibly proven end’ to the

leave.” Maat, 657 F. App’x at 413 (quoting Aston v. Tapco Int'l Corp., 631 F. App’x 292, 298
(6th Cir. 2015)).

As recounted above, on January 29, 2018, after Kindred had been on leave for over seven

months, Storey informed MGLW that Kindred was still symptomatic and needed to remain off
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work. Storey stated that “[a] return to work date is undetermined at this time.” The following day,
Storey submitted a revised letter to MGLW, this time stating: “A return to work date is
undetermined at this time. It is estimated [Kindred] may retum to work on April 1, 2018.
However, this is subject to change pending progress. An update on progress can be submitted per
request prior to April 1.” By its own terms, Storey’s estimated end date of April 1 was conditional
and subject to change. Moreover, she still stated that Kindred’s return-to-work date was
“undetermined.” Given that Kindred had been on leave for more than seven months and that she
was still symptomatic despite this extended period of leave, Storey’s estimated return date of April
1, 2018, did not provide MLGW with a “certain or credibly proven end” to Kindred’s leave. See
Aston, 631 F. App’x at 298; see also Williams v. AT&T Mobility Servs. LLC, 847 F.3d 384, 394
(6th Cir. 2017) (“A physician’s estimate of a return date alone does not necessarily indicate a clear
prospect for recovery, especially where an employee has repeatedly taken leaves of unspecified
duration and has not demonstrated that additional leave will remedy her condition.”).

Because Kindred’s requested leave was not for a definite or certain duration, it was not a
reasonable accommodation. She therefore could not show that she was “otherwise qualified” for
the Special Officer position. The district court properly granted summary judgment in favor of
MLGW on this claim.

. Retaliation

Kindred’s retaliation claim under the ADA is analyzed under the burden-shifting
framework set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). See
Thaddeus-X v. Blatter, 175 F.3d 378, 386-87 (6th Cir. 1999) (en banc). Under this framework, a
plaintiff must show that (1) she engaged in protected activity, (2) the activity was known to the
defendant, (3) she was subjected to an adverse action, and (4) a causal connection exists between
the adverse action and the protected activity. Walborn v. Erie Cnty. Care Facility, 150 F.3d 584,
588-89 (6th Cir. 1998). The defendant must then articulate a legitimate, non-retaliatory reason for
the adverse action, to which the plaintiff must respond with evidence of pretext, “To demonstrate

pretext, a plaintiff must show both that the [defendant]’s proffered reason was not the real reason
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for its action, and that the . . . real reason was unlawful.” EEOC v. Ford Motor Co., 782 F.3d 753,
767 (6th Cir. 2015).

| Assuming that Kindred set forth a prima facie case of retaliation, the district court
concluded that she failed to satisfy her ultimate burden of establishing that the MLGW’s proffered
reason for terminating her employment—*“she could not perform the essential functions of her
position”—was merely a pretext designed to mask retaliation. In an apparent effort to show
pretext, Kindred argues that MLGW failed to follow proper procedures for conducting the
interactive process and falsely accused her of failing to file insurance documents. Without citing
any authority, she argues that MLGW failed to properly “introduce the ADAA provisions” and
denied her “the proper amount of time due between [her] furnishing the specified ‘return to work
date’ from [her] psychological counselor and their terminating [her], which indicates that the
termination was predetermined before the requested documentation was furnished.” She contends
that MLGW’s “use of ADAA terminology was simply for the purpose of terminating my
employment.”

To establish pretext, Kindred must produce evidence to show that MLGW’s proffered
reason “(1) has no basis in fact; (2) did not actually motivate the adverse employment action; or
(3) was insufficient to warrant the adverse action.” See Ladd v. Grand Trunk W. R.R., Inc., 552
F.3d 495, 502 (6th Cir. 2009). As discussed above, it is undisputed that Kindred had been on leave
for over seven months at the time of her termination and that Storey could provide only an
estimated return-to-work date of April 1, 2018, with an emphasis that such date was subject to
change. “[W]hen an employee’s return date is not so certain, an employer is not required to keep
open a job for an employee indefinitely.” Aston, 631 F. App’x at 297-98. Kindred’s assertions
that MLGW falsely accused her of failing to comply with company policy concerning UNUM
forms and failed to follow ADA procedures with respect to the interactive process fail to
demonstrate that the real reason for her termination was retaliation. The undisputed fact remains
that, when Kindred did finally submit medical documentation to support her request for leave, it

failed to provide MLGW with a sufficient end date to the leave. On this record, no reasonable jury
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could find that MLGW’s proffered reason for Kindred’s termination was a pretext designed to

mask retaliation.

For these reasons, we AFFIRM the district court’s judgment.

ENTERED BY ORDER OF THE COURT

YA ot

Deborah S. Hunt, Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE

WESTERN DIVISION
MARY A. KINDRED, )
)
Plaintiff, )
) No. 2:19-cy-02660-TLP-tmp
V. )
) JURY DEMAND
MEMPHIS LIGHT GAS & WATER, )
)‘
Defendant. )

JUDGMENT

JUDGMENT BY COURT. This action came before the Court on Plaintiff’s pro se Complaint
filed on September 30, 2019. (ECF No. 1) In accordance with the Order Adopting Report and
Recommendation and Granting Defendant’s Motion for Summary Judgment (ECF No. 94),
entered by the Court,

IT IS ORDERED, ADJUDGED, AND DECREED that this action is DISMISSED WITH
PREJUDICE.

APPROVED:

s/Thomas L. Parker
THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE

April 1, 2022
Date




No. 2:19—cv-02660-TLP-unp

JURY DEMAND

ght Gas and Watet (“MLGW”), pro
seENo L) More specifically Plaintiff alleges

pefendant yiolated the Age Discriminati } yment Actof 1961 (“ADEA”) and the

Americans with Disabilities Act of 1990 (“ADA")- (1d.) After some of plamtiff’s claims

survived the screening Process (ECF,NO»*B), and after the parties engaged in discovery

Py

pefendant moved for summary judgment (BE i }o.84) Under Administrative Order 20 1305,

the Court seferred this case 10 Chief Magistrate Judge Tu Pham (“Chief Judge Pham”) for
management of all pretrial matters.

After evaluating Defendant’s motion and Plaintiff’s glings, Judge Pham jssued 2 Report
and Recommendation (“R&R”)—-—fecommendmg this Court grant Defendant’s motion for
summary judgment. (Ec:“FNo9”‘1) Plaintiff thed objected 10 the R&R (@Tc":i«‘?ﬁk‘i’éﬁ'z') and

; ;‘-NS)-Z?;%).

Defendant sesponded 10 Plaintiff’s objection
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And after reviewing Judge Pham’s R&R, along with Plaintiff’s objection and Defendant’s

£ESPONSE, this Court ADOPTS the R&R and GRANTS Defendant’s motion for summary

judgment (BCEX o8,

BACKGROUND

_-___-_———_--—_

L Facts of the Case
The Court takes the following information from Defendant’s statement of undisputed

material facts (ﬁGE_I:IoiS 1), Plaintiff’s response to that document (EEOB’!:%), and her

ENGED.

complaint (EC

Plaintiff at first worked, full-time, s 8 security officer at CDA Security, Inc., an entity

that provided security to Defendant MLGW's facilities. (BEENG 45t PagelD 6.) Atsome
point, Defendant MLGW brought its security force “in house.” (Id) Asa result, Defendant
terminated its cont ct with CDA Security and hired several CDA employees for ifs new security

force. (Seeid. at PagelD 6-8.)

During this turnover, Defendant hired Plaintiff as a “part-time Special Officer.”? (BCF

@451t PagelD 364.) In this new capacity, Plaintiff was required «go be present at the

MLGW property she was assigned to secure.” (ECER 8451548 PagelD 365.) Plaintiff noted

!

that, when she transitioned to working for Defendant directly, her work schedule fluctuated

oo

drastically, and MLGW often reassigned her to securé different MLGW facilities. (YECF"NC;Y.

PagelD 8-9 )

, ,

1 The Court 16COgnizes that, to rule on 8 summary judgment motion, it should consider only the
parties’ statements of undisputed material facts. But to provide context here, the Court
references all three of the listed documents. That is not to 53y, however, that the Court
considered all three documents 10 making its decision in ruling on the R&R.

2 plaintiff contends that, although MLGW hired her as a part-time employee, MLGW conveyed
that it would eventually bring heron as 2 full-time security officer- ECI FNioEg7 Tt PagelD
431) ,
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Plaintiff claimed that her unpredictable work schedule was stressful, so she requested
time off. (/d. at PageID 8; PETNGEHZIE PagelD 365.) Plaintiff’s «Ljcensed Professional
Counselor” sent MLGW a letter “requesting for Plaintiff to be excused from work . ... for an

P

HCENERE5TA PagelD 365 ) But

undetermined period of time, approximately 4 to 6 weeks.”
it took longer. About six months into Plaintiff’s {eave, Plaintiff’s supervisor at MLGW
“contacted her to schedule an ADAAA interactive meeting[.}”> (4. at PagelD 366). Defendant
requested that Plaintiff provide it with her return-to-work date, but that Plaintiff’s Licensed
Professional Counselor was unable to proffer a concrete date.* (Id.) Defendant also alleged that
it requested Plaintiff to participate in the ADAAA process, but that she refused to cooperate. (Id.
at PagelD 367.) Defendant claimed that, because of these two matters, it terminated Plaintiff.
(Id.)

Plaintiff then “filed a Charge of Discrimination with the Equal Employment Opportunity
Commission (“EEOC”).” (Id. at PagelD 368.) And after receiving a right to sue letter from the
EEOC, Plaintiff filed this suit against Defendant. (See EERNGEH)
1L Procedural History

In her original complaint, Plaintiff sued Defendant MLGW as welt as Defendants Eric
Conway, acting manager of employment services at MLGW; Alonsia Hardy, a supervisor at

MLGW: Renee Daniel, 2 labor engagement and diversity and inclusion specialist at MLGW; and

3 plaintiff claims that her supervisor never mentioned that the meeting was for ADAAA planning
purposes, but that she learned that ip_fg_rmqtjgn when the supervisor sent Plaintiff a letter about
the meeting two days later. ECENS BT

“AZat PagelD 432.)

4 flgingﬁ‘ claims that her Licensed Professional Counselor provided a returnt date of “April 1”
(ECE:NG: 7454k PagelD 432); but, as Defendant points out, that date was qualified by more
uncertain language. Plaintiff’s Licensed Professional Counselor wrote, “[d]ue to {Plaintiff]
being symptomatic it is suggested she continue to remain off work. A return-to-work date is
undetermined at this time.” CRINGTE4E2 7 PagelD 391.)

3
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Angela Hewlett, the former managet of labor and employee relations at MLGW. (HCENG: Tt
PagelD 3.) The Court later sua sponte dismissed Plaintiff’s claims against the “individual
Defendants in their individual and official capacities” with prejudice. ECFNG 13 PagelD
78.)* But her claims against Defendant MLGW survived (id.) and MLGW later answered (BCE
No:'16.)

And after a long discovéry process, Defendant MLGW moved for summary judgment.

ECFNG:84.) Plaintiff later responded (ECF:Ng.:87) and Defendant replied EC RNG89).

Chief Judge Pham then reviewed Defendant’s motion, the filings, and the proffered evidence
before issuing an R&R, recommending that this Court grant Defendant’s motion. (BCEN6T9L)
THE REPORT AND RECOMMENDATION

Chief Judge Pham began the R&R by outlining his proposed findings of fact. (Id. at
PagelD 474.) In that section, Chief Judge Pham thoroughly summarized Plaintiff’s history with
Defendant MLGW, her leave of absence, and the facts related to her ADA and ADEA claims.
(Id. at PagelD 474-81.)

Chief Judge Pham next recited the standards for summary judgment and evaluated each of
Plaintiff’s claims. (/d. at PagelD 481-497.) In doing so, Chief Judge Pham reviewed how courts
should address summary judgment motions, detailed the standard for assessing age and disability
discrimination claims, and he outlined Plaintiff’s burden for proving those claims. (Id.)

Lastly, Chief Judge Pham applied these legal standards to the facts here. And he started
with Plaintif’s ADEA claim. (Id. at PagelD 483 ) In the end, Chief Judge Pham agreed with
Defendant MLGW that Plaintiff failed to exhaust her ADEA claim with the EEOC which barred
her from bring this claim now. (Id. at PagelD 489.) Chief Judge Pham reasoned that, although

she mentioned age discrimination in her pre-charge inquiry, Plaintiff did not include any
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information related to her ADEA claim in her formal EEOC charge. (Id. at PagelD 484-85.)
Chief Judge Pham further explained that the Court could still consider the information in
Plaintiff’s pre-charge inquiry under certain conditions—like if Plaintiff verified the pre-charge
inquiry, of if its contents suggested the EEOC investigate particular allegations—-but he found
that Plaintiff failed to meet those conditiéns here. (Id. at PagelD 484-86 (citing Fed. Express

Corp. v. Holowecki, 5: 518 389,403 (2008); Williams V. CSX Transp- Co.. Inc,'éll:?:ﬁ.}d,ﬁﬁi
8019 (6th Cir. 2011).) So, considering only Plaintiff’s charge sheet, Chief Judge Pham found that
Defendant’s motion for summary judgment should be granted and that Plaintiff’s ADEA claim
should be barred because she failed to exhaust the matier with the EEOC. (Id. at PagelD 488~
89.)

Chief Judge Pham then addressed Plaintiff’s ADA claims. (Id. at PagelD 489.) Under
the umbrella of ADA claims, Chief Judge Pham explained, Plaintiff argued that Defendant
MLGW (1) failed to accommodate her disability and ) retaliated against her for making an
accommodations request. (Id. at PagelD 490-97.) Even 50, Chief Judge Pham determined that
Plaintiff failed to meet her burdent for both claims. (See id.) First, he found that Plaintiff could
not bring a failure to accommodate claim because, after she admitted that she could not perform
the “essential functions” of her position, she wasnot 2 “qualified” employee under the ADA.

(1d. at PagelD 490-92.) Additionally, even after Defendant provided Plaintiff with eight months
of leave, Plaintiff was unable to inform Defendant when she might retutn to work and resume
her “essential functions.” (Id. at PagelD 493-94.) Asa result, Plaintiff was not a “qualified”
employee under the ADA and could not sue for failure 0 accommodate. (Id. at PagelD 494.)

As for Plaintiff’s retaliation claim, Chief Judge Pham found that Plaintiff failed to rebut

Defendant MLGW’s “legitimate non-discriminatory reason for her firing.” (Id. at PagelD 495.)
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show that Defendant terminated her for any

put forth any evidence {0
functions of her job. (Id. at

That is, Plaintiff did not
¢ to perform the essential

ther than that she was unabl

reason O
As aresult, Chief Judge Ph s Court grant Defendant

am reoommended that thi

PagelD 49 5-497.)

MLGW’s summary judgment motion.

OBJECT TONS
object here. The Court lo

Rule 72(b)2) states

osition, a party may

to Plaintiff’s attempts to oks first to the

This Court now turms
guidance about R&Rs. For

example,

Federal Rules of Civil Procedure for
y of the recommended disp

that “within 14 days after being served with a cop
ections to the pmposed findin

«When no timely objection is filed, the court need

and file specific written obj gs and recommendations.” Fed:
only satisfy jtself that

ion.” Fed R

serve

is no clear error on the fac

accept the recommendat

e of the record in order to
“any part of the

there
de novo

Civ P2 2

dvisory committee notes. But the Court should review
objected to.” fédrgtil}ﬂ?,(b)ﬁ)

magistrate judge’s disposition that has beent propesly
jtion;

the Court

“may accepts reject, Of modify the recommended dispos
" Id A

After this review process,
instructions.

the magistrate judge with

or return the matter to
Seabold,

receive further evidence;
arty’s objections. Tuggle v.

district court need not articulate all the seasons it rejects 3P

g06F2d 87,92 (6th Cir. 1986)-
ict court to

And a party’s objections to the R&R must be sp
¢ issues that are dispositive and contentious.” Miller

vd v. Sec’y of Health & Hum. Servs., 332’31?}2.'&;595?{5‘59}

os. 05-20048, 10-12633, ZOETWE: %7907, at *2 ED- Mich.

ecific “to enable the dis

v. Currie, 593;&,373;380 (6th

discern thos
(6th Cir. 1991))

Cir. 1995) (citing Howa

Iso United States V- Berry, N
ommendation must be

judge’s report and rec
”). “A general objection

see d

Apr. 29, 2011) (“[O]bjections to a magistrate

that does not

specific challenges to the magistrate judge’s conclusions.
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identify specific issues from the magistrate’s report . ... is not permitted because it renders the

recommendations of the magistrate useless, duplicates the efforts of the magistrate, and wastes

-t

judicial economy.” Hastings v. Shelby Cnty. Gov’t, No. 9:17-cv-02687-SHL-cge, 2019:-WL

3782198, at *1 (W.D. Tenn. Aug. 12, 2019) (citations omitted); see also Howard, 93ZE28:a8
%00 (finding that a general objection to the entirety of 2 magistrate judge’s report “has the same
effects as would a failure to object”).

What is more, a party cannot “saise at the district court stage new arguments or issues
that were not presented to the magistrate [judge]” absent compelling reasons. Murr v. United
States, J00°F3d 895,902 n.1 (6th Cir. 2000). In sum, “{t}he filing of vague, general, or

conclusory objections does not meet the requirement of specific objections and is tantamount to 2

complete failure to object.” Slater v. Potter, SEESAPP X 512513 (6th Cir. 2002) (citing Miller,

50:6.3d at 380).
$CF No.

About two weeks after Chief Judge Pham issued the R&R, Plaintiff objected.
92.) And about two weeks after that, Defendant responded, in support of the R&R, to Plaintiff’s
objection. (ECFNG"93.) Defendant argues that Plaintiff's objection “fis] almost entirely
improper” as it is “conclusory, ami fail[s] to cite to the record or relevant caselaw.” (Id. at
PagelD 523-24.) And as a result, Defendant claims that “Plaintiff’s Obj;e,ction[ ] should be
denied as insufficient.” (Jd. at PagelID 535.) This Court agrees.

Many of Plaintiff’s one-and-a-half-page objection focuses on her disapproval of her part-
time employee status, the order of events in the case, and Chief Magistrate Judge Vescovo’s
denial of her request for the appointment of counsel. (See BCENG 924t PagelD 500-01.) None
of these points raise issues with Chief Judge Pham’s legal analysis or conclusion in the R&R.

Plaintif’s only relevant comment in her objection focuses on her ADEA claim. (/d.)
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Plaintiff claims that “[she] did not fail to pursue the issue of age discrimination with the
EEOC the failure involved was that the EEOC investigator, Mr. Michael Hollis did not properly
check the age block on the front page of the charge of discrimination form.” (Id. at PagelD
500.)° But, as Defendant points out, Plaintiff’s comment is improper because she did not raise
this argument in response to its summary judgment motion. (BCEFNG793%t PagelD 528.) Even
still, and assuming that the EEOC investigator made a mistake and that he should have checked
the box, Plaintiff only referenced her ADA claim in the formal BEOC charge and included no

details relating to her age .unation claim. (BECEN6! 154t PagelD 13.)

All in all, Plaintiff’s objection fails to address Chief Judge Pham’s explanation for why
her original arguments were deficient. And her objection amounts to baseless repetition and new
arguments. Courts treat objections like this—*“vague, general, or conclusory”—as “tantamount

N e

to a[]failure to object.” Slater, 28 EFAPp’X at 513 (6th Cir. 2002). And Plaintiff’s objection

here is therefore improper. (/d.)

Affer reviewing the R&R, the motion for summary judgment, Plaintiff’s objections, the
relevant case law, and the other filings, the Court finds that Chief Judge Pham outlined the
appropriate legal standards and correctly applied these standards to the facts of the case. The
Court, therefore, ADOPTS Chief Judge Pham’s R&R in full.

CONCLUSION

Having reviewed the R&R and the entire record here, the Court ADOPTS the R&R in

full (ECE:NoZ91) and GRANTS Defendant’s motion for summary judgment (ECF:N6:84).

S She continues by arguing that the Court should have considered the information that she
included in her pre-charge inquiry form. (Id. at PageID 501 .) That said, she failed to support
why the Court should consider this information. As Chief Judge Pham expressed in the R&R,
the Court should not consider the pre-charge form because it was unverified and did not urge the
EEOC to investigate any age discrimination allegations.

8
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SO ORDERED, this 31st day of March, 2022.

s/Thomas L. Parker
THOMAS L. PARKER
UNITED STATES DISTRICT JUDGE




Additional material
from this filing is
available in the
Clerk’s Office.



