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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY,
- PENNSYLVANIA
CRIMINAL DIVISION

’ | | i 2163 EDA 2022

| Kelly Wear Attorney for CommonWealth
Cheryl Sturtn, Attorney for Appel]ant

CAPPELLI, J. | | . OCTOB ER 13,2022
- OPINION |

Appellnt sppesls from the August 8, 2092 cnder disssing the i

“Petition for a New Trial Under the Post Conviction Refief Act” 42 Pa.C.S. § 9541,

et seq. This appeal lacks merit and shiould be dismissed.

On June 21, 2010 Appellant was attested arid charged with 18 PaiC.S. §
2502(a) criminal homicide ~ murdef of the first degree; 18 Pa.(i8; § 2702(a)
aggravated assault, 18 Pa.C:8, § 3702(a) robbery of a motor vehiele, and possession
of an instrament of crime, 18 Pa.C.S. § 907, for ari iricident arising in Springficld

waﬁsnip,,'Dél'aweifé'-:leiﬁfy,f,,?ﬁ'cnn‘syi'vani'a in which Appellant killed Tames Stropas

 after he stabbed him'more than seventy times. The March 28, 2012 merrorandum
decision of the Pennsylvariia Superior Coutt at 1582 EDA 2011 provides an in-deph

summary of the. facts of the ¢asé. Briefly, the case arose ‘out of the relatiohships



involving Appellant, Theresa Murphy, aid Viotim Arny Sergeant James Stropas, In
summary, Appellant and Ms, Murpliy shared a complicated history in ‘which they

were married, divorced, remartied, and again discussing divoree. During this time,

Ms. Murphy Wasflrstdatmgathﬁn living with, Victim Stropas, Appellant p]aced .

GPS device onto Victir

- Stropas' car, and on Jutie 21, 2010 Appellant received an

alert concemmgVICtHn Stropas’ locatmnAppellantappmachede fim Stropas, and

according to- Appellant; Victin Stropas grabbed a knife and began to attack him;

also accordinig to Appellatit,: hé ‘was ablé to wresile, the knife blade from Victim
Stropas aid then Appellant proceeded to stab Victim Stropas in.excess of 70 times.
Victim Stropas died fror the stabbing. -

On March 31, 2011 ity tial commenced and on Marsh 25, 2011 the jury
reported & verdict of guilty for the charges of furder of the first degree and
possession of an -.iﬁsﬁfﬁmem. of crime: On May 24,2011 the Courhmposed j‘ﬁdginent

of sentence upon Appellant to-confinement in 4 State Correctional Institution for a

term of life. imprisonment without. parole: for the murder conviction and a

consecutive minimym fetin of six months confinement to & maximim term of 23

ment of crime conviction,

On June 15, 2011 Appeilant filed & notice of appéal. On March 28, 2012

Judgment of sentence was affirmed. On April 20,2012 Appeliant filed 4 —

allowance of appeal. On August 28, 2012 Supreme Court dertied the petition.



On April 3, 2013 Appellant filed his first PCRA petition. On June 3, 2014 the
petition was dismissed. Ofi June20, 2014 Appellant filed a riotice o fappes. Qtl May
5, 2015 Superior Court affirmed. On June 3, 2015 Appellan filed a petition for

allowance of appeal. On November 17, 2015 the Suprere Court denied the petition.

On March 9, 2018 Appellant filed a pro se PCRA petition, and on April 2,
2018 Appellant filed & pro s¢ PCRA petition for a new trial. On May 10, 2018 this
Court dismissed Appellants petition. On June 4, 2018 Appellant fled a pra se notice

On February 23, 2021 Appellant filed his third serial pro se PCRA petifion;
and on July 30, 2021 kis attomey fled a supplemental PCRA pefition. On October
12, 2021 Commoniwealth filed a mofion to dismiss the PCRA petition. On October
20, 2021 Appellant ﬁ'l’eii::é résponse to theCOmmonWealfhs friotioi.

IL. DISCUSSION

The Augusi 9, 2023 order dismissig Appellant’s PCRA pétition is
supported by the record and free of legal error.

The PCRA provides collateral relief for persons convicted of erimes they did
not comnit and perons setving illegal sentences, and it is limited in scope. The
PCRA absolutelyis not 2 conduit forproviding unhappy defendants with a coniplete
do-over. The PCRA prechudes relief for claims raised and decided on direct appeal

and waived claims, and an appeal from the dismissal 'of a PCRA petition addresses

only issues raised in the PCRA petition. See 42 Pa.C.8. §§ 9543(a)(3) and 9544,



The standard of review c-oncerﬁiﬁ;g orders determining PCRA petitions is
whether the detétminition of the PCRA court is sﬁppb-‘r‘fed by evidence of record and
free of legal error, Commonwealth v. Pitts, 98"-1?, A.2d 875 (Pa. 2009). The PCRA
court’s findings will not be disturbed uriless there is no support for the findings in
the certified record. Th scope of review is hm1tcdto the findings of the 'P;C_RA court
and the é_v‘-i dence of record, 'v'iewé‘d in the light niost ﬁi%téiﬁb’lé.ifo}the'_prevail’ing party
at ‘th_é post-conviction relief courtlevel Commonwealth v, Henkel, 90 A.3d 16 (Pa.
Stper. 2014); The PCRA court’s Cfedibﬂlfydetermlnahons, when supported by the
record, are binding; however, Supenor Couitt applies a de novo standard of review
to the PCRA legal conclusmns Commonwealth v. Johnson, 966 A.2d 523 ;_(__Pa.
2009). Applying the scope and standard to the August 9; 2022 ordet dismissing

Appellant’s PCRA petition, the evidence of the record viewed in the light most

favorable to the Comimonwealth, the prevailing party at the PCRA level, supports
the determination made by the PCRA court and is free from legal error. This appeal
should be dismissed.

a. Appellant 's third pro se PCRA petttion is filed untimely tmd

this Court did nat have Jurisdiction fo consider ‘the merits of .
Appellant"s claims.

A PCRA petition must be filed within one year from the: date Judgment of
senténce becomes final. 42 Pa.C.8. § 9545(b)(1). A judgment becomes final at the

conclusion of dirett review, including discretionary review in the Supreme Court of



the United States and Supreme Court of Perinsylvania of at the time for seeking the
review, 42 Pa.C.S. § 9545(5)(3). In this case, judgmen’t‘o'f sentence became final on
November 26, 2012. The tithe to file a timely PCRApetmonexplred in 2013. This
court lacks jurisdiction to consider the claims raised in the petition. |
Notwithstanding the unifimely nature of the petition,. Appellant in ﬂns third,
serfal PCRA petition filed on February 23, 2021 alleges his petition satisfies two
enumerated exceptions to ﬂwhmc for filing under the PCRAnewa discovered

fact™ and “government interfererice”. This court disagrees. -

Appellant claiis the newly discovered fact iy the January 21, 2021

"discovery" of the VA medical records of Victim Stropas'. The newly discovered

facts exception requires a petitioner to allege and prove there were facts unknown to
the petitioner and they could not have been ascertained through due dil'i‘genceg. ‘The
timeliness exception under the PCRA is not satisfied wher the faéts are not actually
new or newly discovered, and the information could not have been obtained earlier
with the exercise of duedxhgence Commorwealth v, Graves, 197 A3d1 182 (Pa.
Super. 2018); Commonwealth v. Stokes, 959 A:2d 3?’06‘- (Pa. 2008) The PCRA's
newly discovered facts exception does not apply in Appellanit's case, and even if 1t

does, Appellanit has not shown the VA records he tiow possesses constitutes a newly

discovered fact. The patties kriew about Victim's VA records before trial bégan; in

fact? Appellant béféi‘?c‘5'triéﬂ sought the records in-an effort to chscern information



concerning Vi‘ctifn_Str(’)'péS?‘pofen‘t'ial PTSD and tiéattient and considered using the
records to promote a claim of self-defense; Appellant also_stipulated th‘e:fe'c(')rds‘
should not be used during {fial and agreed to the submission and sealing of the
records, This court concluded there was new about the existerice of the VA records
and Appellant did riot satisfy the newly discovered "f"aéts exception to the time
limitation for filing a petition under thePCRA

| Concerning an allegation of governmental mterferencc @S ‘an exception for a
tailure to timely filea PCRApetltion, a petitioner must show: the failure-previously
to raise this claim resultéd From inferfrence by govetnient officials.
Comronwealth v. Stokes; 959 A.2d 306 (Pa. 2008), Petitioner makes the acoiisation
the Commonwealth itipropetly ‘withheld the VA records in violafion of Bmdy v,
Maryland, 373 'U.S.83 (1963). The record g%sdiutéi& belies Appellant’s allegations:
the existence of the VA records were known to Appellant (and the Cotmmonwealth
and the Court) in 2011, anid Appellant agreed the records shﬁuldbe ubimitted to-and

sealéd by the trial court. Appellant cannot and did niot prove by any evidence, Ietf_

alone by a préponderance of the evidence, the Commonwealth denied access to the
records and he cannot show he exercised due clﬂigence m discovering the
infortation before 2021. |

This court correcily concludcd Appellant did not satisfy any exception for

filing beyond the Oﬂe)feartlme Timitation set forth in the PCRA afid.the petition was



filed untimely; this court lacked jurisdiction to consider the claims raised in it, This
appeal should be dismissed.

b- Appellant did not prove by a preponderance of the evidence
Ineffective ussistance of trial counsel,

NolWit'hs‘tanding this court's determination cdncemi'ng; the timeliness of
Appellant's PCRA petition, in ani abundance of caiition this court reviewed the
ine'ffej'ctti"i‘fﬁr’{léés--G‘laiiﬁs raised and the record of évidence. In Penrisylyania, 4 second
or s'ub‘séquenf PCRA petition miust present a strong prima facie showing of
miscarriage of justice. Contmonwealth v. Stokes, 598 A.2d 306 (Pa. 2008) .Al's:"o-,.._
counsel is presumed effective and petitioner's burden is to prove. ‘otherwise.
- Commonwealth v. Zook, 887 A.2d 1218 (Pa Supér. 2010) A PCRA pefitiotier
alléging ineffective assistance ofcounsel 'mus"tzp‘-ltead‘and?iﬁi’r‘dVé: 1) the .lejgal claim
underlying the inefféctiveness has arguable mierit; 2) counsel’s action of inaction
lacked an objective reasonable basis designed to effectuate petitioner’s interést; and
3) counsel’s action or inaction resu?téd in ‘prejiidice to. péﬁfi’ﬁnﬂ?i’a Stviekland v.

Washington, 466 U.8. 668 (1984), Tneffoctive: ssststEos Of Ul must bo fe.

cause of the prejudice fo defendant, Commomwealth v. Pierce, 527 A2d 973 (Pa.
1987). |

In the present case, Appellant did not present a strong prima facie showing
concerning the existefioe 6f a miscarriage of justice. Appellant alleged trial counsel

was ineffective fornot introducing evidence of Victim Siropas PTSD sondition. The

7



record shows Appellant originally sought to have introduced in an effort to support
 his claim of self defense Victinn Stropas' VA records concermng a PTSD diagnosis,
and before trial commenced both parties agreed the VA records were madmwswle-, |
and the records were sealed. The fecord also shows trial Sounsel attempted in other
ways to elicit information concerning the Victim's potential PTSD diagnosis t6 lend
credence to the self defensa claimn, and the trial court repeatedly -reﬁased to allow it.

| Addmonal]y when this case was on direct appea:l the- Superior-Court demded the

the records "do not show the 'Vfidlent,propens'itiésf’reqﬁijrfed' to show delf-deferise”. In
the cé'uii onary revieﬁv‘:c_f Appellant'sPCRA petition, this court Goncluded Appellan'ti -
failed to prove any part ufﬁe:SMékidnEf test for ineffectiveness, and certamiy failed
to prove all of them;{ the record shows the trial court did not allow, despite trial
counsel's best efforts, the information concetning Victim Stropas' PTSD diagﬁosis
from other sources. Asa fésult this court.concluded Appellant did not prove by a
preponderance of the evidence ‘trial counsel ‘was ineffectwe ‘inder Strickland :
Appellant's claim. Iacks et and this appeal should be dismissed.
ITI. CONCLUSION

Appellant's appeal should. be dismissed. This court properly detérmined

Appe]l'aﬁt's. third serial PCRA petition was untitely and this court lacked

jurisdiction to consider the claims, and fiotwithstanding this conclusion, followitip a



cg‘uti’onar'y review of the claims, 'ﬂﬁs.court determined Appell&nt' did not prove by a
preponderance of the ev1dence he was entitled to relief under the PCRA and the
claims lacked mesit. This court also determlned there is no other basis of rehef |
contained in the evidence of record upont which PCRA relief could have been
 granted, Applymg the: scope and standatd of review to the August 9, 2022 order

dismissing Appellant's thlrd Dro se PCRA petition, the evidénce of record contains |
ample support for thls cotirt's detenmnatxon and Vxewed 1 the light most favorable

to the Commonwealth as. thc prevailing party at the PCRA level, the record SUppOrtS
the de-termmatxon of the PCRA. cotirt and is frée of legal error. Even if the PCRA
petition had been tlmely filed, for all the reasons discussed the: c]aims contairied in

the petition lacked mierit and should be dlsmxssed

RICHARDM CAPPELLI J.

ce; Sara Vanore, Esquire, Law and Appeals Unit, Office of the. District Attorney (vna email)
Erica Bellino, Law and Appeals Utit Codrdinator, Office of the District Attortiey (via emall)‘
Cheryl Stu rm, Esquxre¥ Attorney for Petitionier (via ¢mai l) ‘
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NONjPRECEDENTIAL DECISION - SEE SUPERIOR COURT O.P. 65.37

COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
: PENNSYLVANIA

SEAN BURTON

- Appellant © No. 2163 EDA 2022

A[Speal from the PCRA Order Entered August 9, 2022
In the Court of Common Pleas of Delaware County
Criminal Division at No(s): CP-23-CR-0003894-2010

BEFORE: PANELLA, P.J,, DL‘JBOW, J., and,STEVENS, PJE"
MEMORANDUI\_/I BY PANELLA, P.J.: . FILED SEPTEMBER 7, 2023
Sean BL;rton, who is currently serving 4a life sentence for a murder
con\)iction, bri_';‘ngs fhis appeal from fhe denial of his third petition filed under’ ,
the Post Conv:ictio'n Relief Act, 42 Pa.C.S.A; §§ 9541-9546. We affirm.

Burton was arrested in June 2010 for the murder of James Stropas, the

) .

paramour of Burton's estranged wife. Stropas had beenr stabbed more than

seventy times.;_l-. On March 25, 2011, a jury convicted Burton of murder of the

first degree a:nd possession bf an instrument of crime (“PIC”). Qn May 24,

2011, the triail court sentenced Burton to serve a term of life imprisonment
i : .

for the murder conviction and a consecutive term of incarceration of six to

twenty-three months for the PIC conviction.

* Former Justice specially assigned to the Superior Court.
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On Maréh 28, 2012, a panel of this Court affirmed the jud.gment of
sentence. Seé Commonwealth v. Burton, 1582 EDA 2011, 47 A.3d 1258
(Pa. Super. filed March 28, 2-012) (unpublished memorandum). Burton filed a
petition for aII.‘:Eowance of app’eai with the Pennsylvania Supreme Court, which
was denied on August 28, 2012. Burto n did not file a petition for writ of
;ertiorari with;the United States Supreme Court. |

On Febr?uary 23, 2021, Burton filed this, his third, PCRA petition. The

3

PCRA court d%sr_nissed the'petitidn on August 9, 2022. This timely appeal
followed in \?Nhich Burth raises claims chal.lenging the. PCRA court’s"
.determination:that his PCRA petitioh was uhtimely filed.

. Our Staf;dard of‘ review for an order denying PCﬁA relief is whether the
Arecord supporf;:s_the PCRA court’s determinatioh, and whether the PCRA court’s
determination;is free of legal error. See Commonwealth v. Phiilips, 31YA.3d
317, 319 '(Pa.;SQper. 2011). The PCRA court’s findings will not be disturbed
unless there |s no support for the findings in the certifievd record. Seeid.

A PCRA% petition must be filed within oné year of the date that the
judgment of }Sentence becomes final. See 42 Pa.C.S.A. § 9545(b)(1). A
judgment of %sentence “becomes final at the conclusion of direct review,
including discrfetionary review.in the Sup.reme Court of the Uﬁited States and
the Supreme iCourt 6f Pennsylvania, or at.the expiration of time for seeking

the review.” 42 Pa.C.S.A. § 9545(b)(3). This time requirement is mandatory

~and jurisdictidnal in nature and goes to a court’s right or competency to

t
’.

"2
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adjudirc_até a c?ntroversy. See Commonwealth v. Robinson, 837 A.2d 1157,
1161 (Pa. 2003) (citations omitted). |

Our review of the record refl_ects ithat' Burton’s judgment of sentence
became final ;fon NoVember.26, 2012, ninety days after the Pennsylvania
- Supreme Court denied his petition for allowance of a.ppeal. and the time for
filving a petition for review with the United States Supreme Court expired. See
42 Pa.C.S.A. § 9545(b)(3); U.S.Sup.Ct.R.‘13‘. To be timely, Burton needed to
.file the instan% PCRA petition on or before Novembéf 26, 2013. Burton did not
'. file this PCRA? petition until February 23, 2021. Accordingly, Burton’s PCRA |
. petition is'pafently untimely, and we lack jurisdiction to consider fts merits
unless he plee;ded and proved a timeliness exception.

Section ;9545 6f the PCRA provides thre’eﬂexception_s that allow forvreview
of an untimel?‘y PCRA petition: (1) the petitioner’s inabiAIity' to raise a claim
because of g;ovér'nmental interference; (2) the discovery' of previously
unknown facts that would have suppoﬁed a clainﬁ; and (3) avnewly recoghized
constitutionaliright. See id. A PCRA petition invoking one of these statutory -

t .
exceptions must be filed within the time constraints set forth at 42 Pa.C.S.A.

{

§ 9545(b)(2)§. “The PCRA petitioner bears the burden of proving the

§

applicability of one of the exceptions.” Commonwealth v. Spotz, 171 A.3d
675, 678 (Pa..{‘2017) (citation omitted).
In his brief to this Court, Burton alleges that two of the timeliness

exceptions apbly. See Appellant’s Brief at 26-31. Burton argues the timeliness

-3 -
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.exce'ption under section 9545(b)(1)(ii), claiming he had newly discovered'
evidence in td‘e form of a mental health records belonging to Stropas, which
,reﬂected a streggle with PTSD and an alleged propensity towards violence. In
addition, Burton attempted to im/oke the governmental interference exception
under section .9545(5)(1)(]). Burton baldly alleges that somehow the
Commonwealrh hid the reeords from him, which .amouvnts to a Brady

4
4

violation.!

We canr;ot ignore that Burton was required to exer_cise due diligence in
obtaining'the ;nformation ‘that forms the basis for His PCRA petition. This issue
was addressed by our Supreme Court in Commonwealth V. Stokes 959 -
A.2d 306 (Pa. 12008) In Stokes, the appellant was convicted of three counts
of ﬂrst-degree'_ murder and related charges in 1983. The appellant then filed a
timely direct appeal and a timely PCRA petition, which were unsuccessful.

IAn Febrdary of 2004, the appellant in Stokes initiated federal habeas
corpus procee‘:dings and obtained files vfrom the United States Postal Service
and the Phlladelphla Police Department He then filed a second PCRA petition
alleging a Br.;ady V|olat|on in that the Commonwealth falled to disclose
documents in?the files, which contained exculpatory evidence. The appellant

}

in Stokes claimed that he satisfied the “newly discovered fact” and

“*government interference” exceptions to the PCRA’s timeliness requirements.

! Brady v. Maryland, 373 U.S. 83 (1963).
' ‘ v _ 4 -
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The PCRA couf‘t found the PCRA petition to be untimely and denied his petition
without a heafing, and our Supreme Court ultimately affirmed (.)n' appeal. .

In reacl';iing its decision, our Supreme .Court held- that both exeeptions
mandate comf’pliance with the time constraints set forth at 42 Pa.C.S.A. 8§
9545(b)(2), \_{vhich “requi'res a petitioner to plead and prove that the
informatien orj which he relies could not have been obtained.earlier, despite
the exerciSe gf due diligence.” Stokes 959 A.2d at 310. Accordingly, the'
vproper questlons with respect to tlmelmess in Stokes were “whether the
government mterfered with [the a]ppellant’s access to the [.. ] flles and
whether [the a]ppellant was duly diligent in seeklng those files.” Id.

The Couf_rt‘in Stokes concluded the record establfshed that the appellant
had been ‘awa;i*e of the existence of the files prior to seeking them, and he did
not c|ainﬁ tha.?t the Commonwealth- prevented him from accessing the files
earlier. Since Stokes was aware of the existence of the flles prior to filing his
-PCRA petltlon and he did not explam why he dld not seek them earller he
failed to sat.lsf:.y the due diligence requ1rement of the time constraints set forth
at 42 Pa.c.s.A. § 9545(b)(2). Stokes, 959 A.2d at 311,

In addressing Burton’s clairﬁ that these exceptions to the timeliness'
requirement o-?f the PCRA apply here, the PCRA court stated the following:

[Burton] claims the newly dlscovered fact is the January 21,

2021 “djscovery” of the VA medical records of Victim Stropas. The

newly discovered facts exception requires a petitioner to allege.

and prove there were facts unknown to the petitioner and they

could not have been ascertained through due diligence. The
timeliness exception under the PCRA is not satisfied when the

-5-
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facts are not actually new or newly discovered, and the
information could [] have been obtained earlier with the exercise
of due diligence. Commonwealth v. Graves, 197 A.3d 1182 (Pa.
Super. 2018); Commonwealth v. Stokes, 959 A.2d 306 (Pa.
2008). The PCRA’s newly discovered facts exception does not
apply in [Burton’s] case, and even if it does, [Burton] has not
shown the VA records he now possesses constitutes a newly
discovered fact. The parties knew about Victim’s VA records before
trial began; in fact, [Burton] before trial sought the records in an
effort to discern information concerning Victim Stropas’ potential
PTSD and treatment and considered using the records to promote
a claim of self-defense; [Burton] also stipulated the records should
not be used during trial and agreed to the submission and sealing
of the tfecords. This court concluded there was [nothing] new
about the existence of the VA records and [Burton] did not satisfy
the newly discovered facts exception to the time limitation for
filing a pet|t|on under the PCRA

Concernmg an allegation of governmental interference as an
exception for a failure to timely file a PCRA petition, a petitioner
must show: the failure previously to raise this claim resulted from

“interference by government officials. Commonwealth v. Stokes,
959 A.2d 306 (Pa. 2008). Petitioner makes the accusation the
Commonwealth improperly withheld the VA records in violation of
Brady v. Maryland, 373 U.S.83 (1963). The record absolutely
belies [Burton’s] allegations: the existence of the VA records were
known to [Burton] (and the Commonwealth and the Court) in

2011, and [Burton] agreed the records should be submitted to and
sealed by the trial court. [Burton] cannot and did not prove by any
evidence, let alone by a preponderance of the evidence, the
Commonwealth denied access to the records and he cannot show

he exercised due diligence in discovering the information before
2021. 5-

Trial Court Opmlon 10/13/22, at 5-6.

leeW|se our review of the record reflects that Burton did hot lack
.knowledge of,-; nor was he obstructed in obtaining Stropas’s medical records
f.rom the VA, \Z\/hiCh were the sUbject of a mofion to compel production filed on

August 31, 2610, and attendant hearing held on Séptember 14, 2010. On

-6 -
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October 6, 2'0:_11'}, Burton filed a praecipe withdraWing his motion to compel
production ofi;j Strt_)pas’s mental health 1records. Consequently, Burton has
failed to estal:‘)flishv that the records amount to previously unknown facts.
| Moreovve':r‘, Burton does not offer an explanation why he did 'n.ot'
~investigate or;seek production of. the records prior to the filing of the instant
PCRA petition_;. In his reply brief filed with this Court, Burton states: Mr
Burton’s clain‘; speaks more of his trial attorney’s sloth or 'ignorance than é_
carelel assesément of the facts. ... Mr. Stropas was.dead, and he was in no
poSition to as;ert the privilege. Mr. Burton obtained the Stropas medical
records hin1§self. Upon Mr. B.urtbn’.s. request, the VA mailed Mr.
Stropas"[s] medical records to Mr. Burton.” Appellant’s Reply B_rief, at 7-
8 (emphasis édded)._This admission by Burton establishes that the records
were readily afvailab'le from the VA. Accordingly, we convclu'de that Burton has
failed to estz;bliS‘h that he satisfied the time constraints set forth at 42
Pa.C.S.A. § 9545(b)(2), that the information he relied'upon in filing his PCRA
petition could?not have been obtained earlier by the exercisev(v)f due diligence. :
See 42 Pa.C.é.A. § 9545(b)(2); Stokes, 959 A.2d at 310. |
Burton %has not cérried his burden to prop‘er>ly'plead‘ and prove the
applicability of one of the exceptions. Conrsequently, the PCRA court did not
commit any érror in dismissing Burton’s petition as untimely.  Hence, this

Court has no:. jurisdiction to address the merits of Burton’s claims. See

Robinson, supra.
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Order aﬁfirmed.

-Judgment Entéred.

Joseph D. Seletyn, Esty

Prothonotary

Date: 9/07/2023

¢
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APPENDIX C

ORDER OF PENNSYLVANIA SUPREME COURT DENYING REVIEW
NO. 520 MAL 2023
JUDGE'S NAME NOT ON ORDER



IN THE SUPREME COURT OF PENNSYLVANIA
MIDDLE DISTRICT

COMMONWEALTH OF PENNSYLVANIA, : No. 520 MAL 2023

Respondent : '
. Petition for Allowance of Appeal
from the Order of the Superior Court

SEAN BURTON,

- Petitioner

" ORDER

PER CURIAM

AND NOW, this 6th day of February, 2024, the Petition for Allowance of Appeal is
! : '
DENIED.




Additional material '
“from this filing is
available in theA o
Clerk’s Office.



