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. Ground 3. The defendant claims he was denied effective assistance of counsel when
his attorney prevented him from testifying and asserting an insanity defense. '

Fzrst, the record is clear (T.1770-1771) that the defendant, himself, expressed his
desxre not to testify. Secondly, there is no evidence that the defendant was legally insane at
the time of the crime. In fact, the defendant does not allege any facts to support such a
defense.

Ground 4: Thc.defendant claims he was denied effective assistance of counsel when
his attorney failed to object to the court's instruction to the jury on first degree felony murder.

The Court finds, as a matter of law, that the instruction was proper. The defendant is
confused about the law of felony murder and the principal theory.

! Qy_x_lg The defendant claims he was denied effective assistance of counsel
because hls attomey failed to move for a judgment of acqmtta! on the charge of attempted

: felohy murder

This case was tried in March 1992, three years before the Florida Supreme Court
decided in State v, Gray, 654 So0.2d 552 (Fla.1995) that attempted felony murder is not a
criminal offense. Counsel cannot be found ineffective for failing to challenge a law that had
been routinely accepted by the courts. See Knight v. State, 394 So.2d 997 (Fla.1981);
Henderson v. Singletary, 617 So.2d 313 (Fla.1992).

Ground 6: The defendant claims he was denied effective assistancg of counsel] for
failing to call Emanuel Miller to testlfy at trial.

i [All of the' evxdence ut tnal showed that Emanuel Miller was with the deceased whef
ﬂlhey were both attacked and robbed by the defendant and his cohorts. . Mr. Miller was

hlmse!f shot and seriously wounded by the robbers. There 1s no reason to believe that his

Eesumony would have been helpful to the defendant. | A transcript of hxs deposmon is attached
(herelo i See also the testxmony of the ﬁrearms exammers James Carr (T.1477-1500 ) and
Ray Freeman (T. 1512~1538)

' The defendant aise makes reference 1o an alibi dejense but must have inadvertently
included that reference, in his pro se motion.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO: 1:20-¢v-21363-GAYLES

ARNOLD ANCRUM, ‘
t a
Petitioner, ' .
. ;

V. .
MARK S. INCH,,.

Respondent. R e

ORDER DENYING - ESE L

PETITION FOR WRIT OF HABEAS CORPUS

THIS CAUSE comes before the court on Petltloner Arnold Ancrurn s pro sé Amended
Petition for Writ of Habeas Corpus (the “Amended Petrtlon”) brought pursuant to 28 U S C § o
2254. [ECF No. 1].! Petitioner is challengmg the constltutlonahty oF h1s conv1ct10n and sentence
entered followmg a jury trial 1 in the Eleventh Judicial Circuit of Florida, Case No. F90-354-b. For "
1ts consrderatlon of the Amended Petltlon the Court has recelved the State s Response [ECF No. |
17] to the Court’s order to show cause, along w1th a supportlng appendlx and state court transcripts .
[ECF Nos. 18, 19],“P,etitioner’s reply [ECF No.. 24], and Petitioner’s’ supplemental appendix [ECF
No. 26]. |

o ‘.The Petition presents t_hev. followrng three cIaims for 'relief‘:. |
1 Counsel was ineffective ¢ in.fai'li‘ng to subpoena the attempted murder victim,

5 Emanuel Miller, to testify who possessed, ‘brandished, and fired ‘another .22
weapon during the case shooting” (“claim one”) (Am. Pet. at 6.)

! The Court 11berally construes the clalms ralsed in: the Petmon ;because Petmoner proceeds pro se.. szthrop Redzn.
‘. Unitad States, 767 E.3d- 1210 ]215 (11th Cir. 2014) (“[Courts] 11berally construe pro se ﬁlmgs ) (c1ta’non
“omitted)).” . . .

Lo
T B
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2 Petltloner is actually 1nnocent of ﬁrst degree felony murder (“clarm two”) (Id
B at 8 ) ;“:: \_: ',i X }
3. {'Counsel was- 1neffect1ve for failing “to object to the court s erroneous Jury
' 1nstruct1,on on first degree felony murder” under § 782 O4(2)(b) F lorlda Statutes
(‘claim three”) (Id at8) . . p

This matter is ripe for review. For the reasons stated in this Order, the Petition is DENIED because

" R R B
Petitioner is not entitled to relief on the merits. T

(3% - P L. R r-;]"

I Factual and Procedural-ﬁistory ’
Petltloner was charged w1th ﬁrst degree murder attempted ﬁrst degree murder armed

robbery, conspiracy to comm1t armed robbery, and unlawful drsplay of a ﬁrearm whrle engaged in

Sl

a crrmrnal offense [ECF No 18 1 at 14- 16] On Aprrl 2 1992 a Jury conv1cted Petltloner of the
crimes as charged Id. at 18-22. Petltloner appealed challengmg (1) the denral of 2 motron to sever
his trial from that of his co-defendant; (2) the‘1mpos_11,t1on_of consecutive minimum mandatory

sentences; (3) the denial of a motion to suppress his confession; (4) the denial of certain evidentiary

i

rulings; and (5) his conviction for possession of a firearm during the commission of a felony.
Clarington v. State, 636 So. 2d 860, 861 (Fla. 3d DCA 1994). The appellate court summarized the
evidence as follows;

On December 30, 1989, five young men staged an armed assault on a bolita house
as the day’s money was being removed from the premises. Durrng the assault shots
were fired and one of the money couriers was killed. The police heard rumors and
started rounding up suspects. Defendant Ancrum was 1mp11cated by othets and the
police asked him to come down to the station and give a statement, which he
voluntarily did. Ancrum arrived at the police station at about 3:30 p.m. on J anuary

. 2, 1990; he was not under arrest at that time. While Ancrum was at the stat1on 1
another suspect confessed. The police comparéd Ancrum's statement to the other

. suspect's statement and decided to re-interview Ancrum. He was given a Miranda

" warning at 9:10 p.m. and he signed a waiver form at that time. At 12:50'a; m.,a
formal statement was taken and Ancrum signed it after review.

Five young men were charged with first degree murder, attempted first degree
murder, armed robbery, conspiracy to commit armed robbery, and unlawful
possession of a firearm while engaged in a criminal offense. Each of the defendants = = -
gave an incriminating statement to the policé in which they also 1mphcated their-+ "

2
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fellow defendants. Two of the young men plead guilty and agreed to testify against
the remaining defendants. Defetidants Ancrum and Clarington were'tried together.
Each planned to assert his fifth amendment privilege not to testify and each moved
for severance, which the trial court granted absent redaction from their statements
1nformat10n which would implicate the other. The state offered redacted statements
which both defendants found unacceptable. The trial court, affera hearlng, ordered
a joint trial and overruled the defendant's objections to the use of the tedacted
. statements.

el o

Defendant Ancrum moved to suppress his statement and confession arguing that
they were involuntarily made and the result of an illegal detention. After a hearing
on the merits the trial court denied Ancrum's motion to suppress.

b

~ During.the trial, one of the state's witnessgs . (former defendant. Howard) had a
severe memory lapse. His memory was refreshed by reference to his deposition.
. Ancrum's attorney objected to the use of the deposition as substantive ev1dence and ,
requested a limiting instruction, which the trial court denied. '

Durmg closmg argument Ancrum S attorney sought to comment upon the absence’
,of varipus witnesses. The trlal court ruled that Ancrum S. attorney could not
comment upon the’ absence of : any witnesses. '

[ The court reversed Pétitioner’s convictiod for p'ossedsion2 of a firearm during the cormission
of a felony on ‘dolubnle jeopardy“g-roundsﬁ h'e'cause his "sentences"on the other charges had been
enthanced by the use of a firearm. 1d. at 863. The court lso revetsed the imposition of consecutive
minimum mandatory sentences but affirmed the convictions on the remaining charges. Id.
Petitioner then filed a motion for post-conviction relief in the state court. [ECF No. 18-] at
33-89]. Petitioner' presented ﬁve el'aims; ‘onlv»y'o_r_le of which is relevant to the instant proceedings.
In his fourth e'larm, he argued that trial conneel_was ineffective for faihng to object to the erroneous
instruction on ﬁrst degree felon'y 'r_nnrde_r. lIdI at 83-884, Petitioner later filed a Is'u‘nplemental
allegation,.arg'uing that eonn'sel wasl ineff_ective for'fai_ling" to eall victim Emanuel Miller to testify
that he was i,n‘f):oss'essi'on'of a .22 caliber ﬁr_éarm and in all probability was t‘he_- actual shooter of

the deceased. Id. at 91-97.

L

2The Indilctrpf.:nt and the jury’s‘verdict both reference the illegal display\of theﬁreann.‘ o
; ,
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The tr1al court denied the motion w1thout an ev1dent1ary hearing 1d. at 99- 101 In denying
the fourth claim the court found as a matter of law that there Was no error in the felony murder
instruction. Id. at;l Ol). ln denying the sunblemental claim, the cour‘t“found tliat “the ‘evidence at
trial showed that Emanuel Miller was with the deceased when they were both attacked and robbed
by [Petitloner] and hlS cohorts .Id The court concluded that there was ‘ “no reason to beheve that

1
[

[Miller s] testimony‘would have been helpful to [Petitloner] » Id. The denial was afﬁrmed on
appeal Ancrum V. State 681 So 2d 287 (Fla 3d DCA 1996) (table) ;

Pet1t1oner then ﬁled h1s ﬁrst federal habeas pet1tion [ECF No 8- 1 at ll3 120] Of
relevance to the 1nstant petltlon was Pet1t10ner’s claim that his couns‘el'w(as ineffeCtiye for fa111ng'
to call Emanuel Miller at trial to testify that he shot the deceased victim. Id at l 18 This claim was
demed as the court found it to be “specrous ”? Id at 188 The magistrate Judge found that Mlller
along w1th the decedent was robbed at gunpomt by Petitioner and his codefendants 1. The
magistrate also noted that Miller had been shot and there was no reason to expect that Miller would
have confessed to shooting the decedeht or offered any testimony that would have been helpful'to
Pe‘titioner.’ Id .The Eleyenth Circuit éourt of Appeals denied Petitioner a certiﬁcate :of ‘
appealability, ﬁnding. that he had failed to make a s‘ubs.t'antia'l showing of :‘the denial :‘o:f: a
constitutional right. Idi at 204. The Eleventh Ciicuit denied 'Petiti:oner’is motion for rehearingi' i
at 220. The Supreme Court denied certiorari review. Id.

Over the ensuing years, Petitioner filed multiple post convrct1on challenges On October
29, 2014, the state trial court vacated Petitioner S concurrent forty -year sentences ’as fo counts 2,
3, and 4. Id. at 303. The sentences on those counts were reduced to twenty-seven years.lld. at 305.

Petitioner apbealed his resentencing. Id at 344,

After the new sentence was imposed, Petitioner filed a petition for writ of habeas corpus
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in the state trial court Id. at 3 15- 333 Among other issues, Petitioner argued that the evidence was

msufﬁment to establish his guilt for ﬁrst degree felony murder Id at 330 The petition was denied

as time barred and procedurally barred Id at 339 342 Petitioner appealed the denial of the

petltion Id at 346 o

The Th1rd District Court of Appeal consolidated the appeal of the sentence and the appeal
of the denial of the habeas petition and appomted the Ofﬁce of the Publ1c Defender to represent |
Lo _
Petitioner. Id. at 348-350. The publ1c defender ﬁled a motion to w1thdraw pursuant to Anders V.
Calzforma 386 U. S 738 (1067) Id at 352 353 The motion was granted Id at 364 365 The
appellate court per curiam afﬁrmed the resentencmg and the demal of the habeas petition Id at
367 The mot1on for rehearing was denied Id at 379 4 | o

, Petitloner returned to the trial court and ﬁled a motion for post conv1ction rel1ef Id. at 383-

¥
i

392 The claim raised in that motion 1s not relevant to the 1nstant Pet1tion The motion was denled
w1thout a hearmg ld. at 394 The denial was afﬁrmed on appeal Id. at 398. The Florida Supreme
Court declined to exercise discretionary Juris_diction. Id. at 419. Petitioner next filed a state habeas
p_etition challenging Florida sentencing lavv, again raising-issues which are not relevant to the
instant Petit_ion. Id. at 421-434, That petition was denied. Id. at 436-441. The denial was afﬁrmed
on appeal. Id. at 501-:'502.1 The Florida Supreme Court declined to exercise discretionary
jurisdiction. /d. at 550. |
IL. Preliminary Considerations

5 Although lthe Petitioner is challengingl a conviction that was originally entered nearly thirty
years ago, the State has conceded that the Petition is timely and not a second or successive petition.
The State’s concession is accepted because. Petitioner was resentenced and his new sentence

O . O s Sl

became ﬁnal on December 27 2016 The State has conceded that claims one and three have been
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exhausted in state court. The State argues that claim two was not exhausted because the state court
found the claim to be procedurally barred and did not address the merits of the claim. = =

An applrcant s federal writ of habeas corpus will not be granted unless the applicant

exhausted hrs state court remedies See 28 U S. C § 2254(b) (c) A claim must be presented to the

highest court of the state to satisfy the exhaustron requirement See O Sullzvan V. Boerckel 526
U. S 838 (1999), chhardson V. Procumer 762 F 2d 429 430 (Sth Cir. 1985) In a Flgrida non-

A T

capital case, this means the applicant must have presented hlS claims in a dlStrlCt court of appeal

See Upshaw V. Szngletary, 70 F.3d 576 579 (1 lth C1r 1995) The claims’ must also be presented'.

bl .1. e e
EONe e

in state court ina procedurally correct manner. ]d

“In all cases in Wthh a state prlsoner has defaultcd his federal iclaimts in state court pursuant
to an 1ndependent and Iadecluate. state p‘ro:ccdural.rule, 'fede'ral:haheas" rev1ew of 'theiclaim:'s' is barred
unless .the prisoner can demonstrate cause for :th.e default and aétual prejudice as a result of the
alleged Violation ot federal law )o.r demonstrate that'fa'ilure to consider the claims will résult in a
fundamental miscarriage of justice.” Coleman v. Thompson, 501 U.S. 722, 730 (1991) (intermal
quotations omitted). - | | o | |

Petitioner acknowledges that he.d'id not raise claim t.wo“in state court. [léCF No. 24 at 9].
He arghes that his procedural del”ault should be excused under the; actual innoc'ence eXcepticn. Id.
To succeed ona claim of actual innocence, however, the petitioner “":r:nust e'stabli'sh:that, 1n light of
new evidence, ‘it is more likely than' not that no reasonable ' jurorpwoiuld have found petiti'or:ller
guilty b.eyond a reas'onable doubt.” House v, Bell, 547 U.S. 518, 536-37 (quoting Schl"up'\i.‘b)elo,‘
513 US 298 327. tl995)). “Actual innocence” requires the: petitioner to showl“%act‘u'al mnocence
not mere legal 1nsufﬁcrenc>i ”? Bousley v, United States 523 U. S 614 623 (1998) ‘As discussed'

*

below in the merits section Pet1tioner s clalm of actual innocence is unavallmg as the ev1dence at
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trial was sufficient to support his conviction and he has presented no new evidence to overcome

H .
ot voUn

the conviction. .

III.A Standard of Review

. 'l! . . R N T

) A pr1soner in state custody may 1ot be granted a wr1t of habeas corpus for any cla1m that

Bl c.el

was adjud1cated on the merlts in state court unless the state court’s decision was (l) contrary to,

I ’ L] *e N s "

or. mvolved an unreasonable apphcat1on of clearly estabhshed Federal law, as determmed by the
. . . oY

Supreme Court of the Umted States,” or (2) “based on an unreasonable determ1nat10n of the facts
in hght of the ev1dence presented” to the state court 28 U. S C. § 2254(d)(l) (2), see Wzllzams\v
Taylor, 529 U.S. 362, 405-06 (2000); Fugate v. Heaa’ 261 F. 3d 1206 1215 l6 (llth C1r 2001)
A state court dec151on 1s “contrary to” or an unreasonable apphcatmn of the Supreme Court s

clearly establrshed precedent w1th1n the meanmg of § 2254(d)(l) only if the state court applies a
rule that contrad1cts the governing law as set forth in Supreme Court case law, or if the state court
confronts a set of facts that are materlally 1nd1st1ngu1shable from thoseina dec1s10n'of the Supreme
Court and nevertheless amves at a result dlfferent from Supreme Court precedent Brown v
Payton, 544 U.S. 133, 141 (2005) Williams, 529 U.S. at 405-06. In the habeas context, clearly
estabhshed federal law refers to Supreme Court decisions as of the time of the relevant state-court
dec1s1on Hall V. Head 310 F.3d 683 690 (1 lth C1r 2002) (c1t1ng Wzllzams, 529 U.S. at 412).

In adjudicating a petitioner’s clalm,_ the state court does not need to cite Supreme Court
dec1srons and the state eourt need not etlen be aware of the Supreme Court cases See Ear ly V.
Packe) 537 U. S 3,8 (2002) Parker v. Sec’y, Dep't of Corr 331 F.3d 764, 775- 76 (11th Cir.
2003) So long as nelther the reasoning nor the result of the state court de0151on contradlcts

Supreme Court dec1s1ons the state court s decision will not be dlsturbed Ear ly, 537 U.S. at 8.

Further, a federal court must presume the correctness of the state court’s factual findings unless

(ST
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the petitioner overcomes them by clear and :co,nvvincing evidence. See 28'U.S.C. § '2254(e)(1);
Putman v. Head 268 F 3d 1223 1241 (llth C1r 2001) s

In clalms one and three Petltroner raises claims of ineffective assistance of counsel. The "
U.S. Supreme Court clearly estabhshed the 1aw governmg claims of ineffective assrstance of
counsel in Strzckland V. Washzngton 466 U S. 668 (1984) Strzckland requlres a cr1m1nal defefidant 3
to show that: (1) his counsel’s performance was deﬁcrent and (2) that’ deﬁcxency prejudlced h1m
Id. at 690 For the flrst prong, deﬁcrent perforrnance means performance outs1de the wide range of
professionally compet‘ent assistance. Id'L'The ' judiciary’s scrutlny of counser'performance is
h1ghly deferent1a1 Id at 689 For the second prong, a defendant estabhshes prejudlce by show1ng3
that but for counsel ] deﬁcrent performance there isa reasonable probablhty the outcome of the-
proceedings wouldhave been different. Id at 694 'A reasonable probabihty is a prohability'
sufﬁcientto undermine 'co'n'ﬁdence in the outcome ofthe; proceedings. Id.

Petitioner must satlsfy both the deflcivenc"y' and prejudice prongs set forth in Strickland to
obtain relief on his ineffective assistance of counsel claims. Sée Strickland, 466 U.S. at 690.
Failure to establish either prong is ‘fatal, making itunnece‘lssary to consider the other. See id, at 697.
Combining AEDPA’s habeas standard and Strickland’s two-pronged test provides the relevant
inquiry in this case. To obtain habeas relief, Petitioner must show the state court f‘applied
Strickland to the facts of: hiscase in an objectively unreasonahte manner” when it rejected his
claims of ineffective assistance of.counsel.' Bell .v. C'onbe,2535' U:)S. ;685, 699 (2002).
IV.  Discussion | ‘

A.  Counsel’s Failure to Call Emmanuel Miller ™

In his first claim, Petitioner contends that his'triat-counsel was "ineffective‘ for fail'ing to

present Emmanuel Miller as a witness at trial. He argués that Miller would have testified that he
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was armed w1th a .22 cahber handgun and shot the decedent durlng the robbery This cla1m was

t.

presented in Petitioner’s prior federal habeas petmon The court denled the c1a1m ﬁndmg that
Mrller was also robbed at gunpoint by Petrtloner and hlS codefendants [ECF No. 18-1 at 188]. The
court found that there was no reason to expect that Mlller would have either confessed to shooting

. TN e

the decedent or otherwrse offered helpful testlmony to Petrtloner Id. Fmdmg that counsel s

R LT ’ s ! 1

performance was not deﬁcrent the court denred thrs cla1m
e U IV S L

The State argues that thlS clarm should be denied here under the “law of the case” doctrme

{ (NS TH R i P2 .. i <

[ECF No 17 at 45] Petmoner recogmzes the doctrme but argues 1t is not apphcable here because

PATIMAREN : RUREE

its. apphcatron would result m a manlfest 1nJustlce [ECF No 14 at 5 6] Petrtloner has not

5.”( i AR B

presented any new evrdence or law that would render the court s prior demal of this clalm
incorrect. Since this claim has prevrously been considered and denled_, it does not merrt habeast
relief. Even so, this Court agrees with the prior court that the perforrnanc'e of Petitioner’s trial
counsel_ was not deficient for failing to call Emmanuel Miller as a witness.

[
atoet

B. Actual Innocence Claim

¢

In his,second claim‘, Petitioner argues that he is actually innocent of first-degree felony
mu‘rder.‘[ECF No. 14 at 8-9]. This claim 1s based on Petitioner’s unproven allegations of the events
surrounding the robbery and shoottng.__I:etitioner:speculates that one of the victims, Emanuel
Mitler, was the person who act_uall,y shot and killed the deceased victim. Petitioner bases this claim
on statements provided by .Miller, along with Mi}ller’s deposition testimony, that he had a .22
caliber handgun in his possession at the time he and the decedent were attacked by Petitioner.
Petitioner also mischaracterizes the evidence presented at trial by alleging that the firearm
ergamrner testified that the spent 22 projectjl‘e did not matc_h a pr(o_jectille test fired from Petitioner’s

22 caliber rifle. The firearm examiner did not so testify.
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The'e‘xa.‘miper id@r}f[iﬁgd ':th.e spent projéctilé as a “.22 caliber iong'riﬂe ’p‘roj“éctile.” [ECF
No. 19.1 at 398] (emphasis added). He testified that the projectile could have been fired from
Petitiéner’s gun bu; _qould n'ot_ say so coppluéively. The examiner testified that “the ntimber of lands
and gydoveﬁ, the w1dth of thesefand the diré.ctéio'n of the twists are exactly the "s:élme, but because of
the damage to the surface of this proj ectile, there’s nota $ufficient quantity in my oﬁiﬁidn‘ of these
sméll%, micrdsqébic rpggks for me to reach’ a.conclusion beyond 4 reasonable scientific Certainty
that this projectile was ﬁred 'through this barrel to exclusion of all othiers.” Id at 401 The examiner
also testified that" the "Shellll',’.icé‘s,ings fpund""%‘t{-‘ft{ﬂéf's"cene%‘ii/efézréjectev'd from Petitioner’s gun o the
exclusi.on_ojf}any 6§heg. Id. at 395:397. o Fanti G

Although Petifcioﬁ_ei claims ._h,e.isﬁactﬁéilly ‘innocent, hé'has'not pfeseﬁted any new reliable”
evidence to suppor't'ithis claim. The evidénc;é,Peti;t-_iOner. relies ori, MiHer’s‘deposition and police
statements, were available at trial. His allegation that the projectile that struck the decedent did not
match the rifle he used is contradicted by the expeft testimony;‘In the absence of any new reliable
evidence, Petitioner’s claim of actual . denjed. Because this claim is without merit, it
cémot excuse the lack of exhaustion.

C. Counsel’s Failure to Object to Felony Murder Jury Instruction

In his third claim, Petitioner confendé ‘that his trial counsel was ineffective for failing to
object t:o the jury instruction on fifst-degree felony murder. Petitioner argues that 'the jury |
instruction was erroneous and that he was prejudiced by the misleading instruction. In particular, B
Petitioner argues that Seg:ﬁon (3)(b).of the felony murder instmétion,—whichcpermfts a finding that
someone other than Petitioner and his co-defendants' killed the victim— was improper becausé
Emmanuel Miller was not an ac_complice to thefr robbery. Petitioner has cited no law in suppott of

this claim. This claim was previqusly. presented in Petitioner’s motion for past-conviction relief in

10
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t proper....
/ As with his first and second claims, Petitioner again argues that Miller was the actual
a shooter. [ECF, No. 14 at 12]._Peti_tioner seems to-argue that an element of felony murder édiild not
be satisfied if Miller fired the fatal shot but was not also involved in the ro"Eblery. Id. As t‘;h'e' state
court found, Petitioner is confusing the law of felony murder and the law of principalé. Petitiénér
was prpperly convicted of felony murder based on his parti'cilp‘atior‘l ina rqbbéryl that led to anéthéf |
| person’s death; it doesn’t: matter whether Miller pa»fﬁicipétgd’in the 'ﬁo‘bbg:r_y or whether Millér was
the fatal shooter. Because the state court found the jury instruction was ﬁrop"er under Florida law,
‘counsel cannot be ineffective for failing tospursue "éﬁgh‘a_'n(l')ri-me'rito'rious' cljai\m. See 'Chahdler V.
Moore, 240 F.3d 907,917 (11th Cir. '.20()1);~ Unitéd States v. Sanders, 165 F.3d_'248, 253 (3rd éir.
1999). This claim is without merit and is denied." |
V. Certificate of Appealability
Rule 11(a) of the Rules Governing. §‘2254 Procee_dings provides that “[t]he district court

must issue or deny a certificate of appealability when it enters a final order adverse to the
applicant;” and if a certificate is issuéd, “the court must state the specific issue or isSués that satisfy
the showing required by 28 US.C.-§ 2253(‘0)(2).” Rules Governing § 2254 Proceedings, Rule 11,
28 U.S.C. foll. § 2254. A.timely notice of appeal must still be filed even if the court issues a
certificate of appealability. See id.

o Based on this record, Petitioner is not entitled to a certificate of appealability. “A certificate
of appealability may issue . . . only if the applicant has made a substantial éhowing of the denial
of a constitutional right.” 28 U.S.C. § 2253(c)(2). To merit & certificate of appealability, Peti'tioner‘

must show that reasonable jurists would find debatable both (1) the merits of the underlying claims

11
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and (2) the procedural issues he seeks to raise. Slack v. McDaniel, 529 U.S. 473, 478 (2000); see

also Eagle'v. Linahan, 279 F.3d 926, 935 (11th Cir. 2001). For the reasons stated above, the Court

finds that Petitioner’s claims are without merit and he cannot sétisfy the Slack test.
Having considered the petition, the record, and beiﬁg fully advised, it is hereby
ORDERED AND ADJUDGED that:
1. This Petition [ECF No. 1] is DENIED.
2. No certlﬁcate of appealablhty shall issue.
3. The Clerk i is directed to CLOSE thls case.

DONE AND ORDERED in Chambers at M1am1 F 1or1da this 8th day of November 2021.

ovy 4

DARRIN P. GAYLES
UNITED STATES DIS T JUDGE

cc: Arnold Ancrum
444523
Reception and Medical Center (Lake Butler)
Inmate Mail/Parcels
Post Office Box 628
Lake Butler, FL 32054
PRO SE

Brian Hernan Zack

State of Florida - Office of the Attomey General
1 SE 3rd Avenue, Suite 900 e

Miami, FL 33131 v

Email: brian.zack@myfloridalegal.com
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a USCA11 Case: 21-14312 Document:.25-2 Date Filed: 07/27/2023 Page: 2 of 2

2 Order of the Court 21-14312

ORDER:

Atnold Ancrum appeals the denial of his 28 U.S.C. § 2254.
habeas petition. He seeks reinstatement of his appeal and a certifi-
cate of appealability (“COA”) and leave to proceed in forma pauperis
(“IFP”). Upon reconsideration of the Clerk’s entry of dismissal on

March 2, 2022, for want of prosecution pursuant to 11th Cir. R. 42-
1(b), Ancrum’s motion to reinstate the appeal is GRANTED. His
motion for a COA is DENIED because he has failed to make a sub-
stantial showing of the denial ofa constitutional right See28 U.S.C.
§ 2253(c)(2). His motion for leave to proceed IFP is DENIED AS

' MOOT. |

- -/s/ Andrew L. Brasher
"UNITED STATES CIRCUIT JUDGE







USCA11 Case: 21-14312 Document: 29-2 Date Filed: 09/29/2023 Page: 1of2

An the

Wuited States Court of Appeals
Hor the Llewenth Cireutt

No. 21-14312

ARNOLD ANCRUM,
Petitioner-Appellant,
Vversus

SECRETARY, DEPARTMENT OF CORRECTIONS,

Respondent-Appellee.

Appeal from the United States District Court
for the Southern District of Florida

D.C. Docket No..1:20-cv-21363-DPG
Y




USCA'11Case:21-14312 Document: 29-2, Date‘Fi!ed:09/29/2023 Page: 2 of 2

2 ' Order of the Court o 21-14312

Before ROSENBAUM and BRASHER, Circuit Judges.
BY THE COURT:

Arnold Ancrum has filed a motion forA reconsideration, pur-
suant to 11th Cir. R. 22-1(c) and 27-2, of this Court’s order reinstat-
ing his appeal, denying a certificate of appealability, and denying

. leave to proceed in forma pauperis as moot in his underlying habeas
“petition, 28 U.S.C. § 2254. UpOn review, Ancrum’s motion for re-
consideration is DENIED because he has offered no new evidence

or meritorious arguments as to why this Court should reconsider

its previous order.



