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Before: GRIFFIN, Circuit Judge.

Cedric Jones, a Tennessee prisoner proceeding pro se, appeals the district court’s denial of
his petition for a writ of habeas corpus. Jones has applied for a certificate of appealability (COA).

Jones has also moved to remain in a single cell and to expedite a decision on that motion pending

the resolution of his application (and his separate proceedings, which we have since resolved in

‘ the Warden’s favor. See Jones v. Eller, No. 22-5143 (6th Cir. May 9, 2023)). For the following

reasons, Jones’s application for a COA is denied, and all motions are denied as moot.

A jury convicted Jones of three counts of aggravated rape, one count of aggravated sexual
battery, and one count of aggravated kidnapping, and he was sentenced to 37 years in prison. State
v. Jones, No. M2015-00720-CCA-R3-CD, 2016 WL 3621513 (Tenn. Crim. App. June 29, 2016),
perm. app. denied (Tenn. Sept. 22, 2016). The Tennessee Court of Criminal Appeals (TCCA)
affirmed, and the Tennessee Supreme Court denied leave to appeal. Id.

In October 2016, Jones filed a 28 U.S.C. § 2254 petition in the district court. After
concluding his state court proceedings, Jones filed an amended petition, which the district court .
designated as the governing petition. Jones asserted thirteen claims, some of which have
subclaims: (1) whether the trial court committed significant judicial errors; (2) whether direct

appeal counsel performed ineffectively; (3) whether the TCCA violated Jones’s Fifth and
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Fourteenth Amendment rights; (4) whether the Supreme Court of Tennessee violated Jones’s First,
Fifth, and Fourteenth Amendment rights; (5) whether the prosecutor committed misconduct;
(6) whether trial counsel performed ineffectively; (7) whether the trial court committed structural
errors; (8) whether the trial court and State committed crimes against petitioner; (9) whether the
prosecution violated Jones’s double-jeopardy rights; (10) whether the trial court violated Jones’s
speedy-trial rights; (11) whether the trial court’s alleged bias violated Jones’s due process rights;
(12) whether the police violated Jones’s Fourth Amendment rights; and (13) whether Jones’s
indictment is “void.” The district court denied Jones’s petition, concluding that claims 2, 3,4, 5

‘___________J——i——
6, 8,9, 10, 12, and 13 and parts of claims 1 and 7 were procedurally defaulted and that claim 11

and the properly exhausted subclaims of claims 1 and 7 lacked merit, Jones now applies for a

PR

COA.

A COA may be issued “only if the applicant has made a substantial showing of the denial
of a constitutional right.” 28 U.S.C. § 2253(c)(2); Miller-El v. Cockrell, 537 U.S. 322,336 (2003).
A petitioner may do so by demonstrating that “reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or wrong.” Miller-El, 537 U.S. at 336 (quoting
Slack v. McDaniel, 529 U.S. 473, 484 (2000)). When the district cburt’s denial is based on a
procedural ruling, the petitioner must demonstrate that “jurists of reason would find it debatable
whether the [motion] states a valid claim of the denial of a constitutional right and that jurists of
reason would find it debatable whether the district court was correct in its procedural ruling.”
Slack, 529 U.S. at 484. When a state court adjudicates a petitioner’s claims on the merits, the
district court may not grant habeas relief unless the state court’s adjudication resulted in “a decision
that was contrary to, or involved an unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States” or “a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d); see Harrington v. Richter, 562 U.S. 86, 100 (2011). At the

COA stage, where a state court adjudicates a petitioner’s claim on the merits, the relevant question
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is whether the district court’s application of § 2254(d) to that claim is debatable by jurists of reason.
See Miller-El, 537 U.S. at 336. "

Jones’s COA application lists 12 claims, seven of which were not included in his § 2254
petition. Generally, we do not consider issues for the first time on appeal, absent extraordinary
circumstances. See, e.g., United States v. Ellison, 462 F.3d 557, 560 (6th Cir. 2006). In addition,
not all of Jones’s remaining five claims directly correspond to claims raised in his petition. Jones
does, however, generally challenge the district court’s ruling as to all claims. Accordingly, this
court will address all the claims raised in Jones’s amended § 2254 petition.

Claims Dismissed for Procedural Reasons

In Claim 4, Jones alleges that the Tennessee Supreme Court violated his First, Fifth, and
Fourteenth Amendment rights under the United States and Tennessee Constitutions. The district

court denied relief on this claim because it failed to comply with habeas pleading standards. Those

standards are “more demanding” than the Federal Rule of Civil Procedure 8(a) standards. Mayle
v. Felix, 545 U.S. 644, 655 (2005). Rule 2(c) of the Rules Governing Section 2254 Cases requires
that a petition, among other things, “specify all the grounds for relief available to the petitioner.”
Id. “A bﬂme purpose of Rule 2(c)’s demand that habeas petitioners plead with particularity is to
assist the district court in determining whether the State should be ordered to ‘show cause why the
writ should not be granted.’” Id. at 656 (quoting 28 U.S.C. § 2243).

Claim 4 does not contain any supporting facts or argument. Instead, it simply quotes the
cited Amendments. Elps, reasonable ju;ists could not argue that dismissal of Claim4 is _

inappropriate under Rule 2,

Next, the district court dismissed claims 2, 3, 5, 6, 8-10, 12, and 13 and parts of claims 1

and 7 because Jones procedurally defaulted them. A petitioner procedurally defaults a claim if the
petitioner fails to exhaust the claim in state court and state remedies are no longer available. Lovins

v. Parker, 712 F.3d 283, 295 (6th Cir. 2013). The exhaustion requirement is deemed satisfied

when the “‘highest court in the state in which the petitioner was convicted has been given a full and

fair opportunity to rule on the petitioner’s claims.” Manning v. Alexander, 912 F.2d 878, 881 (6th
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Cir. 1990). In Tennessee, petitioners comply with this requirement by presenting their claims on
appeal to the TCCA. Adams v. Holland, 330 F.3d 398, 402-03 (6th Cir. 2003). Additionally, in
order to be deemed exhausted, a habeas claim “must have been ‘fairly presented’ to the state
courts.” Hooks v. Sheets, 603 F.3d 316, 320 (6th Cir. 2010) (quoting Wagner v. Smith, 581 F.3d
410, 414 (6th Cir. 2009)). “A claim may only be considered ‘fairly presented’ if the petitioner
assertgd both the factual and legal basis for his claim to the state courts.” McMeans v. Brigano,
228 F.3d 674, 681 (6th Cir. 2000) (quoting Franklin v. Rose, 811 F.2d 322, 325 (6th Cir. 1987)).

In his direct appeal, Jones was first represented by appointed counsel. Appellate counsel

filed a brief listing eight issues: (1) the trial court erred in denying recusal requests; (2) the trial

court erred in denying the request to proceed pro se; (3) the trial court erred when it revoked Jones’s
bond; (4) the evidence was insufficient; (5) the prosecutor erred by stating that Jones pointed a gun

at the victim; (6) the trial court erred in considering an email from the victim at sentencing; (7) the

trial court erred in weighing mitigating factors; and (8) the trial court erred in imposing consecutive
sentences. The TCCA affirmed. Jones, 2016 WL 3621513, at *12. Jones, then proceeding pro
se, applied for discretionary review by the Tennessee Supreme Court and listed six claims. Of

those six, four were not raised to the TCCA. Id. at *1.

The Tennessee Supreme Court would not have considered the four claims that Jones raised for the

first time in his pro se filing because he did not first present them to the TCCAJ See McClain v.

Kelly, 631 F. App’x 422, 440 n.3 (6th Cir. 2015); see also Williams v. Anderson, 460 E.3d 789,
806 (6th Cir. 2006) (stating that “a petitioner may procedurally default a claim by failing to comply

with state procedural rules in presenting his claim to the appropriate state court™).

Nor would reasonable jurists debate whether Jones exhausted these claims and subclaims

on post-conviction relief. Jones argues that he exhausted claims by including them in his motions \7\

for post-conviction review. The district court correctly noted, however, that Jones did not appeal

B

the denial of his post-conviction motion to the TCCA, and thus he did not exhaust those claims

R SRS
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through the post-conviction proceedings. Because there is no record that Jones properly filed an

appeal in the post-conviction court, reasonable jurists would not debate the district court’s
conclusion that Jones did not exhaust any claims on post-conviction review. O’Sullivan v.
Boerckel, 526 U.S. 838, 845 (1999) (holding that, to satisfy exhaustion requirement, state prisoners
must “invok[e] one complete round of the State’s established appellate review process™); Adams,

Because Jones did not properly exhaust these claims, he needs to show cause and prw

Theriot v. Vashaw, 982 F.3d 999, 1004 (6th Cir. 2020). He fails to establish either elcin‘lgn’t_.

Accordingly, reasonable jurists would not debate the district court’s decision not to excuse the
procedural defaults.

Claims Denied on the Merits

The district court addressed claim 11 and parts of claims 1 and 7 on the merits.
Judicial Bias

In claim 11 and claim 1, subclaim 1, Jones alleges that he was denied his right to a fair trial
before an impartial judge. During his trial, Jones filed several motions to recuse the trial judge.
Jones, 2016 WL 3621513, at *7. Jones alleged that the trial court exhibited bias against him,
specifically noting that a different judge at his preliminary hearing called him “a piece of shit.”
Jones also filed a lawsuit against the trial judge. The trial court denied each recusal motion. The

TCCA reviewed this claim and denied relief. The TCCA concluded: (1) Jones’s filing of a lawsuit

against the trial judge did not require recusal or establish bias; (2) the fact that the trial judge issued

unfavorable rulings did not establish bias; and (3) Jones’s failure to include transcripts supporting

his claim precluded further review of the issue. Id. at *7-8.

A reasonable jurist could not argue that the state court unreasonably applied clearly

gstablished federal law in rejecting Jones’s judicial bias claim as presented. “[D]ue process |

demands that the judge be unbiased.” Railey v. Webb, 540 F.3d 393, 399 (6th Cir. 2008). Recusal
is required when “the probability of actual bias rises to an unconstitutional level.” Coley v. Bagley,

706 F.3d 741, 750 (6th Cir. 2013) (quoting Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 887
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(2009)). Jones cannot force recusal merely by filing a lawsuit against the trial judge. United States
v. Martin-Trigona, 759 F.2d 1017, 1020-21 (2d Cir. 1985). Nor do the trial court’s adverse rulings
require recusal. See Liteky v. United States, 510 U.S. 540, 555-56 (1994). Additionally, the TCCA

noted that Jones did not move to recuse the trial judge until the eve of trial. Jones does not give
i TSI et

7

reasons for his delay and more importantly does not provide transcripts to establish the judge’s

e ——

—hias. Finally, the judge who made the alleged “piece of shit” statement was not the trial judge.

e S

In sum, Jones provides nothing from the record that shows why the trial judge W

been recused or that she was biased. Accordingly, reasonable jurists would not debate the district

a——

court’s rejection of this claim.

Self-representation

In claim 1, subclaim 3, Jones alleges that the trial court denied him his Sixth Amendment
right to self-representation. Jones alleges that he asked to represent himself on the day before the
trial, but the trial judge determined that the request was a delay tactic and denied it. Jones, 2016
WL 3621513, at *9. On appeal, Jones argued that the record did not support the trial court’s
finding that his request was a delay tactic. /d. The TCCA reviewed the claim and determined that
Jones failed to provide an adequate appellate record and that, with no record, it had to presuine
that the trial court correctly determined that Jones’s request was made for the purpose of delay.
Id.

When reviewing a COA application, a court must consider the merits of the underlying
claim and any procedural barrier to relief. Moody v. United States, 958 F.3d 485, 488 (6th Cir.
2020). Thus, even if a claim has arguable merit, the claim should not receive a COA if it is plainly
barred by a procedural defect. /d.

In Tennessee, an appellant bears the burden of preparing an adequate record for appellate
review. State v. Ballard, 855 S.W.2d 557, 560 (Tenn. 1993). When the record is incomplete and
does not contain materials on which a party relies, an appellate court is precluded from considering
the issue. /d. at 560-61. Thus, the reviewing court presumes the trial court’s ruling to be correct.

State v. Richardson, 875 S.W.2d 671, 674 (Tenn. Crim. App. 1993). Further, Tennessee law
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requires a defendant to waive his right to counsel in writing and for that writing to be included in

the record. State v. Hester, 324 S'W.3d 1, 31 (Tenn. 2010); Tenn. R. Crim. P. 44(b)(2) & (3).

Because Jones did not provide an adequate appellate record of his request to self-represent, he
failed to fairly present the claim to the state court and has procedurally defaulted it. Thus, no
reasonable jurist would debate the district court’s denial of the claim.
Sentencing Error

Finally, in claim 7, subclaim 8, Jones alleges that the trial court committed “structural
errors” in his case, specifically by considering at sentencing an email supposedly written by the
victim. Jones alleges that the email was written by the victim’s mother, his ex-wife. The TCCA
concluded that Jones waived the issue by failing to object in the trial court and that Jones had not
shown prejudice from the trial court’s consideration of the email. Jones, 2016 WL 3621513, at
*11. |

Again, even if a claim may have merit, it can still be barred by a procedural defect. Moody,
958 F.3d at 488. Because Jones did not object to the admission of the email, under Tennessee law,
he waived the issue on appeal. Tenn. R. App. P. 36(a). Thus, no reasonable jurist would debate
the district court’s denial of the claim. V

Accordingly, Jones’s COA application is DENIED, and all pending motions are DENIED
as moot.

ENTERED BY ORDER OF THE COURT

Kelly L. Stephens, Clerk
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THIS MATTER came before the court upon the application by Cedric Jones for a
certificate of appealability. v

UPON FULL REVIEW of the record and any submissions by the parties,

IT IS ORDERED that the application for a certificate of appealability is DENIED.
ENTERED BY ORDER OF THE COURT
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UNITED STATES DISTRICT COURT SR
MIDDLE DISTRICT OF TENNESSEE DAY

NASHVILLE DIVISION

CEDRIC JONES, )
#519021, )

Petitioner, } No. 3:16-cv-02631
w)
V. )
)
GRADY PERRY, Warden, )
)
)
Respondent. )

MEMORANDUM OPINION

Petitioner Cedric-Jones, an inmate of the Whiteville Correctional F éicility, Tennessee, has
filed a pro se.petition for a writ of habeas corpus under. 28 U.S:C. § 2254; challenging his 2013
conviction: énd sentence for three counts of aggravated rape, ane count of aggravated sexual
battery, and one count of aggravated kidnapping for which he currently:is serving a term of
imprisonment of thirty-seven years in the Tennessee Departmentof Correction. (Doc. No. 161).

Presently pending before the Court is tbe Warden’s Ans_wer to.the habeas petition in which
he asks the Court to dismiss the petition. (D(')c“;‘ No. 204). Petiti‘é)ner filed a.Response to the Answer.
(Doc. No. 207).

The petition is ripe for review, and- this Court has jurisdiction pursuant to 28 U.S.C. §
224.1 (d). Having fully considered the record, the Court finds that an evidentiary hearing is not

needed and Petitioner is not entitled to relief. See Christian-y V- Hoffner, No. 17-2105, 2018 WL

'4489140 at *2 (6th Cir. May 8, 2018) (quoting Schriro v. Landrlgan 550 U.S. 465, 474 (2007))

' By Memorandum Opinion and Order, the Court designéted Petitioner’s “Supplemental/Amended Petition” filed on
October 15, 2019, as the governing petition in this case. (Doc. No. 193). Herein,.the Court refers to that petition as
“the petition” or Petitioner’s “Supplemental/Amended Petition.”
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(“A district court is not required to hold an evidentiary heéfihg if the record ‘precludes habeas
relief.””). The petition therefore will be denied, and this action will be dismissed.

I. Procedural History

On March 6, 2013, a Davidsori County Tennessee jury convicted Petitioner of three counts
of aggravated rape, one count of aggravated sexual battery, and one count of aggravated
kidnapping of his fourteen-year-old daughter. He was sentenced to a total effective sentence of

thirty-seven years in the Tennessee Department of Correction. State v. Jones, No. M2015-00720-

CCA-R3-CD, 2016 WL 3621513 (Tenn. Crim. App. June 29, 2016), perm:fabp;deniéd (Tenn.
oot 2. 2016 S e .

On direct appeal, the Tennessee Court of Criminal Appeals (TCCA) affirmed Petitioner’s
_ conviction. and sentence on June 29, 2016.:Id. The VT'erﬂm-es.éée Supreme ‘G“()l“lrt.-"deniﬂed Petitioner’s
application for discretionary review on September 22, 2016. id.

On October 3, 2016, Petitioner filed a pro se petition for.a writ of habeas corpus in this
Coutt. (Doc. No. 1). On March 8, 2017, Petitioner sought to voluntarily dismiss this case, and the
Court dismissed the case without prejudice. (Doc. No. 27). On March 20; 2017, Petitioner sought
to reopen this case. (Doc. No. 31). On April 4, 2017, the Court ofdered Respondent to respond to
Petitioner’s request and, if appropriate, to his petition. (Doc. No. 39). On May 8, 2017, Respondent
filed a Motion to Dismiss for failure to exhaust state remediesﬁ (Doc. No. 52). On February 18,

2018, the Court granted Petitioner’s Motion to Reopen his case, but held his petition in abeyance

pending Petitioner’s exhaustion of his state court remedies. (Doc. No. 80).

2
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On September 12, 2017, Petitioner filed a timely pro se petition for state post-conviction
relief. (Doc. No. 75 at PagelD# 4). The post-conviction court deqied relief. (Doc. No. 179-1 at
PageID# 3619-66). Petitioner did not appeal the denial.?

On September 23, 2019, the Court granted Pétitioner’s Motion to Reopen this case based
on the conclusion of his state-court proceediﬁgs. (Doc'. No. 156). The C(;urt further granted
Petitioner’s Motion to Amend, concluding that the/Amended Petition (Doc. Nq. 148) should be
allowed as a supplement to the original petition. (Doc. No. 156).

On December 19, 2019, Respondent filed an Answer (Doc. No. 180‘)7 addressing the four
claims in the original petition (Doc. No. 1) as well as the numerdus claims raised in Petit.ioner’s
Amended Petition. (Doc No. 148). On February 10, 2'(,)2_,0,v'fo1‘1\o;y'ving Petitiéhey’s Obje,;tion to
Respondent’s Answer, the Court designated Petiiioner’s Supple’n{éntal/zk\'mended Petition (Doc.
No. 161) as the governing petition in this case and ordered Re's_péhdéntfo respond to'it. (Doc. No.
193). Respondent subsequently filed an Answer to Pvetitiorzler;s S;yibpiemental/Amended Petition.
(Doc. No. 204). Petitioner filed a Res'ponse to that Answer(Dod Nid_' 207) :

In his Supplemental/Amended Petiti(;n, Petitioner asserts thi;rteen'claims,_ some of which

have sub-claims, as noted below: 3
+ e

1
N Whether the trial court comlmttgd “mgmfcant ]udlclal errors against
Petitioner
Sub-Claims: 1) Petitioner was denied his right to ahimpartial judge; 2) the
trial court improperly amended Petitioner’s mdlctment 3) Petitioner was
denied the right to self-representatlon 4) Petitioner’s rlght to 4 fair trial was
violated; 5) the state committed discovery violations; and 6) the trial court
gave erroneous jury instructions (Doc. No. 161 at PagelD# 2176-81);

2 In his Supplemental/Amended petition, Petitioner states that “the court of criminal appeals denied the petitioner’s
appeals, and interlocutory appeals” related to his post-conviction petition. (Doc. No. 161 at Page]D# 2148).
Respondent, however, maintains that Petitioner did not appeal from the denial of his petition for post-conviction relief
(see Doc. No. 204 at PagelD# 3905), and the Court has found no records thereof. Thus, the Court finds that the
Petitioner did not appeal the denial of his post-conviction petition.

3 Petitioner does not clearly delineate his sub-claims. Herein, for ease of referehce the Court adopts Respondent’s
approach to numbering Petitioner’s sub-claims.

4
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(2)  Whether Pétitioner received ineffective a551stance of direct appeal
counsel (Id. at PagelD# 2182);

(3)  Whether the Tennessee Court of Criminal A;;pezils violated Petitioner’s
5th and 14th Amendment rights (Id. at PagelD# 2183);

4) Whether the Supreme Court of Tennessee violated Petitioner’s First,
Fifth, and Fourteenth Amendment rights (Id. at Page ID# 2184);

(%) Whether the state committed prosecutorial miscondilct (1d. at Page 1D#
2185-88); ‘

(6) Whether Petitioner was denied effective assistance of trial counsel
Sub-Claims: 1) failing to impeach a w;tness, 2) falllng to file a written
motion for review- in the-trial-court-when-he fatled-to-appear; 3) -failrmg tor
challenge Petitioner’s bond; 4) failing o ‘object to the trial-jadge coercing
Petitioner’s guilty plea; 5) failing to challenge two_of the jurors (Id. at
PagelD# 2189- 90) and 6) fallmg to obtain or retain Petitioner’s prelnmmary
hearing tr anscript’ : Rt -

D Whether the trial court committed st_ructural errors agamst Petmoner
Sub-Claims: 1) trial errors ‘occurred during the presentation of the case to
the jury; 2) deprivation of counsel and a biased judge; 3) denial of effective
assistance of counsel; 4) trial counsel has a conflict of interest; 5) denial of
the right to self-representation; 6).denial of the.right to an_impartial judge;,
7) denial of the full protection of the reasonable doubt standard at trial; 8)
Petitioner’s wife submitted ‘Exhibit W’ as a fraud; 9) the trial judge ignored
Petitioner’s Exhibit 3; 10) Exhibit U was filed when Petitioner wanted
additional time because he got sick (Id. at-RagelD#.2191-94).

(8) Whether the trial court and state commxtted crimes against Petitioner
Sub-Claims: 1) official misconduct; 2) official oppression; and. 3) criminal
conspiracy (1d. at Page ID# 2195-98);

® Whether Petitioner’s Double Jeopardy rights were violated (1d. at
PagelD# 2199-2200);

(10)  Whether Petitioner’s speedy trial rights were violated (Id. at Page ID#
2201-07);

(11)  Whether Petitioner’s due process rights were violated by the trial court’s
alleged bias against him (/d. at PagelD# 2208);. ..

4 Respondent did not include Claim 6, Sub-Claim 6 in his Answer, but the Court finds that Petitioner included the sub-
claim in his Supplemental/Amended petition (see Doc. No. 161 at PagelD# 2190-91); thus, the Court lists it herein.

4
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(12)  Whether Petitioner’s Fourth Amendment rights were violated by an
alleged illegal search and seizure (Id. at PageID# 2209); and

(13)  Whether Petitioner’s indictment is “yoid.” (Id. at PageID# 221 O)

II. Summary of the Evidence

Petitioner’s state criminal case arose from Petitioner’s interactions with his fourteen-year-
old daughter beginning on the aftefnodn of March- 1, 2010. Sfate' v. Jones, No. M2015-00720-
CCA-R3-CD, 2016 WL 3621513, at *1 (Tenn. Crim. App June '29,7 26‘1 6) The Tennessee Court
of Crlmma] Appeals summarized the proof adduced at Petitioner’ SJury trlal as follows:

After the victim came home from school onMarch 1, 2010 Defendant told her that
he was going to take her to get her nails done. After they left the house, Defendant
drove the victim to a storage unit that he used as a recording studio. The victim
asked what théy were doing there, and Defenidant did not respond The victim sat
on a futon inside the storage unit while Defendant played’musw on his computer.
The victim “noticed the songs he was playing were reallyMepreéssing.” The victim
described Defendant as “acting really depressed” and “upset.” Defendant told the
victim that he warited to kill himself. The victim bélieved hirn and ‘started crying.
After talking for about an hour, Defendant went to the dar ahd retrieved a small
case. Defendant opened the case and showed thé victim his gun. Defendant wanted
the victim to know the gun was real; so he placed it on her thigh along with the
bullets. Defendant told the v1ct1m that he was going to tiée the gunfon hlmself and
not heér. T ' R A
The victim tried to talk Defendant out-'of kllhng hlmself prdmtSmg not to tell
anyone about his suicide thréat so-that he would not be ‘sént to a mental institution.

After several hours of crying and pleading, the victim developed a migraine
headache. Defendant went to get the victim some medicine and told her not to leave
or he would shoot himself. When Defendant retutned, he instfucted the victim to
take the medicine with a wine cooler he brought to her: The’-‘wllictifn'tol-d Defendant
that she did not want to drink. Defendant pla¢ed-the g to his head dand threatened
to “shoot his brains out” if she did not drink the wine cooler. Defendant made the
victim drink four or six bottles of wine coolers. After threatening to shoot himself
if she left, Defendant went out to the car and retrieved @ larger bottle of alcohol.
When the victim refused to drink it, Defendant stated “if yowhate me so much, then
why don't you just pull the trigger.” Defendant then placed the gun in his mouth
and put the victim's hand on the trigger. The victim knew the gun was loaded, so
she pulled her hand away and agreed to dxmk the larger bottle. The victim started
“feeling sick and dizzy.” :

The victim asked Defendant to take her home so they could watch a movie, and
Defendant agreed. However, when they got to the house, Defendant told the victim

5
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that he set an alarm on the car and that he ‘would shoot hlmself 1f she got out. The
victim was concerned about Deféridant shooting himriself in front of her siblings, so
she stayed in the car. Defendant returned to the car with a blanket and a laptop.
They went back to the storage unit, laid down' on the futon and watched a movie
on the laptop. The victim eventually fell asleep. Con

When the victim awoke, it was very Jate and:dark. The victim notlced that her legs
felt wet, and Defendant told her that she urinated on herself. Defendant then got on
top of the victim. When the victim asked what he was. doing,, Defendant stated,
“Shut up. You're going to let me do this.” Defendant lifted the victim's shirt and
started kissing and licking her breasts. The victim was confused and crying. She
tried to get up, but Defendant held her down. Defendant then took her pants off.
The victim started screaming, and Defendant put his hand over the victim's nose
and mouth to the point that she couldn't breathe. When Defendant finally let go, the
victim asked if he was going to kil her. Defendant told her “no . just do what |

s [

say. T

Defendant inserted his fingers into the yietim'é vagina, “pulling them in and cut.”
The victim crled and LOld Defendant that it hurt a"nd Defendant told hel that it did
she was “fxmg to find out what that feels llke ? Defendant put hlS mouth on the
victim's vagina and started licking.it. Defendant.asked-the victim if she knew what
an, orgasm was and told her that he wanted her to have one in his mouth. Defendant
pulled down his pants and inserted his penis'in the victim's vagiria. Defendant then
told the victim to get on top of him, and he mserted his pems in her vagma again.
look at her body. Defendant licked his fmgers andvr‘dbbed them agamst the victim's
vagina. Defendant then said, “It's your turn,” and the victim knew what he meant.
Defendant inserted his penis into the victim's mouth. Defendant eJaculated in the
victim’s mouth and told her that he wanted her to swallow it. The victim spit some
of it out on the futon but swallowed some of it.

Defendant got dressed and went out to the car, tellmg the victim that he would kill
himself if she left. The victim decided to try to escape. She lifted the garage-style
door of the storage unit and rolled under it. She then ran to a different door from
the one the Defendant was using. She ran up a hill and tried to climb the fence.
Defendant ran after her and screamed her name. Defendant grabbed the victim's
arm, and the victim fell off the fence. Defendant said, “Did you think you could run
from me,” and took the victim to the car. Defendant then told the victim he was
going to take her home and “acted like nothing happened, like he just—like he
didn't do anything.” -

Defendant took a longer route driving back to the house. Defendant made
comments to the victim such as, “I know you liked it,” “I could feel you getting
into it,” “you taste good,” and “you're better than your mom was.” Defendant told
the victim that he had planned all of it and that on several occasions prior to this
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incident, he had touched her while she slept. The victim told Defendant that she felt
sick and then threw up out31de the window of the car. Defendant showed the victim
a letter to his family that was on his laptop; the victim dld not read it but
remembered seeing a paragraph where Deféendant stated that “he did some things
involving [the victim] that he wasn't proud of.” Defendant also told the victim that
this was the last time she would see him and tr1ed to glve her a credit card.

Défendant and the victim returnéd home around 7:00'a.m. on March 2,2010. The
victim ran inside the house, woke up her sister, and told her, “Dad just raped me.”
They used their brother's phone to call their mother, who was living in Iowa, and
their mother called the police. The victim took a shower before the police arrived.
The victim told the police what happened and gave them the clothes she was
wearing. She told the police that she did not kriow whete Defendant was and that
he had a gun and was threatening to kill hlmself The v1ct1m then went to the
hdspital for an exam.

On cross-examination, the victim admitted that Defendant never pointed the gun
directly at her and that he only threatened to use it on hlmself The victim also
testlﬁed that the storage locker oould not be locked from the m51de The victim
testified that she and Defendant drank four smal[ bottles of alcohol and one large
bottle. She testified that the alcohol made her feel hght-hé’%éﬂ Bt that she was not
intoxicated.

Several police officers from Davidson and Rutherford County testified about the
effort to locate Defendant after this incident. 'I'he officers were advised that
Défendant was armed and that he was threatemng to Kkill hlmself Défendant was
located at a McDonald s restaurant in La’ Vergne Defehdant showed' the ofﬁcers
the unloadéd guh in the trunk of his car and the magazme in the glove compartment
Other officers responded to the storage unit to gather évidence. They collec‘ted a
blanket, a pillow, a pair of men's underwear, a washgloth, a pxstol magazme a pair
of handcuffs, and several liquor bottles from'the storage unit. Ofﬁcer‘s als6 obtained
video surveillance of the storage unit famhty as well as a log showmg entries and
exits through the secured gate.

Detective Robert Carrigan of the Metrépolitan Nashvillé Policé Department was
the lead detective on the case. He secured a seatth’ warrdnt f for the storage facxllty,
supervised the collection of evidence, and revnewed the survelllance footage
Several still photographs from the surveillance video were displayed’ to the jury,
showing Defendant entering and exiting the storage facility several times during
the evenmg of March 1 and the early morning hours of March 2, 2010. In one
image, time-stamped 3:58 a.m., a féemalé passenger can be ‘seen in the back of
Defendant's car while he is exmng the storage facility. Detective Carrigan also
obtained a search warrant for the collection of Defendant's DNA and swabs from

his body.
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Hollye Galhon a nurse practmoner and chmcal director at Our Klds Center
testified as an expert in the field of pedlatrrc nursing and forensic examination. Ms,
Gallion did not conduct the forensic exammatlon of the v1ctlm but’ had reviewed
the medical record. The record reflected that a swab from the’ v1ct1m s vagina did
not show the presence of sperm. The victim also_did not show any 51gns of injury
to her genital area. Ms. Gallion explained that a fack of injury is not uncommon due
to the elasticity of the area. A blood alcohol test was conduicted on the victim, which
came back negative.

Chad Johnson, a forensic scientist with the Tennessee Bureau of Investigation,
testified as an expert in the field of serology and DNA testing. Agent Johnson
analyzed swabs taken from Defendant's and the victim's bodies. Saliva was found
on the swabs taken from Defendant's penis; DNA on the swab indicated that the
saliva came from a female, but the sample was either too degraded or insufficient
to obtam a genetlc match Sahva was also found on the vagmal swabs taken ﬁom
Semen was not detected on elther the v1ct1m s oral or vaglnél swabs, Two palrs of
men's underwear were also tested, both of which revealed a mixture of Defendant's
and the victim's DNA. The victim and Defendant were equal contributors on the
pair recovered from;Defendant at-the hospital,~while the-victim was the major
contributor on the pair found in the storage unit. Agent Johnson testified that the
TBI did not test all of the items submitted, including the futon cover and blanket.

For the election of offenses, the State; elected to-charge i in Count One, Defendant's
digital penetration of the victim's vagina;. in Count Two, Defendant's performing
cunniligus on the-victim; in Count Three, Defendant's penile penetration of the
victim's vagina; and in Count Four, Defendant's penile penetration of the victim's
mouth. Defendant chose not to testify or put on any._additional proof. .

Defendant was convicted of the lesser-included -offense of aggravated sexual
battery in Count One and was convicted as charged on the remaining counts. The
jury imposed fines totaling $200,000. After a sentencing hearing, Defendant was
sentenced to twenty-five years on each count of aggravated rape and twelve years
for aggravated sexual battery, to run concurrently with one another. He was
sentenced to an additional twelve years for aggravated kidnapping, which was
ordered to be served consecutively to the other counts, for a total effective sentence
of thirty-seven years to be served at 100% in the Tennessee Department of
Correction.

On May 7, 2013, trial counsel filed a timely motion for new trial as well as a motion
to withdraw. The trial court granted the motion to withdraw and granted
Defendant's request to proceed pro se, appointing appellate counsel to serve as
“elbow” counsel. The trial court held several status hearings over the course of a
year to assist Defendant in preparing his motion for new trial. At a status hearing
on June 6, 2014, the trial court consolidated several pro se pleadings filed by
Defendant in different courts and set a date for the hearing on the motion for new
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trial. Subsequently, . Defendant filed a document with the trial court indicating his
desire to be represented by appellate counsel, who was then appointed by the trial
court. Appellate counsel filed a motion for new trial on July 9, 2014, and an
amended motion for new trial on July 30, 2014. After a hearing, the trial court
denied Defendant's motion for new trial by written order on September 24, 2014.
On May 1, 2015, this Court entered ari order allowing Defendant to late-file his
notice of app_eal“whlch was subsequently filed on May 14, 2015.

State v. Jones, No. M2015-00720-CCA-R3-CD, 2016 WL 3621513, at *1-4 (Tenn. Crim. App.
June 29, 2016). |

III. Standard of Revrew

The petrtron in thlS case is governed by the Antlterrorlsm and Effectlve Death Penalty Act
0f 1996 (AEDPA) The AEDPA was enacted “to reduce delays in the executron of state and federal
crrmmal sentences .and to further the prmcrples of comlty, ﬁnahty, and federahsm Woodford
V. Garceau 538 U S 202, 206 (2003) (1nternal c1tat10ns and quotatlon marks omltted) As the
Supreme Court explamed the AEDPA “recogmzes a foundatlonal prmmple of our federal system:
State courts are adequate forums for the vindication offederal rlghts ”Burtv. Trtlow 571 U.S. 12,
19 (201 3) The AEDPA therefore, “erects a formrdable barrrer to federal habeas relief for
prisoners whose claims have been adjudlcated m,‘sta.teeourt ” 1d. | : . |

One of the AEDPA's most significant hmltatlons onb the federal courts' authorlty to issue
writs of habeas corpus is found in 28 U.S .C. § 2254(d) Under the AEDPA the court may grant a
writ of habeas corpus on a claim that was adJudlcated on the merits in state court if that

adjudlcatlon:

(1) resulted in a decision that was contrary to, or involved an
unreasonable application’ of, clearly established Federal law, as
determmed by the Supreme Court of the Umted States or

(2) resulted in a decision that was based on an unreasonable
- determination of the facts in light of the evidence presented in the
State court proceedmg
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28 U.S.C. § 2254(d); Williams v, Taylor, 529 U'S. 362, 405 (2000). Under Section 2254(d)(1), a
state court’s decision is “con‘trary to” clearly'estah}iished federal law ““if the stafe courtepplies'a
rule that contradliets the gbverning law set forth 1n [Supreme_ Court]' cases’ or if the’stéte court
confronts a set of facts that are ni'ate"riél"l'y"ind'i's'tijnéu'ishéhie‘ from a decision [6f the Supreme Court]
and nevertheless arrives at a '[different resuli].’” HilﬂlAv.”C'urtzin,m7'92' F.3d 670, 676 (6th Cir. 2015)

(en banc) (quoting Lockyer v. Andrade, 538 U.S. 63','73"'(2003)).' “Under the ‘unreasonable

application’ clause of [Section] 2254(d)(1), habeas relief is available if ‘the state court identifies
the correct governing legal prmcrple from [the Supreme Court s] de0151ons but unreasonably

apphes that principle to the facts of the prtsoner s case.”™ Id (quotmg Harris v. Haeberhn 526

F.3d 903, 909 (6th Cir. 7008)\ A state court’s app!xcatxon is not un.easonab e under this standard
simply because a federal court finds it “mcorrect or erroneous —1nstead the federal court must

find that the state court’s apphcatxon was “ob_]ectlvely unreasonable ? Id (quotmg Wxggms V.

Smith, 539 U.S. 510, 520-21 (2003))

To grant 1ehef under Sectlon 2254(d)(2) a federal court must find that “the state court’s
factual determmatlon was objectlvely unreasonable in hght ofthe evidence presented in the state

court proceedings.” Young v. Hofbauer, 52 F. App’x 234, 236 (6th Cir. 2002). State court factual

determinations are only unreasonable “if it is shown that the state court’s presumptively correct
factual findings are rebutted by ‘clear and convincing evidence’ and do not have support in the

record.” Pouncy v. Palmer, 846 F.3d 144, 158 (6th Cir. 2017) (quoting Matthews v. [shee, 486

F.3d 883, 889 (6th Cir. 2007)). “[1]t is not enough for the petitioner to show some unreasonable
determination of fact; rather, the petitioner must show that the resulting state court decision was
‘based on’ that unreasonable determination.” Rice-v-White, 660 F.3d°242, 250 (6th Cir. 2011)

(citing Byrd v. Workman, 645 F.3d 1159, 1172 (10th Cir. 2011)). As the Supreme Court has
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advised, “[t]he question under AEDPA is not whether a federal court believes the state court's

determination was incorrect but whether that determination was unreasonable—a substantially

higher threshold.” Schriro v. Landrigan, 550 U.S. 465, 473 (2007) (citing Williams, 529 U.S. at

410). Review under § 2254(d) (1) “is limited to the record that was before the state court that

adjudicated the claim on the merits.” Cullen v. Pinholster, 563 U.S. 170, 182 (2011).
“Before seeking a federal writ of habeas corpus, a state prisoner must exhaust available

state remedies, 28 U.S.C. § 2254(b), thereby giving the State the ‘opportunity to pass upon and

correct’ alleged violations of its prisoners’ federal rights.” Baldwin v. Reese, 541 U.S. 27, 29
(2004) (citations omitted). “To pro?ide the State with the necessary ‘opportunity,’ the prisoner
must ‘fairly present” his claim in each appropriate state court (including a state supreme court with

powers of discretionary review), thereby alerting that court to the federal nature of the claim.” Id.

(citation omitted); Gray v. Netherland, 518 U.S. 152, 162-63 (1996) (the substance of the claim
must have been presented as a federal constitutional claim). Thus, each and every claim set forth

in the federal habeas corpus petition must have been presented to the state appellate court. See

Picard v. Connor, 404 U.S. 270, 275 (1971); see also Pillette v. Foltz, 824 F.2d 494, 496 (6th Cir.
1987) (exhaustion “generally entails fairly presenting the legal and factual substance of every

claim to all levels of state court review”). In Tennessee, a petitioner is “deemed to have exhausted

all available state remedies for [a] claim” when 1t is prcsqnt?q to the TCCA. Adams v. _Holvla.nd,
330 F.3d 398, 402 (6th Cir. 2003) (quoting Tenn. Sup. Ct? R. 39).

Claims that are not exhausted are procedurally d;faglted and “vordir‘narily may not be
considered by a federal court on habeas review.” Alley v. Bell, 307 F.3d 380, 388 {6th Cir. 2002).
“In order to gain consideration of a claim that is prqcedurally defaulted, a petitioneﬂr_ must

demonstrate cause and prejudice for the failure, or that a miscarriage of justice will result from the
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lack of review.” Id. at 386. The burden of showing cause and'prejudice to excuse defaulted claims

is on the habeas petitioner. Lucas v. O’Dea, 179 F.3d 412, 418 (6th Cir. 1999) (citing Coleman v.
Thomipson, 501 US. 722, 754 (1991)). -

A petitioner may ‘establish catsé by “show[ing] that some objective factor external to the

defense impeded counsel's efforts to comply With the State's procedural rule.” Murray v. Carrier,
477 U.S. 478, 488 (1986). Objéctive impeditiients inélade an tinavailable claim or interference by
officials that made compliance impraCticaBleL Id. |

COnstitutionally ineffective assistance of trial or appellate counsel may constitute cause.
Murray; 477 U.S. ai 488:89. Generally, hiowaver, if a petitioner asserts ineffective assistance of
counsel as cause for a default, that ineffective assistance claim must itself have been preSented to

the state courts as an independent claim beforé it may be used to establish cause. Id. If the

o

ineffective assistance claim is not presented to the state courts in the manner that state law requires,

that claim is itself procedurally defaulted and can only be used as cause for the underlymg

defaultcd claim if the petmoner demonstrates cause and prejudrce wrth respect to the ineffective

assistance claim. Edwards v. Carpenter, 520 U.S. 446, 452-53 (2000).

Petitioners in Tennessee also can establish “cause” to excuse the procedural default of a
substantial claim of ineffective assistance by demonstrating the ineffective assistance of post-
conviction counsel in failing to raise the c¢laim in initial review post-conviction proceedings. See

Martinez v. Ryan, 566 U.S. 1, 5-6 (2012) (creating an exception to Coleman where state law

prohibits ineffective assistance claims on direct appeal); Trevino v. Thaler, 569 U.S. 413, 429

(2013) (exteridrng Martinez to states With'procedural frameworks that makedneaningful

opportunity to raise ineffective assistance claim on direct ‘appeal u'nlikely); Sutton v. Carpenter,

745 F.3d 787, 792 (6th Cir. 2014) (holding that Martinez and Trevino apply in Tennessee). The
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Supreme Court's creation in Martinez of a narrow exception to the procedural default bar stemmed
fro_m the recognition, “as an equitable matter, that the initial-review collateral proceeding, if
undertaken without counsel or with ineffective counsel, may not have been sufficient to ensure
that proper consideration was given to a substantial claim.” Martinez, 566 U.S. at 13. In other
words, Martingz requires that the ineffective assistance of post-conviction counsel occur dﬁ?in_g
the “initial-review collateral proceed{ing,” and that “the uhderlyihg ineffgcti'vg-assi'stance-—of—trial-‘:‘ '
counsel claim [be] a substantial one, which is to say that the prisoner must demonstrate that the
claim has some merit.” See id. at 13-15. Importantly, Martinez did not dispense with the “actual
prejudice” prong of the standard for overcoming procedural default first articulated by the Supreme

Court in Coleman.

To establish prejudice, a petitioner must demonstrate that the constitutional error “worked

to his actual and substantial disadvantage.” Perkins v. LeCureux, 58 F.3d 214, 219 (6th Cir. 1995)

(quoting United States v. Frady, 456 U.S. 152, 170 (1982) (emphasis in original)). “When a

petitioner fails to establish cause to excuse‘a procedural default, a court does not need to address

the issue of prejudice.” Simpson v. vJones,’ 238 F.3d 399, 409 (6th Cir. 2000) (citations omitted).
Because the cause and prejudice standard: is not a perfect safeguardlagainst fundamental

miscarriages of justice, the Supreme Court also has recognized a narrow exception to the cause

requirement where a constitutional violation has “probably resulted” in the.conviction of one who

is “actually innocent” of the substantive offense. Dretke v. Haley, 541 U.S. 386, 392 (2004) (citing

Murray, 477 U.S. at 496).

With these principles in mind, the Court will turn'to the examination of the claims raised

in Jones’s Supplemental/Amended Petition for habeas relief.

13

Case 3:16-(;‘v-026_31’ Document 332 Filed 01/27/23 Page 13 of 43 PagelD #: 6373



1V. Analysis

Petitioner is not entitled to relief under Section 2254 because his claims fail to comply
with Habeas Rules, are without merit; or are procedurally defaulted without sufficient cause. The
Court will address.each-category-of claims- iRt -~ oo~ - o oo

A. Claims That Fail to Comply with Habeas Rules

In Claim 4, Petitioner alleges that the Tennessee Supreme Court violated his First, Fifth,
and Fourteenth Amendment rights under the United States and Tennessee Constitutions. (Doc. No.

161 at PagelD# 2184)..

- Besides quoting the-texts of the cited Amendments, Petitioner provides no additional
information to explain and support his claim. Instead, Petitioner states that Ground Four alleges
the “[slame as alleged iri” OFiginal ""“Am”éﬁdéd"""\'vﬁf'6f 'ffed:éfrali habeas corpus at Ground Four”
Buried inside Doc. #33.”.(Doc. No.._1;61.atjPagelD'#-2-1»84).;-Pe<ti»tioner does not direct the Court to
any particular page or portion of his sixty-thrég-page filing. However, the Court has notified
Petitioner previously (see-Doc. -No: 193" at-PagelD# 3812 at n.I) that it does not act upon
informgtion that is “buried inside” anether doctiment: Moreover, the referenced filing-(Doc. No.

1.

Judicial Notice of Filings and Exhaustion Law” by Petitioner, precedes the filing of

33), titled
Plaintiff’s Supplemental/Amended petition by over two years.

In its Order entered on February 10, 2020, the Court clearly designated Petitioner’s most
recently filed petition, the “Supplemental/Amended Petition” filed on October 15, 2019, as the
governing petition in this case, pointing out that “it will be much easier for Respondent to respond
to a single petition rather than responding to piece-meal claims made over the course of multiple
filings.” (Doc. No. 193 at PagelD# 3812 & n.1). Thus, the Court draws its information about
Petiti.on>er’s claimsvfrvéngq vthart in_éti-ti;;, ;ot;r(;n_lthe many extraneous filings such as Docket No. 33
by Petitioner over the course of this litigation.

14

~ Case 3:16-cv-02631 Document 332 Filed 01/27/23 Page 14 of 43 PagelD #: 6374



A discrete set of Rules governs federal habeas proceedings launched by state prisoners.
Mayle v. Felix, 545 U.S. 644, 654 (2005). Habeas Rule 2(c) provides that a petition must “specify
all the grounds for relief available to the petitioner” and “state the facts supporting each ground.”

McFarland v. Scott, 512 U.S. 849, 860 (1994) (O’Connor, J., concurring and dissenting) (“[T]he

habeas petition, unlike a complaint, must allege the factual underpinning of the petitioner’s
claims.”). Rule 2 is “more demanding” than Federal Rule of Civil Procedure 8(a), which provides
that in “ordinary civil proceedings, a complaint need only provide ‘fair notice of what the
plaintiff’s claim is and the grounds upon which it rests.””” Mayle, 545 U.S. at 655 (quoting Conley
v. Gibson, 355 U.S. 41, 47 (1957)). A petitioner’s failure to fulfill the pleading requirements of

Habeas Rule 2(c) provides an appropriate basis for dismissal. See Creech v. Taylor, No. 13-165-

HRW, 2013 WL 6044359, at *2 (E.D. i<y-. Nov. 14, 2013) (dismissing habeas petition containing

only “[c]onclusoty allegations’ with no'éccéfhpanyfng evidentiary 'support™); Morris v. Motley,

2007 WE3171538, at *1 (W.D. Ky. Oct 26, 2007) (distissing Section 2254 petition lacking
factual allégations or other specifics); Cook v. Ctews, 2008 WL 4499993, at *4 (W.D. Ky. Oct. 1,
2008) (disnﬁis'sing claim in Section 2254pet1t’10n ‘because the 'pefition “contains 1o specific
allegations . . . .”).

In the section of his petition devoted to this claim, Petitioner does not set forth any facts to
support his allegation that the Tennesseé Supréme Court violated his Constitutional rights.
Consequently, Petitioner has failed to properly bleéd this claim. The Court leniently construes pro

se pleadings but that liberality “does not requ:ré a court to conjure allegations on a litigant's

behalf.” Erwin v. Edwards, 22 F. App’x 579, 580 (6th Cir. 2001). Dismissal of Claim 4, therefore,

is appropriate under Habeas Rule 2.
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B. Exhausted Claims - .

Next, the Court turns to Petitioner’s exhausted claims. They are 1) Claim 1, Sub-Claim 1:

whether Petitioner was denied his right to an ii'npa‘rt‘ia'l judgé; 2) Claim 1, Sub-Claim 3: whether

Petitioner was denied the right to self-representation; 3) Claim 7, Sub-Claim 8, Whether the trial
and, arguably, 4) Claim 11: whether Petitioner’s due process rights were violated by the trial
court’s alleged bias against him. The TCCA’s resolution of these claims was not unreasonable.

1. Claim 1, Sub-Claim 1: whether Petitioner was denied his right to an
 impavtaljudge R

Petitioner alleges that he was den‘ied‘his ;ight to an impartial judge at trial. (Doc. No. 161
at PagelD# 2176). He a.ll“eges.th'at; stété'tfia“l'jﬁdge Cheryl Blackburn demonstrated her partiality in
several ways, including testifying as a witness against Petitioner during his trial, directing the court
reporter to exclude certain information from the official trial transcript, sentencing Petitioner after
his conviction rather than-letting -the -jvu-;ors impose-his punishment, and leading Petitioner “to
believe that no remedy existed for.the grpunds.he raised.in his.pro.se post-conviction [petition].”

(id)

Throughout his trial court proceedings, Petitioner filed several motions to recuse the trial

judge. Jones, 2016 WL 3621513, at *7. As recounted by the TCCA:

The first, dated February 25, 2013, was filed by Defendant through trial counsel.
As grounds, Defendant cited a civil action in federal court that he had filed against
the trial judge. Defendant's federal complaint was based on the trial court's rulings
during his earlier bond proceedings. The trial court filed a detailed order denying
the motion on February 26, 2013. The trial court noted that Defendant's case had
been pending since 2010, that he had been represented by four different attorneys,
that his trial date had been continued twice, and that Defendant's motion was filed
—approximately one week -before-the-latest-trial-date: The trial court determined-that
the motion to recuse was neither timely filed nor meritorious. Defendant filed a pro
se petition for an interlocutory appeal, which was denied by this Court on the
ground that Defendant was not permitted to file an appeal pro se while
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simultaneously being represented by counsel. See State v. Cedric_Jones, No.
M2013-00661-CCA-10B-CD (Teni. Crim. App. Mar. 20, 2013) (order).

Defendant, acting pro se, filed furthér motions after his trial. Defendant filéd a
second motion to recuse and an amended motion to recuse in July 2013, which were
denied by the trial court on July 16, 2013. Defendant did not séek an appeal of that
order in this Court. On November 20, 2013, Defendant filed a motion challenging
the trial court's jurisdiction. The trial court denied the motion on November 22,
2013, and directed Defendant to raise any issues in his motion for new trial.
Defendant again did not seek an appeal in'this’ Court

-

' The third motion to recuse was ﬁ'léd on December 12, 2013, and was denied by the

. trial court “for the same reasons articulated in the previous orders.” Defendant
" appealed the trial court's ruling to this Court. See State v. Cedric Jones, No. M2013-
+~02831-CCA-T10B-CO (Tenn. Crim. App. Jan. 16, 2014) (order). This Court
entered an order denying Defendant's appeal on the procedural ground that
Defendant failed to attach all relevant trial court orders for an adequate de novo
review. Furthermore, this Court addresséd the mierits of Defendant's appeal, finding
that he was “merely unsatisfied with some of the trial court's rulings.” Id. Defendant
appealed this Court's decision to the Téfinessée Supréme Coutrt, which denied his
application for permission to appeal. See State v. Cedric Jones No. M2013-02831-

SC- AlOB CO (Tenn. May 19, 2014) (oidér).
- But See Maniq- oowfaa CCA- 0\3 Pc, And

4278 a\4 9 (Y\Q:O\(a 805"!¢1- 1\06 CO{\

CA-TIOB
On direct appéal, Petitionier again argue \lé’%at Judge Blackburn s%uld have recused. Id. In

;re’viewihg Petitioner’s claim, the TCCA began by 'Hétiﬁg thdt the right to a fair trial before an
impartial tribunal is a fundamental c’ohstitu’iidndl'righf, citing State v. Austin, 87 S.W.3d 447, 470
(Tenn. 2002). Jones, 2016 WL 3621513, at #8. The TCCA also noted that a judge should grant a
motion to recuse “when the judgé has any doubt as to his or her ability to preside impartially in
the case or when a p‘é’rSon of ord’ihé'ry';p:ru‘c"iéhéé' in tﬁé:"jﬁd”g‘e"s position, knowing all of the facts
known to the judge, would find a reasonable basis for questioning the judge’s impartiality.” Id.
Whether a judge should recuse himself or hérself from a légal proceeding, the TCCA reminded,
“rests within the sound discretion of the judge and will not be reversed on an appeal ‘unless clear
abuse appears on the face of the record.”” Id. (quoting State v. Reid, 213 S.W.3d 792, 815 (Tenn.

2006).
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The TCCA denied rélief 'obn'Peti‘viion'e'r’s judicial bias clairn on fhré{e alternative bases. First,
the court held that because Petitioner had filed a lawsuit against the trial judge was an insufficient

ground to establish bias. This is 't':r'u';e be'o"ans_e,l “[t]o hold otherwise would mean that a defendant

[like Petitioner] could éu'toma:tic'é’l‘ly disqﬁﬁli:fy’éjﬁﬂg&%ﬁ?ﬁ]‘i'ﬁéﬁ‘fﬁvoloiiS"S'uit, inviting additional
frivolous litigation, manipulation of the judicial system and forum shopping.” Id. (citing State v.
Parsons, 437 SW3d 457, 483 n.1 8 (Tenn. Crlm App. 2011)). Second, the TCCA criticized
Petitioner for waiting almost two years after the bond prooced}ngs to file his first motion to recuse,

filing it the week before the sche'd_ljlé:d tri‘al_déte,'ané' fo'r ﬁiing his second and third motions to

recuse several months after th"eb_,t:r‘ié’l'.”Thé' TCCA noted that Tennessee courts “frown upon the
manipu_lation of the impart’iality is';srl_ie,t'o,gain pro:cbédural ad\(antage and will not permit litigants to

refrain from assertmg known grounds for dlsquahﬁcatlon in order ‘to experiment with the court .

3 k)

. and raise the objectlon if:lter Whon the resu}t of the trlal is upfavorable o Id (quotmg Kinard v.
: ', A,i .'. Y.q, _.,L PP S } :._, ,.’.. PR : 3 ‘; .’
Kinard, 986 S. W 2d 220, 228 (Tehn Ct App 1998) (quotmg Holmes v. Eason, 76 Tenn. 754, 757

(1882))). Finally, the TCCA found that Petltloner had falled to mclude the transcripts of the bond

proceedings that form the basis of his motions to recuse which, under Tennessee law, precluded

the court’s review of the issue. Id. (citing State v. Ballard, 855 S.W.2d 557, 560-61 (Tenn. 1993)

(citing State v. Roberts, 755 S.W.2d 833, 836 (Tenn. Crim. App. 1988); Tenn. R. App. P. 24(b))).

The decision of the TCCA was not an unreasonable application of the facts or contrary to
law. Further, the state courts’ determinations are entitled to a presumption of correctness in the
absence of clear and convincing evidence to the contrary, see 28 U.S.C. § 2254(e)(1), which

Petitioner has not submitted. This sub-claim will be dismissed.
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2. " Claim 1, Sub-Claim 3: whether the trial court denied Petitioner the
right to self-representation

Petitioner alleges that the trial judge denied Petitioner “the right of self-representation.”
(Doc. No. 161 at PageID# 2176). Ac‘cbrding't’o Petitioner, he asked to represent himself on the eve
of trial and the trial judge refused.

Petitioner raised this claim on direct appeal, arguing the trial court erred when it denied his

request to represent himself at trial. Jories, 2016 WL 3621513, at *9. Petitioner alieged “that the

trial court’s finding that his request was merely a delay tactic is not supported by the record.” Id.
The State argued that the issue should be waived because Petitioner had failed to provide an
adequate appellate record. Id.

The TCCA agreed with the State, poihting to “thé only reference to this issue” in the
appellate court record, a reference which ‘appeared in trial court’s ordet denying Petitioner’s
motion for new trial. Id. T:he'réivn, the trial court addréssed the issue as follows:

Defendant requested to proceéd pro ‘sé on the Friday before his trial. This Court

found that it was too late for him to assert this request and that he was doing so as

a delay tactic. This Court incorporates its reasoning made from the bench during

the March 1, 2013 pre-trial status [hearing]. The Court finds no basis to grant a new

trial as to this ¢laim.’ o T
id. The TCCA noted that the appellate récord did not contain either Petitionet’s initial request to
represent himself at trial or a transcript of the March 1, 2013 hearing when the trial court ruled on
the matter. 1d.

Because a defendant must waive his right to counsel in writing, this writing must be

included in the record, and there was no such writing in the appellate record, the TCCA found that

it had “no way of knowing whether Defendant’s assertion of his right to represent himself met any
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of the above requiremetits.” 1d. (citing State v. Hester; 324 S.W.3d 1, 33 (Tenn. 2010)°). Without
the transcript of the March 1, 2013 hearing.or Petitioner’s written waiver of his right to counsel in
the record, the TCCA found that. it must presume that the trial court was correct when it ruled that
Petitioner’s request, made three days before the scheduled trial date, “was merely a delay tactic.”
Id.

Petitionerwfails1 to explajn v,_vhy_ fc_he TCCA’s decision was contrary to, or involved an
unreasonable app_licati_on of, cle_arly»establish_gd federal law, or that the decision was based on an

unreasonable determination of the facts in light of the evidence presented in the state court

proceedings. Petitioner instead insists that the trial judge conspired with the prosecution to
““fabricate a phony transcript™ of the March 1, 2013 proceedings in an attempt “to pervert the
truth of what transpired in her own court and who’s to say she has{n’t] been doing this numerous
times for many céses,,of" defendaht[]s and;ke‘eping it a secret so she’d get re—elected.”'(ch. No.

161 at PagelD# 2176),(émphasis\'in‘or,iginal),iPetitioner does not provide any evidence in support

of his allegétions.

Consequeﬁtly, the -Com."t finds t};at Petitfonér has not shown that he is entitled to relief on
this claim because,the TCCA’s determination was not contrary to law. Neither was the TCCA’s
determination based on an unreasonable dgten’ninatiqn of the facts or an unreasonable application
of the law to those facts. Further, the state court’s determinations are entitled to a presumption of
correctness in the absence of clear and convincing evidence to the contrary, see 28 U.S.C. §

2254(e)(1), which Petitioner has not submitted. This claim is without merit and will be dismissed.

* The Jones decision cites to page 3031 of the Hester decision. There is no page 3031. It appears that this page number
is a typographical error, and the Jones court intended to cite to page 33 of the Hester decision, the portion of the
decision discussing the court’s review of the record in determining whether Hester should be permitted to represent
himself.
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3. Claim 7, Sub-Claim 8: whether the trial court committed “structural
errors” by permitting the admission of an email purportedly written
by the victim

In Claim 7, Sub-Claim 8, Petitioner a!l‘eg’es that the trial court committed “structural errors”
against Petitioner, speci{ficglly that the court perfnitt'ed the adrhission of “Exhibit W” into evidence,
an email purportedly written by the victim. (Ddc._ No. 161 at PagelD# 2191, 2194). Petitioner
contends that his then-wife, Angel ’.Tones——n‘dfc the victim~—sent this exhibit to the Court “out of
spite because [Cedric and Angel Jones] were going through a divorce at the time.” (Id. at PageID#
2194). Petitioner points out that the email was sent from his then-wife’s email account. (Id)

During Petitioner’s sentencing hearing, the prosecutor informed the trial court that she had
received an email sent from the victifn’s mother’s email account that stated it was written by the
victim. Jones, 2016 WL 3621513, at *11. The ernail read: ‘

My feelings today concerning m)'/ dad's sentencing is disturbing. I love him very

much, but at the same time he doe;§ n_c_aeld,punish_rqmt for what he did to me. But |

don't feel he should get life in prison. He deserves at least ten to fifteen years.

ld o R

‘On direct appeal, Petitioner raised ‘several challenges with regard to his sentencing,
including error by ‘the trial court in admitting the email. Jones, 2016 WL 3621513, at *10.
Although Petitioner phrases Claim 7, Sub-Claim of his Supplemental/Amended Petition
differently, the Court finds that Petitioner exhausted this claim on direct appeal by raising the email |
issue as a sentencing error.

The TCCA began its review of Petitioner’s claim of sentencing error by noting that,
“[w]hen an accused challenges the length, manner, or range of sentence, this Court will review the

trial court’s decision under an abuse of discretion standard with a presumption of reasonableness.”

1d. at *11. The TCCA noted that the party appealing the sentence has the burden of demonstrating

21

Case 3:16-cv-02631 Document 332 Filed 01/27/23 Page 21 of 43 PagelD #: 6381



its impropriety. Id. (citations '6mittedj. ‘The TCCA then set ferth the factors a trial court must
consider in imposing a sentence:

(1) the evidence, if any, received at the trial and the sentencmg hearing; (2) the
presentence report; (3) the prmc1ples of sentencmg and arguments as to sentencmg
~ alternatives; (4) the nature and characteristics of the criminal conduct involved; (5)
evidence and information offered: by the parties on enhancement and mitigating
. factors; (6) any statistical information provided by the administrative office of the
" courts as to sentencing practlces for similar offenses in Tennessee; and (7) any
statement by the defendant in his own behalf T.C.A. § 40-35-210(b). In addition,
the principles of sentencing prov1de that the sentence should be no greater that that
deserved for the offense committed and should be the least severe measure
necessary to achieve the purposes for which the sentence is imposed. See T.C.A. §
40-35-103(2), (4).

Id. The TCCA then turned to the email. The TCCA observed that the trial court hed determined
that the email “could be from somebody else” (as opposed to the victim) but that the email was
“asking for mercy for [the victim’s] father” ard the ‘co'nrt would “take that for what it’s worth.” Id.
(internal quotations omif'fed). Tne_ TCCA further ebserved that Petitioner did not object to the
admission of the emai,i. (Id.) Beeanse P:eti'tiovner’s failure to object waived the issue on appeal and
Petitioner had not shown nrejndiee:feom the t.ri:a.l court’s consideration of the email, the TCCA
found that Petitioner was not entitled to relief. The TCCA emphasized that “trial counsel relied
upon the email’s request for leniency during his argument at the sentencing hearing, indicating
that the failure to object may have been a tactical decision.” 1d)

Petitioner does not explain how the TCCA’s decision was contrary to, orvinvolved an
unreasonable application of, clearly established federal law, or that the decision was based on an
unreasonable determination of the facts in light of the evidence presented in the state court
proceedings. Given that the request in the email asked for less prison time than what the trial court

ultimately-imposed;-Petitioner-cannot-show—prejudice; -or- that-a- substantial- right was adversely
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affected, by this alleged. error, whether characterized as a “structural” or sentencing error. This
claim is without merit and will be dismissed.

4. Claim 11: whether Peti?ionei"s due process rights were violated by the
‘trial court’s alleged bias against him o '

In Claim 11, Peﬁtioﬁe(r asséﬁs that “fdrmér Judge Casemoreland was bias (sic) because he
called the p'etitibnér »‘é p.ieéé of shit_’:_'d:ui“ing the prelimvinar'y hearing[.]” (Doc. No. 161 at Page ID#
2208). Tt is clear from the record ‘th”a't Petitioner is referring to former state court Judge Casey
Moreland.

Petitioner alleges that Judge Moreland presided over Petitioner’s pf'eliminéry hearing on
May 3, 2012 (during which he allegédly made the “piece of shit” comment) and Judge Blackburn
p{:ésided over Petitioner’s trial. (bbc. No. 161 at PagelD# 2208). Pétitioner haé cbnsistently alleged
that he did not recéive a fair trial m part because judge Blackburn did not re:cuse herself aftef Judge
Moreland made a derogatory cofhrﬁent about Petitioner during a prévious h':e_aririg" related tloi the
case. The case number for the purported ‘Moreland preliminary hear’iﬁg does not match the case
number for the coh\)ictié;r;:s‘ and’ ‘ééﬁténée- chélléngéd by the instant federal habeas petition.
Petitioner does not exﬁlaiﬂ this diééreﬁéh(!:y."'As best the Court can discern, Petitioner may be
confusing the term “bond pfocgedihégs""'Witﬁ j“pr.e'liminary hearing,” although this confusion does
not entirely explain the discrepancy in state case numbers. Petitioner has attempted to clarify this
confusion by explaining that iie “gothls 'daf.es ‘\‘fvrong” and seeks the March 18, 2010 prelimiﬁary héa‘r.ing
transcript from former Judge Morei‘and’s_ court. (See Doc. No. 297 at PagelD# 6129). -

In any event, it is undeniabfé that Pet-itioher has pursued, and state courts have considered

to some extent,® judicial bias claims relating to Judge Moreland’s alleged “piece of shit” comment.

6 In his post-conviction petition, Petitioner pointed to Judge Moreland’s alleged comment, arguing that trial counsel
was ineffective by failing to provide Petitioner with a copy of the preliminary hearing transcript to prove that the trial
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On direct appeal, Pétitionef argiied thal Judge Biackburn ‘should have recused in part becausé
Petitioner had filed a federal lawsuit against her. In addfes‘sing Claim 1, Sub-Claim 1 herein, the

Court recounted how, on direct appeal review, the TCCA found that “neither ‘the trial court’s

- adverse rulings nor the filing of a federal lawsuit against the judge are sufficient grounds to
disqualify the judge.” See supra at p. 17-18 (quoting Jones, 2016 WL 3621513, at *7-8). The Court
noted that the TCCA had_ criticized Petitioner for wait_iné almost two years after the bond

proceedings (in which Judge Moreland allegedly was involved) to file Petitioner’s first motion to

recuse, filing it the week before the scheduled trial date. See id. The Court additionally noted that,

in denying relief, the TCCA found that Petitioner had failed to include the transcripts of the bond

proceedings that formed the basis of his motions to recuse, precluding the court’s review :c._)_f“_t*h’q )

issue. Id. Because Claim 11 and Claim'1, Sub-Claim 1 overlap to some degree, arguably Petitioner

has exhausted Claim 11 as well as Claim 1, Sub-Claim 1.7 -

Of course, this Court does not condone what former Judge Moreland allegedly said.
Nevertheless, the Court is not altogether convinced that Petitioner fully exhausted Claim 11. The
Court is co-nvinced,vhowever, that it has afforded Petitioner a thorough review of his Judge

Moreland allegations. Inasmuch as the TCCA’s review of Petitioner’s recusal claim exhausts

Jjudge was biased. (Doc. No. 230, Exs. 1-2). Again, the Court notes that Petitioner points to a comment allegedly made
by Judge Moreland in part to support his claim of judicial bias against Judge Blackburn.

During Petitioner’s post-conviction hearing, trial counsel testified that he believed at one point he had reviewed the
preliminary hearing transcript and, at Petitioner’s request, gave his case file to him; thus, all materials related to
Petitioner’s case, including the preliminary hearing transcript, if it existed, would have been in the box he provided to
Petitioner, although trial counsel could not be sure he ever ordered the transcript. (Doc. No. 179, Ex. 1 at PagelD#
3657, 3662). The post-conviction court noted that, to date, no transcript of the preliminary hearing had been located.
(1d. at PagelD# 3662). However, the court found that, as it had noted from the bench during the post-conviction
evidentiary hearing, “the General Sessions proceeding is not relevant to the Petitioner’s post-conviction claims.” (1d.)

The court further found that Petitioner had not met his burden.of establishing that trial counsel was ineffective by ot =~ T

" providing Petitioner a hard copy of his preliminary hearing transcript, nor had he has shown any actual prejudice from
the alleged deficiency. (1d. at PagelD# 3662-63). The court denied petitioner’s ineffective assistance of trial counsel
claim based on the missing transcript. (Id. at PagelD# 3663). Petitioner did not appeal this denial.

7 Notably, the TCCA’s opinion did not include any mention or analysis of Judge Moreland’s alleged comment,
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Clgim 11 herein, thg decision of the TCCA was not an unyeasonable. application of the facts or
contrary to lgw. The claim will be dismisspd.

C. Procedurally Defaulted Claixﬁs

Respondent contends that Pctitiqnerfs remaining claims should be rejected because they
are procedurally defaulted. (_S_gg Dog::!_N()_. 204 at PageID# 3917-22 (Claim 1, Sub—Claimg 2,4,5,
6); 3_922—23 (Claim 2); 3923-2{} (Clai__;p 3); 3925-26 (Claim 5); 3926-27 (Claim 6);’3928—29 (Claiﬁ
7, Sub-Claims 1-7, 9-10); 3929-393(.)..(Claim 8); 3930-31 (Claim 9); 3931-32 (Claim 10); 3933-34
(Claim 11); 3934-35 (Claim ]2); and 3935-36 (Claim 13). Petitioner, howevgr, maintains that he
: exhaustgd certain glaims on direct appeal and/or post-conviction by filing pro se motions.
Altgmatively, Petitioner maintains that he can demonstrate cause to excuse his procedural defaults.

1. Whé'therlPétitioner‘ exhausted on direct appeal

Petitioner first asserts that he exhausted ceftain claims on direct appeal by filing pro se
motions after the withdrawal of his éppéllate at‘tOrney. Additional procedural history is necessary
here to fully undérstand Pe‘tziti'oiier"sr argument.

_ Petitioner was represented by appointed counsel Elaine Heard on direct appeal. Ms. Heard
filed Petitioner’s appellate brief on December 11, 2015. (See Doc. No. 179, Ex. 15 at PagelD#
3512). The Public Case History for Petitioner’s direct appeal reflects that Petitioner filed a motién
in the TCCA seeking to represent himself on direct appeal on April 22, 2016. The document
received by the TCCA can be viéwed through the TCCA’s public database by clickingy the “PDF”
button next to the event dated April 22, 2016 entitled “Motion-Proceed Pro Se” by Petitioner. See
https://pch.tncour’ts.gov/CaseDetails.aspx?idz63 184&Party=True (last visited Jan. 17, 2023). THe
TCCA denied Petitioner’s motion by order entered on the following day, stating that “[t]he

Appellee is represented by appointed counsel. The record has been filed, briefing is complete, and
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the appeal has been docketed for consideration by a panel of this Court.” See id. (Order-’Proceed

Pro Se Denied”). The TCCA issued its decision on June 29; 2016. See Jones, 2016 WL 3621513

at *1. Ms. Heard filed a motion to withdraw on Juiy 1, 2016. See

“ittps:7/peh tAcoTts gov/CaseDetails aspx?id=63184&Party=True (last visited Jari: 17,72023y =~

(“Motioh-WithdraW as Counsel” by “Elaine 'Hea‘rd (Attome’y)”). The TCCA graﬁted her motion
by order entered on"July 12; 2016. See id: (“Order-Withdrawal of Counsel Granted (Indigerit)”).
In that order, the TCCA stated:

" The Appeliant has also filed a pro se motion requesting permission to represerit o

“hnnseif—on*appeaf Because the Court-hereby grants counsel's motion to withdraw, -
‘the Appellant is now proceeding pro se throughout the remainder of the appellate ;
proceedings in this matter.

Id: Subsequently; Petitioner filed a-pro se-Motion-te Set Aside Judgment on July 14,2016, in which--— - - ...

he contended that the record filed by Ms. Heard was incomplete. See id. (“Filing-Miscellaneous”
by Petitioner). He t-hg:—n-fﬁ»lgd;--«a -‘-‘Mofion to Re-Instate This Case & Motion to Stay Proceedings
Temporarily. and to File a ‘Delayed’ ‘Amended’ Response to Appellee, Pending.the...‘Gr.ant’....of
Appellant’s Pro Se Motion” on July 15, 2016. In that motion Petitioner sought a stay “on the
review of the Appellant’s brief and t-he Appellee’s brief” as well as “all other motions and notice”
'until a _cqrpplete reco,;rc‘i 1s _squi{tﬁ}ed to the court. He asserted that he had received Vineffective
assistance of appellate co_un_se__l, and argued that the TCCA’s decision incorrectly stated a material
fact, was in conﬂict with a statute or prior decision, and overlooked a material fact and proposition
of law. See id. (“Notice ,(Invc’oming)-Cor;espondence Received” by Petitioner).

On July  28,' 2016, the TCCA entered an order in which it construed Peﬁtioner’s July 15,

2016 pleading as a petition for rehearing in accordance with Tennessee Rule of Appellate

Procedure 39. See id. (“Order-Petition to Rehear Denied'”—). In thaf ;ame order, theTCCA d‘emed

relief, finding that Petitioner had not supported his assertions with any facts or law. See id.
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o ;Pc,tit_i;o_qer,st_illp;ogeec_i_ing pro se, sought} d_i,slcr,etiqnary rc:yie‘w:by the Tennessee Supre_r_nc
Court. (Doc..No. 178, Ex. 18 at PagelD# 3589-3597). In his application for discretionary review, |
Petitioner listed six issues: 1) whethAe.r the Equal Protection an_d Due Process Clauses “apply to the
appcllar_lt_"’; 2) whether “thg existence of a conflict” between the TCCA"; decision _dcrnly,invg
P_;titio_ner’s appgal “and.a decisi_on .Qf:gpgther appellate court on the same issue exist”; 3) whcther
a defgndgnt who was diagnp)se_d: w1th depregsign_ after he committed a grime; and was not tgking
medication should “be sentenced thé same as regular inmates”; 4) whether the TCCA panellj was
partial gnd should have recused m Petitioner’s‘ appeal; 5) whether sexual battery and sexual battery
by an ggtbgyity ﬁ‘gu,_r_e,a_re:lfes:s_gr includ;d offenses for rape and aggravated rape; and 6) whether
| ' “the evi.dcng.f; in this case is sufficient to dete;ming that the appellant was denied a fair trial, an
impartial trial judge; ineffect'ib\'/e' assistance of trial and appellate éo"l"msel.”- (@ at PagefD# 3593).

Petitioner sﬁbSedﬁently'ﬁled a “Motion to Take Judicial Notice of the LaW” on August '4_,
2016, in'. whlch he ‘a§ked thé _'I?CCA to take judicial notice of ceftain “adj.udicative facts” and cited .
var_iqus",{gle;'sl, cases, a,nd ponsﬁitutignal prgvisions. Petitioner also filed a “Motion to Reducé,,
Vacate or Set A.‘side the Sentencc; Imposed” on August 11, 2016, in which he listed fﬁirty issges
for consideration by the court. (Doc. No. 270, Ex. 2 at PagelD# 5825).

The TCCA entered an order.on August 15, 2016, transferring Petitioner’s two most recent
filings to the Tennéssee‘:S'q}_)‘g?:n}cfgog{:t;l‘)?gausg the matter was now pending before the Tenncsse-e_
Supreme Court. The Public Case.History réﬂects that, on September 22, 2016, the Tennessee
Supreme Court denied Petitioner’s application to appeal and denied all motions filed by Petitioner.
See https://pch.tncduns.go_v/CaseD_et_ails.aspx?jd=67600&Party=True (last viéited Jan. 17, 2023)
(“Case Dispositional Decision-TRAP 11 Denied”). Specifically, the Court held: “Upon

consideration of the application for permission to appeal of Cedric Jones and the record before us,
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thé application is déniéd. Furthermore, all of the motions filed by Cedric Jories aré heréby denied.”
"

‘The claims raised by Pétitioner in his pro se Motion to Set Aside Judgment on July 14,

-2016-and-“Motion to-Re-Ihstate-This-Case & Motion-to Stay. Broeeeding—s-Te'm_porar-i‘»ly-.and_t‘-é_Eile..~.‘. e

2 ‘Delayed’ ‘Amended® Response to Appellee, Periding the ‘Grant” of Appellant’s Pro Se Mofion”
on July 15,2016 were considered by the TCCA in its determination of whether Petitioner should
be permitted a rehearing. And those issues (the record filed by Ms. Heard was inCor’ripléte;

Petitionér received ‘ineffective assistance of appellate counsel; and the TCCA’s decision

ihfc":drr'ect;lfy stated- a-aterial fact,-was in conflict with a statute er prior decision, and-overlooked a -

material fict and proposition of law) are exhausted. However, Petitioner did not raise Claim 1,

Sub-Claims 2°4, 5, 6: Claims 2, 3, 4, 5. 6; Claim 7, Sub-Claims 1-7, 9-10; Claims 8, 9, 10;or

Claim T2-13 ineither of those Motions.

Petitioner presetited six claims in his application for discretionary review to the Ténnessee

Supreme Court. Jowever, he only raised two of those claims on direct appeal fo the TCCA
(judicial bias and sufficiency of the evidénce). The four never-before taised claifs-—i&., the

claims he did not raise on direct appeal—are not fully exhausted. See Barrett v. Parris, No. 20-

5202, 2020 WL 4875315, at * (6th Cir. July 20, 2020) (affirming the denial of a Certificate of
Appealability and ﬁnding that “[a]ithough some [claims] were raised in his a".pplvicatiori for

permission to appeal to the Tennessee Supreme Court, he did not give the state courts ‘one full

opportunity’ to resolve the claims.”) (citing O’Sullivan [v. Boerckel, 526 U.S. 838, 845 (1999)]));

see also Hall v. Bell, No. 2:06-CV-56, 2010 WL 908933, at *51 (E.D. Tenn. Mar. 12, 2010)

~ (“Petitioner’s failure to raise this claim in the Court of Criminal Appeals was not procedurally

cured by raising it thereafter in the state supreme court.”)
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L The primary( ﬁli{lg_on Whlch Petitioner relies to support the exhaust_io_n_qf higc[ai\ms.iszhis
forty-four page “Mqtipn_tq Reduce, Vacate or Set Aside the Sentence Imposed” filed on August
11(1,‘2016, (Doc. Nq. 220, E)}.Z_gt{lPageID#_Ssl 1-5855). In this Motion, Petitvioner lists thirty claims
“presented for review.” 8 (IQ 'atvPageJID# 5825). At least twenty-seven of the claims \’Me_re‘not
prescnteq.tq the TCCA on direc‘t_apgeal.g In other words, Petitioner raised those claims for_ the first
time in a motiqn .:ﬁle’gi in Tgpngisqc tStupre‘m_ej Court while it was cogsidcring Petitioner’s
application for discgr.e”tvli:ongry rgvievxg.;; Petitiongr d1d not give the state courts “one full qppqrt‘u'n.ity"”
to resolve those twenty-seven c!qims.

Th? Iifssge isvnot_’thgft_l)’e:titi_oner filed his Motion pro se. At that tilnnerPetgitjoger;yvas
(cp£es_§p§%ng hi‘rps'e'lf,: a f'%ct a)lq_lgnovsfledggd bythe TCCA. Neither is the issue that the.lTenne‘s_’sge
Sgpremg CQU,FF‘\f?}ilﬁgi to a:cidx,’gs?sﬂ.thgmgrits of Pgtitioner’s thirty claims in its ord:er deny_ing
discretionary review and denying the Motion. Ex-haustion does not depend on whether a state

appellate court i_gggr%d‘ in its opinion a federal constitutional claim squarely put before it. 10 Hall v.

Bell, No. 2"06-CV-5§,2’010 WL 908933, at *51 (E.D. Tenn. Mar. 12, 2010) (citing Smith_v.
Digmon, 434 U.S. 332;333,98 §. Ct. 597, 54 L.Ed.2d 582 (1978)). The issue here is that, as a pre-
condition to an appellate court hearing a claim, the claim must be presented to the state appellate

court “in a procedurally appropriate manner, i.e., in accord with that State's procedural rules.” Id.

(citing Castille v. Peoples, 489 U.S. 346, 351, 109 S. Ct. 1056, 103 L.Ed.2d 380 (1998) (holding

8 For ease of reference, Petitioner’s list of thirty claims is appended to this Memorandum Opinion. See infra at p. 43.

9 Of the thirty claims, Petitioner raised claim 20 (“Whether the trial court was bias[ed] against the defendant”) on
direct appeal. Arguably, Petitioner raised claims 24 (“Whether the appellant kidnapped the alleged victim™) and 27
(“Whether the appellant should be acquitted of all his charges™) on direct appeal, if those pro se claims are construed
as insufficiency of evidence claims.

1 By citing Hall, the Court does not find that any of Petitioner’s thirty claims were federal constitutional claims.
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that a claim is not fairly présented if it is offered for the fifst and only time in a procedural context

in which its merits will not be considered absent “special and important reasons thefefor™)).”

Any claims that Petitioner raised before the Tennessee Supreme Court without having first

Taised them before the TCCA were not presented to the Tennessee Supreme Court in a procedurally

appropriate manner. See id. (citing O'Sullivan, 526 U.S. at 845-47 (for purposes of exhaustion, a

claim muist be offered 6 each court in the established state appellate review process); Castille, 489

U.S. at 35 1 (presenting a claim for the first time to the state's highest court for'disCretionefy review

does not exhaust it); cf, Adams v. Holland, 330 F.3d 308, 403 (6Fh_ _C_in:.%OQ?_)___(ﬁnding'that, un»der

Tenn. S. Ct. Rule 39, taising a claim in the TCCA will suffice to exhausi it), cert. den:, 541 U.S.

956, 124 S. Ct. 1654 158LEd 2d 392 (2004)) Thus Cla1m1 Sub- Cla1ms2 4 5 6 Clalms2 3 S

4, 5 6 hlaxm 7, Sub- Claxms 1-7, 9- 10; Ciaims 8, 9, 10; and Claims 12-13 were not exhausted by
pro se motlons ﬁled by »Petltloner on direct appeal
2. Whether Petitioner exhausted on post-conviction revnevv

Petltloner alsoﬂm‘emtalﬂns thet.he exhausted several claims by mcludmg them in pro se
motions f ﬁled in the post-conv1ctloi; cOurt. (Doc. No. 161 at PagelD# 2156). However, as discussed
supra at p. 3 n.2, \tp. fully exhaust, Petitioner was required to appeal the post:conviction courtfs
denial of those claims to the TCCA, which Petitioner did not do. Thus, Petitionert did not exhaﬁSt

the following claims on post-conviction review by way of pro se motions: Claim 1, Sub-Claims 2,

4,5, 6; Claims 2, 3, 4, 5, 6; Claim 7, Sub-Claims 1-7, 9-10: Claims 8.9, 10; and Claims 12-13.

30

‘Case 3:16- ev 02631 Document 332 Fxled 01/27/23 Page 30 of 43 PageID #: 6390



3. Whether Petitioner has presented cause to excuse his procedural
defaults ' ' T

The Court agrees with the State that the following claims are defaulted; Claim 1, Sub-
Claims 2,4, 5, é; Claims 2, 3, 4, 5.1 6: Claim 7, Sub-Claims 1-7, 9-10; Claims 8, 9, 10; Claim 12-

13. No state court rfemedvies remain. See Tenn. Code Ann. § 40-30-102(c) (establishing

Tennessee’s “one-petition” limitation on post-conviction relief); Hodges v. Colson, 727 F.3d 517,

530 (6th Cir. 2013) (citing Fletcher v. Tenn., 951 S.W.2d 378, 380-81 (Tenn. 1997)) (explaining

the three narrow ciréu’mstances in which a state prisoner may file a motion to reopen post-
conviction proceédings‘, none of which apply to these claims).

ch,er‘thah for Claims 6 énd 11, Petitioner does not explain why the procedural default of
~any particuiar claim should be excused. Instead, Petitioner argues that the default .Q'f all
unéxhausted claims should be excused for five reasons: 1) the state courts did not consider
Petitio_‘r‘lcr’s pro se ﬁlmgs on dirqct appeal; 2) an objective factor external to the defense 1mpeded
counéel’s efforts to exhaust; .3) an absence of available State corrective process ovr‘c'erta}i\rtl
circumstances rendered such process jn_effegtive; 4) Petitioner received ineffective} a§siStance of
counsel during “ihitié_l—\re}yiew collateral proceedings”; and 5) Petitioner is actually-innocent_;. (qu;.
No. 161 at PagelD# 2152-54, 21 64 (“_M,elporandum of Law for Exhaustion Exceptions”), 2154}-55
(“Memorandum of Law fqr Prolchura! Bér Exceptions”), 2156-62 (“Argument and Al_leggtion§

for Any Failure to Exhgust Issu;c_éf’), 2163-64 (“Argument and Allegations for Any Procedural Bar

.

' In his fifth claim, Petitioner alleges that the State.committed prosecutorial misconduct. (Doc. No. 161 at PageID#
3925). Petitioner does not provide much detail supporting his claim, but he cites to Brady v. Maryland, 373 U.S. 83
(1963), which stands for the proposition that “the suppression by the prosecution of evidence favorable to an accused
... violates due process where the evidence is material either to guilt or to punishment, irrespective of the'good faith
or bad faith of the prosecution.” Kyles v. Whitley, 514 U.S. 419, 432 (1995). While Petitioner exhausted a claim of
prosecutorial conduct premised on the prosecutor’s closing argument (see Jones, 2016 WL 3621513, at *9:10),
Petitioner failed to exhaust a claim of prosecutorial conduct premised on the State violating Brady. Thus, Claim 5 is
defaulted.
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[ésues”)). As as éxpléiriéd below, Petitioner’s allegations of cause rére_i"not sufficient to excuse the
procedural default of his claims.

a. The state courts did not consider Petitioner’s pro se ﬁlmgs on
dlrect appeal

First, to the extent that Petitioner argues'that he was prevenied from exhausting certain
claims because state court clerks and judges thwarted his diligent efforts to represent himself on
direct appeal, this argument fails.,

-

Any pro se filings 'attenipted by Petitioner while he was represented by counsel were

~appropriately Totconsidered by the-TCCA. That is because, Under TeAREsses Taw, i]t has Tong

been the rule that an Appellant may not be represented by counsel ‘in fthe TCCA] and

-Slmultaneously preceed pro-se” See Hill, 399 F. App’x 38, 44 (6th Cir. 2010) (cmng State Statev:

'Porter No M2004 00444-CCA-R3- CD, 2005 WL 1378771, at *1 n.2 (Tenn. June 9, 2005) see

also State V».'P-arso:ns—, 437 $.W 3d 457, 478 (Tenn. Crim. App. 2011); State v. Cole; 629 S:W2d

915, 917-18 (Tenn. Crim. App. 1981)).
Afier Petitioner's appellate lawyer (Ms. Heard) withdrew, the TCCA ‘granted Pétitioner’s

motion to represent himself and, as best the Court can discern from the record and from the Puiblic

Case History available online, accepted and considered all of Petitioner’s pro se 'ﬁlingé'. See

https://pch.tncburts.gov/CaseDetails.aspx?id=63184&Pany=True (last visited Jan. 17,7 2023).
True, once Petitioner filed his application for permission to appeal to the Tenneslsee Supreme
Court, the TCCA transferred any pro se filings by Petitioner to the highef court.'The-TCCA’s
action was proper,'giving Jurisdictional considerations. The Tennessee Supreme Court ruled on

Petitioner’s ~ pro se application and rhbtions "~ See

—https //pch tncourts gov/CaseDetalls aspx'hd 67600&Pa1ty True (last v151ted Jan. 17, 2023) The

record and publlcly available case history reveals that Petitioner was not prevented froim
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exhausting certain claims because the TCCA denied his attempts to file several pro se filings while
he was represented by appointed counsel.

b.  An objective factor external to the defense impeded counsel’s
" “efforts to exhaust

Secon'd,iPetit‘i'(r)ner broadly asserts that he was not required to exhaust all or certain claims'?
because “government interference repdered procedural compliance impracticable . .. .” (Doc. Nq.
161 at PagelD# 2163). Petitioner identifies state court judge Cheryl Blackburn’s refusal :t'o
subpoena Pétitioner’s'preliminary hearing transcript as “government interference” and alleges that
she “infect[ed] his entire trial with error of constitutional dimensions"’, lthereb;y rémoving
P¢tif}onér’s- requ'irenient"t'(') exhau_st. (Id.) (internal quotation marks omitted).

A habeas p'etit.io‘n'er can establish cause to excuse procedural default by “slhow}{‘ing] that

some objective factor external to the defense impeded counsel’s efforts to comply with the State’é

procedural rule.” Davila v. Davis, _ U.S. _, 137 S. Ct. 2056, 2065 (2017) (quoting Muiray v.
Cai‘ffér, .47.7 U.S.'4'J7'8,' 488 (1986)). “A factor is external to the defense if it ‘cannot.fairly be

attributed to’ the” petitioner. Id. (quoting Coleman v. Thompson, 501 U.S. 722, 753 (1991)). But

a “federal habeas court does not act as an additional state appellate court to review a state couff’é

interpretation of its own law or procedure.” Shahideh v. McKee, 488 F. App’x 963, 965 (6th Cir.

2012) (qUotin'g‘.Ov;iedo:v.. Jago, 809 F.2d 326, 328 (6th Cir. 1987)).

| ' Pct'it:io'n‘e'r ;::"or‘r:écfl“)"/:poirits out that, on direct appeal, the TCCA rejected Petitioner’sjqdic’ial
bias claim because he failed to.submit the preliminary hearing transcript. However, the TCCA
offered two ther independent bases for rejecting the claim, as discussed supra at pp. 17-18. Thi:s

issue decided by the state court is a question of state law. Kinard, 986 S.W.2d 220, 228 (Tenn. Ct.

12 Petitioner specifically makes this argument with respect to Claim 11 but, because he also argues broadly that his
default of all unexhausted claims should be excused for the same five reasons, the Court considers the argument with
respect to all unexhausted claims.
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App. '1'998). (“Our ‘[c]ourts frown upon the 'ménipulétion of the impartiality issue to gain
procedural advantage and will not permit litigants to refrain from asserting known grounds for

disqualification in order to experiment with the court . . . and raise the objection later when the

-»resui-t—-of_—the-t-r-ial_ji-s;-ur‘rfav-ora—bl-e-r’-”—);~~'s-ee- also-State v: Roberts, 755 -S".-W'-:zd—-833788-6-§ﬂ:ennferim';' e

App. 1988); Tenn. R. App. P. 24(b)) (noting that, under Tennessee law, where the record is
incomplete and does not contain a transeript of the proceedings relevant to an issue presented for
review, or portions of the record upon which the party relies, an appellate court is precluded from

considering the issue).

‘The state courts’ resolution of the state-law question controls here. See Shahideh, 488 F.

App’x 963, 965. Petitioner cannot use the framework of a “cause” analysis to evade binding

precedent that requires a federal habeas court to “accept as valid a state court’s. interpretation_of

state law and rules of practice of that state.” See Vroman v. Brigano, 346 F.3d 598, 604 (6th Cir.

2003) (citing Duffel v. Dutton, 785 F.2d 131, 133 (6th Cir. 1986)); Lint v. Prelesnik, 542 F, App’

472, 480 (6th Cir. 20‘13"). '(expiai-ﬁing‘ that a state court’s reasbning on a state law questlon is
“largely immaterial,” so long as the court actually made a ruling). Thus, the state pou_rts’ g§nia] o_:f
Pétitioner’s judic_ig’l bias claim on direct appeal in part due to the missing pr'elimlinary"h_ea_r_i,ng
Atranscript does_ not excuse the default of Petitioner’s claims. Petitioper has not shqwn,t_hgt Judge
Blackburn’s alleged interference “rendered procedural compliance impracticable” for Claim 111

or any other claim.

13 The Court speciﬁcélly addresses whether Petitioner has exhausted Claim 11 hereir; at Section [V.B.4. See su'Qra.“at
pp. 23-24.
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c An absence of available State corrective process or certain
circumstances render such process ineffective o ’

Third, Petitioner z‘i‘rgue's that exhaustion was not required because “there is/was an absence
of available State corrective procééé or certain circumstances render such process inefféctive to
protéct the [peﬁtioner’s] tighté.;’i(Ddé. No. 161 at PagelD# 2156) (internal quotation marked
omitted). Petitioner insists that “further state litigation would [have] be[en] ‘futile” because the
highést:stafe coﬁrt ')recé.ntly 'rej'ectéd;j(:léims' identical to his defaulted claims. (Doc No. 161 at
PagéID# 2157,2161). And according to Petitioner, he is not required to file “repetitive pe‘iitiéhs"’

under Wilwording v. Swenson, 404 U.S. 249, 251 (1971). (1d.)

" ‘petitioner’s reliance on Wilwording is misplaced. The 1971 Supreme Coutt’s decision in

Wilwording was superseded by statute as discussed in Woodford v. Ngo, 548 US. ‘81 (2006).

‘;B:é:f'o.f}é 1980, pri’sc)'rx:ei“s" aésé'rﬁrfg constitutional claims had no obligation to éxhe{uét?adrﬁiﬁiéﬁéti\?e
remedié's;."’z'ii'.‘ :'ét' ié/iv.'A'f'tfér:the enactment of the Prison Litigation Réfornﬁ"Act',"412 USC '
1997e(a),prlsonersnowinust exhaust all available remedies. Id. Petitioner is not eXémbt:e“d‘;f’r’(')ﬁﬁ
the exhaustion requirement snmply because his state’s highest court has recentiy reJected Slaims
i'devr'i‘tice:lkl 10 his claims.

. M‘Of.éd\tfélr:,{ijétitiéﬁ'ef’é a'ré'ument seemingly invokes a statutory exceptién fo thé exhiaustion
requirerﬁent!'éb it is“fﬁis;pla'ced in the pfocedurai default context. That is, a habeas 1:).etAi:t:iohenrT is not
reqﬁifé& 'to exhaust state court rémediés if “there is an absence of avdilable Staté corrective

process.” 28 U.S.C. § 2254(b)(1)(B)(i). “Exhaustion and procedural default, however, are distinct

concepts.” Williams v. Anderson, 460 F.3d 789, 806 (6th Cir. 2006). Where, as here, “staté court
remedies are no lovng‘er available to a petitioner because he or she failed to use them within the
required time period, procedural default and not exhaustion bars federal court review.” Id. (citing

Engle v. Isaac, 456 U.S. 107, 125 n.28 (1982)). Therefore, Petitioner cannot rely on an e_xhéustion
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exception as cause to exclise his default. See Smith v. Warden, Toledo Corr. Inst., 780 F. App’x

208, 225 n.2 (6th Cir. 2019) (rejecting habeas petitioner’s request to excuse pro‘cedural default
based on statutory exhaustion exceptions). Petitioner’s third allegation of _cause fails.
TS Ineffective assisiance of counsel as canse

“Ineffective assistance of counsel can constitute cause for a procedural default.” Hodges v.

"Colson, 727 F.3d 517, 530 (6th Cir. 2013) (citing Murray v. Carrier, 477 U.S. 478, 492 (1198_'.6)_).
Additionally, a habeas petitioner may demonstrate cause for a procedurally d:e‘faulted ineffective-

assrstance claim that is, 1tself an allegation of cause for another claim Edwards V. MacLaren No.

l.7-2455_, 2018 WL 6436389, at *3 (6th Cir. July 12, 2018) (quoting Edwards .v. Carpenter 529

US. 446, 453 (2000)) (“When an meffective -assistance- of—counsel claim asserted as cause for the

procedural'default of another claim [is] itseif . . . proceduraily defaulted[,] . . . that procedural

default may ", itself be excused if the prisoner can satisfy the cause- and preJudice standard w1th

respect to that claim ’”) In other words, “the procedural default of [a] cause ground [can] itself be

excused erllams v. Lazaroff, 648 F. App’x 548, 554 (6th Cir. 2016)

| Here, Petitioner faults trial counsel for not obtaining, or for mislocating, the preliminary
hearing transcript that Petitioner believes supports his judicial bias claim. Pe_titioner alleges that
that he could not exhaust his claim of ineffectiveness of trial counsel because post-conviction
counsel was ineffective by “holding on to [Petitioner’s] legal files” which “denied [Petitioner] the
opportunity to present his claim . . . ” (Doc. No. 161 at PagelD# 2157). Thus, it appears that
Petitioner is attempting to rely on the alleged ineffective assistance of post-conviction counsel to
establish the cause and prejudice necessary to excuse the procedural default of his claim that trial
v .._c.ounscl.wasineffectiyeby-fai-l—ing49 procure-the-transeript and use it to support Petitioner’s judicial

bias claim. See Claim 6, Sub-Claim 6.

36

Case 3 16 -CV- 02631 Document 332 Flled 01/27/23 Page 36 of 43 PagelD #: 6396



Mar_tin.ez permits a p,etitione_r_ to establish cause to excuse a p.rqce_dp:ra} default of an
ineffective assistance of trial counsel claim by showing that he received ineffective assistance by
post-conviction cour_lsel. See 566 U.S. at 9. This holding, however, does not dispensp'with.the
“actual prejudice” requirement established by the Supreme Court in Coleman. 501 U.S. at 750.
“That is, _t}hc:,»pg:gitionep must __shoyy“b_,ot_h that his post-conviction cqunse_l’su_performance was
cons__titutjqnalﬁly ,deﬁgiept Oand:that:t.be petitioner was prejudiced by the d’eﬁcier:u‘:y.”.Thomg V.

Hollway, No. 3:14-CV-0695, 2014 WL 4411680, at *22 (M.D. Tenn. Sept. 8, 2014) (quoting

Clabourne v. Ryan, 745 F.3d 362, 376 (9th Cir. 2014)).
- The Sixth Circuit has directed that a district court considering ineffective assistance, of
counsel qLaims under Martinez must first address whether the petitviqner can demvonst'rate “(1) th ¢

absence or ineffective assistance of his post-conviction counsel and (2) the ‘substantial’ nature of

hi’s‘ll.ndeg.}{.@pg [meffectwe assistance of trial counsel claims].” Wooibrigh‘g v. Crews, 791 F3ld
628,637(6th C1r 20 15) If th vpetitioner demonstrates these first two el.e,me:nt_s‘,‘the_‘ P?tiEiQQEF has
established cause to excuse Fh_e procedural default, and the district court ‘must nextdetermme
vv_vp;jd}e_r' Fl_l{(f?;:lpie_:tj{t‘isogetr can establish prejudice from the alleged i_r\effeqtiiv_e_‘gig_isténqe of trial
qoun§§:l; v;gé‘}f.thetvpefti‘tipn_er' successfully establishes cause and prejudice, tpc{ﬁnglastep: is_‘for!the
dis_trict court to cvalua__te the underlying ineffective assistance of trial counsel claims on the merits.

Atkins v. Holloway, 792 F,3d 654, 659-60 (6th Cir. 2015).

As part of showing a substantial claim of ineffective assistance of trial counsel, the

petitioner must prove prejudice under Strickland. See McGuire v. Warden, Chillicothe Corr. Inst.,

738 F.3d 741, 752 (6th Cir. 2013) (“To be successful under Trevino, [petitioner] must show, a

‘substantial’ claim of ineffective assistance, and this requirement applies as well to the prejudice

portion of the ineffective assistance claim.” (internal citations omitted)). Under Strickland, a
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pétitio'ner can pro"ve prejudice by sﬁéWing “that there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the proceeding would have been different.”

Strickland, 466 U.S. 668, 694. .

“In many habeas cases seeking to overcome procedural default under Martinez, it will be
more &fficient for the reviewing court to consider in the first instance whther the alleged
\indetlyifig ineffective assistance 6f counsel was “substantial” enough to ‘satisfy the “dctual
f)rejddiees’ };)rong of Coleman. If the claim is not substantial, the reviewing court would ‘have no

need to consider whether the petitioner has established ineffective assistance of post-conviction

counsel. Thorne, 2014 WI, 4411680, at *23. The Supreme Court has defined ihis “substantial”
shovs/mg as requxrmg a petmoner to show that the claim has some merit. Martmez 566 U S at 12—

13 (cntmg Miller-El v. Cockrell, 537 U.S. 322 (2003)). The threshold i mqunry At this’ stage “does

rllot'req'uire full consideration of the factual or legal basis adduced in SUppert'ef'tHe:éléir‘ﬁ's””; r‘a’ther;

the court is requ1red to engage ina prelxmmary, though not definite, con31derat10n of the two step

framework mandated by Strlckland Miller-El, 537 U.S. at 336, 338

Héfé, Pe"ﬁtiorfer’s;:underlying claim is that trial counsel w.as ineffective forfallmg té'ebteiﬁ
or retain a traneeript that supports Petitioner’s judicial bias claim. As noted above, oni diréct af)peail',
the TCCA *reje.e'te‘d Petitioner’s judicia! bias claim only partially because he failed to submit the
preliminar); hearing transcript; the court offered two other independent bases fofwrejecti'ng the
claim. Thus, even if trial counsel had submitted the transcript on direct appeal, it i unlikely that
the appel.late court would have reached a different result on Petitioner’s‘judiciai bias ‘clain;.

Petitioner therefore cannot establish that his underlying ineffective assistance of trial counsel claim

----{Gl—ai#n—é;-Sub—Glaim—é)—i-s— substantial -and;- consequently, Petitioner cannot—establish—catseto-- - - -

excuse the procedural default of his judicial bias claim.
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Pc_titioger does not explain how the ‘ineffectiveness of counsel serves as cause to excuse

the.proc.:.eduraldefault of h.i,s other claims. His general allegations of cause are insufficient.
e. Actual innocence

F inally, Peti‘ti_oner also attempts to establish cause for his procedural defgu]ts by as.se.rting
a}qtual »innﬂocgnce, Spgciﬁcgl!y, Petitioner asserts that he is actuallyl innocpnt of gggravated
kidpappil}g b,lggau_se he was not “armed with a weapon” at the time of the cri!xpc. (Doc. Np. 161 at
PagelD# 2164). He alleges that ihe victim provided conflicting statements regarding whethgr
I"e‘tit_ivo'ner’s _ﬁ_rgapm was “on his shel_f in his studio” at the time he and the victim ar_riv_ed (id. at
PageID#2189) ;Qr"jn Petitioner’s car when he picked up the victim. (& Citing Doc.‘ N_(_). 1.78,
Afach. a Pagel D 2986-2589). , |
. Aggr‘a‘l‘\{a’.ced 'kid_napping is defined as false imprisonment committed whilq_the .defépdaqt is
iq possessnon ‘gf a___d??dv],}’ weapon or thregtens use of a deadly weapon. T'e‘:nn. ‘C_.o'de._.Ar_m. §39-13-
394(a)(52False ‘impri:sonment is defined as knowingly removing or_conﬁnipg a}r_)o)t}’léqr_ unlawfully
SO as to intgrfsrg ;‘silzxgbs:ta%gtial!'y wnth th_e‘other's liberty. Tepn. Code A_r?n.:§ 39-13-302(?) The
removal or ‘gqnﬁqemgrrlt;pf the victim must exceed that which is necessary EQ.?C_?QmP“Sh an
acggmpg}nyir}g felgny‘, _sgch as rape. State v. White, 362 S.W.3d 559, 578 (Tenp.‘,?‘(l)}%). R

»A q!aim of e}ctu‘avl innqcence is not itself a constitutional claim but iqstqad a gateway
Fh{oggh_ Wthh ff}:,:}..}_ﬁt?,"*aS ;’)eti:tiopqr must pass to hav_g his otheryvisc ba‘r,reld ,qqﬁst}}utjgna! claim

considered on the merits. McOuiggin v. Perkins, 569 U.S. 383, 386 (2013) (“[{A]ctual innocence,

if proved, serves as a gateway through which a petitioner may pass whether the impediment is a
procedural bar . . . or . . . expiration of the statute of limitations.”). The Supreme Court has
emphasized “that tenable actual-innocence gateway pleas are rare: ‘[A] petitioner does not meet

the threshold requirement unless he persuades the district court that, in light of the new evidence,
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no juror, acting reasonably, would have voted to find him guilty béyond a reasonable doubt.”” Id.

at 386 (quoting Schlup v. Delo, 513 U.S. 298, 329 (1995)). The actual innocence exception is very

\

narrow in scope and requires proof of factual innocence, not just legal insufficiency. Bousley v.

T

“~United States; 523 US6

1‘4‘,‘6?3*'(1‘99‘8‘)‘; A-valid claim of 'ac'tua'l“innOCen-ce-requires-aipetit’roner ,
“to sup'port his allegations of constitutional error with new reliable évidence—whether it be

exculpatory scientific evidence, trustworthy eyewitness accounts, or critical -phy’sicai eviderice—

that was not presented at trial.” Schlup, 513 U.S. at 324.

“Here, Petitioner does not support his claim of actual inhocencé with any new ev1dence On

lerect appeal with respect to the aggr avated rape charges he argued that the State fatted' o prove

that he possessed a deadly weapon or threatened to use a deadly weapon' as is required by Tenn.

Code Ann. § 39-13-304(a)(5) becau he never pomted the gun. at the v1ct1m Jones 12016 WL

36i15 13, at *6. Petitioner now argues, with respect td'the'a‘ggrav'ated"'lii'dh'apptrfg‘ eharge,. that the

victim prov1ded conﬂlctmg testimony regarding at What pomt on the date of the crifmes Petitioner

had the gun w1th hlm which shows he is actually innocent of aggravated kldnappmg

Dlscussmg Petitioner’s aggravated rape charges, the TCCA explamed, [a]s Tor the element
of being armed with a weapon, this Court has held that this element is satisfied when a defendant
has 'af"weapoh in hi:s“actual or constructive possession.” Jones, 2016 WL 3621513‘: at *6 (citing
State v. Moore, 703 S.W.2d 183, 186 (Tenn. Crim. App. 1985)). In other words, Tennessee law
does not require that a defendant employ the weapon or directly threaten the victim with the
weapon. The evidence showed that Petitioner had the gun in his possession, showed it to the .vi:ctim,
placed it in her lap so that she would know it was real, and threatened to use the ‘g‘uh ‘on himself

. _several times both before and after the rapes. See id. As the TCCA found, “Defendant was clearly
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armed with a weapon. The evidence was crushingly sufficient to sustain each count of aggravated
rape.” Id.

With respect to Pgtjtioper’s aggravated kidnapping charvge,. on direct appeal, Petitioner
grgu.edlthat 'thg yii'ctim. was not confined and therefore the State had failed to prove that_she was
falsely i,r‘nvpr_isqngd‘lgs is rquirgd upder Tenn. Code. Ann. § 439-13—304(_a):(5)_'. 19@?_2016 WL
3621513, at *6 \H§r33. ho_weyer, : fctitione_r appears to argue that he is ;ac_tu_;gl}y i.npggcn;;of
aggravated kidnapping because he did not falsely imprison the yicFim while he‘\yas irl"pqs:ses§ic__)_n
of a c!cadly_wqapon or by thrgatcning the use of a deadly weapon. But as the TCCA _explainqd,
“Dbfgqé&nt_‘wgs_ in p,osse_s:s‘ion of a deadly weapon while he confined the victim to the'st_qr‘ag_;e unit.”
Id. Petitidner’s argument thgg,the victim gave conflicting statements reggrgltipg whether Pegitixor{er’s
gun was with him at the time she got into car or only after he retrieved the gll.lrr‘\:rfrqm a shelf in his
storageunit does not support a showing of actual innocence of the crime of aggraygged J(_idn‘%pj?ving.
Petitiongg does not argue that he did not possess a gun while he unla\ylfqlly_conﬁnpd th(_c‘victi'm to
the storage unit, ,s__ubstantiglly interfering with her liberty. Therefore, Petitioner hés not met his
burden and has »,f-ailed_ to_‘,é_t_t_ain the actual innocence “gateway” through which to excuse his
procedual defi,

In summary, Claim 1, Sub-Claims 2, 4, 5, 6; Claims 2, 3, 4, 5, 6; Claim 7, Sub-Claims 1-
7, 9-10; Claims 8, 9, 10; and Claims 12-13 are procedurally defaulted, and Petitiqner has not
established cause and prejudice to excuse the default. Neither has he proven that he is actually
innocent of the crim(;s of whAic.h he was convicted. These claims will Be dismissed.

V. Conclusion

For the reasons set forth herein, the petition filed by Cedric Jones seeking relief under 28

U.S.C. § 2254 will be denied, and this action will be dismissed with prejudice.
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Federal Rule of Appellate Procedure 22 provides that dn appeal of the denial of a habeas
petition may not proceed unless a certificate of appealability (COA) is issued under 28 U.S.C. §

2253. Rule 11 of the Rules Governing'§ 2254 Casés reqitires that a district court issue or deny a

COA Whei i ehitefs a finial Gider. A'COA may issuc “only 1 the a}i;’slica;n has made a substantial
sh.owi‘n.gl"of the denial of aAconsti‘tutiona'l'right'.” 28 US.C. § 2253(c)(2). “A petitioner satisfies thié
standard by demornistrating that jurists of reason could’disagfée with the district court's resoliation
of his constitutional claims or that jurists could conclude the issue$ presented are ‘adequate to

déserve enéourégerﬁent to proceed further.” Miller—El, 537 U.S"at'327. Thedlstrlct court must

éither isstie a COA indicating which issues satisfy the required showing or provide reasons why
such a certificate should not issue. 28 U.S.C. § 2253(c)(3); Fed. R App. P.29(6). =~
-'-B'ecausejuris{s of reason would'not disagree with the resoliition of Petitiohei’s claims, the

T ','r'.'}',?.!.'f";f ' -
DT TS RTINS PP

court will deny a COA.

An ép’prop;iafe Order will be entered.

s> 2L

WAVERLY B.CRENSHAW, R, [/~
CHIEF UNITED STATES DISTRICT JUDGE
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hpendiy "E”

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE

NASHVILLE DIVISION

CEDRIC JONES, )
)
Petitioner, )

) No. 3:16-cv-02631
v. )
)
GRADY PERRY, Warden, )
)
» )
Respondent. )

MEMORANDUM OPINION AND ORDER

.Pending before the Court are the following pro se Motions filed by Pet}_ﬁoner: “Motion for
Default ({udgment as to Cedric Jones” (Doc. No. 292); “Motion to be Placed m a Single-Man Cell
Pending Review or Be Released” (Doc. No. 298); and “Motion to Vacate and Set Aside
Petitioner’s Conviction” (Doc. No. 300).! Respondent has not responded to these iotions. Tiic
Court also will address the most recent letter filed by Petitioner. (Doc. No. 301).

I. Motion for Default Judgment (Doc. No. 292)

Pctitioner seeks default judgment against Respondent pursuant to Federal Rule of Civil
Procedure 55(b)(2) based on Respondent’s failure to respond to Petitioner’s “Motion to Quash the
Indictment and Void the Petitioner’s Conviction” (Doc. No. 292).

A plaintiff must fulfill the procedural requirements of Federal Rule of Civil Procedure
55(a) and scek an entry of default prior to seeking a default judgment pursuant to Feder;l Rule of

Civil Procedure 55(b). See Fed. R. Civ. P. 55; Disney Enters., Inc. v Kathy Farmer, 427 F. Supp.2d

807, 814-15 (E.D. Tenn. 2006) (obtaining a default judgment is-a two-step process; once the Clerk

! There are a number of other motions by Petitioner pending in this case, which the Court will address by
separate Order in due time.
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has entered a default, the moving party may then seek entry of a default judgment); White v.
Parker, No. 1:11-CV-294-TRM-CHS, 2018 WL 1279545, at *3 (E.D. Tenn. Feb. 26; -‘2;911‘8)
hat %4

(citations omitted). Plaintiff has not obtained an entry of default prior to filing the instant motion.

Moreover, an entry of default is not appropriate against Respondent under these circumstances. .

Respondent has not failed to plead or otherwise defend this action.? Respondent has been actively
defending against this action since 2016. Accordingly, Plaintiff’s Motion for Judgment by Default
is DENIED.

IL. Motion to be Placed in a Single-Man Cell Pending Review or Be Released (Doc. No.
298)

Petitioner has filed a motion asking the Court to order that he be placed in a single-man
cell ‘or‘be released pending a decision on his habeas petition. (Doc. No. 298). Petitioner is an inmate
of the South Central Correctional Facility (SCCF) in Clifton, Tennessee.

A federal district court fas ““inherent authority” to grant bond io a habcas petitioner whilc

his petition is under review. Nash v. Eberlin, 437 F.3d 519, 526, n.10 (6th Cir. 2006). But that

authority is narrow. “Since a habeas petitioner is appealing a presumptively valid state court
conviction, both principles of comity and common sense dictate that it will indeed be the very
unusual case where a habeas petitioner is admitted to bail prior to a decision on the merits in the
hgbeas case.” Lee v. Jabe, 989 F.2d 869, 871 (6th Cir:. 1993). Be’foré and during trial, the accused

enjoys a presumption of innocence, and bail is normally granted. Glynn v. Donnelly, 470 F.2d 95,

98 (1st Cir. 1972). However, the presumption fades upon conviction, with the State acquiring a
substantial interest in executing its judgment. Id. This combination of factors dictates a

s« 4

RN

2 pyrsuant to Local Rule 55.01, motions for entry of default under Federal Rule of Civil Procedure 55(a) must be
accompanied by an unsworn declaration under penalty of perjury under 28 U.S.C. § 1746 verifying: (i) proof of
service; (ii) the opposing party’s failure to plead or otherwise defend; (iii) if the opposing party is an individual, that
the opposing party is not a minor or incompetent person; and, (iv) if the opposing party is an individual, that the
opposing party is not in the military service, as required by 50 U.S.C. § 3931(b)(1).

2
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“formidable barrier” for prisoners seeking interim release while they pursue their collateral
remedies. Id.

“In order to receive bail pending a decision on the merits, prisoners must be able to show
not only a substantial claim of law based on the facts surrounding the petition but also the existence
of ‘some circumstance making [the motion for bail] exceptional and deserving of special treatment

in the interests of justice.”” Dotson v. Clark, 900 F.2d 77, 79 (6th Cir. 1990) (quoting Aronson v.

May, 85 S. Ct. 3, 5 (1964) (Douglas, J., in chambers)). Even where the Court concludes that a
petition raises a substantial question of law, “[m]erely to find that there is a substantial question is
far from enough.” Lee, 989 F.2d at 871 (quoting Glynn, 470 F.2d 95, 98).

Early in the COVID-19 pandemic, Petitione; sought to be released on bond pending the
Court’s decision on his habeas petition. (Doc. No. 210). By Order entered on June 3, 2020, the
Court denied Petitioner’s request, finding that, even if Petitioner could show a substantial claim of
law based on the facts surrounding the petition, he had not established the existence of a
circumstance making his motion for release pending review of his habeas petition exceptional and
deserving of special treatment in the interests of justice. (Id. at 6-9). The .Court provided three main
reasons for its decision: Petitioner did not state that he had COVID-19 or provide any details
regarding his physical condition other than he is an African-American man who takes medication
for his blood pressure and allergies; Petitioner had not demonstrated that the State of Tennessee
was unwilling or incapable of protecting him by taking precautionary measures regarding inmate
COVID-19 exposure; and Petitioner’s prior conduct with respect to bond weighed against
releasing him on bond now because previously while on bond Petitioner had removed his

electronic monitoring device, failed to appear, and turned himself in four days later. (Id.)

3
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Now Petitioner again seeks release on bond, stating that he has contracted COVID-19 “and
is suffering from the affects [sic] it has on the human bod’y.” (Doc. No. 298 at 1). Petitioner alleges
that he is tired and weak, experiences low energy and body aches, and suffers from chronic
coughing and headaches. (Id. at 3). Petitioner also seeks release on bond because SCCF “has black
mold in all of the ventilation systems” since “the warden . . . has not had the air ducts professionally
cleaned here in years.” (Id.) According to Petitioner, these “dirty air vents” caused and are
aggravating Petitioner’s chronic cough and upper respiratory infection. (Id.) Petitioner alleges that
he is being “forced” to reside with another inmate “in a cell designed for one person” during a
pandemic. (Id.)

According to Petitioner, he continues to contract upper respiratory infections for which he
“has been to the Doctor many times” because Petitioner must share space with another inmate,
along with “the poor ventilation system with second-hand smoke, black mold, and other sick
people” who keep making Petitioner sick. (Id.) Petitioner alleges that he currently has an upper
respiratory infection that “will not go away.” (Id.) Petitioner believes that he “could protect
himself better by not being confined in a double-man cell designed for one person.” (Id.)

Once again, the Court will assume for the purposes of its analysis that Petitioner has shown .
“a substantial claim of law based on the facts surrounding the petition.” However, “[c]ourts have

limited@Exceptional circumstanceghwarranting release during review ‘to situations where (1) the

prisoner was gravely ill, (2) the prisoner committed a minor crime and is serving a short sentence,

or (3) possibly where{there was an extraordinary delay in processing the habeas petition.}” Gideon

v. Tregalia, No. 3:21 CV 2087, 2021 WL 6031492, at *3 (N.D. Ohio Dec. 21, 2021) (quoting

Blocksom v. Klee, No. 11-cv-14859, 2015 WL 300261, at *4 (E.D. Mich. Jan. 22, 2015)).

4
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This is not a case where Petitioner committed a minor crime and is serving a short sentence.
See Gideon, 2021 WL 6031492, at *3 (quoting Blocksom, 2015 WL 300261, at *4)). Petitioner
was convicted of committing very serious crimes against his own teenage daughter and is serving
a thirty-seven year sentence.

Neither is this a case where there is “‘an extraordinary delay in processing the habeas
petition.”” Id. Many of the delays occurring in this case have resulted from the numerous filings
by Petitioner, including multiple interlocutory appeals denied by the Sixth Circuit, ..

Petitioner alleges that he has contracted COVID-19, may be at a higher risk of negative
COVID-19 outcomes due to his race and high blood pressure, and is experiencing some common
symptoms of the virus. However, Petitioner does not allege that he is gravely ill. Indeed, Petitioner
appears to be recovering or recovered. He has continued to prepare and mail motions and letters
to the Court since filing his Motion to be Placed in a Single-Man Cell. (See Docs. No. 299, 300,
and 301). In his most recently filed twelve-page motion dated January 15, 2022, Petitioner does ~
not even mention COVID-19, being sick in any way, or his request to be released on bond or placed
in a single-man cell. (See Doc. No. 301 at 1-12).

Other federal district courts have failed to find an exceptional circumstance warranting pre-
decisional release where petitioners suffered from similar or more serious medical conditions

during the COVID-19 pandemic. For example, in Gideon v. Tregalia, 2021 WL 6031492, the court

found that the petitioner’s many health conditions—including his age, diabetic status, atrial
fibrillation, cardiomegaly, numerous surgeries to correct his spine and ankle, limited mobility,
increased risk of worsening disc and nerve disease in his back while in a prison setting, and risk
of falling and suffering serious injuries—did not ‘meet the “high bar” of an exceptional

circumstance warranting pre-decision release. Id. at *3. Similarly, in Jefferson v. Ohio, No. 3:18-

5
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cv-779, 2020 WL 1983065 (N.D. Ohio Apr. 27, 2020), the petitioner sought release pending the
court’s decision on his habeas petition, alleging that he had tested positive for COVID-19 and
suffered from the pre-existing conditions of bronchitis and epilepsy. 1d. at *21. The court found
that the petitioner had not shown a substantial claim of law based on the facts. Further, “although
the Court is very aware of the serious threat to public safety posed by COVID-19,” the petitioner
“had not demonstrated this his particular circumstances constitute[d] ‘exceptional circumstances
justifying special treatment in the interests of justice.”” This is because the petitioner’s conditions
were “not so unusual that they would warrant the extraordinary measure of granting release.” Id.

at *22. Likewise, in Centofanti v. Neven, No. 2:13-cv-01080-JAD-PAL, 2020 WL 2114360, at

*2 (D. Nev. May 4, 2020), the court found that no extraordinary circumstances were present for
bail where a habeas corpus petitioner had been diagnosed with stage four Hodgkin’s lymphoma,
received twelve rounds of chemotherapy, suffered from diminished lung capacity, and suffered

from a possible undiagnosed heart condition. And in Couch v. Trombley, No. 06-CV-15199, 2007

WL 2259110 (E.D. Mich. Aug. 3, 2007), when a petitioner sought release on bond due to health
concerns arising from an eye condition, the court denied the motion for bond, finding that the
petitioner’s condition “[was] not dire nor life-threatening[.]” Id. at *1.

While the Court acknowledges that Petitioner’s health concerns are serious, he has not

shown them to be dire or life threatening. Cf. Puertas v. Overton, 272 F. Supp.2d 621 (E.D. Mich.

2003) (granting petitioner’s release on bond where petitioner presented a substantial claim of law
and suffered from life-threatening and insufficiently treated coronary artery disease and bladder

cancer); Zaya v. Adducci, No. 20-10921, 2020 WL 2487490, at * (E.D. Mich. May 14, 2020)

(converting temporary restraining order into preliminary injunction requiring petitioner’s

immediate release from custody where petitioner suffered from high blood pressure, diabetes,

6
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asthma, neural foraminal stenosis (requiring the use a wheelchair and a transcutaneous electrical
nerve stimulation unit), gout, and was dependent on others to change his diapers and bathe him,
desp1te facility’s ability to house petitioner in single-man cell during COVID pandemic).

The Court also takes into consideration Petitioner’s prior conduct with respect to bond,
which the Court chronicled in a prior Order but finds appropriate to repeat here. When Petitioner’s

case was bound over to the grand jury, his bond was set at $250,000. State of Tenn. v. Jones, No.

M2015-00720-CCA-R3-CD, 2016 WL 3621513, at *6 (Tenn. Crim. App. June 29, 2016).
Petitioner filed a motion to reduce bond, which the court granted after a hearing on June 3, 2012.
Id. Subsequently, Petitioner was released on bail with the condition that he be placed on GPS
monitoring. Id. His trial was originally scheduled for May 14, 2012, but, after removing his
electronic monitoring device, Petitioner failed to appear. I1d. Petitioner’s whereabouts were
unknown for four days. Id. After Petitioner was apprehended, the trial court revoked his bond. Id.
Petitioner challenged the revocation of his bond on direct appeal, and the state appellate court
found that he had waived the issue, having failed to file a motion to review the trial court’s decision
to revoke his bond in either the trial court or in the appeals court. Id. at *6-7. Petitioner now insists
that he failed to appear because he was sick. (Doc. No. 210 at 4, 6). However, he concedes that he
removed his electronic monitoring device, failed to appear, and turned himself in four days later.
(1d.)

The Court finds that Petitioner has not established an extraordinary circumstance that
justifies pre-decision release for him, considering all of the above. This is not the “very unusual
case” where a habeas petitioner should be released pending a determination on the merits. As the
Sixth Circuit has told us, “[t]here will be few cases where a prisoner will meet this standard.”

Dotson, 900 F.2d 77, 79.

7
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Neither does the Court find that the circumstances described by Petitioner warrant an order - -

from this Court mandating that Petitioner be placed in a single-man cell. Decisions concerning the

administration of prisons are vested in prison officials in the absence of a constitutional violation,

and any interference by the federal courts in that activity is necessarily disruptive. See Griffin v. -

Berghuis, 563 F. App’x 411, 417-18 (6th Cir. 2014) (citing Turner v. Safley, 482 U.S. 78, 82 '

(1987)). In discharging their duty to protect cénstitutional rights, courts “cannot assume that state
legislatures and prison officials are insensitive to the requirements of the Constitution,” nor can
they award relief based on considerations that, though they may “reflect an aspiration toward an
ideal environment for long-term confinement,” “properly are weighed by the legislature and prison

administration rather than a court.” Rhodes v. Chapman, 452 U.S. 337, 349-352 (1981). The

conditions described by Petitioner do not justify judicial intervention into the internal workings of
state prison oversight, staffing, and administratioﬁ at this time. See Kirk v. Parker, No. 3:20-cv-
00540, 2020 WL 5039441, at *S (M.D. Tenn. Aug. 26, 2020).

For all the reasons given above, the Court concludes that, even assuming Petitioner has
stated a substantial claim in his habeas petition, Petitioner’s circumstances as described do not
create an exceptional circumstance warranting release on bond pending a decision on his habeas
petition or a court order directing Petitioner’s transfer to a single-man cell. The Court, therefore,
DENIES Petitioner’s Motion. (Doc. No. 298).

Finally, in this same Motion (Doc. No. 298), Petitioner also requests “that he be refunded
from the trial court for the illegal drug-testing fees to pay the balance of {t]he bond for the amount
($700.00) which was all that he needed to pay to be re-released when he got sick and failed to

appear in 2012.” (Id. at 3). As the Court previously has explained, any challenges Petitioner wishes

8
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to mount concerning his state bond proceedings must be made in state court. (See Doc. No. 216 at

4 .
. i,

4 n.2). :
L. “Motion to Vacate and Set Aside Petitioner’s Conviction” (Doc. No. 300)

Petitioner recently filed a “Motion to Vacate and Set Aside Petitioner’s Conviction” which
he signed and dated January 4, 2022. (Doc. No. 300). The Motion challenges the same judgment
as Docket No. 161. By Memorandum Qpinion and Order entered on February 10, 2020, the Court
designated Petitioner’s “Supplemental/Amended Petition” (Doc. No. 161) as the governing
petition in this case. (Doc. No. 193). Therein, the Court also found that no further amendments
or supplements to the petition would be permitted. (Id. at 5). Petitioner’s most recently filed Motion
to Vacate and Set Aside his conviction will not be permitted as an attempt by Petitioner to amend
or supplement his governing petition. Neither can it replace the governing petition to which
Respondent already has filed an Answer. Petitioner’s Motion (Doc. No. 300), therefore, is
DENIED AS MOOT.

Petitioner’s “Supplemental/Amended Petition” challenging a judgment of the Davidson
County Criminal Court of three counts of aggravated rape, one count of aggravated sexual battery,
and one count of aggravated kidnapping of Petitioner’s fourteen-year-old daughter (Doc. No. 161)
remains pending before the Court.

IV.  Petitioner’s January 24, 2022 Letter (Doc. No. 301)

Petitioner submitted a letter dated January 15, 2022, in which he takes issue, once again,
with the title used for one of his motions on the docket. Specifically, Petitioner complains about a
case administrator titling Docket No. 294 “Motion” rather than “Motion to Take Judicial Notice
Concerning a Discrepancy on the Face of the Petitioner’s Indictment,” as Petitioner himself titled

the filing. (Doc. No. 301 at 2).

9
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«Although the shorter title does not prejudice Petitioner in any way, the Court acknowledges

that Petitioner did, in fact, title his motion as “Motion to. Take Judicial Notice .Conce(nmg a’

—

Discrepancy on the Face of the Petitioner’s Indictment.”/ Petitioner states that a more dCSCI‘lptLV.C/
title enables him to better keep track of the motions fle has filed. A review of the docket reveals
that the title of the motion already has been changed on the docket. Therefore, no action by the
Court is necessary.

Petitioner is advised, however, that the Clerk of Court ultimately determines how pleadings
and motions will be docketed on the Court’s CM/ECF system and, at times, submissions by pro se
parties will be renamed if doing so accurately reflects the pro se litigant’s intentions without
causing any prejudice to the pro se litigant.

IT SO ORDERED.

WoebD. (.. o

WAVERLY D{ORENSHAW JR. [/
CHIEF UNITED STATES DISTRICT JUDGE
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from this filing is
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Clerk’s Office.



